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Dakts  v.  DXTNinNO. 

Paid  offio  Ooubt  ib  hot  to  be  Dsdvoxsd  iiom  tli6  aiiuNiiil  loaiA 
daa^  and  a  ^eidiot  retained  only  for  the  hitlanoe,  but  the  verdiot  ihoiikl 
be  to  tiie  whole  emoantdiie,  if  it  ezoeeds  the  amoimt  peid  hi;  otfaenrlie 
tiie  Terdiei  ehoidd  be  f or  the  def endent. 
Uioana  Paid  nneo  Ck>UB!T  must  bx  Indobbxd  ok  BsDOonaH,  and  tbe 
Hlnnif"  ooly  ooUeoted,  where  the  verdiot  ia  to  the  pbttntiif  to  a  laigar 

AawjHMUT  in  the  oommon  pleas.  The  defendant  paid  a  oer- 
tun  sum  into  court  as  the  whole  amount  due,  bat  the  rl<tfT><aff 
AtawtukA  that  there  was  a  larger  amoont  due,  and  the  jury  so 
found.  The  defendant  insisted  that  the  sum  paid  in  should  be 
deducted  from  that  found  due,  and  a  yerdiot  found  only  for  the 
balance,  which  was  not  enough  to  cany  costs.  But  the  court 
thought  otherwise,  and  directed  a  yerdict  for  the  whole  amount 
found  due.  Verdict  and  judgment  accordingly,  and  the  defend- 
ant brought  error. 

W.  Eno,  for  the  plaintiff  in  error. 

IT.  BeynoldSf  tar  the  defendant  in  error. 

^y  Court,  BsABDSLBT,  J.  The  statute  authorisng  a  tender  of 
the  amount  due  after  suit  brought,  does  not  aflbct  this  question: 
2  B.  S.  668,  sees.  20-28.  There  was  no  tender  to  the  party, 
but  the  money  was  paid  into  court;  and  besides,  the  sum  ten- 
dsied  was  less  than  the  amount  found  due,  and  was  not  accepted 
ty  the  plaintiff. 

Am.  Dbo.  ToSi.  TTiTI   I  ti 
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The  consequences  which  follow  from  the  payment  of  money 
into  court,  in  a  proi>er  case,  are  well  settled  in  England.  If  the 
amount  brought  into  court  is  accepted  by  the  plaintiff  in  satis- 
faction of  his  demand,  his  costs  are  to  be  paid  by  the  defendant, 
and  the  cause  will  thus  be  ended.  But  the  plaintiff  may  insist 
that  the  amount  paid  is  less  than  the  actual  indebtedness,  and 
proceed  in  the  cause  to  recover  the  residue.  In  such  case,  if 
the  sum  paid  into  court  is  equal  to  what  was  due  at  that  time, 
the  verdict  is  to  be  for  the  defendant;  but  if  the  sum  paid  is 
short  of  that  amount,  the  payment  is  to  be  allowed  as  a  credit, 
and  a  verdict  found  for  the  balance  only:  Comyns  v.  AUen^  Cas. 
temp.  Hardw.  260;  Meager  v.  SmUh,  4  Bam.  &  Adol.  673;  Cox 
V.  Parry,  1  T.  R.  464;  Tidd's  Pr.  624,  627,  Am.  ed.  of  1840; 
Graham's  Pr.  637,  540,  2d  ed.;  Bank  of  Columbia  v.  Souther- 
land,  8  Cow.  ^6;  Hallei  v.  East  India  Co.,  2  Burr.  1120.  Such 
I  understand  to  have  been  the  settled  practice  of  the  king's 
bench  until  new  rules  on  the  subject  were  adopted  a  few  years 
since;  although  it  was  formerly  otherwise  in  the  court  of  com- 
mon pleas.  In  the  latter,  when  the  cause  proceeded  to  trial 
after  money  had  been  paid  into  court,  the  original  praotioe  was 
for  the  jury  to  find  their  verdict  without  regard  to  the  payment 
But  about  the  year  1765,  the  common  pleas  abandoned  this 
course,  and  adopted  the  practice  of  the  king's  bench:  Johnson  v. 
Jebb,  3  Id.  1772,  1773. 

The  former  practice  of  the  English  courts  may  have  been  weU 
enough  there,  and  worked  no  injustice  to  either  party;  and  it 
might  be  proper  here,  if  our  law  as  to  costs  was  the  same  as 
that  of  England.  The  sum  brought  into  court  belongs  to  the 
plaintiff  in  any  event;  and,  in  England,  if  he  recovers  anything 
beyond  that  simi,  he  is  entitled  to  costs.  But  it  is  otherwise  in 
this  court,  and  in  the  courts  of  common  pleas  of  the  several 
counties.  The  plaintiff's  right  to  costs  in  these  courts  often  de- 
pends upon  the  amount  of  the  recovery,  and  that  right  ought 
not  to  be  impaired  or  affected  by  a  payment  into  court,  unless 
the  amount.thus  paid  is  equal  to  the  whole  sum  due  at  the  time. 
A  creditor,  having  a  debt  of  two  hundred  dollars  due  to  him, 
brings  an  action  in  this  court  for  its  recovery,  and  the  defend* 
ant,  alleging  that  the  debt  is  but  one  hundred  and  siziy  dollars, 
brings  that  sum  into  court,  under  the  common  rule  in  such 
cases.  If  the  plaintiff  accepts  the  sum  thus  paid,  and  abandons 
his  cause  on  payment  of  costs,  his  claim  for  the  balance  is  gone, 
for  he  takes  the  simi  brought  into  court  in  satisfaction  of  his  de- 
mand.   But  if,  instead  of  abandoning  his  cause,  he  proceeds  ^*i 
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trial,  in  order  to  recoyer  the  remaining  forty  dollars,  the  Eng- 
lish pnictioe  wonld  require  the  jury  to  find  a  verdict  for  that 
Bom  only,  and  our  law  would  award  costs  to  the  defendant. 
This  is  palpably  unjust,  and  should  not  be  allowed,  if  we  can 
aToid  it,  as  I  think  we  may.  The  role  permitting  parties  to  pay 
money  into  court  is  oompaxatiTely  of  modem  origin,  having 
been  introduced  in  the  reign  of  Charles  11. :  Tidd's  Pr.  619.  It 
grew.np  as  mere  matter  of  practice,  and  was  changed  and  mod- 
ified from  time  to  time  so  as  to  promote  the  convenience  of  the 
courts  and  suitors,  and  the  ends  of  justice.  We  have  seen  that 
the  English  court  of  common  pleas,  without  hesitation,  aban- 
doned the  practice  which  had  prevailed,  and  adopted  that  of  the 
king's  bench.    And  this  court,  I  apprehend,  has  equal  power  to 

I  adopt  and  follow  any  practice  which  may  be  necessary  to  guard 

against  injustice  on  the  one  hand,  while  it  gives  all  that  can 
honestly  be  asked  on  the  other. 

It  seems  to  me  that  where  the  sum  paid  into  court  is  equal  to 
what  was  due  at  the  time,  it  is  entirely  safe  and  proper  to  follow 
the  former  English  practice,  by  allowing  the  jury  to  find  a  ver- 
dict in  favor  of  the  defendant.  But  where  the  sum  thus  paid 
is  less  than  was  then  due,  the  jury  should  be  instructed  to  dis- 
regard it,  and  find  a  verdict  for  the  whole  of  the  plaintiffs  de- 
mand. This  will  do  justice  to  both  parties.  If  the  defendant 
shows  that  he  paid  into  court  the  full  amount  due  from  him,  he 
makes  out  a  complete  defense.    If,  however,  he  has  paid  only  a 

>  part,  his  liability  for  costs  remains  the  same  as  if  he  had  paid 

nothing;  and  this  should  be  so.  But  his  payment  is  still  avail- 
able to  him  as  a  credit  upon  the  judgment,  for  it  will  be  in- 
dorsed on  the  execution,  and  the  balance  only  collected. 

In  the  present  case,  the  amount  paid  into  court  was  less  than 
the  sum  found  due,  and  the  jury  were  properly  instructed  to 
disregard  it  in  making  up  their  verdict. 
Judgment  affirmed. 

MoNXT  Paid  uteo  Ck>TJBiT  sfter  suit  brought  may  be  diiregsrdfld,  «ad  }nclg- 
■Hot  tiken  for  tho  iHude  amGont  found  doe,  but  a  prior  tender  ie  not  waived 
bjapi^ymeiitof  mon^  into  ooortt  TFfliierv.  Ae^SBarb.  411,  distiogniah- 
ingtiiopriiiolpal 
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TowEB  V.  Utioa  bto.  R.  R.  Co. 

[7  HlLi.»  47.] 

BinjiOAP  CoMPAVT  18  voT  Liable  fob  Loss  of  PAassNoiB's  Otxbooat* 
laft  by  him  in  hit  Mat  on  quitting  the  can,  and  tufaaeqaently  stolen. 

Tbmpabb  on  the  case  to  reooyer  from  the  defendants,  as  com- 
mon  earners,  the  Taloe  of  an  oyerooat  lost  on  their  cars.  It 
appeared  at  the  trial  at  the  drcuit  that  the  plaintiff  took  passage 
on  the  defendants'  cars,  and  took  with  him  the  oyerooat,  which 
he  deposited  in  his  seat  and  left  there  when  he  quitted  the  cars. 
The  conductor  was  afterwards  informed  of  the  fact  by  a  passen- 
ger, bat  on  his  sending  a  person  to  take  care  of  the  coat  after 
azriyal  at  another  station,  it  was  found  to  haye  been  stolen. 
Nonsuit  directed,  and  motion  for  a  new  triaL 

O.  B.  Judd,  for  the  plaintiff. 

N.  S.  BenUm  and  Jf.  T.  Beyn6ld»,  for  the  defendants. 

"Bj  Court,  NsLsov,  0.  J.  I  am  of  opinion  that  the  nonsuit 
was  properly  granted.  The  oyerooat  was  not  deliyered  into  the 
possession  or  custody  of  the  defendants,  which  is  essential  to 
their  liability  as  carriers.  Being  an  article  of  wearing  apparel 
of  present  use,  and  in  the  care  and  keeping  of  the  trayeler  him- 
self for  that  purpose,  the  defendants  haye  a  right  to  say  that  it 
shall  be  regarded  in  the  same  light  as  if  it  had  been  upon  his 
person.  No  carrier,  howeyer  discreet  and  yigilant,  would  think 
of  turning  his  attention  to  properly  of  the  passenger  in  the  sit- 
uation of  the  article  in  question,  or  imagine  that  any  responsi- 
bility attached  to  him  in  respect  to  it.  Eyen  an  innkeeper  is 
not  liable  where  the  guest  takes  the  goods  to  his  room  for  the 
purpose  of  haying  the  care  of  them  himself:  Burgess  y.  OlemerUSf 
4  Man.  ft  SeL  806;  Jer.  Law  of  Oarr.  160, 166. 

Again,  all  the  books  agree  that  if  the  negligence  of  the  pas- 
senger conduces  to  the  loss  of  the  goods,  the  carrier  is  not  re- 
sponsible: WhaUey  y.  Wray,  8  Esp.  74;  Jer.  Law  of  Oarr.  66, 166. 
Now  the  loss  in  this  case  occurred  through  the  gross  neglect  of 
the  plaintiff.  Oommon  care  and  attention  on  his  part  would 
haye  preyented  it.  A  passenger  might  as  reasonably  complain 
because  he  had  forgotten  to  leaye  the  cars  at  the  point  of  des- 
tination, and  been  carried  beyond  it,  as  to  do  so  in  a  case  like 
the  present.  The  carrier  is  not  bound  to  act  as  guardian  for 
his  passenger,  and  treat  him  as  a  ward  under  age.  The  pas- 
senger must  at  least  assume  the  responsibiliiy  of  taking  ordi- 
nary care  of  himself,  including  the  wearing  apparel  about  his 
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person.  There  is  certainly  no  hardship  in  this,  unless  he  is  to  be 
regarded  by  the  law  as  becoming  at  once  inops  consUii  the  mo- 
ment he  enters  a  car  or  stage-^^ach. 

If  the  defendants  were  under  any  obligation  to  take  charge 
of  the  article  in  question  after  it  was  discovered  to  have  been 
left  in  the  car  (and  it  is  not  necessary  to  deny  that  they  were), 
ordinaiy  care  is  aU  that  can  be  exacted,  and  that  was  sufficiently 
establidied. 

New  trial  denied. 

Common  Cabbixr's  Lubiutt  voa  Abticles  Kept  in  PAflSENOsa's  Cus- 
VODT. — ^That  a  oommon  carrier  ia  not  liable  for  the  theft  of  a  package  kept 
by  a  passenger  in  his  own  possession,  see  WUeox  v.  Steamboat  PhUadelp?iia, 
29  Am.  Dec.  436.  A  passenger  must  part  wholly  with  the  possession  of  his 
Inggage  to  make  a  carrier  of  passengers  liable  therefor:  WUUns  v.  Earle,  3 
Bob.  369;  8.  C,  19  Abb.  Pr.  196.  Thus  it  is  held  that  a  palace  car  company 
is  not  liable  for  the  safety  of  articles  taken  by  a  passenger  into  the  car,  and 
retained  in  his  own  keeping:  Welch  v.  PnUmcm  Palace  Car  Co.,  16  Abb.  Pr. 
(N.  S.)  354.  As  where  money  is  stolen  from  a  passenger's  person  in  a  sleep- 
iQg-car:  PuUman  Palace  Car  Co.  v.  Smith,  73  111.  365;  S.  C,  7  Chicago  Leg. 
News,  237.  So  in  other  railway  cars,  where  a  passenger  is  robbed  of  secur- 
ities kept  in  his  possession,  the  company  is  not  liable,  unless  there  is  actual 
negligence  or  disregard  of  the  safety  of  the  passenger  and  his  property: 
Weeki  ▼.  New  Torketc  B.  B.  Co.,  9  Hun,  671;  S.  C.  in  court  of  appeals,  72 
K.  Y.  50^  62.  So  a  steamboat  carrier  of  passengers  is  not  liable  for  jewelry 
d  a  lady  passenger  usually  worn  on  her  person,  but  left  in  her  carpet-bag  in 
her  state-room  on  going  to  meals,  and  stolen  therefrom  in  her  absence:  The 
B.  B.  Lee^  2  Abb.  (U.  S.)  49,  51.  Or  for  a  watch  stolen  from  a  passenger's 
psnon  in  his  state-room,  or  from  under  his  pillow,  or  from  a  coat  hanging  up 
in  the  state-room:  Clark  t.  Btime,  118  Mass.  277.  In  all  these  cases  Tower 
r.  Uika  etc.  B»  B.  Co.  is  recognized  as  authority.  But  in  Core  v.  Norwich 
etc  T.Co.t2  Daly,  255,  it  is  held,  explaining  and  distinguishing  the  principal 
case,  that  a  steamboat  passenger  wearing  his  overcoat  into  his  state-room,  and 
Isaving  it  there  with  the  door  locked,  whence  it  is  stolen  without  his  fault,  has 
not  manifested  such  anwimm  ctutodiendi  as  to  exclude  the  carrier's  liability. 
So  it  is  held  in  MaeUm  v.  New  Jereey  Steamboat  Co.,  7  Abb.  Pr.  (K.  S.)  236, 
also  distinguishing  the  principal  case,  that  a  passenger  taking  into  his  state- 
room a  light  hand-satchel  containing  neoessaiy  wearing  apparel  does  not  mani- 
last  such  an  intention  to  take  the  exclusive  custody  of  it  as  to  exonerate  the 
carrier.  In  the  same  case  it  was  held  that  a  regulation  forbidding  passengers 
from  taking  Inggage  to  their  state-rooms,  except  at  their  own  risk,  was  un- 
rsasonable,  so  far  as  it  applied  to  such  articles  of  light  baggage.  Where  a 
pasMOger  left  his  satchel  in  the  oar,  but  the  attention  of  the  conductor  being 
called  to  it^  he  took  it  into  his  possession  and  turned  it  over  to  the  receiver  of 
the  road,  who  subsequently  delivered  it  to  a  person  not  entitled  to  receive  it, 
the  company  was  held  liable  therefor,  not  as  a  common  carrier,  but  as  ad 
ordinary  bailee  for  hire:  Morris  v.  Third  Avenue  B.  R.  Co.,  23  How.  Pr.  345, 
dting  the  principal  case.  As  to  the  liability  of  passenger  carriers  for  the 
baggage  of  passengers  generally,  see  Orange  Co.  Bank  v.  Brown,  24  Am.  Dec. 
129;  Canuien  etc.  B.  B.  Co.  v.  Burke,  28  Id.  488;  HoUieter  v.  Nowlm,  32  Id. 
455;  Cole  v.  Ooodwin,  Id.  470,  and  the  notes  thereto.  See  also  Klein  v.  //am- 
iurg  Packet  Co.f  3  Daly,  396.  citing  the  principal  case  on  this  point. 
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Deijvert  of  GrOODS  TO  Cabrieb»  TO  Rendsr  Him  Liable,  SuFFicisNcr 
OF:  See  Packard  v.  Oetman,  16  Am.  Dec.  475.  Delivery  on  the  carrier't 
premiBes  withoat  notice  to  him,  is  not  sufficient:  Id.;  Grosvenor  v.  New  Tori 
CaUral  B.  R.  Co.,  39  N.  Y.  36;  S.  C,  5  Abb.  Pr.  (N.  S.)  348,  citing  the  prin. 
cipal  case.  A  stage  company  is  not  liable  for  a  package  delivered  to  a  stage- 
driver  by  one  not  a  passenger  to  be  delivered  to  another  person  at  anothor 
station,  where  no  carriage  is  paid  therefor,  and  the  article  is  not  entered  on 
the  way-bill,  beoaoae  this  is  no  delivery  to  the  company:  BUmchard  Vk 
/KUk»,  8  Barb.  880,  citing  Towerv,  UUcaetc  R.  B.  Oo, 


Mastebton  V.  Matob  exc.  of  Bbookltn. 

[7HILI.,61.] 

MXABURB  OF  Damages  fob  Breach  of  Bzbootobt  Contbaot  Ixtolttdu 
Loss  OF  Pbofits  growing  immediately  oat  of  the  oontract^  which  would 
have  been  realized  from  its  fall  performance,  bat  not  loss  of  profits  or 
other  damages  arising  out  of  collateral  underfeakingB  entered  into  on 
the  faith  of  the  contract. 

PL4iirTiFF*s  Damages  Include  Loss  of  Pbohtb  of  Bmtibb  Costbaot  so 
far  as  unperformed,  where  he  has  agreed  to  procure,  prepare,  and  furnish 
materials  for  a  building  to  be  erected  by  the  defendant  for  a  oertain  sum, 
payable  in  installments  as  the  work  progresses,  where,  after  part  per^ 
formance,  the  defendant  refuses  to  accept  and  pay  for  further  matieriala, 
though  the  time  for  full  performance  has  not  arrived  and  the  plaintiff 
has  not  procured  aU  the  materials;  but  the  plaintiff  is  not  entitled  to 
compensation  for  loss  resulting  from  lus  inability  to  comply  with  sub- 
oontraots  entered  into  with  other  parties  to  procure  the  required  mate- 
rials. 

MiASUBB  OF  Damages  is  Diffebbnoe  between  Contbaot  Fbice  and 
Cost  of  procuring  and  preparing  building-materials  contracted  to  be 
furnished  by  the  plaintiff  to  the  defendant  at  a  stipulated  price,  where 
the  defendant  breaks  the  contract  before  all  the  materials  have  been  pro- 
cured and  furnished;  and  the  cost  is  to  be  estimated  according  to  the 
state  of  the  market  at  the  date  of  the  breach  and  not  at  the  time  of  full 
performance,  or  at  any  intermediate  time,  though  the  action  is  brought 
after  the  full  time  has  elapsed.  Oonlra,  on  this  latter  point,  Beabds- 
LET,  J. 

Loose  Spbculative  Ofinions  as  to  Cost  of  Pebfobming  Contbaot  to  fur- 
nish building  materials  at  a  stipulated  price,  where  the  plaintiff  sues  to 
a  breach  in  refusing  to  accept  and  pay  for  them,  are  not  to  be  taken,  but 
the  cost  is  to  be  ascertained  from  practical  men  of  experience  in  such 
business,  with  due  regard  to  the  risks  and  contingencies  incident  to  the 
performance  of  such  contracts. 

Ooyknaiit  on  oertain  articles  of  agreement  entered  into  in 
1886,  whereby  the  plaintiffs  agreed  to  furnish,  out,  fit,  and 
deliver  all  the  marble  required  to  build  the  city  haU  of  Brook- 
lyn, to  be  of  the  best  kind  of  white  marble  from  Eain  & 
Morgan's  quarry,  for  which  the  defendants  agreed  to  pay  a  oei> 
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tain  sun  in  installments,  payable  at  different  stages  in  the 
erection  of  the  building.  In  1837  the  defendants  suspended 
work  on  the  building,  for  want  of  funds,  and  refused  to  receive 
or  pay  for  any  more  marble.  This  was  the  breach  complained 
of.  Part  of  the  marble  had  at  that  time  been  deliyered  and  paid 
for.  Another  part  was  ready  for  delivery;  but  the  greater  part 
had  not  yet  been  procured  and  prepared  for  deliveiy.  The 
plaintiff,  as  part  of  their  case,  put  in  evidence,  subject  to  the 
defendants'  right  to  object  thereto  at  a  subsequent  stage  of  the 
trial,  certain  articles  of  agreement  entered  into  between  the 
plaintiffJB  and  Eain  &  Morgan,  on  the  faith  of  the  agreement 
between  the  plaintiffa  and  defendants,  whereby  the  said  Eain 
and  Morgan  covenanted  to  furnish,  in  rough  blocks  prepared  for 
cutting,  all  the  marble  required  to  fulfill  the  plaintiffs'  contract, 
and  the  plaintiffs  agreed  to  pay  them  a  certain  sum  therefor  out 
of  the  sum  agreed  to  be  paid  by  the  defendants,  and  in  similar 
installments,  but  expressly  stipulating  that  the  said  Eain  and 
Morgan  should  not  look  to  the  plaintiffa  for  payment,  except  as 
they  were  supplied  with  funds  by  the  defendants.  The  plaint- 
i£EB  were  permitted,  against  the  defendants'  objections,  to  show 
hy  witnesses  what,  in  their  judgment,  would  be  the  difference 
between  the  cost  of  furnishing  the  marble  and  the  contract  price 
each  year  of  the  period  required  to  complete  the  contract,  which 
was  estimated  to  be  about  five  years.  Witnesses  were  also  per- 
mitted to  testify,  against  the  defendants'  objection,  as  to  what 
was  the  ordinary  profit  calculated  upon  by  master  stone-cutters. 
A  motion  to  strike  out  the  evidence  relating  to  Eain  &  Mor- 
gan's contract  was  overruled.  The  circuit  judge  instructed  the 
jury,  among  other  things,  that  the  plaintiffs  were  entitled  to 
recover  the  profits  which  would  have  accrued  to  them  from  the 
actual  performance  of  the  entire  contract,  to  be  ascertained  by 
deducting  from  the  contract  price  the  reasonable  market  value 
of  the  marble,  interest  on  outlays,  probable  loss  from  risk  of 
transportation,  etc.,  and  that  as  the  rough  marble  was  to  be 
procured  from  Kain  &  Morgan's  quarry,  the  contract  with 
them,  if  bona  Jide,  was  to  be  deemed  a  part  of  the  performance 
of  the  plaintiffs'  contract,  and  that  the  plaintiffs  were  entitled 
to  recover  from  the  defendants  the  damages  which  they  would 
be  liable  for  to  Eain  &  Morgan  for  the  breach  of  that  con- 
tract; such  damages  to  be  computed  in  the  same  way  as  upon 
the  principal  contract.  And,  further,  that  the  damages  were  to 
be  assessed  according  to  the  state  of  the  market  at  the  time  the 
defendants  broke  their  contract,  without  regard  to  any  subse- 
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quent  rise  or  fah  in  wages,  or  the  like.  He  refused  to  instruct 
the  jury,  as  requested  by  the  defendants,  that  the  plaintiffs 
oould  reooyer  only  their  actual  loss,  and  not  any  supposed  profits 
which  they  might  have  made  out  of  the  contract.  The  defend- 
ants excepted  to  the  charge  and  refusal.  Verdict  for  the  plaint- 
ifib  for  a  sum  largely  exceeding  the  loss  on  the  marble  aotnaliy 
on  hand.    Motion  for  a  new  trial. 

B,  F,  BuUer  and  O.  Wood,  for  the  defendants. 

Z>.  Lord  and  G.  (yOonor^  for  the  plaintiffs. 

Nblson,  O.  J.  The  damages  for  the  marble  on  hand,  ready  to 
be  deliyered,  was  not  a  matter  of  dispute  on  the  argument. 
The  true  measure  of  allowance  in  respect  to  that  item  was  con* 
ceded  to  be  the  difference  between  the  contract  price,  and  the 
market  value  of  the  article  at  the  place  of  delivery.  This  loss 
the  plaintiffs  had  actually  sustained,  regard  being  had  to  their 
rights  as  acquired  under  the  contract.  The  contest  arises  out 
of  the  claim  for  damages  inirespect  to  the  remainder  of  the  mar- 
ble which  the  plaintiffs  had  agreed  to  furnish,  but  which  they 
were  prevented  from  furnishing  by  the  suspension  of  the  work 
in  July,  1887.  This  portion  was  not  ready  to  be  delivered  at 
the  time  the  defendants  broke  up  the  contract,  but  the  plaintiflb 
were  then  willing  and  offered  to  perform  in  all  things  on  their 
part,  and  the  case  assumes  that  they  were  possessed  of  sufficient 
means  and  ability  to  have  done  so. 

The  plaintiffs  insist  that  the  gains  they  would  have  realized, 
over  and  above  all  expenses,  in  case  they  had  been  allowed  to 
perform  the  contract,  enter  into  and  properly  constitute  a  part 
of  the  loss  and  damage  occasioned  by  the  breach:  and  they 
were  accordingly  permitted,  in  the  course  of  the  trial,  to  give 
evidence  tending  to  show  what  amount  of  gains  they  would 
have  realized  if  the  contract  had  been  carried  into  execution. 
On  the  other  hand,  the  defendants  say  that  this  claim  exceeds 
the  measure  of  damages  allowed  by  the  common  law,  for  the 
breach  of  an  executory  contract.  They  insist  that  it  is  simply 
a  claim  for  the  profits  anticipated  from  a  supposed  good  bar- 
gain, and  that  these  are  too  uncertain,  speculative,  and  remote 
to  form  the  basis  of  a  recovery. 

It  is  not  to  be  denied  that  there  are  profits  or  gains  derivable 
from  a  contract  which  are  uniformly  rejected  as  too  contingent 
and  speculative  in  their  nature,  and  too  dependent  upon  the 
fluctuation  of  markets  and  the  chances  of  business,  to  enter 
into  a  safe  or  reasonable  estimate  of  danuiges.     Thus,  aoy  sup- 
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pofled  Baoceesful  operation  the  jwuiy  might  have  made,  if  he  had 
not  been  pieyented  from  realizing  the  proceeds  of  the  contract 
at  the  time  stipulated,  is  a  consideration  not  to  be  taken  into 
the  estimate.  Besides  the  uncertain  and  contingent  issue  of 
such  an  operation  in  itself  considered,  it  has  no  legal  or  neces- 
sary connection  with  the  stipulations  between  the  parties,  and 
can  not  therefore  be  presumed  to  have  entered  into  their  consid- 
eration at  the  time  of  contracting.  It  has  accordingly  been 
held  that  the  loss  of  any  speculation  or  enterprise  in  which  a 
party  may  have  embarked,  relying  on  the  proceeds  to  be  derived 
from  the  fulfillment  of  an  existing  contract,  constitutes  no  part 
of  the  damages  to  be  recovered  in  case  of  breach.  So  a  good 
bargain  made  by  a  vendor,  in  anticijMbtion  of  the  price  of  the 
article  sold,  or  an  advantageous  contract  of  resale  made  by  a 
vendee,  confiding  in  the  vendor's  promise  to  deliver  the  article, 
are  considerations  always  excluded  as  too  remote  and  contin- 
gent to  affect  the  question  of  damages:  Glare  v.  Mdynard,  6  Ad. 
Jb  EL  519,  and  Cox  v.  Walker,  in  the  note  to  that  case;  Wdlher  v. 
16M}re,  10  Bam.  &  Cress.  416;  Gary  v.  Gruman,  4  Hill,  627,  628; 
Ghil  on  Oon.  458, 870. 

The  civil  law  is  in  accordance  with  this  rule.  "  In  general," 
says  Pothier,  "the  parties  are  deemed  to  have  contemplated 
only  the  damages  and  interest  which  the  creditor  might  suffer 
from  the  non-performance  of  the  obligation,  in  respect  to  the 
particnTar  thing  which  is  the  object  of  it,  and  not  such  as  may 
have  been  incidentally  occasioned  thereby  in  respect  to  his  other 
afUrs:  the  debtor  is  therefore  not  answerable  for  these;  but 
only  for  such  as  are  suffered  with  respect  to  the  thing  which  is 
the  object  of  the  obligation,  damni  et  interesse  ipaam  rem  nan 
habUam:**  1  Evans'  Poth.  91;  and  see  Dom.,  b.  8,  tit.  5,  sec.  2, 
art  8,  4, 5,  6. 

When  the  books  and  cases  speak  of  the  profits  anticipated 
from  a  good  bargain  as  matters  too  remote  and  uncertain  to  be 
taken  into  the  account  in  ascertaining  the  true  measure  of  dam- 
ages, they  usually  have  reference  to  dependent  and  collateral 
engagements  entered  into  on  the  faith  and  in  expectation  of  the 
performance  of  the  principal  contract.  The  x)erformance  or 
non-performance  of  the  latter  may  and  doubtiess  often  does 
exert  a  material  influence  upon  the  collateral  enterprises  of  the 
party;  and  the  same  may  be  said  as  to  his  general  afEJEurs  and 
business  transactions.  But  the  influence  is  altogether  too 
remote  and  subtile  to  be  reached  by  l^al  proof  or  judicial  in- 
i^Qstigation.      And  besides,  the  consequences,  when  injurious. 
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are  as  often  perhaps  attributable  to  the  indiscretion  and  fault 
of  the  party  himself,  as  to  the  conduct  of  the  delinquent  con- 
tractor. His  condition,  in  respect  to  the  measure  of  damages, 
ought  not  to  be  worse  for  haying  failed  in  his  engagement 
to  a  person  whose  afEJEurs  were  embarrassed,  than  if  it  had  been 
made  with  one  in  prosperous  or  affluent  circumstances:  Dom., 
b.  3,  tit.  5,  sec.  2,  art.  4. 

But  profits  or  advantages  which  are  the  direct  and  immediate 
fruits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  different  footing.  These  are  part  and  parcel  of  the  con- 
tract itself,  entering  into  and  constituting  a  portion  of  its  yerj 
elements;  something  stipulated  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  fulfillment  of  any 
other  stipulation.  They  are  presumed  to  haye  been  taken  into 
consideration  and  deliberated  upon  before  the  contract  waa 
made,  and  formed  x)erhaps  the  only  inducement  to  the  arrange- 
ment. The  parties  may  indeed  haye  entertained  different  opin- 
ions concerning  the  adyantages  of  the  bargain,  each  supposing 
and  belieying  ihat  he  had  the  best  of  it;  but  this  is  mere  matter 
of  judgment  going  to  the  formation  of  the  contract,  for  which 
each  has  shown  himself  willing  to  take  the  responsibility,  and 
must  therefore  abide  the  hazard. 

Such  being  the  relative  position  of  the  contracting  parties,  it 
is  difficult  to  comprehend  why,  in  case  one  party  has  deprived 
the  other  of  the  gains  or  profits  of  the  contract  by  refusing  to 
perform  it,  this  loss  should  not  constitute  a  proper  item  in 
estimating  the  damages.  To  separate  it  from  the  general  loss 
would  seem  to  be  doing  violence  to  the  intentiop  and  under- 
standing of  the  parties,  and  severing  the  contract  itself.  The 
civil  law  writers  plainly  include  the  loss  of  profits,  in  cases  like 
the  present,  within  the  damages  to  which  the  complaining  party 
is  entitled.  They  hold  that  he  is  to  be  indemnified  for  '*  the 
loss  which  the  non-performance  of  the  obligation  has  occasioned 
him,  and  for  the  gain  of  which  it  has  deprived  him:"  1  Evans^ 
Poth.  90;  Dom.,b.  3,  tit.  6,  sec.  2,  art.  6, 12.  And  upon  look- 
ing into  the  common  law  authorities  bearing  upon  the  question, 
especially  the  later  ones,  they  will  be  found  to  come  nearly  if 
not  quite  up  to  the  rule  of  the  civil  law. 

In  Boorman  v.  Nash,  9  Bam.  &  Cress.  145,  it  appeared  that 
the  defendant  contracted  in  November  for  a  quantity  of  oil,  one 
half  to  be  delivered  to  him  in  February  following,  and  the  rest 
in  March;  but  he  refused  to  receive  any  part  of  it.  And  the 
eourt  held  that  the  plaintiff  was  entitled  to  the  difference  be» 
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tween  the  contract  price,  and  that  which  might  have  been  ob- 
tained in  market  on  the  days  when  the  contract  ought  to  have 
been  completed:  See  McLean  t.  Dvinn^  4  Bing.  722.  The  case 
of  Leigh  t.  Paierwn^  8  Tannt.  640,  was  one  in  which  the  vendor 
was  sued  for  not  deUvezing  goods  on  the  thirty-first  of  Decem- 
ber, according  to  his  contract.  It  appeared  that,  in  the  month 
of  October  preceding,  he  had  apprised  the  vendee  that  the  goods 
would  not  be  delivered,  at  which  time  the  market  value  was  con- 
siderably less  than  on  the  thirty-first  of  December.  The  court 
held  that  the  vendee  had  a  right  to  regard  the  contract  as  sub- 
sisting until  the  thirty-first  of  December,  if  he  chose,  and  recover 
the  difference  between  the  contract  price,  and  the  market  value 
on  that  day.    See  also  Oainrford  v.  CarroU,  2  Bam.  ft  Cress.  624. 

The  above  are  cases,  it  will  be  seen,  in  which  the  profits  of  a 
good  bargain  were  regarded  as  a  legitimate  item  of  damages, 
and  constituted  almost  the  only  ground  of  recovery.  And  it 
appears  to  me  that  we  have  only  to  apply  the  principle  of  these 
CBsee  to  the  one  in  hand,  in  order  to  determine  the  measure  of 
damages  which  must  govern  it.  The  contract  here  is  for  the  de- 
livery of  marble,  wrought  in  a  particular  manner,  so  as  to  be 
fitted  for  use  in  the  erection  of  a  certain  building.  The  plaint- 
iffs' claim  is  substantially  one  for  not  accepting  goods  bargained 
and  sold;  as  much  so  as  if  the  subject-matter  of  the  contract 
had  been  bricks,  rough  stone,  or  any  other  article  of  commerce 
used  in  the  process  of  building.  The  only  difficulty  or  embar- 
rassment in  applying  the  general  rule,  grows  out  of  the  fact 
(hat  the  article  in  question  does  not  appear  to  have  any  well- 
ascertained  market  value.  But  this  can  not  change  the  principle 
which  must  govern,  but  only  the  mode  of  ascertaining  the  actual 
value  of  the  article,  or  rather  the  cost  to  the  party  producing  it. 
Where  the  article  has  no  market  value,  an  investigation  into  the 
constituent  elements  of  the  cost  to  the  party  who  has  contracted 
to  furnish  it,  becomes  necessary;  and  that  compared  with  the 
contract  price,  will  afford  the  measure  of  damages.  The  jury 
will  be  able  to  settle  this  upon  evidence  of  the  outlays,  trouble, 
risk,  etc.,  which  enter  into  and  make  up  the  cost  of  the  article 
m  the  condition  required  by  the  contract,  at  the  place  of  deliv- 
ery. If  the  cost  equals  or  exceeds  the  contract  price,  the  re- 
covery will  of  course  be  nominal:  but  if  the  contract  price 
exceeds  the  cost,  the  difference  will  constitute  the  measure  of 
damages. 

It  has  been  argued  that,  inasmuch  as  the  furnishing  of  the 
marble  would  have  run  through  a  period  of  five  years— of  which 
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aboufc  one  year  and  a  half  only  had  expired  at  the  time  of  the 
suspension — ^the  benefits  which  the  party  might  have  realized 
from  the  execution  of  the  contract,  must  necessarily  be  specu- 
lative and  conjectural;  the  court  and  jury  having  no  certain 
data  upon  which  to  make  the  estimate.  If  it  were  necessaiy  to 
make  the  estimate  upon  any  such  basis,  the  argument  would  be 
decisive  of  the  present  claim.  But  in  my  judgment  no  such 
necessity  exists.  Where  the  contract,  as  in  this  case,  is  broken 
before  the  arrival  of  the  time  for  full  performance,  and  the  op- 
posite party  elects  to  consider  it  in  that  light,  the  market  price 
on  the  day  of  the  breach  is  to  govern  in  the  assessment  of  dam- 
ages. In  other  words,  the  damages  are  to  be  settled  and  ascer- 
tained according  to  the  existing  state  of  the  market  at  the  time 
the  cause  of  action  arose,  and  not  at  the  time  fixed  for  full  per- 
formance. The  basis  upon  which  to  estimate  the  damages, 
therefore,  is  just  as  fixed  and  easily  ascertained  in  cases  like  the 
present,  as  in  actions  predicated  upon  a  fiulure  to  perform  at 
the  day. 

It  will  be  seei^  that  we  have  laid  altogether  out  of  view  the 
subcontract  of  Eain  &  Morgan,  and  all  others  that  may  have 
been  entered  into  by  the  plaintiffs  as  preparatory  and  subeidiazy 
to  the  fulfillment  of  the  principal  one  with  the  defendants.    In- 
deed, I  am  unable  to  comprehend  how  these  can  be  taken  into 
the  account,  or  become  the  subject-matter  of  consideration  at 
all,  in  settling  the  amount  of  damages  to  be  recovered  for  a 
breach  of  the  principal  contract.    The  defendants  had  no  con- 
trol over  or  participation  in  the  making  of  the  subcontracts, 
and  are  certainly  not  to  be  compelled  to  assume  them  if  improvi- 
dentiy  entered  into.    On  the  other  hand,  if  they  were  made  so 
as  to  secure  great  advantages  to  the  plaintiffisi,  surely  the  defend- 
ants are  not  entitied  to  the  gains  which  might  be  realized  from 
them.    In  any  aspect,  therefore,  these  subcontracts  present  a 
most  unfit  as  well  as  unsatisfactory  basis  upon  which  to  estimate 
the  real  damages  and  loss  occasioned  by  the  default  of  the  de- 
fendants.     The   idea  of   assuming  that   the   plaintiffs  were 
necessarily  compelled  to  break  all  their  subcontracts,  as  a  con- 
sequence of  the  breach  of  the  principal  one,  and  that  the  dam- 
ages to  which  they  may  thus  be  subjected  ought  to  enter  into 
the.  estimate  of  the  amount  recoverable  against  the  defendants, 
is  too  hypothetical  and  remote  to  lead  to  any  safe  or  equitable 
result.    And  yet,  the  fact  that  these  subcontracts  must  ordi- 
narily be  entered  into  preparatory  to  the  fulfillment  of  the  prin- 
cipal one,  shows  the  injustice  of  restricting  the  damages,  in 
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cttes  like  the  present,  to  compeiisation  for  the  work  actually 
done  and  the  item  of  materials  on  hand.  We  should  thus  throw 
the  whole  loss  and  damage  that  would  or  might  arise  out  of 
oontracts  for  further  materials,  etc.,  entirely  upon  the  party  not 
in  fault. 

If  there  was  a  market  Talue  of  the  article  in  this  case,  the 
question  would  be  a  simple  one.  As  there  is  none,  howeTer« 
the  parties  will  be  obliged  to  go  into  an  inquiry  as  to  the  actual 
cost  of  fumiflhiTig  the  article  at  the  place  of  deliyery;  and  the 
court  and  jury  should  see  that,  in  estimating  this  amount,  it  be 
made  upon  a  substantial  basis,  and  not  left  to  rest  upon  the 
loose  and  speculatiye  opinions  of  witnesses.  The  constituent 
elements  of  the  cost  should  be  ascertained  from  sound  and  relia* 
Ue  sources;  from  practical  men,  having  experience  in  the  par* 
ticular  department  of  labor  to  which  the  contract  relates.  It  is 
a  Tery  easy  matter  to  figure  out  large  profits  upon  paper;  but  it 
will  be  found  that  these,  in  a  great  majority  of  the  cases,  be- 
come seriously  reduced  when  subjected  to  the  contingencies  and 
hazards  incident  to  actual  performance.  A  jury  should  scruti- 
nize with  care  and  watchfulness  any  speoulatiye  or  conjectural 
account  of  the  cost  of  furnishing  the  article,  that  would  result  in 
a  Tery  unequal  bargain  between  the  parties,  by  which  the  gains 
and  benefits,  or,  in  other  words,  the  measure  of  damages  against 
the  defendants,  are  unreasonably  enhanced.  They  should  not 
overlook  the  risks  and  contingencies  which4ire  almost  insepara* 
Ue  from  the  execution  pf  contracts  like  the  one  in  question, 
and  which  increase  the  expense  indei>endently  of  the  outlays  in 
labor  and  capital. 

These  views,  it  will  be  seen,  when  contrasted  with  the  law  as 
expounded  and  applied  by  the  circuit  judge,  necessarily  lead  to 
the  granting  of  a  new  trial. 

BsABDSLBT,  J.  The  drouit  judge  clearly  erred  in  that  part  of 
his  charge  to  the  jury  which  related  to  the  contract  of  the 
plaiutiJTfl  with  Eain  &  Morgan.  No  damages  are  allowable  on 
aeoount  of  this  contract,  nor  am  I  able  to  see  how  it  can  be  re- 
garded as  relevant  evidence  upon  any  disputed  point  connected 
with  the  amount  for  which  the  defendants  are  liable. 

The  main  question  in  the  case  arises  out  of  the  claim  of  the 
phintifffl  in  respect  to  that  portion  of  their  contract  with  the 
defendants  which  remained  wholly  unexecuted  in  July,  1887. 
I  think  the  plaintiflh  are  entitled  to  recover  the  amount  they 
would  have  realized  as  profits  had  they  been  allowed  fully  to  ex- 
•cute  their  contract.    The  defendants  are  not  to  gain  by  their 
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wroBgfal  act,  nor  is  that  to  deprive  the  plaintifffl  of  the  advan- 
tages they  had  secured  by  the  contract,  and  which  wotdd  have 
resulted  to  them  from  its  performance.  The  jury  must  there- 
fore ascertain  what  it  would  probably  have  cost  them  to  com- 
plete the  contract,  over  and  above  the  materials  on  hand;  includ- 
ing the  value  of  the  marble  required,  the  labor  of  quarrying 
and  preparing  it  for  use,  the  expenae  of  transportation,  sux)er- 
intendence,  and  insurance  against  all  hazards,  together  with 
every  other  expense  incident  to  the  fulfillment  of  the  undertak- 
ing. The  aggregate  of  these  expenditures  is  to  be  deducted 
from  the  amount  which  would  be  payable  for  the  performance 
of  this  part  of  the  contract,  according  to  the  prices  therein 
stipulated,  and  the  balance  will  be  the  damages  which  the  jury 
should  allow  for  the  item  under  consideration. 

Bemote  and  contingent  damages,  depending  on  the  result  of 
successive  schemes  or  investments,  are  never  allowed  for  the 
violation  of  any  contract.  But  profits  to  be  earned  and  made 
by  the  faithful  execution  of  a  fair  contract  are  not  of  this  de- 
scription. A  right  to  damages  equivalent  to  such  profits  results 
directly  and  immediately  from  the  act  of  the  party  who  prevents 
the  contract  from  being  performed. 

Where  a  vendor  has  agreed  to  sell  and  deliver  personal  prop* 
erty  at  a  particular  day,  and  fails  to  perform  his  contract,  the 
vendee  may  recover  in  damages  the  difference  between  the  con- 
tract price,  and  the  market  value  of  the  property  at  the  time 
when  it  should  have  been  delivered:  Chit,  on  Oon.  445, 5th  Am. 
ed.;  Dey  v.  DoXy  9  Wend.  129  [24  Am.  Dec.  187];  Gains/ard  v. 
GarroU,  2  Bam.  &  Cress.  624;  Shepherd  v.  Edmptan,  8  Wheat. 
200;  Quarlea  v.  George,  28  Pick.  400;  Shaw  v.  Nudd,  8  Id.  9;  2 
Ph.  Ev.  104.  So,  if  a  person  who  has  agreed  to  purchase  goods 
at  a  certain  price  refuses  to  receive  them,  he  must  pay  the  differ- 
ence between  their  market  value  and  the  enhanced  price  which 
he  contracted  to  pay:  2  Stark.  Ev.  1201,  7th  Am.  ed.;  Boorman 
V.  Nash,  9  Bam.  &  Cress.  145.  These  principles  are  strictly  ajH 
pHcable  to  the  present  case.  In  reason  and  justice  there  can  be 
no  difference  between  the  damages  which  should  be  recovered 
for  the  breach  of  an  ordinary  agreement  to  buy  or  seU  goods, 
and  one  to  procure  building  materials,  fit  them  for  use,  and  de- 
liver them  in  a  finished  state,  at  a  stipulated  price.  In  neither 
case  should  the  wrong-doer  be  allowed  to  profit  by  his  wrong- 
ful act.  The  party  who  is  ready  to  perform  is  entitled  to  a  full 
indemnify  for  the  loss  of  his  contract.  He  should  not  be  made 
to  suffer  by  the  delinquency  of  the  other  party,  but  ought  to 
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recover  precisely  what  he  would  have  made  by  performance 
This  is  as  soiuid  in  morals  as  it  is  in  law:  Shannon  v.  Comstock, 
21  Wend.  461  [34  Am.  Dec.  262];  MUer  v.  MaHner^a  Church,  7 
Oreenl.  61  [20  Am.  Dec.  341];  Shaw  v.  Nudd,  8  Pick.  13;  Stvifl 
V.  Barnes,  16  Id.  196;  BoyalUm  v.  BayaUon  etc.  T.  Co.,  14  Vt.  311. 

The  plaintiiffl  were  not  bound  to  wait  till  the  period  had 
elapsed  for  the  complete  performance  of  the  agreement,  nor  to 
make  snccessiTe  offers  of  performance,  in  order  to  recover  all 
their  damages.  They  might  regard  the  contract  as  broken  up, 
so  far  as  to  absolve  them  from  making  further  efforts  to  perform 
and  give  them  a  right  to  recover  full  damages  as  for  a  total 
breach.  I  am  not  prepared  to  say  that  the  plaintiffs  might  not 
have  brought  successive  suits  on  this  covenant,  had  they  from 
time  to  time  made  repeated  offers  to  perform  on  their  part, 
which  were  refused  by  the  defendants:  but  this  the  plaintiffs 
were  not  bound  to  do. 

There  can  be  no  serious  difficulty  in  assessing  damages  ac- 
cording to  the  principles  which  have  been  stated.  The  contract 
was  made  in  1836;  and,  according  to  the  testimony,  about  five 
years  would  liave  been  a  reasonable  time  for  its  execution. 
That  time  has  gone  by.  The  expense  of  executing  the  contract 
must  necessarily  depend  upon  the  prices  of  labor  and  materials. 
If  prices  fluctuated  during  the  period  in  question,  that  may  be 
shown  bj  testimony.  In  this  respect  there  is  no  need  of  resort- 
ing to  conjecture;  for  all  the  data  necessary  to  form  a  correct 
estimate  of  the  entire  expense  of  executing  the  contract  can  now 
be  furnished  by  witnesses. 

If  the  cause  had  been  brought  to  trial  before  the  time  for  com- 
pleting the  contract  expired,  it  would  have  been  impracticable 
to  make  an  accurate  assessment  of  the  damages.  This  is  no 
reason,  however,  why  the  injured  party  should  not  have  his 
damages;  although  the  difficulty  in  making  a  just  assessment  in 
such  a  case  has  been  deemed  a  sufficient  ground  for  decreeing 
specific  performance:  Adderley  v.  Dixon,  1  Sim.  k  Stu.  607, 
and  the  cases  there  cited.  In  BoyaUon  v.  BoyaUon  etc.  T.  Co., 
14  Yt.  811,  324,  an  action  was  brought  on  a  contract  which  had 
about  twelve  years  to  run.  And  the  court  held,  in  granting  a 
new  tzial,  that  the  role  of  damages  '^should  have  been  to  give 
the  plf^infaffg  the  difference  between  what  they  were  to  pay  the 
defendants,  and  the  probable  expense  of  performing  the  con- 
tract; and  thus  assess  the  entire  damages  for  the  remaining 
twelve  years.''  No  role  which  wiU  be  absolutely  certain  to  do 
justice  between  the  parties  can  be  laid  down  for  such  a  case. 


48  Masterton  v.  Mayor  of  Brooklyn.    [New  York, 

Some  time  must  be  taken  arbitrarily  at  which  prices  are  to  be 
ascertained  and  estimated;  and  the  day  of  the  breach  of  the 
contract,  or  of  the  commencement  of  the  suit,  should  perhaps 
be  adopted  under  such  circumstances.  But  we  need  not,  in  the 
present  case,  express  any  opinion  on  that  point  No  conjectural 
estimate  is  required  to  ascertain  what  would  have  been  the 
expense  of  a  complete  execution  of  this  contract;  but  the  state 
of  the  market,  in  respect  to  prices,  is  now  susceptible  of  ei^licii 
and  intelligible  proof.  And  where  that  is  so,  it  seems  to  me 
unsuitable  to  adopt  an  arbitnuy  period;  especially  as  the  esti- 
nate  of  damages  must  in  any  eyent  be  somewhat  conjectural. 

I  think  the  defendants  are  entitled  to  a  new  trial,  and  that 
the  damages  should  be  assessed  upon  the  principles  stated. 

Bbohsov,  J.  As  the  marble  had  no  market  value,  the  ques- 
tion of  profits  involves  an  inquiry  into  the  cost  of  the  rougb 
material  in  the  quany  and  the  expense  of  raising,  dressing,  and 
transporting  it  to  the  place  of  delivery.  There  may  have  been 
fluctuations  in  the  prices  of  labor  and  materials  between  the 
day  of  the  breach  and  the  time  when  the  contract  was  to  have 
been  fully  performed;  and  this  makes  the  question  upon  which 
my  brethren  are  not  agreed.  I  concur  in  opinion  with  the  chief 
justice,  that  such  fluctuations  in  prices  should  not  be  taken  into 
the  account  in  ascertaining  the  amount  of  damages,  but  that 
the  court  and  jury  should  be  governed  entirely  by  the  state  of 
things  which  existed  at  the  time  the  contract  was  broken.  This 
is  the  most  plain  and  simple  rule:  it  will  best  preserve  the 
analogies  of  the  law;  and  will  be  as  likely  as  any  other  to  do 
substantial  justice  to  both  parties. 

New  trial  granted. 

Damagsb  iob  Bbsaoh  ov  Bxsoutoet  €k>a«BAOi^Lo88  or  Pboiixs,  nat 
See  Blanehard  t.  Ely,  84  Am.  Deo.  260;  Bhammion  ▼.  (kmtboekt  Id.  2S2,  and 
the  notes  thereto.  The  mle  laid  down  in  the  foregoing  ease,  that  npon  a 
breach  of  an  entire  ezeontory  oontnMSt  for  work  and  labor  and  niateriala»  or 
the  like,  the  party  injnied  has  an  immediate  right  of  action  and  may  reoover 
hlB  foil  damage!  upon  the  whole  oontraot  without  waiting  for  the  lapae  of  the 
foil  time  required  for  entire  perf ormanoe,  and  without  tendering  further  per- 
formanoe  on  hii  part  from  time  to  time,  is  approved  and  implied  in  many 
casea  in  New  York  and  elsewhere:  HoJIa  ▼.  Trcfu^  86  GaL  242,  248;  Skewer 
T.  Xee,  8  Barb.  417;  Atwood  v.  NorUm,  27  Id.  648;  Taiflor  ▼.  Bradky^  4  Abb. 
App.  Dea  866;  £ame  v.  JenUfMon,  10  Nat.  Bank.  Rog.  824.  Thus  on  breach 
of  a  oontraot  to  let  land  on  shares,  the  right  of  aotion  is  complete  with- 
out waiting  until  the  full  time  has  expired:  Taylor  t.  BradJky,  4  Abb.  App. 
Dec  866.  So  on  breach  of  a  contract  to  supply  a  party  with  food,  dothin^ 
etc,  during  his  natural  life:  Shafer  ▼.  Let,  8  Barb.  417.    And  the  right  of 
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AottoD  onoe  vosted  can  sot  be  dastroyed  except  by  a  release  under  seal,  or  by 
the  leosipt  ol  eomething  in  satiafaotion:  MeKnight  ▼.  DwUqp,  5  N.  Y.  64i» 
Under  the  role  abore  referred  to,  a  parfy  presented,  by  the  refaaal  of  the 
oppoaite  party  to  go  on  with  an  entire  ezeontory  oontract^  from  folly  perform* 
ing  it  (A  hia  own  part,  may  reoorer  all  that  he  wonld  hare  made  by  fall  per- 
formance: Manh  T.  HoOfrook,  3  Abb.  App.  Dec  180;  S.  C,  reported  in  note 
to  Obny  t.  OnatU,  59  Barb.  678.  Therefore,  lose  of  profitB  and  advantages 
winch  are  the  immediate  fruits  of  the  contraot,  and  which  most  have  been 
in  the  oontemplatiop  of  tiic  parties  in  making  the  contract,  are  a  proper  and 
issenHnl  element  in  compnting  the  damages:  Ibx  ▼.  Harding,  7  Cash.  528} 
Somenr.  WrigJU,  116'Mmu.29S; Stoddard y.  Trtadwett,2»0al.W;J>aviar. 
TakoUt  14  Barb.  e2i;€hifinv.  OoZeer,  22  Id.  590;  S.  C,  in  court  of  appeals, 
16  K.  Y.  404;  8L  John  t.  Mayor  etc  qfNew  Tork,  6  Dner,  322;  S.  C,  IS 
How.  tr.  584;  Ba(^  t.  Smiih,  19  Id.  5;  Beineman  ▼.  Heard,  2  Hon,  882} 
a  a»  in  eoort  of  appeals,  50  K.  Y.  87;  J<me»  t.  Judd,  4  Id.  414;  WkUe  ▼• 
ifiOer,  71  Id.  138;  PkUadelphia  etc.  R.  R.  Co.  ▼.  Howard,  18  How.  (U.  S.) 
844.  Bot  tiie  profits  most  be  each  as  may  be  rendered  reasonably  certain  liy 
eridenoe,  and  the  loss  thereof  most  hare  resolted  directly  from  the  fareaoht 
WkUt  T.  JfiBer,  71  N.  Y.  133.  They  must  be  saoh  as  do  not  depend  on  the 
ehanoes  of  trade,  bat  upon  the  market  yaloe  of  goods,  price  of  labor,  cost  of 
trani^ortBlion,  and  other  facts  of  a  like  nature  which  are  sasceptible  of  def • 
hdte  proof:  Qrigf/n  ▼.  Coleer,  10  Id.  494. 

SpeoalatiTe,  prospective,  remote,  and  oncertain  profits  are  never  taken 
into  the  aoooont:  Freeman  v.  OhOe,  3  Barb.  427;  8ooU  v.  Rogere,  4  Abb.  Appw 
Dee.  161,  note.  Thns,  it  has  been  held  that  for  breach  of  a  contract  to  make 
and  pat  np  certean  machinery  the  plaintiff  oonld  not  recover  for  loss  of  antlo- 
ipated  profits  to  be  realised  from  mannfactaring  certain  flaxseed  into  linseed 
oil  by  tiie  nse  of  tiie  machinery:  Freeman  v.  OUUe,  3  Barb.  427.  So  profits 
-Muh,  might  have  been  made  by  the  occnpation  of  leased  premises  can  not  be 
recovered  in  an  action  for  damages  for  refosing  to  give  possession:  Qilee  v. 
O'TMe,  4  Id.  263,  264.  Bat»  on  the  other  band,  in  an  action  for  damages 
for  the  defective  execation  of  a  contract  to  put  np  machinery  in  a  fiooring- 
min,  it  was  held  that  the  plaintiff  oonld  recover,  in  addition  to  the  sam  nec- 
eswiy  to  pat  the  machinery  in  the  condition  contemplated  by  the  contract^ 
inch  farther  sam  as  the  mill  would  have  earned  while  it  was  lying  idle,  ao- 
oofdiog  to  the  average  of  its  earnings:  Davie  v.  TaJteoU,  14  Id.  624.  To  the 
same  eOSsct  substantially  is  Qr\ffin  v.  Ceiver,  16  N.  Y.  494.  Where  a  clerk  sued 
on  a  contract  for  his  compensation,  and  the  defendant  sought  to  recoap  dam» 
agee  for  plantiff's  breach  of  contract  by  neglect  of  his  duties,  it  was  held  that 
loas  of  profits  in  business  occasioned  by  such  neglect  could  be  included  in  the 
damagss:  Stoddard  v.  TreadweU,  26  Gal.  307.  In  an  action  for  damages  oc- 
casioned to  %  party's  property  by  excavations  made  by  a  municipal  corpora- 
tion, it  was  held,  in  Lacom  v.  Mayor  etc,  of  New  York,  3  Duer,  420,  that  loss 
of  profits  from  the  suspension  of  the  plaintiffs  business  caused  by  the  injury 
should  be  included. 

Loss  of  profits  from  collateral  or  subordinate  contracts,  with  third  personsi 
though  entered  into  for  the  purpose  of  carrying  an  original  contract  into 
dTect^  and  npon  the  faith  of  it»  can  not  be  included  in  the  damages  for  a 
breach  of  snoh  original  contract:  Walrath  v.  Recffield,  11  Barb.  372;  Homer 
V.  IToof^  16  Id.  889;  Lowenttehi  v.  Ohappeil,  30  Id.  246;  Story  v.  New  Torh 
etc.  R,R.  Co.,  6  K.  Y.  90;  Foa  v.  Hardengy  7  Gush.  523;  Somere  v.  Wright, 
115 Mass.  298;  PhOadelpMa  etc.  R. R,  Oo.  v.  Howe^rd,  13 How.  (U.  S.)344. 
But  where  a  plaintiff  enters  into  a  subcontract  to  enable  bun  to  fiUfiU  a 
ak.  2>so.  Voi.  XLTI— 4 
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principal  contract,  which  the  defencbuit  knows,  in  an  action  for  damages  for 
bwach  of  the  subcontract,  the  plaintiff  may  recover  for  loss  occasioned  by 
his  being  compelled  to  break  the  principal  contract,  because  the  parties  are 
pwwumod  to  have  had  in  contempUtion  the  advantages  of  the  principal  oon- 
tract:  Dillon  v.  Mattenon,  421:1.  Y.  Bup.  CL  (10  Jones  ft  S.)  183. 

In  order  to  ascertain  what  the  plaintiff  woold  have  gained  by  full  perform- 
ance of  an  ezecntory  contnMSt  bn^ran  by  the  defendant,  the  measure  of  dam- 
ages applied  ii,  as  laid  down  in  the  principal  case,  the  difference  between  the 
oontEact  price  and  what  it  would  have  cost  the  plaintiff  to  perform  the  con- 
tract, making  doe  allowance  for  the  saving  of  time  and  avoidance  of  troobls 
and  care,  by  reason  of  not  being  bound  to  goon  with  the  contract,  and  for  the 
hasards  incident  to  full  performance:  Cfkieago  etc  B.  R,  Co»  v.  Ward,  16  DL 
628;  De9imr.  Mayor  €ic  of  Ntm  Tork.eB'S.  T.  25;  &  C, 68  How.  Pt.  18; 
UwUedSiatea  v.  ^^peed, 8  Wall.  85;  NeUon  v.  iforse,  62  Wis.  265.  The  rule 
is  different  in  cases  of  contracts  for  peinonal  services,  where  the  measure  of 
damages  i»  the  difference  between  the  contract  price  and  the  price  actually 
received  from  other  employees:  Netaom  v.  Morae^  ampra.  Where  a  vendor 
refuses  to  deliver  articles  sold  to  his  vendee  according  to  contract,  the  meas 
ure  of  damages  is  the  difference  between  the  contract  price  and  the  value  at 
the  time  of  the  breach:  PumpeOy  v.  PMp^  40  N.  Y.  66.  For  breach  of  » 
covenant  to  renew  a  lease  at  the  same  rent,  the  measure  of  damages  is  the  dif- 
ference between  the  agreed  rent  and  the  rent  actually  paid:  Tracy  v.  Albaim§ 
Exchange  Co,,  7  Id.  476.  For  »  refusal  to  deliver  possession  of  leased  prem- 
ises the  tenant  may  recover  the  dilfarence  between  the  agreed  rent  and  the 
actual  rental  value,  together  with  expenses  incurred  in  prspaiing  to  take  pos- 
session: OUee  V.  O'TVoie,  4  Barb.  263,  264. 

In  an  action  against  a  common  carrier  for  nei^igenoe  in  not  transporting 
merchandise  in  seasonable  time,  it  is  held  in  Kent  v.  Smdmrn  iiSser  B.  B,  Co,p 
22  Barb.  278,  that  the  plaintiff  can  recover  as  damagee  the  diffBrence  between 
the  price  at  which  such  merchandise  was  selling  when  it  should  have  been 
delivered  and  the  market  price  at  the  tune  it  was  selling  when  it  was  deliv- 
ered. But  the  contrary  is  held  in  Wiberi  v.  Nem  York  ttcR.B.  Co.,  10  Id. 
40,  and  reaffirmed  in  Jomee  v.  New  York  eCc  iZL  J2.  Co..  29  Id.  633»  dis^^^rov- 
lag  JTeal  V.  Hmdmm  Biwer  B.  B.  Co.,  mqpnu 

In  all  the  foregoing  cases,  Maeleriom  v.  Ma^for  etc.  qfBroMym  is  improved 
and  variously  commented  on,  ezpluned,  or  dintingniahitd  in  discussing  ths 
points  to  v^iich  the  cases  are  cited  above.  In  (TmIsiI  iSCotet  v.  iSjpweii,  8  Walt 
85»  an  action  for  damages  for  a  bgeach  of  an  ezeoutoiy  contract,  it  is  said: 
«*llie  leading  case  on  this  subject  in  tins  coontcy  Is  Matiertom  v.  Mayor  etc. 
^  BrooUy.''  In  Utter  v.  CkapmoM,  38  GaL  664^  the  principal  case  is  also 
eommented  on  and  explained  as  an  authority  on  the  measure  of  damagea  in 
sachcasea.  TlieeaseisdistinguishedalBoin  J/uaoiwt#«nioeeOx  v.  Codbron^ 
8F^  Bap.  466,  where  it  is  said:  <«  Undoubted^  this  is  the  leading  case  in 
this  branch  of  the  law,  especially  upon  the  subject  of  the  profits  aUowable  as 
damages,  and  the  principles  upon  which  they  are  to  be  aacertained." 

Maulbt  Vauis,  whkv  an  BuDoarr  in  Damaqb,  is  not  to  be  fixed  ao- 
oording  to  sndden  or  transient  inflatifwa  and  depressions  in  pricey  but  accord- 
ing to  the  range  of  the  entire  market:  Smith  r.OriJfUk,  38  Am.  Dec  639, and 
note.  Themarketvalueatthedateof  thebrsachistogoven:  AWForJbsle. 
B.  B^Co.  V.  £Story,  6  Bailk  422.  But  iHiere  by  n  defndant'k  defiudt  in  per- 
forming his  part  of  a  contract,  the  plaintiff  is  deli^yed,  but  goes  on,  with  the 
defendant's  conaont^  and  is  compelled  to  ps^  hi^kar  wagea,  by  reason  of  the 
deb^,  he  can  recover  for  such  increase;  AUamom  v.  Mayor  sCe.  qf  Albany,  43 
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BarK  33,  distrngatdung  the  prizioipal  case.  Evidence  that  a  certain  sum  waa 
oflbred  for  the  nae  of  an  article  is  not  admiarible  on  the  qneetion  of  damagee, 
in  an  action  for  ita  unlawful  detention,  for  such  offera  f umiah  no  aafe  criterion 
in  determining  the  actual  market  value  of  the  uae  of  the  article:  Toung  v.  At- 
woodf  5  Hun,  235^  citing  MasierUm  ▼.  Mtujor  etc,  qf  Brooklyn, 
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[7  Hnj.,  96.] 

tean  CojjKt  has  Jubisdigtion  of  Tbebpass  Ck>MMiTTBD  OK  High  Sbas  bt 
Katal  OmoBB  in  aaaaulting,  beating,  and  falaely  impriaoning  a  aubor- 
dinate  on  board  of  a  United  Statea  war  veaael,  in  the  alleged  ezeroiBe  of 
naval  diaoipline. 

Teespass  for  assault  and  batteiy  and  false  imprisonment, 
alleged  to  have  been  committed  on  the  brig  Somers,  on  the  high 
seas,  to  wit,  at  the  cooniy  of  Kings,  state  of  New  York,  in 
aasanlting  and  beating  the  plaintiff  and  patting  him  in  irons, 
wiiliout  reasonable  or  probable  cause.  Plea,  that  the  Somers 
was  at  the  time  a  United  States  war  vessel  in  the  actual  service 
of  the  United  States;  that  the  defendant  was  a  commissioned 
cfffioer  of  the  navy,  and  the  plaintiff  a  sailmaker's  mate  on  board 
said  vessel,  subject  to  the  defendant's  orders,  and  that  the  acts 
complained  of  were  done  in  the  exercise  of  naval  discipline,  and 
that  therefore  the  court  should  not  take  cognizance  thereof. 
Demurrer  to  the  plea,  and  joinder. 

c/l  B.  Scales^  for  the  plaintiff. 

D.  Lord^jwfi,^  and  J,  Dtier^  for  the  defendant. 

By  Court,  Nelson,  C.  J.  The  material  question  presented  in 
this  case  is,  whether  the  common  law  courts  have  any  jurisdic- 
tion of  personal  wrongs  committed  by  a  superior  officer  of  the 
navy  upon  a  subordinate,  while  at  sea,  and  engaged  in  the  pub- 
lic service. 

In  StUton  V.  JohnsUme,  1  T.  B.  493-660,  which  was  a  case  for 
a  malicious  prosecution  before  a  naval  court  martial  upon 
charges  of  misconduct  during  an  engagement,  among  other 
grounds  taken  by  Lords  Mansfield  and  Loughborough  for  re- 
versing the  judgment  of  the  court  of  exchequer,  was  this,  that 
an  action  at  common  law  could  not  be  maintained,  under  such 
circumstances,  by  a  subordinate  officer  against  his  commander. 
They  admitted  the  question  to  be  one  of  doubt,  however,  and 
did  not  profess  to  put  the  reversal  upon  that  ground.  Whether 
their  reasons  were  adopted  by  the  house  of  lords  we  are  unable 
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to  determine  from  the  report  of  the  case:  See  S.  C,  1  Bro.  P. 
O.  99,  2d  ed.,  and  S.  0.,  1  T.  B.  784.  Bat  in  the  coarse  of  the 
orgament  of  Warden  v.  Bailey,  4  Taant.  74,  Lawrence,  J.,  said, 
he  '*  had  heard,  from  good  private  information,  that  the  reasons 
assigned  by  Lord  Mansfield  for  reversing  the  jadgment  of  the 
ooart  of  excheqaer  chamber  were  not  adopted  by  the  hoase  of 
lords,  though  the  jadgment  of  the  chief  justices  was  afSrmed/' 
Whether  this  be  so  or  not,  however,  is  quite  animportant,  so 
far  as  the  question  before  us  is  concerned.  The  present  action 
is  trespass,  for  an  assault  and  battery  and  false  imprisonment; 
and  in  Johnstone  t.  StUUm,  1  T.  B.  644,  the  chief  justices  con- 
ceded that  there  was  no  similitadd  or  analogy  between  such  an 
action  and  an  action  on  the  case  for  a  malicious  proseoation. 
They  observed:  **  An  action  of  trespass  is  for  the  defendant's 
having  done  that  which,  upon  the  stating  of  it,  is  manifestly 
illegal.  This  kind  of  action  is  for  a  proseoation,  which,  upon 
the  stating  of  it,  is  manifestiy  l^gal.*' 

Actions  of  trespass  for  injuries  to  the  person  have  been  fre- 
quentiy  brought  and  sustained  in  the  common  law  courts  of 
England,  against  naval  as  well  as  military  commanders,  by 
their  subordinates,  for  acts  done  both  at  home  and  abroad,  un- 
der pretense  and  color  of  naval  and  military  discipline:  See 
WaU  V.  MbNamara,  and  SmrUon  v.  MbUoy,  stated  in  1  T.  B. 
636,  637;  also  MMlyn  v.  Fabrigaa,  Oowp.  161;  Warden  v.  Bailey, 
4  Taunt.  67;  S.  C,  4  Mau.  k  Sel.  400.  The  most  recent  case  I 
have  found  is  that  of  Hannqford  v.  Hunn,  2  Oar.  &  P.  148, 
which  was  an  action  for  false  imprisonment,  brought  by  the 
master  of  a  man-of-war  against  bis  captain.  The  defendant 
pleaded,  among  other  things,  that  *'  he  was  captain  and  com- 
mander of  the  Tweed,  whi<di  was  a  ship  of  war,  and  that  the 
plaintiff,  being  a  person  belonging  to  the  fleet,  and  subject  to 
his  command  as  superior  officer,  did  willfully  and  unlawfully  re- 
fuse to  obey  a  certain  lawful  command,  etc. ,  contrary  to  his  duty; 
in  consequence  of  which  he,  the  defendant,  put  him  under  ar- 
rest," in  order  to  bring  him  to  trial  before  a  court  nuirtial.  It 
appeared  in  evidence  that,  while  the  ship  was  lying  at  Bahia,  the 
defendant  directed  the  plaintiff  to  sign  a  set  of  orders  that  had 
been  drawn  up  for  the  management  of  the  crew.  The  plaint- 
iff, conceiving  that  some  of  them  were  at  variance  with  the 
printed  instructions  issued  for  the  regulation  of  the  navy,  wrote 
a  respectful  letter  to  the  captain,  pointing  out  the  supposed  dis- 
crepancies, and  declining  to  sign  the  orders:  whereupon  he  was 
arrested,  and  kept  imprisoned  for  some  three  days  and  then  re- 
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leased.  He  was  a^;ain  commanded  to  sign  the  orders,  which  he 
did,  xemonstmtmg  at  the  same  time  against  the  effect  of  some 
them;  and  he  was  again  imprisoned  for  about  forty  days.  The 
defendant  attempted  to  show  that  the  second  arrest  took  place 
in  consequence  of  an  improper  entry  made  by  the  plaintiff  in 
the  log-book;  and  also  for  prcTarication  and  falsehood.  Ab- 
bott, 0.  J.,  in  presenting  the  case  to  the  jnxy,  concluded  his 
charge  as  follows:  '*If  you  shall  be  of  opinion  that  the  first 
atzest  took  place  on  the  writing  of  the  letter  as  to  the  signing 
of  the  orders,  and  that  the  writing  of  such  letter  was  not  an 
act  of  disobedience;  and  if  you  shall  think  that  the  second  ar- 
rest was  made  in  continuation  of  the  first,  or  on  account  of  the 
insertion  in  the  log-book,  or  of  prevarication  and  falsehood, 
and  also  that  the  entry  was  not  an  unauthorized  entry,  and  that 
there  is  no  proof  of  falsehood  or  preTarication;  then,  in  either 
of  these  cases,  you  will  find  your  yerdict  for  the  plaintiff.*'  A 
Terdict  was  accordingly  found  in  favor  of  the  plaintiff  for  three 
hundred  pounds  danu^ges. 

There  are  also  many  cases  in  the  books  where  actions  have 
been  sustained  against  members  of  courts  martial,  naval,  and 
military,  who  have  exceeded  their  authorily  in  the  infliction  of 
ponishment:    See  4  Taunt.  70,  76,  and  the  cases  there  cited* 
In  the  case  of  Lieut.  Frye  v.  Siar  ChdUmer  Ogle,  1  McArthur  on 
Oourts  Martial,  268,  4th  ed.,  the  defendant  was  president  of  a 
court  nuirtial  which  had  sentenced  the  plaintiff  to  fifteen  years 
imprisonment;  when  the  only  charge  against  him  was  that  he 
required  a  warrant  in  writing  to  justify  him  in  taking  another 
officer  into  his  custody  under  an  arrest,  which  was  considered 
no  offense  at  all.    The  verdict  was  one  thousand  pounds.    This 
case  became  somewhat  memorable  for  a  collision  between  the 
civil  and  military  courts,  and  for  the  firmness  and  triumph  of 
the  farmer.    In  the  course  of  the  trial  of  the  cause,  the  learned 
judge  having  remarked  that  the  plaintiff  was  at  liberty  to  bring 
his  action  against  any  of  the  members  of  the  court  martial,  he 
proceeded  against  Bear-admiial  Mayne  and  Captain  Bentone, 
who  were  arrested  by  a  writ  from  the  common  bench,  at  the  break- 
ing up  of  the  court  martial  on  Admiral  Lestock,  where  the  for- 
mer jxresided,  and  the  latter  sat  as  a  member.    This  was  much 
resented  by  the  members  of  the  court  martial,  who  passed  reso- 
lutions on  the  subject,  reflecting  in  intemperate  language  on 
the  chief  justice  of  the  court  (Sir  John  Willes).    The  resolutions 
were  laid  hy  the  lords  of  the  admirally  before  the  king:  upon 
the  chief  justice,  without  waiting  for  the  result,  caused 
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every  member  of  the  coiirt  martial  to  be  taken  into  cuBtodj  for 
contempt,  and  was  proceeding  in  a  legal  way  to  assert  and 
maintain  the  authority  of  his  office,  when  a  stop  was  put  to  the 
proceedings,  bj  a  public,  written  submission,  signed  by  all  the 
members  of  the  court  martial,  and  transmitted  to  the  chief 
justice,  which,  after  being  read  in  the  common  bench,  was 
registered  in  the  remembrancer's  office — *'a  memorial,  as  the 
chief  justice  obeerred,  to  the  present  and  future  ages,  that  who- 
ever set  themselves  up  in  opposition  to  the  laws,  or  think  them- 
selves above  the  law,  will  in  the  end  find  themselves  mistaken:" 
See  1  McArthur,  436,  app.  No.  24. 

It  was  suggested  on  the  argument  by  the  counsel  for  the  de- 
fendant, that,  inasmuch  as  he  was  in  the  service  of  the  United 
States  when  the  acts  complained  of  were  done,  the  courts  of  this 
state,  as  matter  of  comity  and  policy,  should  decline  to  take 
jurisdiction  within  the  principle  of  the  case  of  Oardner  v. 
TJiomaa,  14  Johns.  184  [7  Am.  Dec.  445].  A  similar  objection 
was  taken  and  overruled  in  Fercival  v.  Wchey^  18  Id.  257  [9  Am. 
Dec.  210],  which  was  the  case  of  a  marine  trespass  committed 
by  the  commander  of  a  British  sloop  of  war;  Spencer,  C.  J., 
remarking,  that  the  court  was  not  at  liberty  to  assume  or  de- 
cline jurisdiction  upon  speculative  grounds,  or  for  reasons  of 
public  policy. 

I  am  of  opinion  that  the  demurrer  is  well  taken,  and  that  the 
plaintiff  is  entitled  to  judgment. 

Ordered  accordingly. 

Civil  Liabilitt  of  Mhjtabt  Aim  Naval  Owwsombb  iob  Aora  Donv 
UNDER  Ck>LOB  ov  MiUTABT  AuTHOBiTT. — ^The  absolnte  rapremmcy  of  the 
civil  law,  and  the  sahordination  to  it  of  all  nulitaiy  as  well  as  civic  anthor- 
i^,  at  all  tiittea  and  in  all  places,  except  where  the  courts  are  silenoed  by 
actual  war,  are  cardinal  principles  of  American  as  well  as  Knglish  jnrispra* 
denoe.  The  military  is  always  subordinate  to  the  civil  law  before  a  civil 
court:  MaUer  of  Afairtin,  45  Barb.  146;  S.  0.,  81  How.  Pr.  231,  citing  the 
principal  case.  It  is  an  axiom  in  our  legal  system  that  no  man  Is  so  high  as 
to  be  above  the  power  of  the  law,  and  no  man  so  low  as  to  be  beyond  the 
reach  of  its  protecting  arm.  This  wholesome  doctrine  has  been  often  em- 
phatically vindicated  by  the  sturdy  independence  of  EngUsh  and  American 
Judges  in  times  of  great  civil  commotion,  when  the  waves  of  arbitraiy  power 
were  dashing  high  against  the  defenses  of  popular  liberty.  As  in  the  case  oi 
/Vye  ▼.  OgU,  mentioned  in  the  foregoing  opinion  of  Mr.  Chief  Justice  Nelson, 
it  has  happened  not  unfrequently,  that  military  officers,  with  exaggerated  no- 
tions of  their  own  authority  and  consequence,  have  attempted  to  disregard 
the  mandates  of  the  courts,  and  have  had  occasion  to  learn  that  among  a  peo- 
ple jealous  of  their  rights,  with  tribunals  resolute  to  maintain  them,  the 
humblest  minister  of  the  law,  equipped  with  due  legU  process,  is  more  terri- 
ble than  an  "army  with  banners." 
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Am  a  general  principle,  it  may  be  laid  down  that  a  military  or  naval  officer, 
who  exceeds  bis  anthority,  or  maliciously  ezercises  it,  is  liable  therefor  in  the 
common  law  tribnnala  to  the  party  injared:  Tyler  ▼.  Pomeroy,  8  Allen,  480, 
citing  Wim  ▼.  Wiihen^  3  Granoh,  337;  Exparte  WatHfu,  3  Pet.  208;  FUher 
T.  MeOvrr,  1  Gray,  45.  All  acta  and  orders  of  sach  an  officer,  done  or  made 
beyond  liia  authority,  are  void,  and  all  the  parties  concerned  therein  are  tree- 
paners:  DarUng  ▼.  B<noen,  10  Vt  148;  MitcheU  v.  ffarmony,  13  How.  (U. 
8.)  115;  IRbtm  r.  firanUm,  63  N.  G.  259;  Koonee  v.  Davis,  72  Id.  218.  On 
the  other  hand,  no  act  of  a  military  or  naval  officer  or  tribunal  within  the 
scope  of  hia  or  its  jurisdiction  will  be  revised,  set  aside,  or  punished,  civilly 
or  criminally,  in  a  court  of  common  law,  where  there  is  no  actual  malice  in- 
volved in  the  act:  Tyler  v.  Pomeroy,  8  Allen,  480;  M(ieon  v.  Gooh,  2  Nott  ft 
II.  370;  Staie  v.  Stevens,  2  McGord,  32;  Shoemaker  v.  NesbU,  2  Bawle,  201; 
Commomoealth  ▼.  McClean,  2  Pars.  SeL  Gas.  367;  Dynes  v.  Hoover,  20  How. 
(U.  S.)  82;  Leonards  v.  Shields,  1  McArthur's  Courts  Martial,  159,  note  296; 
2  Id.  263,  264;  CfratU  v.  Chuld,  2  H.  Bl.  69;  Wolston  v.  Gavin,  16  Q.  R  48. 
And  the  ocmmon  law  courts  uniformly  decline  to  interfere  with  acts  affectiog 
militsry  rank  or  status  only,  or  offenses  against  the  articles  of  war  or  mili- 
taiy  diaeipline:  Tyler  v.  Pomeroy,  8  Allen,  480;  United  States  v.  ifadbensie, 
1 N.  T.  liBg.  Obs.  371;  1  Kent's  Com.  341,  note  a. 

LiAULiTT  or  SuGH  Ofticxbs  bob  Tobts  upon  Subobdinates. — ^In  accord- 
ance with  the  doctrines  above  laid  down,  it  is  held  in  MaUory  v.  Aferritt,  17 
Conn.  177,  that  where  a  member  of  the  state  militia  is  imprisoned  under  a  war- 
nmt  from  the  captain  of  his  company  for  non-payment  of  a  fine  imposed  upon 
him  for  a  neglect  of  militia  duty,  when  there  is  no  legal  authority  for  such 
imprisonment,  the  captain  is  liable  in  trespass.  On  the  other  hand,  where  a 
naval  officer  in  a  distant  port  detained  a  marine  in  service  after  the  expira- 
tion of  his  original  term  of  enlistment  in  accordance  with  the  act  of  congress 
of  March  2,  1837,  and  inflicted  imprisonment  and  other  punishment  on  him 
for  a  refusal  to  do  duty,  it  was  decided  by  the  supreme  court  of  the  United 
States  that  the  officer  was  the  exclusive  judge  of  the  proper  measure  of  pun- 
ishment, and  was  not  liable  in  a  dvil  action  brought  by  such  marine  if  he 
acted,  not  malicionsly  or  vindictively,  but  from  an  upright  intention  to  main- 
tain naval  discipline  and  in  the  interest  of  the  service,  honestly  believing 
that  the  marine  was  not  entitled  to  a  discharge:  Dinsmair  v.  Wilkes,  12  How. 
<n.  8.)  390. 

Ltawmty  vob  Tobits  upok  PEsaoMs  NOT  IN  MniTABT  OB  Naval  Skb* 
VICE. — ^There  is  no  question  as  to  the  liability  of  military  and  naval  officers 
in  the  common  law  tribunals  for  personal  wrongs  committed  upon  those  who 
are  not  subject  to  their  jurisdiction,  except  in  case  of  actual  war.  The  order 
of  a  superior  officer  furnishes  no  justification  for  a  trespass  by  a  subordinate 
against  the  person  or  upon  the  property  of  6ne  not  in  the  ndlitary  or  naval 
service,  where  there  is  no  authority  to  make  such  order:  Mitchell  v.  ffcur- 
many,  13  How.  (U.  &)  116;  Bates  v.  GUxrk,  95  U.  S.  204;  McLavifhUn  v. 
Qreen,  50  Miss.  453;  WOson  v.  FramkUn,  63  N.  C.  259;  Koonee  v.  Davis,  73 
Id.  218. 

No  doubt  a  ndlitary  or  naval  officer  who  seizes  or  destroys  private  prop- 
erty, when  necessary  for  the  prosecution  of  military  operations  in  a  state  of 
adnal  war,  is  not  liable  to  any  action  therefor,  either  then  or  afterwards, 
although  the  owner,  if  not  an  enemy,  is  entitled  to  compensation  from  the 
government.  War  itself  is  a  wholesale  trespass,  and  it  would  be  absurd  to 
ondertske  to  hamper  the  operations  of  armies  by  legal  rules,  or  to  hold  those 
ooocemed  in  them  liable  in  damages  for  the  injuries  which  their  arms  in- 
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flictod«  Soldien  and  officers  oan  not  be  held  liable  to  the  citixens  of  a  oonn- 
iry  or  section  with  which  they  are  at  war,  for  trespasses  committed  in 
military  operations:  Broadway  ▼.  JRhem^  71  N.  C.  105.  Certainly  a  military 
officer  aenring  in  an  enemy's  ooontry,  could  not  be  held  to  answer  in  the 
coorts  of  that  conntry  for  seizores  of  property  or  the  like,  although  the  courts 
should  be  left  in  operation  for  the  trial  of  civil  causes:  Dow  ▼.  Johnaon,  100 
U.  S.  158.  But  even  a  state  of  actual  war  will  not,  in  every  ease,  justify  a 
■eisnre  or  destruction  of  private  property  not  belonging  to  an  enemy.  '  li  is 
oontracy  to  the  whole  spirit  of  our  system  of  government  to  dotheany  officer, 
military  or  civil,  with  arbitrary  power  over  the  persons  or  property  of  its 
dtiaens,  even  in  case  of  war,  unless  there  should  be  an  urgent  and  over- 
whelming necessity  for  it  for  the  time  being,  arising  too  suddenly  to  permit  a 
resort  to  ordinary  and  eetabUshed  methods  of  proceeding.  The  limitationB  of 
the  right  to  seise  or  destroy  property  in  the  prosecution  of  military  enter- 
prises are  very  carefully  stated  in  the  opinion  of  Mr.  Chief  Justice  Taney,  in 
Mitchell  V.  Harmony,  13  How.  (U.  S.)  184,  as  follows:  <*  There  are,  without 
doubt,  occasions  in  which  private  property  may  lawfully  be  taken  into  pos- 
session of,  or  destroyed,  to  prevent  it  from  falling  into  the  hands  of  the  pub- 
lic enemy;  and  also  where  a  military  offioer,  charged  with  a  particular  duty, 
may  impress  private  property  into  the  public  service,  or  take  it  for  public 
use.  Unquestionably,  in  such  cases,  the  government  is  bound  to  make  full 
compensation  to  the  owner,  but  the  officer  is  not  a  trespasser.  But  we  are 
dearly  of  opinion,  that  in  all  of  these  cases  the  danger  must  be  immediate 
and  impending,  or  the  necessity  urgent  for  the  public  service,  such  as  will 
not  admit  of  delay,  and  where  the  action  of  the  dvil  authority  would  be  too 
late  in  providing  the  means  which  the  occasion  calls  for.  It  is  impossible  to 
define  the  particular  circumstances  of  danger  or  necessity  in  which  this  power 
may  be  lawfully  exeroised.  Every  case  must  depend  on  its  own  circum- 
stances. It  is  the  emergency  that  gives  the  right,  and  the  emergency  must 
be  shown  to  exist,  before  the  taking  can  be  justified.  *'  In  that  case,  a  United 
States  military  offioer,  in  the  war  with  Mexico,  while  in  the  enemy's  country, 
seized  and  impressed  into  service  the  property  of  a  trader  who  was  following 
the  American  army  and  trading  with  the  inhabitants,  with  the  sanction  of 
the  executive  department  of  the  government,  and  although  the  seizure  was 
made,  among  other  reasons,  to  insure  the  success  of  a  contemplated  distant 
expedition  against  the  enemy,  the  officer  was  held  liable  therefor,  in  an 
action  brought  after  his  return  to  the  United  States,  because  no  sufficient 
necessity  for  the  act  was  shown. 

So  in  Kentucky,  where  certain  property  was  seized  by  a  United  States 
army  officer  to  prevent  its  falling  into  the  hands  of  the  confederates  during 
the  late  war,  the  officer  was  held  liable  therefor,  because  no  immediate  and 
impending  danger  requiring  such  seizure  was  shown:  Fourmer  v.  Lewis,  1 
Bush,  86.  Certainly  no  such  seizure  could  be  justified  in  a  state  in  which  the 
rebellion  had  been  entirely  suppressed:  Wilson  v.  FranhUn,  83  N.  C.  259.  See 
also  Kooneey,  Davie,  72  Id.  218.  And  where,  after  the  dose  of  the  war,  the 
liquors  in  a  certain  southern  town  were  destroyed  by  order  of  a  military  offi- 
oer to  prevent  drunkenness,  riot,  and  bloodshed  by  dischaiged  prisoners,  it 
was  hdd  that  the  order  was  no  justification  for  the  trespass,  and  that  an  in- 
struction of  the'court  bdow  that  the  officer  had  absolute  power,  under  such 
droumstances,  over  private  property  within  the  limits  of  his  oommand  was 
entirely  erroneous:  McLaughUn  v.  Cfreen,  50  Miss.  453. 

A  militia  offioer  imposing  a  fine  for  refusd  to  do  militia  duty,  upon  one 
not  liable  to  do  such  duty  under  the  statute,  acts  beyond  his  jurisdiction,  and 
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his  warrant  is  no  jnstification  for  the  forcible  collection  of  each  fine,  and  all 
eoDoemed  therein  an  liable  as  trespassers:  DairUng  ▼.  BcweUt  10  Vt.  148.  So 
the  seizore  and  imprisonment  for  refosal  to  do  military  dnty,  of  one  who  has 
not  doly  enlisted  in  the  military  service,  bat  has  merely  signed  a  promise  to 
enlist,  oonstitnte  m  trespass  for  which  the  parties  concerned  therein  are  li- 
able: Tyler  t.  Pomeray,  8  Allen,  480.  So  a  military  officer  who  in  time  of 
peace  makes  a  seirare  of  liqnors  supposed  to  be  in  the  Indian  comitry,  when 
thsy  are  not|  is  personally  liable  therefor,  and  the  order  of  a  saperior  officer 
fanoinstifioation;  Baie$r.  OUttkyW  U.  S.  204.  And  where  a  militazy  offi- 
eer  makes  an  arrest  in  the  Indian  conntry  for  a  violation  of  the  Indian  inter- 
eimneaot,  be  acts  as  an  officer  of  the  civil  law,  and  most  show  probable  caose: 
Inre  Owrr^  8  Sawy.  818. 

GoinnB  Maxhal  aitd  Maxhal  Law, — Undonbtedly  all  military  and 
navAl  cases  and  offenses  are  within  the  Jnxisdiction  of  conrts  martial,  and  are 
not  oognixable  in  conrts  of  ocimmon  law  jurisdiction:  StaU  t.  SievenB^  2  Mc- 
Cord,  32;  UnUed  Siaies  v.  Macbemie,  1  K.  Y.  L^  Obs.  371;  1  Kent's  Ckmi. 
841,  note  a.  Such  conrts  are  of  special  and  limited  jorisdiction,  and  their 
acts  are  valid  only  while  they  keep  within  their  jurisdiction:  Moore  v.  JTbus- 
I0N»3  Serg.  ft  B.  169;  Dt^teld  v.  SmUh,  Id.  600;  MiU$  v.  MarUn,  10  Johns. 
7;  Brooke  v.  Adame,  11  Pick.  442.  But  their  decisions  within  their  juris* 
diction  are,  as  dsewhere  stated  in  this  note,  oandusive  and  binding:  Com- 
momoedUh  ▼.  MeOlean,  2  Pars.  SeL  Gas.  887;  Brown  v.  Wodewotfih,  15  Vt. 
170.  And  the  members  of  the  oouit  are  not  personally  liable  for  acts  within 
their  jurisdiction,  except  where  th^  act  from  willful  malice  or  vindictivonsssi 
Macon  ▼.  Oboi^  2  Kott  ft  M.  879;  Shoemaker  t.  MedfU,  2  Bawl^  20L 

Certainly  where  the  dvil  power  in  any  part  of  the  country  is  for  the  time 
being  overthrown,  and  the  courts  are  silenced  by  the  existence  of  a  state  of 
war,  the  president,  as  commander-in-chief  of  the  army,*  may,  through  hie  sub- 
ordinates, govern  by  martial  law.  But  even  a  declaration  of  martial  law,  and 
the  existence  of  supreme  militazy  control  in  any  section  of  the  country,  do 
not  of  themselves  oust  the  dvil  courts  of  their  jurisdiction,  espedaUy  where 
tfasre  is  an  express  saving  of  their  jurisdiction  in  the  declaration  of  martial 
law:  Ptpin  ▼.  Laekemn^fert  46  K.  Y.  27.  And  even  where  martial  law  exists^ 
giving  the  military  authorities  a  rigbt  to  search  private  dwdlings  for  contra- 
bsnd  goods,  or  for  suspected  persons,  no  more  force  than  necessary  can  be 
used  in  making  the  seardi,  or  if  the  power  is  used  for  the  purpose  of  oppres- 
sion, or  if  any  injury  is  willfully  done  t6  persons  or  property,  the  parties 
by  whom,  or  by  whose  autiiority  the  injury  is  done,  are  no  doubt  liable  there- 
for: Lutker  ▼.  Borden,  7  How.  (U.  S.)  1.  Nor  will  martial  law  shield  an 
officer  aotiog  under  it  from  prosecution  for  a  violation  of  the  criminal  laws  of 
the  state:  OommonwedUh  v.  Palmer,  2  Bush,  670.  The  power  to  govern  by 
martial  law,  so  far  as  persons  not  in  the  military  or  naval  service  are  con- 
eemed,  is  confined  to  the  time  and  place  when  and  where  the  dvil  power  is 
actually  suspended  by  f <«ce,  and  no  authority  exists  in  or  can  be  conferred  upon 
military  courts  or  comnussions  at  places  distant  from  the  scene  of  ^^^"fllot, 
where  the  dvil  courts  are  open  and  unobstructed,  to  try  persons  not  subject 
to  militsry  control:  Chifinr,  Wileox,  21  Ind.  370;  Ex  parU  MUUgan,  4  WalL 
2;  In  re  Kemp,  16  Wis.  369. 

In  State  t.  Daioie,  12  S.  C.  SOS,  a  soldier  indicted  in  a  state  court  for  mur- 
der was  convicted  of  mandaughter,  but  was  awarded  a  new  trial,  and  was 
fdeased  on  baiL  Subsequently  he  filed  a  petition  for  a  writ  of  habeae  eorpue 
ife  the  United  States  circuit  court,  setting  forth  that  the  homidde  was  the 
fSMilt  of  an  accidental  dieduirge  of  his  gun  while  engaged  in  the  oat*^-^  of  Us 
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daty«  In  aatisting  to  arrest  an  illicit  distiller.  The  United  States  oourt  there- 
upon oaosed  him  to  be  taken  out  of  the  state,  and  tamed  over  to  his  militaxy 
oommander.  The  state  ooort,  however,  decided  that  it  was  not  oasted  of  its 
jnrisdiotion;  and  that  the  snreties  on  the  bail  bond  were  liable  for  the  non- 
appearance of  the  prisoner  for  trial.  On  the  other  hand,  where,  daring  the 
late  war,  a  confederate  soldier  held  for  trial  for  murder  and  larceny  before  a 
military  court,  applied  to  a  state  court  for  a  writ  of  habeas  corpus,  the  court 
refused,  upon  the  return  of  the  officer  showing  the  cause  of  detention,  to  dis- 
charge the  prisoner:  Cox  v.  Oee,  2  Winst.  (N.  C)  131.  In  that  case  Manly, 
J. ,  said:  "  It  would,  indeed,  be  a  prolific  source  of  jurisdiction  for  our  judges, 
if  they  could,  or  are  bound  to  carry  the  writ  of  luAeas  corpus  into  the  camp, 
the  guard-house,  and  the  military  prison,  and  inquire  into  the  legality  of  the 
restraints  there  enforced." 

LiABiLrrr  ov  United  Statu  Otfigeb  to  bb  Susd  in  Statb  Goubt  for 
acts  done  under  color  of  process  of  a  United  States  court:  See  Dunn  t.  VaU^ 
12  Am.  Dec.  613,  and  note;  Brum  ▼.  Ogden^  20  Id.  5d3.  In  Heyman  ▼. 
CoveU,  44  Mich.  332;  S.  0.,  38  Am.  Rep.  272,  it  is  held,  by  a  divided  court, 
that  replevin  will  lie  in  a  state  court  against  a  United  States  marshal  for 
goods  wrongfully  seiied  under  process.  So  an  action  may  be  maintained  in  a 
state  oourt  against  a  United  States  shipping  commissioner  to  recover  fees 
illegally  ooUected  of  a  seaman:  American  Steamboat  Co.  v.  Toung,  89  Pa.  St. 
186;  S.  C,  33  Am.  Rep.  748.  Trover  will  lie  in  a  state  court  against  a 
United  States  postmaster  for  an  illegal  detentloD  of  a  newspaper  from  the 
party  to  whom  it  is  addressed,  under  color  of  the  postal  laws  and  regulationa 
of  the  United  States:  Teall  v.  FeUon,  I  N.  Y.  543,  citing  the  principal  case. 
So  it  is  held  in  Matter  of  Reynolds^  6  Park.  Cr.  288,  also  citing  the  principal 
case,  that  a  state  court  has  jurisdiction  to  issue  a  writ  of  habeas  eorpus  to 
inquire  into  the  legality  of  a  c<Hnmitment  or  detainer  under  United  States 
authority.  In  Jomes  v.  Seward,  40  Barb.  663,  it  was  decided  that  an  action 
for  fialM  imprisonment  would  lie  in  a  state  oourt  against  the  secretaiy  of  state 
of  the  United  States,  on  behalf  of  a  prisoner  arrested  in  New  Yortt,  and  in- 
carcerated in  Fort  Lafayette  on  a  telegraphic  order  from  the  secretary  of  state. 
But  this  decision  was  reversed  In  the  same  case,  41  Id.  269,  where  it  was  held 
that  under  the  act  providing  for  a  suspension  of  the  writ  of  habeas  corpus,  the 
state  courts  were  divested  of  jurisdiction  in  the  case  of  military  prisoners. 

JuBisDioTiON  OF  Statb  Coubt  oveb  Tobts  ON  HiOH  Sbas:  See  Cfard- 
ner  v.  Thomas,  7  Am.  Dec.  445;  Johjison  v.  Dalton,  13  Id.  564,  and  note, 
considering  this  subject  at  length.  See  also  Case  v.  Woolley,  32  Id.  64.  That 
the  New  York  courts  of  general  jurisdiction  have  jurisdiction  of  personal 
wrongs  committed  outside  the  state,  if  either  party  is  a  citizen  of  the  United 
States,  and  the  defendant  is  found  within  the  jurisdiction  of  the  court,  ia 
held  in  DewUt  v.  Buchanan,  64  Barb.  31.  So  in  Mclvor  v.  McCabe,  16  Abb. 
Pr.  325;  S.  C,  26  How.  Pr.  260,  citing  the  principal  case.  And  one  foreigner 
may  sue  another  in  a  New  York  court  for  an  assault  committed  in  their  own 
country,  but  as  matter  of  policy  the  court  will  not  entertain  such  a  suit,  ex- 
cept in  an  extreme  case,  where  a  refusal  of  jurisdiction  would  be  a  denial  of 
justice:  DewiU  v.  BuchaaMoi,  54  Barb.  31.  That  one  English  subject  may  sue 
another  for  an  assault  conmiitted  abroad,  see  ScoU  v.  Lord  Seymour,  1  Hurlst. 
&  C.  219;  S.  C,  31  L.  J.  Ex.  457;  for  trespass,  except  in  the  case  of  realty, 
is  a  transitory  action:  McK&ina  v.  Fisk,  1  How.  (U.  S.)  241. 

In  the  principal  case  the  question  was  solely  one  of  jurisdiction,  and  if  the 
action  was  one  which  would  lie  at  all,  of  which,  upon  demurrer  to  the  plea* 
there  can  be  no  doubt,  the  state  court  unquestionably  had  jurisdiction. 
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Pattison  V.  Adamb. 

[7  HzLL,  lae.] 
Dbqlabatioh  dt  Bxpuevin  mxjst  Assert  Pbopx&tt  vx  thx  PLAnmiv, 
eitlier  genenl  or  special,  and  an  allegation  that  he  was  '*  entitled  to  the 
i"  la  not  enoogh.  • 


Beplkvim.  The  declaration  alleged  the  taking  and  detention 
of  certain  goods  *'  of  which  the  said  plaintiflb  were  entitled  to 
the  poeees&ion/'  but  there  was  no  allegation  of  properly  in  the 
plaintiiffl.    Demurrer  on  that  ground,  and  joinder  therein. 

E.  C.  LUchfidd,  for  the  defendant. 

Clark  and  Pattison,  for  the  plaintiffs. 

Bj  Ck>urt,  Bbabdslet,  J.  The  declaration  is  bad.  It  shows 
no  right  or  title  in  the  plaintiffs  upon  which  replevin  will  lie. 
This  action  can  only  be  maintained  by  one  who  has  the  general 
or  a  special  property  in  the  thing  taken  or  detained:  1  Chit.  PI. 
170-173,  7th  Am.  ed.;  Co.  Lit.  145,  b;  Stephens'  N.  P.  2484; 
Harris  y.  Smith,  8  Berg.  &  B.  20;  Warren  y.  Leland,  9  Mass. 
265;  Wilk.  on  Bepl.  8;  Gilb.  on  Bepl.  151.  The  plaintiff  there- 
fore must  set  up  such  a  right  or  title  in  his  declaration,  or  it 
will  be  whoUy  insufficient  for  his  purpose.  The  usual  allega- 
tion is,  that  the  goods  taken  or  detained  were  the  goods  of  the 
plaintiff:  2  Chit.  PI.  843,  844;  Wilk.  on  Bepl.  162;  and  see  2 
Lilly's  Ent.  347.  An  ayerment  of  this  nature  is  essential  to  the 
plaintifTs  right  of  action,  as  it  asserts  his  right  of  property  in 
the  goods;  although  any  other  words  of  equiyalent  import  may 
undoubtedly  be  substituted:  Franldyn  y.  Beeves,  Bep.  temp. 
Hardw.  118;  S.  C,  2  Stra.  1023;  WhUeman  y.  Hawkins,  8  Bulst 
803;  FmOeroy  y.  Aylmer,  1  Ld.  Baym.  239;  Jose  y.  MUls,  2  Id. 
890;  1  Chit.  PI.  413,  414;  2  Id.  835,  note  (h);  Wm  y.  Fox,  7 
T.  B.  391,  399;  Stephens'  N.  P.  2490. 

This  declaration  does  not  allege  that  the  goods  in  question 
belonged  to  the  plaintiffs,  nor  anything  to  that  effect;  but  sim- 
pfy  that  they  were  "  goods  and  chattels  of  which  the  said  plaint- 
rffis  were  entitled  to  the  possession."  Pleading  is  a  statement 
of  &cts,  and  not  of  the  eyidence  of  facts:  1  Chit.  PI.  244,  245, 
271,  272, 286, 672.  And  if  it  were  true  that  one  who  is  entitled 
to  the  possession  of  chattels  must  necessarily  haye  a  general  or 
special  properly  therein,  still,  in  pleading  his  light,  the  fact, 
and  not  the  eyidence,  should  be  alleged:  Daniels  y.  Hallenbeck, 
19  Wend.  408;  Fuller  y.  Delavan,  21  Id.  57;  Church  y.  Oilman, 
15  Id.  656  [30  Am.  Dec.  82].  This  is  decisiye  of  the  question 
before  us,  and  I  choose  to  dispose  of  it  on  this  single  ground. 
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The  statate  has  extended  the  remedy  by  rq^Ieyin  to  a  nem 
dasB  of  casee,  viz.,  the  wrongM  detention  of  chattels,  although 
the  original  taking  may  not  haTe  been  tortious:  3  B.  S.,  522,  sees. 
1,  6y  86,  89;  bat  it  does  not  anthorize  the  action  in  either  form, 
onless  the  plaintiff  has,  as  at  common  law,  the  general  or  a  spe- 
<»al  properly  in  the  thing  in  contest.  In  this  case  the  declara- 
tion does  not  show  that  the  plaintiflh  haye  or  had  any  such 
property  in  the  goods,  and  therefore  the  action  of  replevin  will 
not  lie. 

The  defendant  is  entitied  to  judgment  on  the  demuzxer,  with 
leave  to  amend  on  the  usual  texms. 

Ordered  accordingly. 

PBOPKBTr  nr  PLAnrmv,  Qwkw&al  ob  Sfmoal,  n  NaomABT  to  BCaut- 
TAiir  Bbplbvik:  Sa^ford  Ufg.  Co,  v.  Wiggin,  40  Am.  Deo.  198.  A  men 
trespaaaer,  aowing  gnm  od  another*!  land,  oan  not  maintain  replevin  agunet 
tlie  tnie  owner  entering  and  harveeting  the  eame:  EOioU  v.  p4»weUf  86  Id. 
1200,  and  oases  dted  in  the  note  thereto.  And  beoaose  property  in  the  plaint- 
iff ii  neoessary  to  snpport  the  aotion,  property  in  the  defendant  or  in  a 
stranger  may  be  pleaded  and  shown  as  a  defense  thereto:  Quiney  v.  ffaU,  11 
Jd.  l9Si  McurAr.  Pier,  2^  Id.  ISU  SimpMHY.MeFarkmd,  29  lLe02.  The 
general  ioRie  admits  the  property  to  be  in  the  plaintiff:  ffarper  v.  Baierf  16 
Id.  112.  General  property  in  the  article  replevied  with  a  right  to  rednoe  tiie 
eame  to  poMession  at  pleasnre  is  soffident  to  maintain  the  aotion:  Hayiham 
V.  SfuJ^arth,  88  Id.  040.  To  the  point  that  in  replevin  and  in  the  aotion, 
under  the  oode,  to  recover  possession  of  chattels  wrongfully  detained,  the 
plaintiff  must,  in  order  to  recover,  have  a  general  or  special  property  in  the 
goods,  together  with  the  right  of  possession,  and  that  the  declaration  must 
ahow  that  fact,  the  principal  case  is  dted  in  Vandmburgh  ▼.  Van  VaUBenburgk, 
8  Barb.  219;  BockweU  v.  Scmnden,  19  Id.  481;  Seqfidd  v.  WkUdegge,  12  Abb. 
Flr.(N.  S.)821;  aa,49K.T.200;  SWi»v.O'^riM,68Id.449.  An  alle- 
gation  that  the  plaintiff  is  "owner'*  and  "entitled  to  possession,"  is snffi. 
oient,  the  latter  part  being  rejected  as  sorplnsage:  PcUHion  v.  AdamB,  Hill  ft 
D.  428,  which  was  a  second  dednon  in  the  prindpal  case.  It  was  there  hdd 
also  that  property  in  the  defendant  or  in  a  stranger  was  a  sufficient  defense  to 
the  action.  An  allegation  that  the  defendant "  wrongfully  detains  from  the 
plaintiff  the  following  goods  and  chattds  of  the  plaintiff,"  is  a  snffioient  aver- 
ment of  property  in  the  plaintiff:  Stmmons  v.  LffOMt  55  K.  Y.  671;  8.  C.  is 
enperior  court,  85  N.  Y.  a  C.  (8  Jones  ft  S.)  557;  Van  Der  Mhtdm  v.  IBUtt§t 
86  Id.  (4  Jones  ft  S.)  67.  An  allegation  that  a  party  is  "entitled  to  the 
possession"  at  property  of  which  he  sues  to  recover  the  rants  and  profits  is 
bad,  because  it  asserts  merdy  a  oondusion  of  law:  Sheridan  v.  /odbon,  72 
K.  Y.  173.  In  aU  these  cases  PottiMm  V.  ^(ionw  is  dted.  It  is  distinguished 
also  in  Kieeam  v.  Bcberts^  6  Bosw.  162,  when  it  is  hdd  that  in  an  aotloQ  for 
fordbly  and  wrongfully  taking  goods  from  the  plaintiff's  possession,  an  aver- 
it  of  property  in  the  plaintiff  is  not  necessary  as  it  is  in  replevin. 
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Ex  PABIE  BAlffK  OF  MONBOE. 

[7  BXLU  177.] 

AmscATiov  TO  Rm>»iM  Lafd  Sold  oir  Bzboution  Mabb  bbtwsbi 
BLsyxH  AHX>  TwxLYS  o'Clook  at  Night  on  the  last  day  allowod  by  law, 
JiinieMoiL 

RiDBifpnojrxB  must  Oomflt  Sibiotlt  with  8tatdtb»  or  he  takes  nothing. 

AifiDATiT  iQB  RxDumoir  BT  AoxHT  of  a  redeeming  creditor  most  state 
that  he  isagent»  merely  deaorihing  him  as  agent  not  heing  snffioient;  and 
it  most  also  state  the  tnie  amount  due  on  the  debt  positiTely,  and  not 
upon  belief,  and  must  disclose  the  affiant's  means  of  knowledge. 

Momnr  for  a  mandamus  to  the  BbesriS,  who  had  sold  certain 
hmd  on  ezeoation,  to  make  a  oonyeyanoe  thereof  to  the  Bank  of 
Monroe,  a  creditor,  the  said  bank  having  redeemed  the  land  on 
the  last  day  allowed  by  law.  Certain  assignees  of  a  mortgage 
ezecnted  by  the  execution  debtor,  applied  to  redeem  between 
eleyen  and  twelye  o'clock  p.  m.  of  the  same  day»  and  now  re- 
sisted the  motion,  and  demanded  a  deed. 

F,  IL  Haight,  for  the  motion. 

O.  B,  J.  Bowdoin,  corUra. 

By  Ck>nrt,  Bbabdsley,  J.  The  practice  has  been  to  permit  a 
zedsmption  to  be  made  at  any  time  before  the  dose  of  the  last 
day  allowed  by  law  for  that  purpose.  Business  hours  are  not, 
in  this  respect,  regarded.  Whateyer  was  done  in  this  case  was 
therefore  in  season.  It  was  conceded  that  the  Bank  of  Monroe 
duly  redeemed,  and  the  whole  question  comes  down  to  this, 
whether  the  purchase  sought  to  be  made  by  Blatchf  ord,  Qiaham, 
and  Curtass,  as  assignees  of  the  mortgage  to  the  North  American 
Trust  and  Banking  Company,  was  in  conformity  with  the  stat- 
ute. If  it  was,  they  are  entitled  to  a  deed;  but  if  not,  the 
sheriff  must  conyey  to  the  Bank  of  Monroe. 

The  existence  of  the  mortgage  and  its  assignment  are  not 
disputed;  but  it  is  objected,  that  the  affidavit  furnished  to  show 
what  remained  due  on  the  mortgage  was  insufficient.  Upon  this 
point  no  affidavit  was  made  by  either  of  the  assignees,  the  only 
proof  furnished  being  the  affidavit  of  Tilly  Allen.  This  affidavit 
was  made  on  the  eleventh  of  May,  1842,  prefixed  to  which  is  a 
statement  setting  forth,  among  other  things,  that  the  amount  of 
principal  remaining  due  on  the  mortgage  wad  one  hundred  and 
eighty  thousand  dollars,  and  that  the  balance  of  interest  to  the 
fourteenth  of  May,  1842,  was  thirty-seven  thousand  and  sixty- 
six  dollars  and  twenty-one  cents,  making  in  the  whole  the  sum 
of  two  hundred  and  seventeen  thousand  and  sixty-six  dollars 
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and  twenfy-one  cents.  The  deponent  is  named  in  the  affidavit 
as  agent,  but  it  omits  to  state  ezpressl j  that  he  was  such  agent. 
Then  follows  a  clause  averring  that  the  statement  prefixed  "  ex- 
hibits a  true  and  correct  account  of  the  amount  which  will  be 
due  upon  the  said  bond  and  mortgage  on  the  fourteenth  day  of 
May,  instant,  over  and  above  all  payments,  as  apx>ears  by  the 
books  of  account  of  the  said  trustees,  and  as  this  deponent 
verily  believes.'' 

The  affidavit  may  be  made  by  the  "  mortgage  creditor,  his  as- 
signee or  representative,  or  by  his  attorney  or  agent:"  but 
whether  made  by  the  one  or  the  other,  it  must  state  the  '*  true 
sum  due  or  to  become  due,"  "  over  and  above  all  payments:*' 
Laws  of  1886,  p.  798,  sec.  2,  subd.  4.  The  present  affidavit  is 
defective.  It  does  not  appear  to  have  been  made  by  the  agent 
of  the  assignees.  Although  the  deponent  is  therein  named  as 
agent,  this  is  a  mere  descriptio  perwnoB^  and  there  is  no  oath  to 
the  fact  of  such  agency. 

Nor  is  it  shown  that  the  person  who  made  the  affidavit  had 
any  knowledge  of  the  true  sum  due  or  to  become  due.  He  only 
speaks  of  what  appears  by  the  books,  but  of  the  correctness  of 
these  he  does  not  profess  to  have  any  knowledge.  True,  he 
swears  to  his  belief  that  the  sum  stated  is  correct,  but  this  is 
not  sufficient  for  the  purpose.  The  affidavit  should  furnish  the 
best  and  most  satisfactory  evidence  of  what  is  due.  Another 
creditor  may  come  to  redeem,  and  he  is  entitled  to  correct  in- 
formation on  the  point.  One  who  seeks  to  redeem  must  comply 
fully  and  strictly  with  the  statute,  or  he  gains  nothing.  This 
affidavit  should  have  sworn  to  the  fact  that  the  deponent  was 
agent.  He  should  have  disclosed  his  means  of  knowledge  as 
to  the  sum  due,  and  the  amount  should  have  been  stated  on 
such  knowledge.  One  of  the  assignees  has  made  an  affidavit, 
but  he  has  said  nothing  as  to  the  amount  due  and  unsatisfied  on 
the  mortgage.  I  think  the  assignees  fiiiled  to  effect  a  l^gal  pur- 
chase of  the  right  to  these  lands,  and  the  Bank  of  Monroe  is 
consequently  entitled  to  a  deed  from  the  sheriff. 

Motion  granted. 

BsDBMFTiON  ov  LA2fi>  SoLD  OK  BzscuTiOK,  right  of  existi,  when,  and 
when  not:  See  Wilcox  v.  Jforrw,  3  Am.  Dec  678;  BUgkC9  ffein  y.  Tobm, 
18  Id.  219;  Phufe  v.  Biley,  30  Id.  56;  Oomb$  ▼.  LUOe,  40  Id.  207.  Striot  com- 
plianoe  with  statutory  requirementB  is  essential  to  a  valid  exercise  of  the 
right  of  redemption:  WaUer  v.  HarriB^  32  Id.  600,  and  note,  disonssing  the 
New  York  decisions  on  this  subject.  The  principal  case  is  cited  to  this  pointy 
under  a  similar  statute,  in  PeopU  v.  FraUck^  12  Mich.  241.  The  case  is  cited 
also  as  to  who  may  make  an  affidavit  for  redemption,  under  the  New  York 
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•tiitate,  in  Affieaworth  v.  Brown,  10  Barb.  172;  People  v.  Ranaamy  4  N.  Y. 
407;  People  y.  8mUh,  46  Id.  783.  The  affidavit  required  by  statate  can  not 
be  diepeneed  with  or  sabetitated  by  any  other  eridenoe:  HaU  v.  Thomoi,  27 
Beibb  58L  After  the  time  allowed  for  redemption  has  expired*  the  right  to  a 
deed  ie  an  abeolnte  logal  right,  and  may  be  enforced  by  mcmdamnu:  WkUmg 
T.  Bntier^  29  Mioh.  139,  both  citing  Ex  parte  Bank  qf  Monroe, 

AvrxDATTT  BT  AosNT,  AxTOBNXT,  xic,  MI78T  AvEB  AoBNOT,  xTa— Where 
an  affidavit  is  anthoriaed  to  be  made  by  an  agent,  attorney,  or  the  like  in  a 
■tatatory  proceeding,  the  affiant  mnat  awear  that  he  ia  agent,  or  the  like,  and 
it  ia  not  anffident  to  deaoribe  himaelf  by  annexing  to  hia  name  in  the  body  of 
the  affidavit  the  word ''agent,  "or  other  deeoriptive  term:  Bangs  y.  Melntoeh, 
23  Barb.  001;  People  ▼.  SfUherland,  81  N.  Y.  7.  So  in  an  affidavit  by  an 
agent,  attorney,  etc,  for  redemption:  People  v.  Fleming^  4  Denio,  143;  3o 
parte  fiAwMooy,  Id.  259.  And  in  an  affidavit  for  pnblioation  of  anmmona: 
Siembaeh  v.  Leeae,  27  Gal.  299.  So  in  an  affidavit  by  a  landlord'a  agent  to 
procnre  a  anmmona  in  aommary  proceedinga  to  recover  pcaneoiion  ol  land: 
Ommingham  v.  Ooelet,  4  Denio,  72;  People  v.  Johnaon,  1  T.  ft  C.  579.  So  in 
an  affidavit  made  nnder  aaaeaament  lawa:  State  v.  Board  of  ComnUaahnere  qf 
Waahoej  5  Nev.  320.  In  an  affidavit  for  an  attachment  required  to  be  made 
by  a  "reaidant"  of  the  atate,  he  mnat  aver  that  he  ia  a  reeident,  and  not  merely 
deeoribe  himaelf  aa  anch:  StapUa  v.  JFbirchiUd^  3  N.  Y.  44.  Annexing  the 
wofda  ''receiver,"  etc,  to  a  complainant'a  name  in  a  declaration  is  not  an 
averment  that  he  ia  recdver,  but  ia  mere  deacripiio  peraona:  WkUe  v.  MUea, 
1 1  How.  Pr.  40.  The  principal  caae  ia  cited  in  all  the  dedaiona  above  referred 
to  aa  an  anthority  on  the  pointa  decided. 

Faois  must  mm  Stated  Positivxlt  in  AmDAvn  bt  Aoekt  nnder  the 
mwhanica'  lien  law,  and  it  Ib  not  anffident  to  depoae  to  the  facta  "according  to 
tito  beat  of  hia  knowledge  and  belief,"  without  atattng  hia  meana  of  knowl- 
edge: Darmam  v.  Ormhr^  14  Kan.  227,  dting  Mx parte  Bankqfliomroe. 
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of  tfana,  however  Bhort,  entered  into  by  the  ereditor  wHfa  the  priaoiiMl 

debtor,  without  the  snxety's  eaeent. 
Bjtbxiy  is  Rm.KAWiCD  BT  GBn>iT0B'8  AoBMXMXKt  TO  Taks  Laitd  from  the 

prinoipal  debtor  for  the  whole  or  a  part  of  the  debt  without  aaeh  enre^e 

ooneent. 

BSLATIOir  OF  PRiHaiPAL  AlTD  SUIURT  Ck>lITnnTn  AITBB  JuDomMT  for  th» 

original  debt,  together  with  all  the  rights  incident  to  that  relation. 

Obxditob's  bill  filed  by  the  plaintiffs  after  judgment  against 
the  defendants,  and  return  of  an  execution  thereon  unsatisfied, 
to  reach  certain  property  not  subject  to  execution  at  law.  The 
bill  alleged,  among  other  things,  that  the  defendant,  M.  Strong, 
pretended  that  he  was  discharged  from  liability  by  reason  of  a 
certain  agreement  entered  into  by  Alcott,  one  of  the  plainti£b, 
and  J.  Strong,  one  of  the  defendants,  after  the  recoTery  of  the 
judgment.  The  substance  of  this  agreement  is  stated  in  the 
opinion.  The  bill  averred,  however,  that  the  agreement  was 
made  with  the  consent  and  approbation  of  M.  Strong,  or  if  not, 
that  the  agreement  was  procured  by  fraudulent  representations 
of  J.  Strong,  and  had  not  been  performed  by  the  defendants. 
The  defendant,  M.  Strong,  filed  a  plea  in  bar  that  he  was  merely 
a  surety  for  J.  Strong,  on  the  note  upon  which  the  judgment 
was  recovered;  that  the  agreement  between  Alcott  and  J, 
Strong,  mentioned  in  the  bill  (the  terms  of  which  were  fnllj 
set  out  in  the  plea),  was  entered  into  without  the  defendanfa 
knowledge  or  consent,  and  that  the  agreement  had  been  per- 
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fanned  wholly  or  in  part  hj  J.  Stzong.  The  plea  denied  the 
all^gationB  in  the  bill  as  to  the  defendant's  assent  to  said  agree- 
ment, and  as  to  its  haying  been  procured  by  fraudulent  repre- 
sentationfl  by  J.  Strong.  The  defendant  also  filed  an  answer 
denying  the  allegations  of  the  bill  and  supporting  the  plea. 
The  answer  further  ayeired  that  the  agreement  in  question  had 
been  partly  performed  by  the  conyeyanoe  of  certain  really  by 
J.  Strong  to  the  plaintiflb,  and  by  the  payment  of  certain  mon- 
eys, which  the  defendant  insisted  should  be  applied  on  the 
judgment.  It  was  admitted,  howeyer,  that  the  agreement  had 
not  been  folly  performed.  The  plea  haying  been  oyerruled  by 
the  yioe-chancellor,  on  the  ground  that  the  agreement  in  ques- 
tion did  not  preyent  the  plaintiffipi  from  immediately  executing 
their  judgment,  and  did  not  therefore  discharge  the  defendant, 
M.  Strong,  the  defendant  appealed.  The  chancellor,  howeyer, 
held  the  agreement  a  discharge  if  not  assented  to  by  the  defend- 
ant, and  modified  the  yice-chimcellor's  decision  so  as  to  allow  the 
plea  to  stand  as  an  answer  in  connection  with  that  part  of  the 
answer  ayerxing  part  performance,  with  liberty  to  the  complain- 
ants to  except  to  the  answer:  10  Paige,  19.  The  plaintiflh  ap* 
pealed. 

F.  M.  Eaighi,  for  the  appellants. 

J.  W.  CHXbert  and  8.  Bearddey,  for  the  respondents. 

Bborson,  J.  The  complainants  in  their  bill  yirtoally  admit 
the  yalidify  of  the  agreement  between  Alcott  and  J.  Strong, 
unless  the  same  was  procured  by  the  fraudulent  professions  and 
representations  of  the  latter.  The  alleged  fraud  in  procuring 
the  agreement  is  denied  both  in  the  plea  and  the  answer;  and 
this  ends  the  question  in  the  present  state  of  the  cause.  The 
eomplainantB  must  file  a  replication  and  go  to  their  proofs,  if 
they  intend  to  rely  on  that  objection  to  the  agreement.  The 
complainants  agreed  to  take  lands  from  J.  Strong,  who  is  the 
principal  debtor,  at  the  yaluation  of  certain  indiyiduals,  after 
deducting  ten  per  cent,  from  the  aggregate  amount  of  the  ap- 
praisement. The  lands  were  subject  to  incumbrances  to  the 
amount  of  four  thousand  eight  hundred  dollars,  payable  ai 
futore  periods;  of  which  sum  J.  Strong  agreed  to  pay  two  thou- 
sand  eight  hundred  dollars  as  the  same  should  become  due. 
The  judgment  was  to  remain  as  a  collateral  security  that  he 
would  pay  off  so  much  of  the  incumbrances;  and  also  that  he 
would  pay  any  balance  that  might  remain  due  on  the  judgment 
within  ten  months. 


^ 
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If  vre  giye  a  reasonable  construction  to  the  agreement,  so  aa 
to  cany  into  effect  the  manifest  intention  of  the  parties,  the  fol- 
lowing things  were  provided  for:  1.  A  reasonable  time  was  given 
to  have  the  lands  appraised  and  conveyed.  What  would  be  a 
reasonable  time,  it  is  not  important  to  inquire.  2.  If  the  par- 
ties went  on  with  the  agreement,  J.  Strong  would  have  time  to 
pay  off  his  share  of  the  incumbrances,  two  thousand  eight  hun- 
dred dollars,  until  the  money  became  due.  That  was  nearly  eight 
months  as  to  the  sum  of  five  hundred  dollars  secured  by  one  of 
the  mortgages.  When  the  other  mortgage,  upon  which  he  was 
to  pay  two  thousand  three  hundred  dollars,  would  become 
due,  does  not  appear.  3.  As  to  the  balance  which  might  remain 
due  on  the  judgment,  time  of  payment  for  ten  months  was  given. 
4.  The  complainants  were  to  take  land,  instead  of  money,  for 
the  whole  or  some  part  of  the  debt.  6.  The  complainants  could 
.  not  proceed  with  the  collection  of  the  debt  until  after  a  reasonable 
time  had  elapsed  for  procuring  the  appraisement  and  convey- 
ance of  th(»  land.  And  when  these  things  were  done,  there 
would  then  be  a  stay  of  proceedings  on  the  judgment  until  a 
default  in  paying  off  the  incumbrances,  or  a  default  in  paying 
the  balance  due  on  the  judgment,  as  to  which  a  credit  of  ten 
months  was  given. 

This  agreement  was  made  between  the  creditors  and  the  prin- 
cipal debtor,  without  the  consent  of  the  surety.  Where  time  is 
thus  given  to  the  principal  debtor,  by  a  valid  agreement,  which 
ties  up  the  hands  of  the  creditor,  though  it  be  but  for  a  single 
day,  it  is  quite  clear  that  the  surety  is  discharged.  The  prin- 
ciple is  the  same  whether  the  time  be  long  or  short.  The  cred- 
itor must  be  in  such  a  situation  that  when  the  surety  comes  to 
be  substituted  in  his  place  by  paying  the  debt,  he  may  have  an 
immediate  right  of  action  against  the  principal.  If  that  right 
can  be  postponed  for  a  single  day,  it  may  be  for  a  month  or  a 
year. 

But  there  is  a  further  objection.  The  creditors  had  agreed  to 
take  land,  instead  of  money,  for  the  whole  or  a  part  of  the  debt. 
Until  there  was  some  breach  of  the  agreement  on  the  part  of 
J.  Strong,  the  creditors  had  no  right  to  demand  money  from 
either  principal  or  surety.  If  the  surety  had  paid  the  debt  and 
been  substituted  in  place  of  the  creditors,  he  would  only  have 
acquired  the  right  to  receive  payment  in  land.  When  the  rights 
and  obligations  of  the  parties  are  thus  changed  without  the  con- 
sent of  the  surety,  it  can  not  admit  of  a  doubt  that  he  will  be 
discharged.     In  contemplation  of  law  it  is  an  injury  to  the 
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maeby,  althongh  the  court  may  not  be  able  to  see  that  he  haa 
suffered  any  damage.  The  chancellor  and  the  vice-chancellor 
did  not  differ  about  the  principles  of  law  applicable  to  the  case; 
but  only  in  relation  to  the.  proper  interpretation  of  the  agree- 
ment.   My  construction  has  already  been  given. 

It  was  not  denied  on  the  argument  but  that  the  relation  of  prin- 
cipal and  surely,  with  all  the  rights  incidental  to  that  relation, 
continued  after  the  original  debt  had  passed  into  a  judgment. 

I  am  of  opinion  that  the  decree  of  the  chancellor  should  be 
affirmed. 

On  the  question  being  put,  '*  Shall  this  decree  be  reyened?'* 
all  the  members  of  the  court  present  who  heard  the  argument, 
seventeen  in  number,  voted  for  affirmin|;. 

Decree  affirmed. 


1tiT.iAHB  OF  Smunr  bt  Induloemcb  to  PxtnraiPAL:  See  New  HampMrt 
8amng§  Bank  t.  Coleard,  41  Am.  Dee.  885,  and  Martin  ▼.  Pope,  Id.  66,  and 
the  notes  thereto  referring  to  previoiui  oaaee  in  this  aeries.  A  surety  haa 
a  right  to  insist  on  the  very  terms  of  his  agreement,  and  any  alteration, 
though  it  be  for  his  benefit,  if  made  without  his  consent,  discharges  himi 
Baden  t.  Brown,  18  Ala.  643;  EUie  v.  McOomnkk,  1  Hilt.  315;  Paine  y. 
Jones,  14  Hnn,  581;  8.  C,  76  K.  Y.  279.  The  creditor  must  be  in  such 
a  situation,  with  respect  to  the  principal  debtor,  that  if  the  surety  pays 
the  debt  and  is  subrogated  to  the  creditor's  rights,  he  may  have  an  im- 
mediate right  of  action  against  the  principal,  and  if  this  is  rendered  Impos- 
sible by  any  binding  agreement  between  the  creditor  and  principal  without 
the  surety's  assent,  the  latter  is  dischaiged:  HiibbeU  y.  Carpenter,  5  Barb. 
523;  Gardner  v.  Oliver  Lee'eBank,  11  Id.  566;  Fox  v.  Parker,  44  Id.  544; 
Ooz  V.  Mobile  etc,  B,  B,  Co.,  37  Ala.  323.  Therefore,  giving  time  to  the 
principal  by  a  binding  agreement  discharges  the  surety:  Wajfman  y.  ffoag, 
14  Barb.  239;  Hart  v.  Hudeon,  6  Duer,  304;  Lawman  y.  Tatee,  37  N.  Y.  604; 
Menifee  y.  Clark,  35  Ind.  306.  So  an  agreement  to  take  land  or  anything 
but  money  in  payment:  Kingtbury  v.  WtUiams,  53  Barb.  152.  But  taking 
collateral  security  from  the  principal,  without  any  binding  agreement  to  ex- 
tend the  time,  does  not  impair  the  right  to  proceed  against  the  principal,  and 
therefore  does  not  release  the  surety:  WUUame  v.  Townaend,  1  Bosw.  416. 
In  the  principal  case,  after  the  above  affirmance  of  the  decree  of  the  court  of 
chancery,  holding  the  defendant's  plea  a  good  defense  by  way  of  answer,  the 
natter  of  the  plea  having  been  established  by  proof  on  the  final  hearing,  it 
was  held,  on  a  subsequent  appeal  to  the  court  of  appeals,  that  the  effect  of 
the  agreement  set  up  in  the  plea  in  releasing  the  surety,  was  no  longer  an 
open  question:  Bangs  v.  Strong,  4  N.  Y.  315.  The  authority  of  the  principal 
case  is  relied  on  in  all  the  above-cited  dedsions. 

Bklatiov  of  Pbxncipal  and  Subett  Conzikubs  aitbr  Jupombnt  on 
the  contract^  and  the  surety  has  still  the  same  rights:  NeweU  v.  Hamer,  35 
Am.  Dec  415;  Commercial  Bank  v.  Western  Reserve  Bank,  38  Id.  739.  To 
the  same  effect  is  Trotter  v.  Strong,  63  lU.  275,  citing  the  principal  case.  See 
also  the  seoond  decision  in  the  principal  case:  Bangs  v.  Strong,  4  N.  Y.  315. 
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Paige  v.  Oagwin. 

[7  BniH  861.] 
DiGLABATIONB    OF   PKXOB    HoLDBB    OV    NbOOTIABLB    KoTB    T&AirarEBBID 

ikVTEB  Matobitt  to  *  puchaser  for  a  valnable  oonsiderationy  are  not 
admiarible  In  an  aotion  brought  on  the  note  by  such  purchaser. 

OBBBBAL  RULB  18  THAT    DSOLABATIOKS  OF  VbNDOB  OF    ChATTBL,   or  of  B 

prior  holder  of  a  note,  are  admiasible  agaioBt  a  subeequent  purohaaer  for 
▼Blue  only  where  the  deolarations  are  made  by  the  real  party  in  int«reat» 
or  by  one  through  whom  the  plaintiff  olaiins  as  a  privy  by  repreeenta- 
tion,  as  in  eaooe  of  bankruptoy,  death,  and  the  like. 

AaauMPttii'  on  a  note  made  by  the  defendant  and  others,  pay- 
able to  one  Van  Dyke  or  bearer.  There  was  certain  testimony 
at  the  ciroaity  given  by  bne  Peokham,  tending  to  show  that  the 
plaintiff  bought  the  note  after  it  had  been  sued  on.  Peokham 
also  testified  to  certain  declarations  by  the  plaintiff  to  the  effect 
that  he  had  not  bought  the  note,  bat  had  taken  it  for  accom- 
modation, and  other  dedaxations  to  the  effect  that  he  had 
bought  it,  and  paid  fiye  hundred  dollars  for  it,  to  get  eyen  with 
the  defendant  for  refusing  to  pay  a  former  note  made  by  him 
and  another  party  to  the  plaintiff.  The  defendant  offered  in 
eyidenoe  certain  declarations  made  by  Van  Dyke  while  owner  of 
the  note,  to  the  effect  that  he  knew  that  the  defendant  Paige 
was  merely  a  surely  on  the  note,  and  that  he  had  entered  into  a 
binding  agreement  with  the  principal  in  the  note,  to  give  him 
further  time  to  pay  it.  The  eyidence  was  rejected.  Ycordict  for 
the  plaintiff.  Motion  for  a  new  trial  oyezruled  by  the  supreme 
court.  Judgment  on  the  yerdict,  and  the  defendant  brought 
error. 

O.  liraoy,  for  the  plaintiff  in  error. 

8.  Stevens,  for  the  defendant  in  error. 

LoTT,  Senator.  The  confessioxis  of  Van  Dyke  were  at  the 
time  of  the  trial  claimed  to  be  admissible  on  the  ground  that  he 
was  still  the  owner  of  the  note  in  question;  but  the  circuit 
judge  refused  to  admit  them,  holding  that,  as  the  eyidence  then 
stood,  Oagwin  was  the  party  beneficially  as  well  as  legally  in- 
terested. I  think  his  decision  was  correct.  The  only  testimony 
on  the  point  was  that  of  Peckham,  which  showed  the  transfer 
to  Oagwin  to  haye  been  absolute,  and  for  a  full  and  boria  Jide 
consideration.  At  all  eyents,  the  judge  would  not  haye  been 
justified,  I  think,  in  permitting  the  introduction  of  these  con- 
fessions as  eyidence  at  that  time.  It  is  contended,  howeyer, 
that  inasmuch  as  it  appeared  that  the  transfer  of  the  note  had 
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been  made  after  it  fell  due,  the  declarations  of  Van  Dyke  were 
admissible  as  against  Paige,  the  holder.  It  is  a  well-settled 
rule,  that  the  best  evidence  is  to  be  prodaoed  of  which  the  na- 
ture of  the  case  admits.  Phillips,  in  his  treatise  on  evidence, 
says:  ''  It  is  a  general  principle  in  the  law  of  evidence,  that  if 
any  fact  is  to  be  substantiated  against  a  person,  it  ought  to  be 
proved  in  his  presence,  by  the  testimony  of  witnesses  sworn  to 
speak  the  truth;  and  the  reason  of  the  rule  is,  because  evidence 
ought  to  be  given  under  the  sanction  of  an  oath,  and  that  the 
person  who  is  to  be  a£Eeoted  by  the  evidence  may  have  an  oppor- 
tunity of  interrogating  the  witness  as  to  his  means  of  knowledge, 
and  concerning  all  the  particulars  of  the  fact.  Hearsay  evidence 
of  the  fact  is  therefore  not  admissible:"  1  Ph.  Ev.  186,  ed.  of 
1823. 

In  the  present  case,  the  genuineness  of  the  note  was  not 
called  in  question.  The  making  of  it  was  clearly  proved.  Van 
Dyke  was  therefore  a  competent  witness,  and  the  plaintiff  was 
entitled  to  have  his  declarations  on  oath:  2  Stark.  Ev.  298;  1 
Wheaton's  Selw.  816;  SkUding  v.  Warren,  15  Johns.  275; 
PaweU  V.  Waters,  17  Id.  176;  WiUiams  v.  Mailhews,  3  Cow.  252; 
1  Cowen  &  Hill's  Notes,  133;  Bristol  v.  Dann,  12  Wend.  142. 
The  testimony  offered  would  have  been  hearsay  evidence  merely. 
The  rejection  of  it  by  the  court  below  was  therefore  proper,  and 
is  sustained  by  the  following  decisions  of  our  supreme  court: 
Alexander  v.  Mahon,  11  Johns.  185;  Kent  v.  Walton,  7  Wend. 
256;  Hard  v.  West,  7  Cow.  752;  Whiiaher  v.  Brown,  8  Wend. 
490;  Bristol  v.  Dann,  12  Id.  142;  Beach  v.  Wise,  1  Hill,  612. 

I  am  awaie  that  it  is  laid  down  in  a  work  of  high  authority 
(Cowen  &  Hill's  Notes  to  Ph.  Ev.  666,  et  seq.)  that  the  cases  of 
Waring  v.  Warrefi,  1  Johns.  340,  and  Austin  v.  Sawyer,  9  Cow. 
89,  are  in  conflict  with  those  above  referred  to,  and  support  the 
admissibility  of  the  evidence  offered.  Such  a  conclusion,  how- 
ever, is  not  warranted.  The  case  of  Waring  v.  Warren  was  an 
action  of  trover  brought  for  certain  goods,  formerly  in  the  pos- 
session of  the  defendant's  wife,  which  he  claimed  by  virtue  of 
his  intermarriage  with  her;  and  her  declarations  made  previous 
to  the  marriage,  "  that  the  goods  in  question  belonged  to  the 
plaintiff,  and  were  not  her  own,"  were  admitted.  It  will  be 
seen  that  the  admissions  here  were  by  a  person  through  whom 
the  defendant  claimed  title;  not  by  purchase,  but  by  representa- 
tion. The  claim  of  the  husband  was  under  and  by  virtue  of  his 
marital  rights,  and  he  stood  in  the  same  situation  as  if  he 
claimed  in  a  representative  character.     The  person  making  the 
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admission,  and  the  defendant,  were  considered  identical  in  in- 
terest. An  admission  by  the  party  represented  is  admissible  in 
eyidence  as  against  the  representative:  See  2  Stark.  Et.  42-48, 
8d  Am.  ed. 

In  the  case  of  Austin  v.  Sawyer ^  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  case  made:  and 
the  question  as  to  the  admissibility  of  the  declarations  of  the 
vendor,  to  affect  the  rights  of  his  vendee,  does  not  even  appear 
to  have  been  raised  or  passed  upon.  The  effect  of  the  decision 
in  that  case,  so  far  as  it  relates  to  the  admissibilily  of  such  dec- 
larations, was  noticed  and  considered  by  the  court  in  Whiiaker 
V.  Broum,  above  cited,  and  it  was  there  said  that  the  reporter 
had  fallen  into  an  error  in  his  maiginal  note  to  the  case  of  Aus^ 
Hn  V.  Sawyer,  in  stating  that  it  overruled  the  previous  case  of 
Surd  V.  West,  Ohief  Justice  Savage  and  Mr.  Justice  Suther- 
land were  both  of  them  judges  at  the  time  when  these  casea 
were  decided,  and  appear  to  have  joined  in  the  decision  of  each. 
It  is  evident  therefore  that  the  decision  in  Austin  v.  Sawyer  was 
not  intended  by  the  court  who  made  it  to  overrule  the  case  of 
Surd  V.  West,  7  Oow.  752.  And  it  may  be  remarked  also,  that 
the  declarations  relied  on  in  Austin  v.  Sawyer -weie  certain  con- 
versations had  between  the  vendor  and  vendee  in  relation  to  the 
subject-matter  of  the  sale. 

This  question  has  also  come  under  the  consideration  of  the 
courts  in  England.  The  case  of  Duokham  v.  WaUis,  6  Esp.  252, 
is  a  prominent  one.  The  defense  relied  on  in  that  case  was,  that 
the  bill  sued  had  been  indorsed  to  the  plaintiff  after  it  became 
due,  and  that  the  defendant,  before  it  became  due,  had  setUed 
it  in  account  with  the  holder.  The  declarations  of  the  holder, 
made  before  the  indorsement  to  the  plaintiff,  were  offered  as  evi- 
dence to  prove  these  facts.  It  was  contended  on  the  one  side, 
that  the  holder  was  a  competent  witness,  and  that  what  he  had 
said  was  not  evidence;  and  on  the  other,  that  the  'defendant 
might  set  up  the  same  defense  against  the  plaintiff,  suing  as  in- 
dorsee, which  would  have  been  available  against  the  indorser, 
and  as  there  could  be  no  doubt  that  the  holder's  own  declara- 
tions would  be  evidence  against  himself,  it  was  equally  clear 
that  they  ought  to  be  received  as  against  the  plaintiff.  But  Lord 
Ellenborough  said,  he  thought  the  evidence  inadmissible; ''  that 
though  a  bill  had  been  indorsed  after  it  became  due,  if  a  full 
and  valuable  consideration  had  been  paid,  he  did  not  know  why 
the  holder  might  not  recover  on  the  bill,  subject,  nevertheless, 
to  the  case  put,  of  its  being  discharged  by  the  defendant;  but 
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it  would  be  ip^«iLjabent  on  him  to  prove  the  consideration  paid; 
and  of  that  the  plaintiff  should  give  evidence.  That  the  fact 
of  the  hill  having  been  paid  when  due  and  settled  in  account 
with  the  defendant,  was  easily  proved  by  calling  Evans  himself 
(the  holder),  or  by  the  evidence  of  third  persons;  but  what 
Evans  had  said  was  not  the  best  evidence,  when  he  himself  could 
be  called:  it  would  be  making  the  declarations  of  a  third  person 
evidence  to  affect  the  plaintiffs  title,  when  that  parly  was  not 
on  the  record,  and  therefore  could  not  be  received/*  See  also 
Ph.  Ev.  229,  Am.  ed.  of  1823;  2  Stark.  Ev.  42. 

There  aro  cases,  I  concede,  where  the  declarations  of  a  party 
in  interest  can  be  given  in  evidence  against  a  subsequent  holder; 
but  in  my  opinion  they  have  no  bearing  on  the  question  under 
consideiation.    Starkie  says  that  *'  an  admission  by  the  owner 
is  sometimes  evidence  against  one  who  claims  titie  under  him*' 
(2  Stark.  Ev.  48),  and  he  cites  the  case  of  Ivai  v.  Much,  1  Taunt. 
141,  in  support  of  this  position.    By  an  examination  of  that 
case  it  will  be  seen  that  it  is  not  analogous  to  the  present.    It 
was  an  action  of  trespass  brought  by  the  plaintiff  for  certain 
property  converted  to  the  use  of  the  defendants.    The  defend* 
ants  justified  under  a  heriot  custom,  and  the  only  question  be- 
tween the  parties  was,  whether  one  Alice  Watson,  the  tenant, 
was  possessed  of  the  property  at  the  time  of  her  death.    It  was 
admitted  that  it  had  formerly  been  her  property,  but  it  was  con- 
tended that  some  time  before  her  death  she  had  transferred  it, 
with  the  rest  of  the  farming  stock,  to  the  plaintiff.    For  the 
purpose  of  proving  this  transfer  a  witness  was  called  to  speak 
to  a  conversation  in  which  Mrs.  Watson  had  stated  she  had  re- 
tired from  business,  and  given  up  her  &rm  and  stock  to  her 
son-in-law,  the  plaintiff.    The  evidence  was  excluded  by  Lord 
Ellenborough  on  the  trial,  and  a  verdict  was  rendered  for  the 
defendants;   but  Lord  Mansfield  set  aside  the  verdict,  and 
granted  a  new  trial,  saying:  "  The  evidence  ought  to  have  been 
received.    The  admission  supposed  to  have  been  made  by  Mrs. 
Watson  was  against  her  own  interest."    He  added:  "  Had  this 
action  been  between  Mrs.  Watson  and  the  present  plaintiff,  her 
acknowledgment  that  the  property  belonged  to  him    might 
clearly  have  been  given  in  evidence.    It  ought  therefore  to  have 
been  received  in  the  present  instance."    The  reason  assigned 
was,  because  the  right  of  the  lord  of  the  manor  depended  on 
her  titie.     The  defendants  did  not  claim  as  purchasers,  but 
stood  in  a  mere  representative  character.    Their  rights  grew  out 
of  a  custom  which  gave  certain'^goods  and  chattels  of  the  tenant, 
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on  his  death,  to  the  lord  of  the  manor.  They  stood  in  the 
place  of  the  tenant,  and  in  no  better  situation  than  she  did  at 
the  time  of  her  death.  It  was  not  therefore  a  case  where  the 
declarations  were  sought  to  iuTalidate  the  claims  of  a  purchaser: 
and  it  may  be  remarked  also  that  the  person  making  the  declar- 
ation was  dead. 

The  case  of  Strong  v.  Wheeler,  6  Pick.  410,  is  relied  on  by  the 
plaintiff  in  error.  There  the  defense  to  the  suit  was  made  by  a 
person  not  a  party  to  the  record,  under  the  attachment  act  in 
Massachusetts,  and  the  declarations  of  the  defendant  were  ad- 
mitted in  favor  of  the  plaintiff,  for  the  reason  '*  that  the  cred* 
itor  who  comes  in  under  the  statute  makes  the  defense  for  the 
defendant  of  record,  and  he  is  allowed  to  defend  the  suit  as  the 
party  to  the  suit  himself  could  or  might,  but  he  is  not  put  upon 
any  other  or  better  ground." 

There  is  also  another  class  of  cases,  where  the  dedarations 
offered  were  a  part  of  the  transaction  itself;  as  in  Kent  v.  Lowen, 
1  Gamp.  177, 180.  The  defense  in  that  case  was  usury.  Oertain 
letters  written  by  the  payee  before  the  date  of  the  note,  in  re* 
lation  to  it,  were  admitted  as  evidence  as  a  part  of  the  res  gestoB. 
But  Chitly  says  that ''  in  a  subsequent  case,  a  very  learned  judge 
refused  to  receive  in  evidence  proof  of  what  a  prior  holder  had 
said  against  the  validity  of  a  bill  whilst  he  was  the  holder,  be- 
cause such  holder  was  living,  and  ought  to  have  been  called  as 
a  witness;"  citing  several  cases,  and  among  them,  Beauohamp  v. 
Parry,  1  Bam.  &  Adol.  89.  He  adds,  however:  "It  is  now 
settled,  that  in  general,  letters  of  an  indorser  (and  at  all  events 
those  written  after  he  has  parted  with  the  bill)  are  not  admis- 
sible in  evidence  to  impeach  the  indorser's  title,"  unless  it  be 
previously  shown  "that  the  indorsee  is  identical  in  interest  with 
the  payee,  as  by  having  taken  the  note  after  due,  or  without 
any  consideration:"  Chitiy  on  Bills,  650,  651,  8th  London  ed. 

This  last  observation  of  Mr.  Chitty  has  been  much  relied 
on  in  support  of  the  evidence  offered  in  the  case  under  consid- 
eration, and  I  propose  briefly  to  examine  it.  Without  denying 
the  rule  to  be  that  the  declarations  of  a  party  "  identical  in  inter- 
est" with  him  who  seeks  the  benefit  of  the  note,  are  admissible^ 
it  vnll  be  found  that  the  proposition  laid  down  as  an  example  or 
illustration,  viz. ,  that  the  mere  taking  of  a  note  after  due,  creates 
such  an  identity  of  interest,  is  unsupported  by  authority.  The 
case  of  Beauchamp  v.  Parry,  before  referred  to,  is  cited  in  sup- 
port of  it  The  only  point  decided  in  that  case  was,  that  the 
declarations  made  by  one  Wade,  the  former  holder  of  the  note. 
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which  had  been  admitted  on  the  trial  against  the  snbeeqnent 
\,  who  had  taken  the  note  before  matari1y»  were  not  ad* 
and  a  new  trial  was  ordered.  It  is  tme  that  Lord 
Tenterdan,  who  had  erroneously  admitted  the  eyidenoe  on  the 
trial,  after  setting  himself  right  on  the  question  he  was  reriew- 
ing,  adds:  ^'If  the  indorsement  had  been  made  to  the  plaintiff 
after  the  note  had  become  due,  the  case  would  have  been  dif- 
ferent." That  remark  was,  however,  a  mere  dictum^  uncalled 
for  hj  the  case,  and  full  as  likely  to  be  erroneous  as  the  decision 
made  by  him  on  the  trial.  He  bases  his  decision  on  the  ground 
that  Wade  was  not  identified  with  the  plaintiff  in  point  of  inter- 
est, saying,  **  he  might  have  been  called  as  a  witness,"  and  that 
"  his  declarations  were  no  more  than  mere  assertions,  not  upon 
oath."  Parke,  J.,  said:  "The  plaintiff  does  not  daim  by  the 
title  of  the  indorsee  of  the  note.  He  has  a  title  of  his  own 
as  indorsee."  And  Bagby,  J.,  observed,  "The  indorsee  of  a 
hill  or  note  can  not  be  i^ected  by  the  declarations  of  the  payee, 
unless  it  be  shown  that  he  is  identified  in  interest  with  him," 
and  then  adds:  "  as  if  he  took  it  without  consideration,  or  after 
it  was  due;"  a  remark,  as  I  have  before  stated,  entirely  gratai- 
tons,  and  in  no  way  necessary  to  the  decision  of  the  question. 
The  case  of  Focock  v.  BUKngs^  By.  &  M.  127,  has  been  cited 
to  show  the  adxmssibilily  of  the  evidence  in  question.  That 
was  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of 
exchange.  The  defense  was,  Ihat  the  drawer  of  the  bill  had 
negotiated  it  after  he  became  a  bankrupt,  and  that  neither  the 
plaintiff,  nor  several  other  indorsers,  had  given  any  considera- 
tion for  it.  The  assignees  were  the  real  defendants.  The 
dedamtions  of  an  indorser,  made  whilst  he  was  holder  of  the 
Un,  were,  after  objection,  received  by  Best,  J.,  "as  being 
made  against  his  own  interest,  by  showing  that  he  had  no  title." 
Here  it  will  be  observed  that  the  holder  had  not  given  any  con- 
sideration for  the  bill.  He  was  therefore  not  a  boriafide  holder. 
The  same  case,  as  reported  in  2  Bingham,  269,  when  it  first 
«ame  before  the  court,  has  also  been  relied  on;  in  relation  to 
which  Chief  Justice  Abbott,  in  Borough  v.  WkUe,  4  Bam.  & 
Cress.  825,  said:  "  The  point  decided  there  was,  that  in  an  ac- 
tion on  a  bill  of  exchange,  the  declarations  of  a  prior  holder 
could  not  be  received,  unless  they  were  made  when  he  had  pos» 
session  of  the  bill.  That  which  fell  from  the  lord  chief  justice 
as  to  such  declarations  being  admissions,  and  receivable  when 
adverse  to  the  interest  of  the  party  making  them,  was  extnir 
jndicial;  and  such  observations  are  always  to  be  taken  rather  as 
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illastratioxiB,  than  as  authorities  in  law,  for  we  all  know  that 
they  are  constantly  made  without  the  same  oonsidexation  and 
oare  as  those  which  belong  to  the  point  in  judgment."  It  may 
be  remarked  too  in  reference  to  Focock  v.  BiUinga,  that  it  does 
not  appear  whether  the  declarations  relied  on  were  made  before 
or  after  the  maturity  of  the  bill. 

This  question  was  also  discussed  and  considered  in  PhUlip9  t. 
CoUy  10  Ad.  Sl  El.  106.  There  the  dedaxations,  contained  in 
letters  written  by  a  prior  holder,  were  offered  to  show  that  the 
note  was  passed  to  the  plaintiff,  not  merely  without  considera- 
tion, but  fraudulently.  In  relation  to  which,  Lord  Denman 
says:  **  It  is  clear  that  the  declarations  of  third  persons  alive, 
in  the  absence  of  any  community  of  interest,  are  not  to  be  re- 
ceived to  affect  the  title  or  int^ests  of  other  persons,  merely 
because  they  are  against  the  interests  of  those  who  make  them. 
The  general  rule  of  law,  that  the  living  witness  is  to  be  exam- 
ined on  oath,  is  not  subject  to  any  exception  so  wide,  and  we 
are  of  opinion  that  the  droumstance  of  fraud  being  acknowl- 
edged introduces  no  difference  in  principle.  That  acknowledg- 
ment would  certainly  make  the  evidence,  if  receivable,  more 
weighty,  but  only  upon  the  ground  that  it  is  more  strongly 
against  the  interest  of  the  party  than  any  mere  pecuniary  con- 
sideration could  make  it.  The  ground  of  the  admission  would 
be  the  same  in  either  case,  and  the  same  objection  applies  in 
both,  the  want  of  community  of  interest."  The  case  of  Benson 
V.  Marshal,  cited  4  Dow.  &  By.  732,  is  referred  to  by  Mr.  Ghit- 
ty  in  support  of  the  admissibility  of  this  evidence.  It  may  be 
remarked  in  reference  to  that  case,  that  although  cited  by  coun- 
sel, it  was  not  relied  on  by  the  court  and  was  never  reported. 
See  Shaw  v.  Broom,  Id.  731,  note  (b). 

It  is  proper  to  refer  to  the  views  of  another  eminent  writer  on  thia 
subject.  Mr.  Greenleaf ,  in  his  treatise  on  evidence,  lays  down  the 
rule  that  an  assignee  is,  in  certain  cases,  bound  by  the  previous 
admissions  of  the  assignor,  in  disparagement  of  his  own  apparent 
title.  He  concedes  that  '*  this  is  true  only  where  there  is  an 
identity  of  interest  between  the  assignor  and  assignee,"  and  then 
adds : ' '  Such  identity  is  deemed  to  exist,  not  only  when  the  latter 
is  expressly  the  mere  agent  and  representative  of  the  former,  but 
also  where  the  assignee  has  acquired  a  title  vdth  actual  notice 
of  the  true  state  of  that  of  the  assignor,  as  qualified  by  the  ad- 
missions in  question,  or  where  he  has  purchased  a  demand  already 
stale,  or  otherwise  infected  with  circumstances  of  suspicion:"  1 
Greenl.  Ev.  222,  sec.  190.    In  support  of  this  doctrine  he  oitea 
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the  following  books  and  cstBes,yiz.:  Harrisons.  FoZZance,!  Bing. 
45;  Bayley  on  Bills,  by  Phillips  &  Sewall,  502,  503,  and  notes, 
2d  Am.  ed;  Oibblehouae  t.  Siong,  3  Bawle,  437;  Hatch  y.  Dennia, 
1  Fairf.  244;  Snelgrove  v.  HdrHn,  2  McCord,  241,  243.  He 
sabeequently  says:  *'  In  an  action  by  the  indorsee  of  a  bill  or 
note,  dishonored  before  it  was  negotiated,  the  declarations  of 
the  indorser,  made  while  the  interest  was  in  him,  are  admissible 
in  evidence  for  the  defendant:  1  Qreenl.  Ey.  222,  sec.  190,  citing 
Pocock  T.  BtOdnga,  By.  &  M.  127;  Chit,  on  Bills,  650, 8th  ed. ;  .1 
Phil.  &  Am.  on  Ev.  415, 416;  Shirley  y.  Todd,  9  Gieenl.  83.  With 
all  due  deference  to  the  opinion  of  the  respectable  author,  it  will, 
I  think,  be  found,  on  reference  to  the  cases  cited  by  him,  that 
they  do  not  sustain  his  position. 

la  the  case  of  Sarri8onY.  VdOance,  1  Bing.  45,  the  dedacationB 
were  reoeiYed  because  the  party  making  them  was  **  substantially 
interested  in  the  cause."  The  case  of  Oibblehoiise  y.  Stong,  3 
Bawle,  437,  was  an  action  of  ejectment,  and  had  no  reference  to 
the  question  of  eYidence  as  applicable  to  personal  property. 

In  Maich  y.  Dermis,  1  Fairf.  244,  the  court,  after  reviewing 
the  authorities  referred  to  by  them,  conclude  by  saying:  '*  Upon 
a  careful  examination  of  all  the  cases  bearing  upon  this  ques- 
tion, which  we  have  been  able  to  examine,  including  that  of 
WhUaker  y.  Broum,  8  Wend.  490,  we  think  the  weight  of  au- 
thority is  in  favor  of  admitting  the  declarations  of  the  payee, 
when  made  under  such  circumstances  as  they  were  in  the  case 
before  us."  There  I  concede  that  the  declarations  of  the  payee, 
made  before  the  transfer  of  a  note  indorsed  after  it  became  due, 
were  admitted  as  against  the  indorsee.  The  principal  author- 
ities referred  to  by  the  court  will  be  briefly  examined.  In  Shaw 
v.  Broom,  4  Dow.  &  By.  730,  the  only  point  decided  will  be 
found  to  be,  that  the  declarations  made  by  a  prior  holder  of  a 
note,  after  indorsement  to  a  third  party,  are  inadmissible  against 
his  indorsee.  The  case  of  Beauchamp  v.  Parry,  1  Bam.  &  Adol. 
89,  as  has  already  been  shown,  only  decided  that  the  dedans 
tions  of  a  prior  holder  were  not  admissible  as  against  an  in- 
dorsee to  whom  the  note  is  indorsed  before  maturity.  The  case 
of  Smith  v.  De  WruUz,  By.  &  M.  212,  decides  the  same  point. 
In  Oravea  v.  Key,  3  Bam.  &  Adol.  313,  the  question  under  con- 
fiidezation  did  not  arise.  It  was  there  held  that  a  maker  of  a 
note  was  entitled  to  a  credit  for  previous  payments  made  by 
him,  as  against  a  subsequent  indorsee,  to  whom  the  note  was 
tiansferred  when  overdue.  The  case  of  Pocock  v.  BiUiriga,  By. 
ft  11  127,  has  already  been  examined. 
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The  case  of  Snelgrave  v.  JUdrtin,  2  McCord,  241,  cited  by  Mr. 
Greenleaf ,  will  be  briefly  noticed.  The  principle  there  decided 
I  concede  sustains  the  doctrine  of  the  learned  author.  But  it 
was  the  decision  of  a  majority  of  the  court  only;  Colcock,  J., 
dissenting.  It  may  be  remarked,  however,  in  relation  to  the 
case,  that  no  authorities  were  cited  by  the  court  in  support  of 
the  decision.  The  judge  who  gave  the  opinion  lays  down  the 
general  proposition  that  ''declarations,  etc.,  relating  to  the 
matter  in  dispute,  made  by  a  person  while  he  was  interested,  are 
good  evidence  against  a  parly  claiming  subsequently  under  such 
a  person."  And  yet  the  same  court,  in  Lighiner  v.  Martin,  2 
Id.  214,  decided  at  the  same  term,  that  the  declarations  of  the 
payee  of  a  note,  payable  to  him  or  bearer,  and  which  had  been 
passed  to  the  plaintiff  by  deHveiy  after  it  became  due,  were  in- 
admissible. In  giving  the  opinion  the  following  language  is 
used:  ''  The  declarations  of  the  payee  in  relation  to  the  interest 
of  the  present  plaintiff  were  properly  rejected.  The  case  does 
not  come  within  the  principle  involved  in  the  case  of  Jordaine 
y.  Lashbrooke,  7  T.  B.  601.  In  that  case  the  question  was 
whether  the  indorser  of  a  note  could  be  a  witness  to  impeach 
its  validity,  and  not  whether  his  declarations  might  be  given  in 
evidence.  It  ap})ears  to  me  that  the  payee  might  have  been  a 
witness,  but  his  declarations  certainly  could  not  be  received." 

The  remaining  case  dted  by  Mr.  Ghreenleaf,  viz.,  Shirley  v. 
Ibdd,  9  Greenl.  83,  was  an  action  by  the  indorsee  against  the 
acceptor  of  a  dishonored  bill  or  draft,  in  which  the  declarations 
of  the  indorser,  made  while  the  interest  was  in  him,  were  held 
to  be  admissible  in  evidence  for  the  defendant.  The  decision  is 
based  on  the  cases  of  Ayer  v.  Ektchins^  4  Mass.  871  [3  Am.  Dec. 
282];  Peabody  v.  PeterSy  5  Pick.  3;  Sargent  v.  SaidhgaJte,  6  Id. 
812  [16  Am.  Dec.  409].  I  have  examined  these  authorities,  but 
they  do  not  sustain  the  case  of  Shirley  v.  2bdd,  in  which  they 
were  cited.  In  Ayer  v.  ButchinB  there  was  one  distinguishing 
feature.  The  indorsement  was  made  after  the  dishonor  of  the 
note;  but  yet  it  was  offered,  to  be  shown  that  it  was  made  for 
the  indorser  himself.  And  the  court  say:  *'  If  this  was  the  case, 
whether  the  note  was  indorsed  before  or  after  it  became  due,  we 
are  satisfied  that  any  evidence  may  be  admitted  against  the 
trustee,  which  might  have  been  admitted  against  the  cestui 
que  tnist,  if  he  had  sued  the  note  as  promisee."  It  is  true, 
the  court,  in  delivering  their  opinion,  observe,  that  the  indorsee 
of  a  note  after  maturity  takes  it  '*  subject  to  any  legal  de- 
fense which  might  be  made  against  a  recovery  by  the  promisee." 
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But  there  is  nothing  in  the  case  to  show  that  such  a  defense 
could  be  proved  by  the  declarations  of  the  promisee  himself^ 
without  calling  him  as  a  witness.  The  case  of  Peabody  ▼.  Peten 
supports  this  principle  only,  that  an  indorsee  with  notice,  or 
who  stands  charged  with  notice  by  reason  of  his  taking  a  dis- 
honored note,  is  liable  to  the  same  defense  which  cotdd  be  made 
against  the  original  payee,  and  upon  proof  of  payment  of  the 
note  on  which  the  action  was  founded,  judgment  was  given  for 
the  defendant.  The  case  of  Sargent  v.  Souihgate  establishes  the 
same  principle;  but  the  question  whether  that  defense  can  be 
established  by  the  declarations  of  such  original  payee  was  not 
raised.  It  may  also  be  remarked,  in  reference  to  the  last  case, 
that  the  plaintiff  in  the  suit  received  the  note  on  which  it  was 
brought  ''as  agent  and  trustee  of  the  payee,  to  collect  and  pay 
his  debts  with  the  proceeds.'' 

The  doctrine  or  rule  as  above  laid  down  lyy  Mr.  Greenleaf ,  is 
countenanced  by  Ohitty,  and  also  by  Bayley,  and  Phillips  & 
Amos,  but  not  fully  recognized.  They  all  refer,  in  support  of 
the  position,  to  the  case  of  Benson  v.  Marshal^  above  com- 
mented on,  which,  as  I  have  attempted  to  show,  ought  not  to  be 
relied  on  as  authority.  Indeed  I  may  add,  that  it  is  expressly 
said  by  Phillips  &  Amos,  p.  416,  that  the  declarations  of  a  prior 
holder  are  "  not  admissible  where  there  is  no  existing  identity 
of  interest."  Most  of  the  cases  collected  in  the  notes  to  each 
of  these  works  have  already  been  examined,  and  if  I  am  correct 
in  my  interpretation  of  them,  they  do  not  sustain  the  principle 
for  which  they  are  cited. 

I  do  not  deem  it  necessary  to  refer  particularly  to  the  other 
eases  cited  by  the  plaintiff  in  error.  It  will  be  found,  on  an  ex- 
amination of  most  of  them,  that  they  do  not  sustain  the  doctrine 
that  the  declarations  of  a  prior  holder  of  a  note,  or  vendor  of  a 
chattel,  are  admissible  in  evidence  as  against  a  subsequent 
owner,  who  acquired  titie  for  a  valuable  consideration.  It  may 
I  think  be  laid  down  as  a  general  proposition,  that  the  cases  in 
which  such  evidence  has  been  held  admissible  are  those  only 
where  the  dedatations  were  made  by  a  party  really  in  interest, 
or  by  one  through  whom  the  plaintiff  claimed  as  a  privy  by 
representation,  as  in  cases  of  bankruptcy,  death,  and  others  of 
a  similar  character.  Where  the  rule  is  applicable,  there  must, 
it  is  conceded,  be  '*  an  identity  of  interest"  between  the  assignor 
and  assignee.  That  relation  appears  ;to  me  to  be  based  on  the 
fact  that  the  rights  of  the  assignor  continue  and  are  represented 
bf  the  assignee.    Wherea  person  becomes  a  purchaser  of  a  chose 
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m  aotion  or  a  chattel,  for  a  yaluable  consideiation,  his  rights 
are  independent  of  the  assignor,  and  beyond  his  control.  Al- 
though it  may  be  necessary  to  fonnd  his  title  on  a  transfer,  yet 
the  mere  proof  of  such  transfer  is  evidence  of  his  right.  Per- 
sonal property  is  frequently  acquired  by  delivery  merely.  Pos- 
session alone  is  then  prima  facie  evidence  of  title,  and  the  rights 
of  the  possessor  do  not  necessarily  dei)end  on  the  title  of  the 
person  by  whom  the  delivery  was  made,  or  from  whom  such 
possession  was  obtained.  It  was  well  said  by  Williams,  J.,  in 
Fitch  V.  Chapman,  10  Conn.  8,  that  **  the  identity  of  interest 
spoken  of  in  the  books  referred  rather  to  those  cases  where  the 
nominal  parly  "wbb  suing  in  fact  for  the  benefit  of  a  third  per- 
son, and  this  identified  their  interest." 

It  is  insisted,  however,  that  the  indorsee  of  a  note  overdue 
takes  it  subject  to  all  the  equities  existing  between  the  original 
parties  at  the  time  of  the  indorsement;  and  that  if  the  admis- 
sions made  by  a  prior  holder  are  excluded,  then  the  other  party 
is  prejudiced.  It  is  true  that  the  note  in  such  case  is  subject  to 
the  same  defense  in  the  hands  of  the  indorsee  as  when  it  was  in 
the  hands  of  the  indorser;  but  it  by  no  means  follows  that  the 
mere  declarations  of  such  indorser  can  affect  the  rights  of  the 
indorsee.  The  means  of  proving  a  defense  may  be  affected,  but 
the  right  to  make  it  is  not  impidred.  The  defense  still  exists; 
but  it  must  be  established  by  testimony,  and  not  by  mere  dec- 
larations. The  rule  laid  down  lyy  the  supreme  court  of  this  state 
is  in  my  judgment  not  only  consistent  with  the  general  princi- 
ples of  evidence,  but  necessary  for  the  protection  of  private 
lights. 

It  was  said,  I  am  aware,  by  lir.  Justice  Bronson,  in  Beach  v. 
W%»e,  1  Hill,  612,  a  case  like  the  one  under  conmderation,  that 
if  it  were  an  original  question,  he  should  be  unable  to  see  any 
flolid  distinction  between  cases  relating  to  real  property,  where 
the  declarations  of  the  former  owner  are  constantly  admitted, 
and  those  relating  to  choses  in  action,  and  other  personal  prop- 
erty; and  he  put  his  judgment  on  the  sole  ground  that  the  point 
had  been  adjudged  against  the  defendant  in  that  case  by  those 
who  had  gone  before  him  in  the  court.  I  admit  that  there  is  no 
solid  distinction  in  principle  between  the  cases  referred  to  by 
the  learned  judge;  but  I  by  no  means  admit  that  the  rule  as  ap- 
plicable to  personal  estate  should  be  altered.  On  the  contrary, 
it  appears  to  be  an  anomaly  in  our  law,  if,  by  the  rules  of  evi- 
dence, titles  to  real  estate  can  be  made  to  depend  on  the  mere 
declaration  of  a  prior  owner,  when  every  contract  for  the  sale  of 
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land  is  required  to  be  in  writing,  and  title  can  only  be  conrejed 
by  deed.  There  wonld  in  my  judgment  be  much  more  propriely 
in  excluding  such  declarations  as  a£Eecting  real  estate,  than  in 
admitting  them  as  to  personal  property.  But  I  do  not  concede 
that  such  declarations  are  now  admissible  to  affect  the  titie  to 
lands,  although  they  may  be  admitted  to  explain  the  character 
of  a  poBseesion.  The  supreme  court,  in  Jack&m  ex  dem.  Burr 
T.  Shearman,  6  Johns.  19,  say:  **  The  acknowledgments  of  a 
parly  are  generally  a  dangerous  species  of  evidence,  and  although 
good  to  support  a  tenancy,  or  to  satisfy  doubts  in  case  of  pos- 
session, they  ought  not  to  be  received  as  evidence  of  title."  In* 
stead  of  extending  this  species  of  evidence,  I  think  it  safer  and 
more  conduciye  to  the  advancement  of  justice  that  it  should  be 
confined  to  such  cases  only  where,  by  the  settied  rules  of  law, 
it  is  declared  to  be  admissible.  The  remarks  of  Mr.  Ghreenleaf 
as  to  this  species  of  evidence  are  deserving  of  great  considera- 
tion. He  says:  "  With  respect  to  all  verbal  admissions,  it  may 
be  observed,  that  they  ought  to  be  received  vnth  great  caution. 
The  evidence,  consisting  as  it  does  in  the  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and  mistake;  the 
party  himself  either  being  misinformed  or  not  having  clearly 
expressed  his  own  meaning,  or  the  witness  having  misunder- 
stood him.  It  frequentiy  happens,  also,  that  the  witness,  by 
unintentionally  altering  a  few  of  the  expressions  really  used, 
gives  an  effect  to  the  statement  completely  at  variance  with  what 
the  parly  did  actually  say:"  1  Qieenl.  Ev.  233.  See  also  the 
observations  of  the  chancellor  on  this  subject  in  Law  v.  MsrriUa, 
€  Wend.  277, 

It  18  no  answer  to  the  views  above  presented  that  the  rule  will 
permit  a  transfer  to  mere  nominal  parties,  to  avoid  the  eflbct  of 
admissions  made  previously.  When  such  is  the  fact  there  is  no 
change  of  ownership.  The  party  by  whom  the  transfer  is  made 
is  still  the  party  in  interest,  and  his  declarations  are  clearly  ad- 
missible. If ,  however,  on  the  other  hand,  the  declarations  of  a 
prior  holder  of  personal  property  are  to  affect  the  rights  of  a 
vendee  or  purchaser,  for  a  valuable  consideration,  the  tenure  of 
it  will  be  very  precarious  and  uncertain.  I  prefer  rather  to 
abide  by  the  old  landmarks  of  the  law,  as  fixed  and  established 
by  our  supreme  court.  Their  removal  wotQd  greatiy  interfere 
with  the  enjoyment  of  property,  and  open  the  door  to  fraud  and 
litigation.  Hie  rule  is  salutary  in  its  tendency,  and  the  appli- 
cation of  the  doctrine  of  stare  decims  in  such  a  case  as  the  pres- 
ent, is  imperiously  demanded. 


^ 


80  Paigb  v.  Oaowin.  [New  York. 

In  Yiew  of  the  whole  snbjeot,  whether  considered  in  reference 
to  authorily  or  principle,  I  am  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  affirmed. 

Senators  Wbioht  and  Punux  also  deliyered  opinions  in  &var 
of  affirming  the  judgment  of  the  supreme  court,  conooning  in 
the  general  doctrine  advanced  by  Senator  Lott. 

Hopkins,  Senator,  deliyered  a  dissenting  opinion. 

On  the  question  being  put,  ''Shall  this  judgment  be  re- 
Tersed?"  the  members  of  the  court  voted  as  follows: 

For  rerersal:  Senators  Hasd,  Hopkins,  Lawbencb,  MrrcBKU., 
PoBTBB,  Yabnxt,  and  Wobks — 7. 

For  affirmance :  Senators  Bookbb,  OHAjanooiAiN,  GosNiNa,  Dno, 
Lott,  Plait,  Putnam,  Bhoadis,  Boot,  Soott,  Soovil,  Smooia,  and 
Wbioht — ^18. 

Judgment  affirmed. 


DaoLABATioira  OF  FoBMim  OwNNB  OT  Ghattkl,  oe  Cbobs  nr  AonoN,  ad- 
miwrihility  of,  agunst  party  clMming  under  him:  See  Jahnmmr,  PaUenon,  II 
Am.  Dec.  756;  8eoU  y.  Coleman,  16  Id.  71;  StockeU  ▼.  Waikku^  20  Id.  48b 
It  was  settled  in  New  York  by  the  prmcipal  case,  that  the  declaratioiis  of  • 
former  owner  of  a  chattel,  or  chose  in  action,  are  not  admissible  for  any  par- 
pose  against  a  subsequent  purchaser  or  assignee  under  him,  who  has  paid 
▼alue  therefor:  8mUh  v.  WM,  1  Barb.  233;  Bort  v.  Smiih,  6  Id.  284;  Allen  y. 
Waif,  7  Id.  689;  Jones  v.  Eaei  Society  M.  E.  Ohureh,  21  Id.  174,  176;  Schenek 
y.  Wcumer,  37  Id.  263;  Peek  y.  Orouee,  46  Id.  166;  Bimpeon  y.  McKaiif,  3  Hon, 
822;  MWmar  y.  Lueae,  Id.  497;  S.  C,  6  T.  A;  C.  678;  HontUne  y.  O'DofmeU, 
6  Hun,  473;  Edingion  v.  JBtna  lAft  In$,  Co.,  13  Id.  647;  Brown  y.  ifoiOer, 
12  N.  T.  120;  Chadwiek  y.  Fmmer,  69  Id.  407;  VonSachsY.  Kret^  72  Id.  568. 
Id  the  latter  case  it  is  said  that  Paige  y.  Cagwin  "  is  a  leading  case"  in  New 
\ork  on  this  subject.    On  the  other  hand,  in  Chrietie  v.  Bishop,  1  Barb.  Gh. 
116,  it  is  said  tliat  the  rule  of  the  principal  case  on  this  point  is  a  deparfeors 
from  well-established  legal  doctrines.    The  rule  applies  to  dedaratioDS  of  the 
payee  or  other  prior  holder  of  a  note,  when  offered  in  eyidenoe  against  one  to 
whom  it  has  been  transferred  for  yalue  after  maturity,  much  less  when  trsas- 
ferred  before  due:  8mUh  y.  Sekanek,  18  Barb.  846;  Oebom  y.  Rctlbku,  87  Id. 
482;  Eaton  v.  Alger,  57  Id.  191;  Savage  y.  Mui^,  8  Bosw.  87;  BriAam 
y.  PraU,  4  I>enio^  66;  Jermain  y.  Worth,  Id.  844;  Eigv.  KUbom,  Id.  615. 
So  to  dedarations  of  an  assignor  of  a  pdioy  of  insurance,  or  of  a  mortgage 
when  offiued  in  eyidenoe  against  an  assignee  for  yalne  to  show  usury  or  the 
like:  WesOake  y.  St.  Lawrence  MuL  Ine.  Co.,  14  Barb.  213;  Edingtan  y.  Jiutmd 
L\fe  Ine.  Co., 67  N.  Y.  193;  BaH  y.  Clnte,2Ahh.  App.  Dec  3; 8. 0.,  1  Keyes, 
38;  Booth  y.  Sweseg,  8  N.  Y.  279;  Toudeg  y.  Barry,  16  Id.  500. 

Dedaiatioas  by  a  former  owner  of  a  chattel  or  chose  in  action  made  after 
parting  with  his  interest  are  of  course  inadmissible:  ChrieUe  v.  Bishop,  I 
Barb.  Ch.  116;  Pock  y.  Crouse,  46  Barb.  166;  Smith  y.  Eaxhange  Fire  Ins. 
Co.,40  N.  Y.  Sup.Ct  (8  Jones  A;  &)  500.  And  as  dedaratioiis  of  aformer 
owner  are  jnadmiasible  against  the  title  of  a  subsequent  pnrohaser  for  yalu% 
so  ate  they  inadmissible  to  pioye  that  title:  Worratt  v.  Parmdes,  1  N.  Y. 
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flSl.  A  writteD  declaration  standi  on  the  same  footing  ae  one  made  orally. 
HflDoe  a  rooetpt  signed  by  a  mortgagee  whoee  date  is  not  shown  otherwise 
than  by  the  writing  itself,  is  held  inadmissible  against  a  snbeeqxient  assignee 
for  Talne:  #Mter  v.  Beab^  21  Id.  249.  Bnt  in  Jermam  y.  Damietm,  6  Id. 
278,  it  was  held  that  entries  in  the  books  of  a  bank  and  in  the  pass-book  of 
the  maker  of  a  note  showing  payments  thereon  were  admissible  in  endenoo 
against  one  to  whom  the  note  was  transferred  after  dne,  in  whioh  ease  Bog* 
gles,  C.  J.,  said:  "The  case  of  PtUge  v.  Oagwin,  7  Hill,  361,  went,  to  say  the 
kast,  qaite  far  enoo^  in  rejecting  the  parol  declarations  of  the  pieyioiis 
holder  against  one  who  sabeequently  aoqoired  the  note  after  dne.  Bat  ad* 
autting  that  doctrine  to  its  fullest  extent^  it  can  not  apply  to  this  case,  nor 
to  any  where  the  previons  holder,  while  he  owned  the  note,  pat  into  the 
hands  of  the  maker,  in  the  nsaal  conne  of  bnmnsw,  written  e^enoe  of  its 
payment  and  discharge.*' 

The  general  rale  ia  that  the  dedaratflons  of  one  not  a  party  to  the  soU^ 
either  personally  or  by  representation,  are  mere  hearsay,  and  inadmissible  in 
efidenoe,  and  whenerer  each  declarations  are  admitted  it  is  by  way  of  ez- 
eepticn  to  this  role:  WiOiams  y.  ifomniny,  41  How.  Pr.  458;  Cfrcmdoffo  y. 
AppleUmf  40  N.  Y.  639.  The  declarations  of  a  former  owner  of  personalty, 
therefore,  are  admissible  only  where  there  is  a  priyity  of  interest  between 
him  and  the  sabeeqnent  owner:  Jokuon  y.  Hieiit  1  Lens.  159.  Bnt  as 
against  the  representatiyes  of  the  declarant,  sach  declarations  are  admissihlsi 
Browm  y.  MaiUer,  12  N.  Y.  120;  Haehie^  y.  Vrooman,  62  Barb.  666.  Deo- 
hueationa  of  a  wife  made  while  holder  of  a  note  are,  on  this  principle,  admia* 
sible  against  her  hnsband,  where  after  her  death  he  sacceeds  to  her  right  to 
the  note:  Aiiitit  y.  ^Sbi^eiK,  67  Id.  250;  S.  C,  2  Hon,  108;  8.  C,  4  T.  A;  C.  684. 
The  extent  of  the  rale  ezdoding  declarations  of  a  former  owner  of  a  chattel 
affecting  bis  title  is  that  they  are  inadmissible  only  against  porchasers  for 
yalne:  Sekaidt  y.  Warner^  2fJ  Barb.  263.  Unless  the  sabeeqnent  owner  is  a 
parchaser  for  yalae,  he  is  deemed  to  stand  in  the  shoes  of  the  former  owner 
and  to  represent  him,  and  the  former  owner  being  deemed  a  party  in  interest^ 
his  dedarations  are  admissible;  Brisbane  y.  PraU,  4  Denio,  66.  Therefore,  the 
declarations  of  a  bankrapt  are  admissible  against  his  assignee  in  bankraptcyx 
Foa  8aeh8  y.  Knta,  72  K.  Y.  663.  Bat  in  BuUU  y.  Mantgamenf,  3  Lans.  26d» 
It  is  held,  on  the  aathority  of  Jone»  y.  Ekut  Sodety  M.  E,  CfkmvK,  21  Barb. 
161,  tiiat  the  declarations  of  the  assignor  before  an  assignment  for  the  benefit 
of  creditors,  are  inadmissible  against  the  title  of  his  assignee,  bat  Mollin,  P. 
J.,  says  that  if  the  point  were  not  nUed  by  that  case  he  wonld  dedde  it 
otherwise  in  accordance  with  what  he  onderstands  to  be  the  doctrine  of  PtUgt 
y.  CofftDin.  In  all  the  foregohig  cases  Paige  y.  Oagwin  is  recognised  as  an 
approyed  aathority. 

DnoLA&ATXOHB  QT  FoBMXB  OwKXB  OF  RxALTT,  admissibility  of  against 
one  claiming  title  nnder  him:  See  Padgett  y.  i^otorenee,  40  Am.  Dec.  232,  and 
easee  coUeeted  in  the  note  thereto.  In  New  York  the  rale  on  this  point  is 
difEsrent  from  that  which  preyails  as  to  personalty,  and  declarations  of  a 
former  owner  of  realty  while  in  possession  are  admissible  against  a  snbse* 
qnent  parchaser  from  him:  Ohadwiei  y.  Ibtmer,  69  K.  Y.  407.  So  they  are 
admissihle  against  a  mere  yolnnteer:  BurUngaane  y.  i?o&6fns,  21  Barb.  330. 
Bat  hi  Saimige  y.  Murph^y  8  Bosw.  87,  the  snggestion  of  Senator  Lott  in  the 
priacipel  case,  that  declarations  of  a  former  owner  of  realty  are  admimible 
to  explain  the  character  of  his  possession,  bat  not  to  affect  the  title,  is  qaoted 
appnyaL 

Declakationb  or  Pabtt  to  tbb  Rmobd,  thovoh  ▲  Mxbi  T&vszbs,  are 
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■drnkriMa  in  •▼idenoe,  if  they  are  against  his  interest:  Tenneiy  v.  Aomu^  41 
Am.  Dee.  194;  Datu  t.  Caioeri,  26  Id.  282. 

DaoLABATiONa  or  Ohb  Who  is  Oownawn  Wixnebb  hot  Apmiiwibm  in 
fa^or  of  fMrty  who  oan  call  him:  WkUrfcrd  y.  Bwehmiyer^  89  Am.  Deo.  640^ 
and  note. 

IvDOBSKi  or  OvxBDUB  NoTS  Taxis  SuBJior  TO  What  Ddbmub:  See 
BaaOtr  t.  lAtiU,  39  Am.  Deo.  707,  sad  oases  oolleeted  in  the  note  to  that  de- 
cision. 

Fbsaissiov  of  a  Non  Tbanbvkbbbd  after  dne  is  prima  fo/de  evidenoe  of 
titbt  SedegY.  Bngdi,  17  Barb.  586;  Jame$  t.  Okahurs,  6  N.  T.  218»  dtimt 
and  oommenting  on  the  principal 
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[7  BsUh  416.] 

Blaxk  IimoBsmEirT  or  Nora  bt  Onb  not  Patbb  ob  Holdbb.  vsodera  Idai 
liable  only  npon  dne  demand  and  notioe. 

Pabol  Bvidbkob  18  Inadmusiblb  to  Vabt  BrraoT  or  IvDoasBiixiffT  by  one 
not  the  payee  or  holder  of  the  note,  so  as  to  ohai|[e  him  as  gnarsntor  or 
maker,  by  showing  that  he  indorsed  it  before  deliveiy  to  the  psyee^  for 
the  maker's  aooommodation,  to  enable  him  to  prooore  the  mon^  on  it 
from  the  payee. 

AflHUMpaiT  in  the  common  pleas,  on  a  certain  note  deeoribed 
in  the  opinion,  charging  the  defendant  in  two  counts,  first,  aa 
maker,  and  second,  as  guarantor.  Farmer,  the  maker  of  the 
note,  testified  for  the  plaintiff,  that  the  defendant  indorsed  the 
note  for  his  (the  -witness')  accommodation,  before  delivery  to  the 
payee,  to  enable  the  witness  to  obtain  the  money  thereon  from 
the  payee.  The  witness  testified  that  there  had  never  been  any 
demand  of  payment  made  upon  him.  The  common  pleas 
directed  a  nonsuit,  which  decision  was  aflGbmed  on  error  by  the 
supreme  court,  and  the  plaintiff  brought  error  to  this  court 

J.  J,  Bmg^  for  the  plaintiff  in  error. 

(7.  W.  Sandfordf  for  the  defendant  in  error. 

Walwobth,  Chancellor.  In  April,  1840,  Peter  Farmer  made  a 
promissoiy  note  for  two  hundred  and  fifty  dollars,  payable  to 
Samuel  Hall,  the  plaintiff,  or  his  order,  on  demand,  with  inter- 
est; on  the  back  of  which  note  Newcomb,  the  defendant,  indorsed 
his  name  in  blank,  at  the  request  of  Farmer,  to  enable  him  to 
get  the  money  on  the  note.  In  November,  1841,  Hall,  without 
having  demanded  payment  of  the  note  from  the  maker,  or 
given,  notice  of  non-payment  to  the  indorser,  brought  a  suit 
against  the  indorser  alone  to  recover  the  amount  of  the  notr 
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and  interest  And  the  question  for  our  consideration  is, 
whether  a  person  who  puts  his  name  in  hlank  upon  the  back 
of  a  negotiable  note,  which  is  drawn  in  such  a  form  that  he  may 
be  charged  as  indorser  in  the  usual  mode,  if  a  demand  is  made 
and  notice  of  non-payment  given,  can  be  charged  as  a  general 
surety,  without  such  demand  and  notice,  by  parol  evidence 
merely.  In  the  case  of  Prosser  v.  Luqweer^  4  Hill,  420  [40  Am. 
Dec.  288],  which  was  decided  by  this  court  in  December  last,  I 
expressed  the  opinion  that  he  could  not.  The  reporter  misun- 
derstood my  opinion  in  that  case,  however,  if  he  supposed  I  in- 
tended to  intimate  that  I  thought  the  holder  of  the  note,  which 
was  recovered  on  there,  could  have  maintained  a  joint  action 
against  the  makers  and  the  indorser  of  the  note,  in  a  count 
charging  them  all  as  joint  and  several  makers  of  the  note.  The 
joint  action  was  sustained  against  them,  in  that  case,  upon  the 
conunon  money  counts,  under  the  statute,  as  makers  and  in- 
dorsers,  and  the  service  of  a  cojyy  of  the  note  with  the  declara- 
tion. But  as  the  indorser  had  waived  notice  of  non-payment, 
and  had  absolutely  guaranteed  the  payment  of  the  money,  for 
▼alue  received,  I  thought,  ut>on  the  authority  of  the  decisions 
there  referred  to,  his  goaranty  was  itself  a  several  promissory 
note,  payable  to  the  bearer  of  the  note  written  by  Edson  and 
Arnold  on  the  other  side  of  the  paper;  not  that  he  could  be 
considered  as  having  made  a  joint  promise  with  them. 

The  courts  have  gone  far  enough  in  repealing  the  statute  to 
prevent  frauds  and  perjuries,  by  introducing  parol  evidence  to 
charge  a  mere  sureiy  for  the  principal  debtor,  by  showing  that 
his  written  agreement  means  something  else  than  what  upon  its 
face  it  purports  to  mean.  And  I  fully  concur  in  the  opinion 
expressed  by  Mr.  Justice  Bronson  in  Seabury  v.  Eungetford^  2 
Hill,  80,  that  where  a  man  writes  his  name  in  blank  upon  the 
hack  of  a  negotiable  promissory  note,  he  only  agrees  that  he 
wiQ  pay  the  note  to  the  holder,  on  receiving  due  notice  that  the 
maker,  upon  demand  made  at  the  proper  time,  has  neglected  to 
pay  it.  Mere  proof  that  he  indorsed  the  paper  to  enable  the 
maker  to  raise  money  on  it,  does  not  change  the  nature  of  his 
l^gal  liability  as  indorser,  where  the  note  is  in  the  hands  of  a 
bona  fide  holder  for  a  good  consideration.  Such  was  the  whole 
effect  of  the  pcurol  proof  in  this  case.  And  for  the  courts  to 
allow  proof  by  parol  to  charge  a  mere  surety,  beyond  the  legal 
effect  of  his  written  blank  indorsement  on  such  paper,  would 
bring  them  in  direct  conflict  with  the  provisions  of  the  statute 
of  fmuds:  2  B.  S.  135,  sec.  2,  subd.  2. 
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Here  there  was  no  diiBonlty  in  charging  Newcomb  as  indorser 
of  the  note,  in  &Tor  of  Hall,  from  whom  it  appears  the  maker 
intended  to  get  the  two  hundred  and  fifty  dollars  to  enable  him 
to  take  np  a  former  note.  It  does  not  appear  in  this  case 
whether  the  former  note  had  been  protested,  so  as  to  charge 
Newcomb  as  indorser,  or  not;  or  who  was  the  holder  of  that 
note.  All  that  appears  is,  that  Newcomb  knew  that  Hall  would 
lend  Farmer  the  two  hundred  and  fifty  dollars  to  enable  him  to 
take  it  up;  and  that  Newcomb  indorsed  this  note  for  Farmer, 
as  a  mere  accommodation  indorser,  when  the  name  of  Hall,  to 
whose  order  the  note  was  made  payable,  was  not  indorsed  there- 
on. Where  a  note  is  made  payable  to  an  indiiridual  or  his  order, 
and  is  indorsed  by  him  in  blank,  and  in  that  situation  is  pre- 
sented to  another  person  for  his  accommodation  indorsement, 
who  indorses  it  accordingly,  the  legal  effect  of  his  indorsement 
is  to  make  him  liable  in  the  character  of  second  indorser 
merely;  and  he  can  in  no  eyent  be  made  legally  liable  to  the 
first  indorser.  And  if  the  maker,  or  the  first  indorser,  or  any 
other  person  into  whose  hands  the  note  might  subsequently 
come,  should,  without  the  consent  of  the  second  indorser,  fill 
up  the  first  indorsement  specially,  without  recourse  to  such  first 
indorser,  so  as  to  deprive  the  second  indorser  of  his  remedy 
over  in  case  he  shotQd  be  compelled  to  pay  the  note,  it  would 
be  a  gross  fraud  upon  him,  if  not  a  forgexy.  But  when  such  a 
note  is  presented  to  the  accommodation  indorser,  and  is  in- 
dorsed by  him  without  having  been  previously  indorsed  by  the 
person  to  whose  order  the  same  is  made  payable,  the  latter  may, 
at  the  time  he  puts  his  indorsement  upon  it,  indorse  it  spedalTy 
without  recourse  to  himself;  so  as  to  leave  the  second  indorser 
liable  to  any  person  into  whose  hands  it  may  subsequently  come 
for  a  good  consideration,  and  without  any  remedy  over  against 
the  first  indorser.  Or,  if  the  object  of  the  second  indorser  was 
to  enable  the  drawer,  as  in  this  case,  to  obtain  money  from  the 
payee  of  the  note,  upon  the  credit  of  such  accommodation  in- 
dorser, he  may  indorse  it  in  the  same  way  without  recourse; 
and  lyy  such  indorsement  may  either  make  it  payable  to  the  sec- 
ond indorser,  or  to  the  bearer.  And  such  original  payee  may 
then,  as  the  legal  holder  and  owner  of  the  note,  recover  thereon 
against  such  second  indorser,  upon  a  declaration  stating  such 
special  indorsement  by  him,  and  subsequent  indorsement  of  the 
note  to  him  lyy  the  second  indorser.  Obr  he  may  recover  on  the 
common  money  counts,  under  the  statute,  by  serving  a  copy  of 
the  note,  and  of  the  indorsements  so  made  thereon,  with  his 
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ddchoation.  Bnt  as  the  second  indorser,  if  he  has  not  waived 
notice  of  the  demand  of  and  non-payment  by  the  maker,  can  not 
be  made  liable  upon  his  indorsement  without  proof  of  such  de- 
mand and  notice,  the  plaintiff  at  the  trial  must  prove  the  same, 
or  he  can  not  recover 

In  the  case  of  Eerrick  t.  Oarman,  12  Johns.  169,  the  payees 
of  the  note,  who  had  received  it  on  the  credit  of  Herrick,  had 
themselves  made  a  general  indorsement  of  the  note,  instead  of  a 
restricted  one;  so  that  if  Carman  recovered  against  Herrick  who 
had  been  duly  charged  as  indorser,  the  original  payees  would 
be  liable  to  him  as  first  indorsers.  And  a  recovexy  by  Oarman 
would,  therefore,  have  rendered  them  liable,  contrary  to  their 
agreement  with  them.  And  in  liUman  v.  Wheeler,  17  Johns. 
826,  the  payee  of  the  note  attempted  to  charge  the  indorser  as 
upon  a  general  guaranty,  without  having  made  him  liable  as  in- 
dorser by  a  demand  of  the  makers  of  the  note,  and  notice  of  its 
non-payment.  Both  cases,  therefore,  were  rightiy  decided. 
The  remarks  of  the  judges  as  to  the  right  of  the  court  to  torn 
an  indorsement  into  an  absolute  guaranty,  upon  a  different  state 
of  facts,  were  uncalled  for,  and  are  therefore  not  entitled  to  the 
weight  of  judicial  decisions  in  opposition  to  the  provisions  of 
the  statute  of  frauds.  The  decision  of  the  majority  of  the  su- 
preme court  in  the  case  of  Nelson  v.  DuboiSy  18  Id.  176,  was 
clearly  wrong.  The  note  in  that  case  being  payable  to  Nelson 
or  bearer,  the  defendant  might  have  been  charged  as  the  in- 
dorser of  the  note  without  any  indorsement  by  Nelson.  For 
where  a  note  payable  to  bearer  is  indorsed  lyy  another  person 
generally,  the  person  who  thus  puts  his  name  upon  it  is  liable 
as  an  indorser,  and  may  be  charged  as  such  upon  due  notice  to 
him  of  demand  and  non-payment  of  the  note  by  the  maker:  E%U 
V.  Lewis,  Skin.  410;  Bank  of  England  v.  Newman,  1  Ld.  Baym. 
442;  Eccles  v.  BaUard,  2  McOord,  888;  Brush  v.  Beeves^  Admin^ 
isbrators,  8  Johns.  440.  It  was  improper  therefore  to  allow 
parol  evidence  to  enable  the  holder  of  the  indorsement  to  turn 
a  conditional  liability,  as  indorser,  which  the  plaintiff  had  lost 
the  benefit  of  by  his  n^lect  to  give  notice  of  demand  and  non- 
payment, into  an  absolute  contract  to  pay  the  note,  in  disregard 
of  the  provisions  of  the  statute  of  frauds.  In  declaring  specially 
upon  such  an  indorsement,  the  proper  course  is  to  set  out  the 
making  of  the  note,  the  special  indorsement  thereof  by  the 
plaintiff  to  the  defendant,  where  it  is  payable  to  order,  or  the 
delivery  to  him  where  it  is  payable  to  beiurer  or  to  the  plaintiff 
or  bearer;  and  then  to  state  the  subsequent  indorsement  of  the 
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note  by  the  defendant,  by  which  he  ordered  and  appointed  the 
contents  thereof  to  be  paid  to  the  plaintiff,  and  the  demand  of 
the  maker  of  the  note,  and  notice  of  non-payment  duly  given  to 
the  defendant  as  such  indorser.  The  erroneous  decision  of  the 
majority  of  the  judges  of  the  supreme  court  in  Nelson  y.  Dubois 
not  having  received  the  sanction  of  this  court,  and  being  in  con- 
flict with  the  statute  of  frauds,  it  is  not  too  late  to  declare  the 
law  in  conformity  to  the  statute,  as  a  majority  of  the  judges  of  the 
present  supreme  court  have  done  in  this  case.  I  conclude,  there- 
fore, that  the  decision  of  the  coznmon  pleas  in  this  case  was  right, 
and  that  the  judgment  of  the  supreme  court  sustaining  that  de- 
cision was  not  erroneous,  and  should  be  aflSrmed. 

Senators  Bablow  and  Wbight  delivered  opinions  in  favor  of 
affirming  the  judgment  of  the  supreme  court,  cononnizig  in  tlie 
view  taken  of  the  case  by  the  chancellor. 

BoGKBB,  Senator,  delivered  a  dissenting  opinion. 

Senators  Pobteb  and  Putkam  also  delivered  opinions  in  favor 
of  reversing  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  **  Shall  this  judgment  be  reversed  f^ 
the  members  of  the  court  voted  as  follows: 

For  reversal:  Senators  Backus,  Bookeb,  Johhson,  Lbstbb,  Pob- 
teb, Putnam,  Bhoadbs,  and  Yabkxt — 8. 

For  affirmance:  The  chancellor,  and  Senators  Bablow,  Babt- 
UT,  Bubnhah,  Chambsblain,  Dbmniston,  Faulkheb,  Jones,  Liaw- 
bsncb,  Mitghell,  Platt,  Soott,  Soovil,  Smith,  Skbono,  Wobks» 
and  Wbioht — ^17. 

Judgment  affirmed. 

Indobsbmxnt  bt  Onb  hot  Holdbb  OB  Pateb:  See  Camden  ▼.  MeKa^, 
88  Am.  Deo.  01;  PoweU  v.  Thomnu,  Id.  465;  SUmey  v.  BeaMen^  S9  Id.  128; 
Prosper  v.  Luqwurt  40  Id.  288,  and  other  oases  in  this  series  oolleoted 
in  the  notes  to  those  deoisions.  To  the  point  that  a  party  so  indorsing 
a  negotiable  note  payable  to  another's  order  is  liable  only  as  indorser  npoo 
dne  demand  and  notice,  and  not  as  guarantor  or  maJLer,  even  though  he  in- 
tended to  become  a  surety  for  the  maJLer,  the  principal  case  is  cited  m  EUU 
y.  ^roim,  6  Barb.  286,  287;  SpUa  v.  GUtnare,  1  N.  Y.  324;  S.  G.  in  supreme 
oourti  1  Barb.  163;  Durham  v.  Manraw,  2  N.  Y.  547;  Moore  v.  Cross,  19  Id. 
229;  Phdps y.Vischer,  50  Id.  75;  Hakn  y.  JToO,  2  Abb.  Pr.  356;  W(UeH>wy 
y.  Smclair,  7  Id.  401;  S.  C,  16  How.  Pr.  340;  CottrtU  y.  Contim,  4  Dner,  50r 
Siwage  y.  Bevier,  12  How.  Pr.  167;  BriU  y.  Lawson,  15  Hun,  124.  And  such 
indorser  is  not  liable  to  the  payee  at  all,  but  only  as  a  second  indorser,  where 
there  is  nothing  to  show  that  he  indorsed  for  the  purpose  of  giving  the  note 
credit  with  the  payee,  or  that  there  was  any  communication  between  him  and 
the  holder:  Phdps  y.  Viseher,  50  N.  Y.  75;  Lester  v.  Pome,  89  Barb.  619.  L» 
an  action  by  the  payee  of  a  note  against  an  indorser,  aa  aUegatian  that  cht 
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btkar  indoned  fiie  note  after  it  was  made,  and  transferred  it  to  the  payee  for 
▼ahie,  ia  not  wiffiniwnt  to  rebat  the  presamptioii  that  the  payee  waa  the  first 
indoner.  The  eomplaint  in  sach  a  case  mnst  show,  that  the  indorsement  waa 
80  made  to  gire  credit  to  the  note,  and  that  the  plaintiff  parted  with  Talne 
en  the  fidth  of  the  Indorsement:  Draper  y.  Chase  Mfg,  Co.,  2  Abb.  (N.  G.) 
80l  Bat  if  the  payee  indorses  "  without  reoonrse,"  he  makes  the  second  in- 
doner liable  to  the  holderwitfaoiit  any  remedy  over:  Moore  ▼.  Oroee,  23  Barb. 
587;  8.  C.  19  N.  T.  229. 

Pabol  Bvidkiob  Amomro  Indob8BMXiit:  See  Rhodes  v.  Ridey,  1  Am. 
Dec  096;  HtU  t.  Bly,  9  Id.  876,  and  note;  Miner  v.  IMriaseon,  12  Id.  694; 
Jekneon  v.  ifar^MUM,  17  Id.  464;  Barrows  v.  Lane,  26  Id.  293;  PerUns  v. 
OaOm,  29  Id.  282;  Prosser  ▼.  Luqueer,  40  Id.  288,  and  cases  cited  in  the  notes 
to  those  decisions.  In  Hamek  ▼.  Htmd,  1  Bosw,  436,  and  Bacon  t.  Bumham^ 
tl  N.  T.  618;  at  is  held,  citing  the  principal  case,  that  the  contract  of  aa 
iDdorser  can  not*  by  parol,  be  tnmed  into  a  contract  of  any  other  kind.  And 
in  Norton  ▼.  Coons,  6  Id.  41,  it  is  cited  to  the  point,  that  where  the  opera- 
tion  of  any  written  contract  is  clearly  settled  by  general  legal  principles,  it 
can  not  ordinarily  be  varied  by  paroL  So  in  Brown  v.  Ourtiss,  2  Id.  227, 
and  Brewsier  v.  SUenee,  8  Id.  214,  to  the  point,  that  a  contract  of  guaranty 
not,  by  parol,  be  tamed  into  the  contract  of  a  maker  or  indorser  of  a 
The  case  ii  dirtingaished  in  Eastedy  v.  Barber,  3  T.  &  C.  423,  where 
a  third  indorser  of  a  note,  haying  paid  it,  broaght  an  action  against  the  sec- 
ond Indorser;  parol  eyidence  was  held  admissible  to  show  that  there  were 
loar  Indorsers,  who  were  all  indorsers  for  accommodation,  and  that  at  the 
time  of  the  Indorsement  there  was  an  agreement,  that  in  case  of  their  haying 
to  pay  the  note^  each  shoald  contribate  ratably,  and  it  was  decided  that  the 
indorsers  were  co-eareties,  and  that  as  the  first  and  foarth  indorsers  were 
insdyent,  each  of  the  others  shoald,  onder  the  drcamstanoes,  be  liaUe  for 
halL 

inxxBOMiNT  OF  NoK-VBOOTiABLB  NoTB:  See  Prentiss  y.  Damidson,  13  Am. 
Dec  S2,  and  the  note  thereto.  In  QrinoM  y.  Sloeum,  10  Barb.  404,  and 
Bkkards  y.  Warring,  4  Abb.  App.  Dec  61;  a  C,  1  Keyes,  680,  it  is  held» 
tiiat  coe  indorsing  a  non-negotiable  note  as  seoarity  may  be  chai^ged  as  a  maker, 
thoagh  it  is  otherwise  as  to  negotiable  notes,  citing  the  prindpal  case  On 
the  other  hand,  itwasheld,in  WhUev.  Loio,  7  Barb.  204»  that  the  payee  of  a 
Bon-negotiable  note,  haying  Indorsed  it,  coald  not  be  charged  as  goarantor  at 
the  option  of  the  holder.  In  Biehards  y.  Warring,  39  Id.  46,  the  opinion  of 
Sfloalor  Boekee^  in  the  principal  case,  is  quoted  as  anthority  for  the  doctrine^ 
that  the  indonement  of  a  non-negotiable  note  does  not  operate  to  transfer  the 
tide 
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flaia  or  Puowx  vt  PxjEDon  vkfokk  Matubitt  of  Ddft  seoored  thereby, 
if  ananthoriaed  by  the  agreement,  renders  the  pledgee  llaUe  for  a  breaoh 
of  trnsty  thoagh  he  afterwards  parchases  other  articles  of  the  same  kind 
and  yalae  to  replace  those  sold. 

AonHnnr  ih  Gohtbaot  to  Sxll  Plbdoi  foe  Nov-FATiixirv  of 
the  debt  at  nwtority  ezoladea  any  ImpUed  anthority  to  sell  at  any  other 
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LiABiUTT  OF  Bbokxr  DisposiiTo  ow  Plbdoxd  Stook  buobb  Matubitt. 
Where  shares  of  stock  pledged  to  a  broker  as  seoarity  for  a  note,  withaa- 
thority  to  sell  the  same  on  non-payment,  are  transferred  to  his  name  on 
the  books  of  the  oorporatlon,  with  nothing  to  distingaish  them  from  other 
ahaies  owned  by  him,  and  before  matority  of  the  note  he  sella  or  pledges 
and  transfers  shares  standing  in  his  name  until  he  has  left  only  a  small 
fiaotion  of  the  number  pledged  to  him,  at  which  time  he  is  selling  sharss 
at  a  price  exceeding  the  market  price  before  and  afterwards,  the  pledgor, 
in  an  action  brooght  after  maturity  of  the  note^  may  recover  the  value 
of  the  shares  disposed  of,  reckoned  at  that  price,  less  the  amount  due  on 
the  note,  after  applying  the  proceeds  of  stock  retained  and  sold  after 
maturity,  although  the  pledgee  before  matority  acquires  suflleient  shares 
to  cover  the  number  pledged. 

Uaaos  OF  Bbokxbs,  C^ntbabt  to  QmnoAL  Law  and  Tibhs  of  CoimtAcr, 
to  sell  and  hypothecate  pledged  stock  at  pleasnre,  and  to  return  an  equal 
number  of  shares  upon  payment  of  the  amount  seonrad  by  the  pledge,  is 
inadmissible. 

BxPBns  AuTHOBiTT  TO  SxLL  Plidgsd  Ssogk  AT  BoAKD  OF  Bbokxbs,  in 
case  of  forfeiture,  does  not  anthoriae  a  sale  made  otherwise  than  openly 
at  the  board,  after  stating  the  facts. 

AsBCJiiparr  to  xecover  the  taIuo  of  certain  stook,  pledged  by 
the  plaintiffs  agent  to  the  defendants,  as  security  for  a  note, 
on  the  ground  that  the  def  endante  had  disposed  of  the  stock 
without  authority  before  maturity  of  the  note.  It  appeared 
at  the  circuit  that  one  Hallett,  as  plaintiff's  agent,  in  January, 
1839,  borrowed  a  large  sum  of  money  from  the  defendants,  who 
were  stock  brokers,  and  gave  them  a  note  therefor,  payable  in 
sixty  days,  and  deposited  with  them  as  collateral  security  two 
hundred  and  fifty  shares  of  stock  in  the  North  American  Trust 
and  Banking  Company,  with  authority,  as  stated  in  the  note, 
"  to  sell  the  same  on  the  non-performance  of  this  promise," 
etc.,  **  sale  to  be  made  at  the  board  of  brokers.  Notice  waived 
if  not  paid  at  maturity."  The  stock  when  pledged  was 
transferred  to  the  defendants  on  the  books  of  the  corporation, 
with  nothing  to  distinguish  them  from  other  shares  owned  by 
them.  It  was  proved  that  on  February  26,  1889,  the  defend- 
ants had  only  seventy-two  shares  of  stock  in  their  names  on  the 
books  of  the  corporation,  though  at  the  maturity  of  the  note  in 
Uarch  they  had  nearly  two  hundred  and  fifty  shares.  They  sold 
shares  on  February  26th  for  ninety-nine  dollars  and  fifty  cents, 
though  a  few  days  after  the  note  was  made,  and  again  when  it 
was  due,  they  were  selling  for  a  less  sum,  the  prices  in  each 
case  being  the  regular  market  rates.  A  nonsuit  was  moved  for 
upon  proof  of  these  facts;  but  the  motion  was  overruled,  and 
the  defendants  excepted.  The  defendants  oflEbred  to  prove  a 
general  usage  among  stock  brokers  in  New  York,  known  to  the 
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plaintifTs  agent  when  the  note  was  giyen^  to  sell  and  hypothe- 
cate pledged  stock  at  pleasure,  and  simply  to  retom  an  equal 
quantity  of  the  same  kind  of  stock  upon  payment  of  the  debt 
secured  by  the  pledge;  but  the  evidence  was  rejected  and  the 
defendants  excepted.  It  was  proved  by  the  defendants  that 
during  all  the  time  the  note  was  running,  they  had  in  their  own 
names  or  the  names  of  others  enough  shares  of  that  stock  to 
cover  the  amount  pledged,  but  that  most  of  it  was  in  the  names 
of  others,  having  been  pledged  by  the  defendants  as  security  for 
loans.  The  seventy-two  shares  above  referred  to  were  sold  after 
the  maturity  of  the  note,  and  the  proceeds  applied  thereon. 
The  judge  ruled  that  the  plaintiff  was  entitled  to  recover  for  all 
but  the  seventy-two  shares,  at  the  price  at  which  the  defendants 
were  selling  on  February  26th,  less  the  balance  due  on  the  note, 
to  which  the  defendants  excepted.  Verdict  for  the  plaintiff  in 
accordance  with  the  opinion  of  the  court  Motion  for  a  new 
tiial  overruled  lyy  the  Bujvreme  court,  and  the  defendants 
brought  error  to  this  court. 

A.  2>.  Logan  and  O,  Wood,  for  the  plaintifiB  in  error. 

A,  Crist  and  B.  F.  BuUer,  for  the  defendant  in  error. 

Walwobxh,  Ohancellor.  The  difference  between  fungibles,  or 
things  loaned  to  be  returned  in  kind,  and  things  which  are  loaned 
to  be  returned  in  the  same  articles  specifically,  does  not  arise  for 
consideration  in  this  case.  There  is  no  doubt  that,  upon  on 
ordinary  loan  of  one  hundred  shares  of  the  stock  of  a  particular 
corporation,  or  of  other  stock  of  the  like  nature,  where  one 
share  of  the  stock  is  just  as  good  as  another,  it  wotQd  only  be 
necessary  to  return  the  same  amount  of  stock  in  kind.  The  loan 
in  such  a  case  is  in  substance  a  sale,  to  be  rejMiid  in  kind  and 
quantity,  and  the  title  to  the  fungibles  loaned  is  immediately 
transferred  to  the  borrower;  whereas  upon  the  loan  of  specific 
articles  to  be  returned  in  specie,  the  title  remains  in  the  lender, 
and  the  borrower  is  only  entitled  to  the  temporary  use  thereof: 
8  Ersk.  Inst, tit.  1,  sec.  18. 

But  fungibles,  or  such  articles  as  are  capable  of  being  esti« 
mated  generally  by  weight,  number,  or  measure,  do  not,  when 
deposited  as  a  pledge,  become  the  property  of  the  pledgee,  as 
they  do  upon  a  loan  of  them.  For  the  pledge  is  not  for  use, 
but  merely  as  a  security.  If  the  pledgee,  therefore,  sells  the 
pledge  vrithout  authority,  it  is  a  violation  of  his  trust,  although 
he  afterwards  purchases  other  articles  of  the  same  kind  and 
fslue,  to  be  returned  to  the  pledgor;  unless  there  is  some  agree* 
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menty  either  express  or  implied,  between  the  parties,  that  he 
shall  be  permitted  to  do  so.  Such  is  the  effect  of  the  decision  of 
Chancellor  Kent  in  the  case  of  Nourse  v.  Prime,  4  Johns.  Ch. 
490  [8  Am.  Dec.  606].  For  there  the  whole  number  of  sharea 
*  of  stock  deposited  with  the  defendants  remained  standing  in 
their  names  and  under  their  control,  until  they  were  sold  under 
the  authority  and  pursuant  to  the  directions  of  the  contract.  In 
the  case  under  consideration,  there  was  no  express  agreement 
that  the  pledgees  should  be  permitted  to  sell  the  stock  before 
the  note  became  payable.  And  the  express  contntct  contained 
in  the  note  itself,  that  they  should  be  at  liberty  to  sell  the  stock 
after  a  certain  specified  time,  and  in  a  particular  manner,  pre- 
cluded the  idea  of  any  implied  authority  to  sell  before  the  note 
became  due,  or  at  any  other  place  than  at  the  board  of  brokers. 
The  judge  also  properly  rejected  the  evidence  offered  to  prove 
a  custom  of  the  brokers  in  Wall  street  in  opposition  to  the  gen* 
end  law  of  the  state;  and  which  custom  was  wholly  inconsistent 
with  the  written  contntct  between  these  parties.  In  the  case  of 
Le  Cray  v.  Easinum,  10  Mod.  499,  relative  to  the  South  Sea 
stock,  the  trustee  had  mortgaged  the  trust  funds.  But  as  the 
cestui  que  trust  had  not  been  injured  thereby,  and  the  trustee 
had  not  received  the  benefit  of  a  sale  of  the  stock  before  the  bub- 
ble burst,  the  court  very  properly  refused  to  charge  the  latter 
with  a  mere  fictitious  value  of  a  worthless  stock.  It  is  evident, 
however,  from  the  language  of  the  court  in  that  case,  that  if  the 
trustee  had  in  fact  sold  the  stock  while  it  was  worth  in  the  mar- 
ket six  hundred  per  cent.,  and  had  received  that  amount  upon 
the  sale,  he  wotdd  have  been  compelled  to  account  for  the  same 
to  the  cestui  que  tniai. 

The  authority  to  sell  the  stock  in  question  at  the  board  of 
brokers,  for  the  payment  of  the  debt,  if  such  debt  was  not  paid 
when  it  became  due,  did  not  authorize  the  pledgees,  even  if  they 
had  retained  the  stock  in  their  own  hands,  to  put  the  same  up 
secretly.  But  they  shotdd  have  put  up  the  stock  openly,  and 
offered  it  for  sale  to  the  highest  bidder,  at  the  board  of  brokers; 
stating  that  it  was  stock  which  had  been  pledged  for  the  secur- 
ity of  this  debt,  and  with  authority  to  sell  it  at  the  board  of 
brokers  if  the  debt  was  not  paid.  In  this  way  only  the  stock 
would  be  likely  to  bring  its  fair  market  value  at  the  time  it  was 
offered  for  sale.  And  in  this  way  alone  cotdd  it  be  known  that 
it  was  honestly  and  fairly  sold,  and  that  it  was  not  purchased  in 
for  the  benefit  of  the  pledgees  by  some  secret  understanding  be- 
tween them  and  the  purchasers.    It  is  a  well-known  tad  thai 
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sharee  of  stock  are  constantly  sold  at  the  board  of  brokers, 
which  shares  exist  only  in  the  iniagination  of  the  nominal  buyers 
and  sellers.  Snch  sales,  as  everybody  knows,  are  not  legally 
binding  upon  either  party.  When  a  real  sale,  therefore,  is  to 
be  made  at  the  board  of  brokers,  of  shares  of  stock  which  have 
an  actual  existence,  and  which  have  been  pledged  for  the  pay* 
ment  of  a  debt,  with  authority  to  sell  them  at  that  board,  the 
stock  should  be  specifically  described  at  the  time  of  such  sale, 
as  so  many  shares  standing  in  the  name  of  the  pledgee  and  sold 
on  account  of  the  pledgor;  so  that  if  a  full  price  is  obtained  for 
it  on  such  sale,  the  pledgor  of  the  stock  may  know  that  he  is 
entitled  to  the  benefit  of  the  sale.  For  without  such  specifica- 
tion, the  sale,  if  an  advantageous  one,  may  be  put  down  as  a 
sale  of  stocks  of  the  pledgee,  and  which  have  been  sold  on  his 
own  account.  Secret  sales,  therefore,  can  not  be  sustained  under 
such  an  agreement  or  authority. 

I  think  there  was  no  error  in  the  decisions  of  the  judge  at  the 
circuit  upon  any  of  the  questions  raised  there.  The  judgment 
of  the  supreme  court  should  therefore  be  affirmed. 

WmaBT,  Senator.  This  is  to  my  mind  a  very  plain  case. 
AUen  was  the  owner  of  two  hundred  and  fifty  shares  of  the  stock 
of  the  North  American  Trust  and  Banking  Company.  He  made 
Hallett  his  agent  to  procure  a  loan  upon  a  pledge  of  this  stock. 
Hallett  negotiated  a  loan  with  the  plaintiffs  in  error,  and  they 
advanced  to  him  twenty-one  thousand  dollars,  and  took  from  him 
a  note  or  contract  to  pay  the  money  in  sixty  days,  with  interest 
at  seven  per  cent.  In  the  note  or  contract  it  is  stated  that  Hal- 
lett has  deposited  with  them  the  stock  as  collateral  security, 
with  authority  to  sell  the  same  on  the  non-performance  of  his 
promise  to  pay  the  money  loaned.  The  case  shows  that,  during 
the  running  of  this  note,  the  plaintiffs  in  error  had  not  under 
their  control,  as  owners,  two  hundred  shares  of  this  stock;  and  * 
the  question  is,  whether  they  are  liable  to  Allen  for  a  breach  of 
trust  in  parting  with  his  stock  before  the  expiration  of  the  time 
of  payment  mentioned  in  the  note. 

Even  had  there  been  no  written  agreement  in  this  case,  and 
the  stock  had  been  pledged  for  repayment  of  the  moneys  ad- 
vanced, the  plaintiffs  could  not  have  sold  or  parted  with  it  abso- 
lutely until  the  time  for  redemption  expired,  and  then  only  by 
a  judicial  sale.  The  pledgee  of  property  has  no  authority  to 
sell  the  pledge,  until  tliere  is  a  forfeiture:  4  Kent's  Oom.  188; 
although  he  may  assign  it,  and  the  assignee  will  take  subject  to 
all  the  responsibilities  of  the  pledgee:  2  Id.  679.    But  here  is  a 
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irritton  agreement,  whioh  as  I  read  it  expreeelj  prohibits  the 
sale  of  this  stodk  before  the  time  limited  for  the  payment  of  the 
monqr*  And  I  know  of  no  role  of  law  which  will  confer  upon 
a  stock  broker  in  Wall  street  any  greater  anthorify  oyer  a  pledge, 
than  is  gi^en  by  law  to  a  pledgee  of  properly  elsewhere.  If 
ttiis  had  been  a  pledge  of  a  Talnable  diamond,  instead  of  stock, 
under  a  written  contract  not  to  sell  the  thing  pledged  until 
there  was  a  failure  to  pay  the  loan  obtained  upon  it,  I  doubt 
whether  the  plaintiflfs  in  error  would  have  interposed  a  defense 
to  a  suit  for  an  alleged  sale  before  the  expiration  of  the  time  for 
redemption. 

But  it  was  insisted  upon  the  argument  that  the  usage  of  stodk 
jobbers  in  Wall  street,  to  hypothecate  or  repledge  stock  taken 
by  them  upon  a  loan,  formed  a  part  of  the  contract  in  question, 
and  an  authority  for  the  course  pursued  by  the  plaintiflfs  in 
error.  It  is  a  sujBicient  answer  to  this  to  say  that  no  such 
authority  is  resenred  in  the  written  contract;  and  to  allow  the 
usages  of  Wall  street  to  control  the  general  law  in  relation  to 
any  matter,  might  result  in  the  establishment  of  principles  not 
always  in  accordance  with  sound  morals.  I  prefer  that  legal  prin- 
ciples should  haye  a  uniyersal  application,  and  that  contracts 
should  receiye  the  same  interpretation  in  the  thronged  and  busy 
mart  of  our  commercial  metropolis  that  they  do  elsewhere. 

I  do  not  deem  it  necessary  in  the  decision  of  this  cause  to  go 
into  an  elaborate  examination  of  the  abstruse  and  technical  rea- 
soning to  be  found  in  the  Scotch  law  books,  referred  to  upon  the 
argument,  relating  to  the  doctrine  of  fungibles.  Suffice  it  to 
say,  that  the  doctrine  has  reference  to  the  loan  of  things  which 
are  to  be  used,  as  money,  com,  wine,  etc.,  and  hence  a  disposi- 
tion of  them  by  the  pledgee  is  not  inconsistent  with  the  con- 
tract of  loan.  A  loan  of  money,  com,  or  wine,  presupposes 
•  that  the  article  loaned  will  be  used,  and  a  return  made,  not  of 
the  article  itself,  but  in  kind.  In  the  case  of  the  stock  parted 
with  by  Allen,  to  secure  the  money  adYanced  upon  it,  there  is 
nothing  resembling  a  loan.  It  is  strictly  a  pledge  of  the  stock; 
and  hence,  all  the  learning  in  relation  to  the  doctrine  of  fun- 
gibles is  inapplicable. 

I  am  entirely  satisfied  with  the  decision  of  the  supreme  courts 
and  shall  Yote  for  an  affirmance  of  the  judgment. 

Senator  Scott  deliYered  an  opinion  in  favor  of  reversing  the 
judgment  of  the  supreme  court.    And, 

On  the  question  being  put,  **  Shall  this  judgment  be  va- 
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Yoned?"  all  the  members  of  the  court,  eighteen  in  number, 
Toted  for  afBzmance,  except  Senator  Scott. 
Judgment  affirmed. 

Right  of  PAwmn  to  Sill  ob  Itaspon  of  Plkdox:  See  CfairUek  t.  Jamu, 
7  Am.  Dec.  2M;  Bx  parte  WUleoeka,  17  Id.  625;  HwU  v.  Neoers,  26  Id.  616^ 
and  note.  See,  elao,  espeoially  as  to  pledges  of  stook  as  seoority,  Nomne  t. 
iVime,  8  Id.  606;  S.  C,  11  Id.  403.  A  pawnee  having  lost  the  property 
pledged  to  him  can  not  reoover  the  debt  withoat  showing  tiiat  the  loss  was 
not  attributable  to  any  want  of  neoessary  care  on  his  part:  Croeher  v.  ifon- 
fvec,  36  Id.  660.  That  a  pledgee  can  not,  unless  aDthorized  by  the  agree- 
ment, sell  property  pledged  to  him  as  security  for  a  debt,  before  the  debt  is 
dne,  <Mr  even  then  except  after  dae  notice  to  redeem  and  of  the  time  and  place 
of  sale,  is  held,  citing  the  principal  case,  in  WiUon  v.  LUtUf  1  Sandi  357; 
McNeil  Y.  Tenth  NaL  Bank^  55  Barb.  65;  Can^pbeU  ▼.  Pmrier,  9  Bosw.  326; 
AtUmUe  etc.  Ins,  Co,  ▼.  Boiea,  6  Daer,  587;  BuUe  v.  BurneU^  6  Abb.  Pr.  (N. 
&)303;  WheelerY.  JVetcftoti^f,  16  N.  Y.  400.  And  in  case  of  a  pledge  of  stock 
to  a  broker,  transferred  to  him  on  the  books  of  the  corporation  withoat  any 
distingniahing  mark,  he  is  liable  if  at  any  time  while  the  contract  is  ronning 
he  oeases  to  have  soffident  shares  to  cover  the  pledge;  nor  will  a  mere  right 
to  recall  sofficient  shares  hypothecated  by  him,  relieve  him  from  responsibil- 
ity: Saliiu  T.  Oenin,  3  Bosw.  257.  Bat  he  is  not  required  to  take  ont  certifl- 
eates  identifying  the  particnlar  shares  pledged,  and  to  retain  them  sabject 
to  the  pledgor's  order,  but  it  is  enough  if  he  has  at  all  times  sufficient  shares 
in  his  name:  HcrUm  t.  Morgan^  6  Duer,  61.  And  if  he  is  authorized  to  sell 
at  the  board  of  brokers  he  can  not  sell  privately:  WheeUr  v.  NewbouHd^  16  N. 
Y.  400.  Nor,  in  the  case  of  other  pledged  securities  is  a  private  sale  author- 
ised, even  though  the  contract  dispenses  with  demand  and  notice:  /Strong  v. 
National  Medi,  Banking  AeaooktUonf  45  Id.  720.  A  pledgee  when  authorised 
to  sell  can  seQ  no  more  of  the  property  pledged  then  enough  to  pay  the  debt 
secured:  Lewie  v.  Orakam,  4  Abb.  Pr.  110. 

To  THX  Point  that  Stook  hat  bb  Plsdokd  though  incapable  of  actual  de- 
livery, the  principal  case  is  cited  in  /n  re  Wiley,  4  Biss.  172.  And  where 
stock  is  transferred  or  deposited  as  collateral  security  or  on  "margin,''  it  is  a 
pMge  rather  than  a  mortgage:  WHeonv.  Little,2N.Y.44»iMeNeUY.  TenUk 
Nat.  Bank,  55  Barb.  65;  Newtony.  Faiy,  10  Allen,  507.  The  title  to  the  stock 
remains  unchanged:  Taylor  v.  Ketekwn,  35  How.  Pr.  295.  And  the  identity 
cl  the  shares  is  not  changed  by  suxrendering  the  certificates  and  taking  out 
in  the  pledgee'^  name:  Kaehmn  v.  Bank  qfOomtmree,  19  N.  Y.  511. 
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YBOOMy  Adm'x,  V.  Van  Hobnb  m  al. 

(10  Pamb,  649.] 
PUnOHAL  BbTATB  of  a  DmKDXNT,  10&  THE  PUBFOSBS  OF  THX  SUOOIBBIOH, 

mmt  be  treftted  as  hftving  no  other  location  than  that  of  his  domicile  al 

the  time  of  hia  death. 
BiOBV  OF  AN  AoiinnaraATOB  depends  upon  his  grant  of  power  from  a 

proper  tribunal. 
Gbant  of  AoiiiviSTBATioN  CAN  NOT  ExTBVD,  as  a  matter  of  right,  beyond 

the  territory  of  the  state  in  which  it  is  granted. 

OiNSBALLT  AN  EXXOUTOB  OB  AOMINIBrBATOR  CAN  NOT  SUB  OUt  of  the  State 

in  which  he  was  appointed,  without  first  obtaining  aneillary  letters  in 

the  state  where  he  desires  to  bring  an  action. 
OouBTB  OF  Nbw  Yobk  havb  Considbbbd  Fobbion  Bzboutobs  and  Ad- 

lONiaraATOBS  as  anthorised  to  take  charge  of  property  and  leoeiTe  debts 

in  that  state,  whOe  there  was  no  conflicting  grant,  and  no  necessity  to 

bring  an  action. 
Patmbntb  Voluntabilt  Madb  TO  A  FoBnoN  AoMiNiffnuTOB  are  held 

effeetnal  in  the  coorts  of  New  York,  on  principles  of  national  comity. 

QbaNT  OF  AdMINISTBATION    RbIATIS   to    THB    DbATH    of  THX  iNTIflTATS, 

and  legalizes  all  intermediate  acts  of  the  administrator;  and  snch  admin- 
istrator can  not  by  suit  avoid  acts  done  or  recover  property  transferred 
by  him  after  such  death  and  before  his  appointment. 
AoooBD  AND  Satisfaction  with  a  person  acting  withoat  authority  as  admin- 
istrator or  executor  of  a  deceased  person,  become  valid  on  his  subse- 
quently receiving  letters  testamentary  or  of  administration. 

Bill  of  reyiYor,  prosecuted  by  the  complainant  as  administra- 
trix of  Peter  Vroom.  The  original  bill  was  brought  by  Peter 
Vroom,  a  resident  of  New  Jersey,  to  redeem  from  a  prior  mort- 
gage and  the  statutoiy  foreclosure  thereof.  Yan  Home  held  the 
title  under  this  foreclosure  until  he  cony^red  to  P.  Smith,  and 
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ynB  made  a  defendant^  with  Ditmas  and  wife.  The  prooeedings 
<m  the  cnngixial  biU  resolted  in  decrees  aUowing  yixM)m  to  red 
unlees  defendants  paid  three  hundred  and  twelve  doUazs^  bat 
deciding  a  mortgage  for  six  hundred  and  ninefy  dollars,  held 
by  Yroom,  to  be  void  for  nsoiy.  Yroom  appealed  from  the  lat- 
ter part  of  the  decree,  and  thereafter,  in  NoYcmber,  1881,  died. 
Yroom's  death  not  being  known  to  the  court  in  New  York,  his 
appeal  was  heard,  and  in  August,  1884,  the  chancellor  reversed 
the  part  of  the  decree  which  declared  the  six  hundred  and  ninetjr 
dollar  mortgage  invalid.  Each  party  was  decreed  to  payhisown 
costs.  Mrs.  Yroom  was  appointed  administratrix  in  New  Jersey  in 
1831.  In  1832,  Yan  Home  compromised  the  suit  with  her,  and 
in  1838  paid  her  the  sum  stipulated  in  the  compromise,  and  she 
executed  a  release  as  administratrix.  In  1836,  she  obtained  let- 
ters of  administration  in  the  state  of  New  York.  Afterwards 
she  filed  this  bill  of  reyiTor  to  sYoid  her  compromise,  and  to  ob- 
tain the  benefit  of  the  final  decree,  pronounced  by  the  chan- 
cellor. She  alleged  fraud  and  misrepresentation  on  the  part  of 
Yan  Home.  The  assistant  yice-chancellor  found  against  these 
allegations,  and  dismissed  the  bill  of  reriyor.  Complainant  ap- 
pealed. 

AsgiU  CHbbs,  for  the  appellant. 

L.  H.  Sand/ord,  for  the  respondents. 

Walwobth,  Ghancellor.  The  assistant  yice-chancellor  was  un- 
questionably right  in  supposing  that  there  was  nothing  in  this 
case  to  justify  him  in  setting  aside  the  release,  and  compromise, 
upon  the  ground  that  they  were  obtained  by  fraud  or  misrepre- 
sentation, or  by  the  concealment  of  any  material  fact  from  Mrs. 
Yroom  which  it  was  the  duty  of  the  adyerse  party  to  communi- 
cate to  her  upon  making  such  a  compromise.  On  the  contrary, 
I  think  Yan  Home's  letter  to  the  complainant,  of  the  twenfy- 
third  of  January,  1833,  contained  as  fair  and  impartial  a  state- 
ment of  the  whole  transaction,  and  of  the  then  state  of  the 
litigation  and  of  the  probable  result  thereof,  as  any  one  could 
reasonably  expect  in  such  a  case.  And  I  haye  not  been  able  to 
find  any  eyidence  that  all  the  material  facts  stated  in  that  letter 
were  not  substantially  time.  As  to  the  complainant's  costs  in 
the  proceedings  before  the  yice-chancellor,  preyious  to  the  ap* 
peal,  haying  been  paid,  Yan  Home  does  not  speak  of  it  as  a  fact 
to  which  he  has  any  personal  knowledge;  but,  as  I  understand 
the  letter,  he  refers  to  it  as  a  matter  of  which  she  has  herself 
the  means  of  knowledge.    From  the  testimony  of  Lowe,  Yan 
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Home  certainly  had»  at  that  tirne^  reason  to  suppose  that  the 
deoedent  had  paid  those  costs.  He  also  had  a  right  to  presume 
that  the  solicitor  of  Yroom^  the  original  complainant,  had  com- 
mnnicated  to  his  client  the  result  of  the  Tice-chancellor's  decis- 
ion.  And  whether  he  was  right,  ^n  point  of  law,  in  supposing 
that  the  solicitor  would  himself  be  liable  for  the  costs,  if  the 
appeal  was  carried  on  without  the  knowledge  or  consent  of  the 
dient,  was  a  question  about  which  one  party  was  probably  as 
competent  to  judge  as  the  other.  From  Mrs.  Yroom's  letter 
of  the  fourth  of  February,  it  is  probable  she  had  consulted 
with  GoYemor  Yroom,  the  relatiYe  of  her  husband,  on  the  sub- 
ject. And  if  she  chose  to  accept  the  compromise  offered,  instead 
of  following  his  adTice,  or  consulting  with  the  solicitor  who  had 
the  charge  of  the  suit  in  this  state,  it  certainly  was  not  the  fault 
of  Yan  Home. 

If  the  question  of  inadequa<7'  ^^  consideration  could  aria» 
upon  a  compromise  of  this  kind,  it  would  be  proper  to  determine 
it  by  the  probable  result  of  the  litigation  at  the  time  when  such 
compromise  was  made.  At  the  time  of  the  compromise  a  decree 
had  been  made  by  the  proper  tribunal  declaring  the  laige  mort^ 
gage  Yoid;  imder  which  decision  it  would  probably  cost  at  least 
fifty  dollars,  as  stated  in  Yan  Home's  letter,  to  execute  the  ref- 
erence as  to  rents  and  profits,  etc.,  and  to  take  the  other  neces- 
sary steps  to  perfect  the  decree,  so  as  to  entitle  the  administratrix 
to  the  amount  due  upon  the  three  hundred  and  twelYc  dollar 
mortgage.  Those  costs  the  decree  had  directed  to  be  borne  by 
the  complainant;  as  they  were  for  proceedings  which  must  nee* 
essarily  be  taken  by  her  solicitor  to  entitle  her  to  payment  if  the 
decree  was  affirmed.  And  if  she  went  on  with  the  appeal  and 
it  should  be  decided  against  her,  in  case  she  sanctioned  the  pro- 
ceedings of  her  solicitor  which  she  states  in  her  letter  to  haYe 
been  had  without  her  knowledge,  the  estate  of  her  husband 
would  be  subjected  not  only  to  the  costs  of  the  adYerse  party, 
which  were  relinquished  by  the  compromise,  but  also  to  the  costa 
<rf  her  own  solicitor  upon  the  appeal;  CYcn  if  the  party  against 
whom  a  decision  was  made  should  not  think  proper  to  cany  ii 
to  the  court  of  dernier  ressart.  For  if  the  decree  of  the  Yioe- 
chancellor  was  affirmed  upon  appeal,  it  was  almost  a  matter  of 
course  to  charge  the  api>ellant  with  the  costs.  Whether  a  dis- 
creet and  prudent  lawyer  would  haYe  adYised  such  a  compro- 
mise, upon  this  state  of  facts,  must  therefore  haYe  depended  upon 
opinion  as  to  the  probability  of  the  CYcntual  success  of  ih» 
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complainant,  upon  the  questions  xaised  hj  the  appeal,  in  this 
court,  and  in  the  court  of  dernier  ressort. 

It  zemains  to  consider  whether  the  complainant  can  succeed 
upon  the  technical  ground,  that  she  could  not  compromise  the 
daim  for  this  debt,  depending  upon  an  equify  to  reooYcr  it 
out  of  real  estate  here,  under  the  letters  of  administration 
gnmted  upon  her  husband's  estate  in  New  Jersey.  The  law  is 
well  settled,  not  only  in  this  state  but  as  I  belieye  in  nearly  erezy 
drilised  country,  that  what  may  properly  be  considered  as  the 
personal  estate  of  a  deceased  person  is  to  be  treated,  for  th« 
pnzposes  of  the  succession,  as  haying  no  other  locality  than 
that  of  the  decedent's  domicile.  And  if  he  dies  intestate,  the 
succession  is  goremed  by  the  law  which  prevails  in  the  place 
wherehewasdomidledat  the  time  of  his  death:  BrueeY.  Bruce, 
S  Bos.  &  Pnl.  229,  n.  a,  cited  in  Jfars^  t.  Suichinson;  Bempde 
T.  Joknskme.d  Yea.  198;  Story's Oonf.  L., 2d  ed.  403, sec.  481;  4 
Bozge's  Conf .  L.  156.  But  the  recoYeiy  of  the  properly,  and  the 
distribution  thereof  after  malring  provision  for  the  payment  of 
the  debts  of  the  decedent,  must,  from  the  necessily  of  the  case, 
Tezy  frequently  depend  upon  the  lex  loci  rei  9Uos;  especially 
where  suits  are  neceesaiy  to  enable  those  who  are  entitled  to  the 
soeeeesion  to  reduce  the  eflTects  to  possession.  By  the  laws  of 
some  states  and  countries,  where  the  decedent  has  made  a  will 
and  has  named  an  executor  to  administer  his  estate,  such  execu- 
tor becomes  entitied  to  the  possession  of  the  whole  of  the  per- 
sonal estate  of  the  testator  immediately  upon  his  death;  and 
actual  probate  of  the  will  is  only  necessary  to  enable  the  ex- 
ecutor to  recover  the  properly  by  soit.  Such  was  the  English 
common  law,  and  the  law  of  this  state  preyions  to  the  rerisecl 
statutes.  Where  such  a  law  exists,  the  probate  and  granting  of 
letters  testamentary  is  a  mere  legal  form;  as  soch  an  executor 
doea  not  deriTe  his  titie  from  the  letters  testamentary,  but  under 
the  will.  He  may  therefore  take  possession  of  the  properly, 
leoeiTe  payment  of  debts,  and  may  release  a  right  of  action,  be- 
fare  such  letters  are  granted:  Oo.  Lit.  292  b;  Hendo^s  Case,  9 
Co.  89  a;  Smiih  y.  MOes,  1  T.  B.  480.  But  in  cases  of  intes- 
tacy, the  right  of  the  administrator,  except  where  he  is  the  per- 
son entitled  to  the  succession,  must,  in  equiiy  as  well  as  at  law, 
depend  upon  his  grant  of  a  power  to  administer,  by  the  proper 
tribunal.  And  even  where  such  a  grant  has  been  made  by  the 
tribunal  of  the  state  or  country  where  the  decedent  was  domiciled 
at  the  time  of  his  death,  the  grant,  as  Judge  Story  very  correctlj 
observes,  can  not  extend,  as  a  matter  of  right,  beyond  the  ter* 
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ritoiy  of  the  goyemment  making  the  grant:  Stoiy'a  Conf.  L, 
421,  sec.  612.  The  right  of  such  administrator  to  recover  prop- 
erty, or  debts,  belonging  to  the  decedent,  beyond  the  territorial 
jurisdiction  of  the  government  making  the  grant,  and  which  con 
not  therefore  be  reached  through  the  medium  of  its  courts, 
must  of  course  depend  upon  the  comily  of  the  state  or  country 
where  the  properly  is  situated;  or  where  the  debtor,  or  his 
properly  upon  which  the  debt  is  a  lien,  is  found.  Hence  diffi- 
culties must  frequently  arise  in  collecting  the  debts,  and  in 
administering  the  personal  estate  of  the  decedent,  where  his 
properly  and  the  debts  due  to  him  are  in  several  diiSerent 
states,  or  countries,  whose  laws  are  dissimilar. 

As  a  general  rule,  both  in  England  and  in  this  country,  to 
enable  an  executor,  or  an  administrator  who  has  been  duly  au- 
thorized to  administer  the  decedent's  estate  by  the  proper  trib- 
unal of  the  place  where  he  was  domiciled,  to  bring  a  suit  in  re- 
lation to  the  personal  properly  in  another  state,  or  country,  he 
must  obtain  ancillary  letters  testamentary,  or  of  administration, 
where  the  suit  is  intended  to  be  brought. 

The  courts  of  this  state,  however,  appear  to  have  considered 
the  probate  of  the  will,  or  the  grant  of  letters  testamentary  or 
of  administration,  in  the  proper  tribunal  of  the  decedent's  domi- 
cile, as  sufficient  to  authorize  the  executor  or  administrator  to 
take  charge  of  the  property  here,  or  to  receive  debts  due  to  the 
decedent  in  this  state,  where  there  is  no  confficting  grant  here, 
and  when  it  can  be  done  without  suit.  In  the  case  of  DooliUle 
V.  LewiSf  7  Johns.  Ch.  49  [11  Am.  Dec.  389],  one  of  my  learned 
predecessors  expressed  a  pretty  decided  opinion  that  the  exec- 
utor, or  administrator,  of  a  creditor  dying  in  another  state,  and 
becoming  lawfully  possessed  of  a  bond,  as  a  part  of  his  assets, 
given  and  secured  upon  lands  in  this  state,  was  competent  to 
receive  payment,  and  to  give  an  acquittance  for  the  debt,  with- 
out first  resorting  to  the  probate  court  here.  So  in  a  subsequent 
case,  ShtUU  v.  Pulver^  3  Paige,  182,  this  court  thought  the  exec- 
utor, or  administrator,  of  a  decedent  who  was  domiciled  here, 
was  bound  to  use  due  diligence,  to  collect  securities,  which  had 
come  to  his  hands,  against  a  debtor  who  resided  in  another 
state.  That  decision  was  affirmed  upon  appeal  to  the  court  of 
dernier  ressart:  11  Wend.  361.  And  in  the  case  of  Dreooihic  v. 
Awdin,  4  Mason,  33,  Judge  Story,  in  speaking  of  payments  vol- 
untarily made  by  debtors  residing  in  this  country  to  an  admin- 
istrator appointed  in  England,  upon  the  estate  of  a  person  domi- 
ciled there,  says,  such  payments  voluntarily  made  to  a  foreign 
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itrator  would  now  be  held  effectual  in  our  courts^  upon 
prlndpleB  of  national  oomily.  If  a  third  person,  therefore,  had 
taken  out  administration  in  this  state,  after  the  accord  and  satis- 
faction and  the  release  of  the  equity  to  charge  this  debt  upon  the 
lands  here,  hy  the  administratrix  appointed  in  the  place  of  the 
decedent's  domicile,  I  am  inclined  to  think  that  a  court  of  equity 
ought  not  to  have  interfered  to  dedare  the  compromise  void, 
when  there  were  no  creditors  here  having  an  interest  in  the 
question;  though  I  admit  the  adoption  of  such  a  principle  is 
not  without  its  difficulties. 

I  prefer,  however,  to  put  my  decision  sustaining  the  decree 
of  the  assistant  vice-chancellor,  upon  an  entirely  different 
ground.  Here  the  New  Jersey  administratrix,  who  received  the 
three  hundred  dollars  and  executed  the  release,  is  the  same  per-  ^ 
son  who  afterwards  obtained  administration  in  this  state,  and 
now  files  this  bill  to  avoid  her  own  deliberate  act.  This  I  think 
a  court  of  equity  ought  not  to  permit  her  to  do,  even  if  that  act 
was  unauthorized;  especially  after  waiting  until  she  found  that 
the  case  had  been  decided  in  favor  of  the  estate  of  her  deceased 
husband,  upon  the  appeal.  The  grant  of  administration  has 
relation  to  the  death  of  the  intestate,  and  it  legalizes  all  inter- 
mediate acts  of  the  administrator:  Vaughan  v.  Browne,  Andr. 
833;  Gurtis  v.  Vernon,  3  T.  B.  690.  Thus  where  the  adminis- 
trator, before  he  had  taken  out  letters  of  administration  upon  the 
estate  of  the  intestate,  delivered  a  horse  to  another  for  his  ex- 
penses in  burying  the  decedent,  and  afterwards  brought  trover 
for  the  horse,  it  was  decided,  by  a  majority  of  the  judges  of  the 
court  of  king's  bench,  that  the  action  could  not  be  maintained. 
For,  say  they,  it  is  directly  against  his  own  agreement  and  con- 
tract, and  the  plaintiff  himself  is  aparticepa  criminis  if  anything 
is  done  amiss;  and  it  is  not  reasonable  that  he  should  be  al- 
lowed to  bring  his  action  against  the  defendant  for  doing  a  thing 
to  which  he  not  only  consented  but  jointly  acted  therein  with 
the  defendant:  WhUehaUY,  Squire,  Holt,  45;  S.  C,  Carth.  103. 
So  in  WiU  V.  Elmore,  2  Bailey,  595,  O'Neill,  J.,  in  delivering  the 
opinion  of  the  court  of  appeals  in  South  Carolina,  says:  ''I 
have  no  doubt  but  that  administration  granted  to  an  executor 
de  son  tort-will,  by  relation,  cure  his  tortious  acts.  But  that  can 
not  avail  the  defendant  here;  for  the  effect  of  the  rule  is  to 
legalize  the  acts,  done  as  executor  de  son  tort,  both  for  and 
against  him."  And  in  a  more  recent  case  in  the  same  court, 
where  a  xeoovezy  was  had  against  a  person  who  had  intermed- 
dled with  the  property  of  the  decedent,  as  executor  de  son  tort. 
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and  such  person  was  afterwards  appointed  administrator,  bj  the 
proper  tribunal,  it  was  held  that  the  judgment  was  a  valid  claim 
against  the  estate  in  his  hands  as  administrator;  that  the  admin- 
istrator himself  was  estopped  from  denying  the  validity  of  the 
judgment  as  a  charge  upon  the  estate;  and  that  he  represented 
all  creditors  and  distributees,  and  they  were  bound  by  his  acts, 
unless  in  case  of  fraud  or  collusion:  Walker  v.  May,  2  Hill's 
Oh.  23. 

In  the  case  now  under  consideration,  I  think  the  grant  of  ad- 
ministration to  the  complainant,  in  this  state,  had  relation  ba<ik 
to  the  time  of  the  death  of  her  husband.  And  as  the  accord  and 
satisfaction  and  release  were  obtained  in  good  faith,  she  should 
be  estopped  from  iTuriBting  that,  at  the  time  she  received  the 
three  hundred  dollars  and  executed  the  release  of  the  equify  of 
redemption  in  the  mortgaged  premises,  she  had  no  right  to  re- 
ceive the  money  and  execute  such  release.  The  decree  appealed 
from  must  therefore  be  a£Srmed  with  costs. 


Ths  nmroiFAL  oasb  n  cinED  to  the  following  pointe:  That  the  word  "an- 
oUhMry"  ii  ued  m  deMriptive  of  the  kind  of  •dmlnirtwtJon  for  which  provis- 
ion had  heen  made  by  the  New  York  statute  to  ooUeot  the  assets  of  forsign- 
9niLy<mav,  CoUy,  1  Bedf.  407;  CoUift BiUxU,  14  Abb.  Pr.  464.  That  letters 
testamentary  when  issaed  relate  back  to  the  death  of  the  testator,  and  legalise 
all  intennediate  acts  of  the  ezeoator:  BelUnger  v.  Ihrd,  21  Barb.  814;  AUen^ 
AdnUnitinUrix,  v.  EUgknUe,  9  Hon,  201;  Rau  v.  Harden,  42  Snper.  Ct  N. 
Y..446.  That  the  New  York  cases  seem  to  be  that  a  foreign  eseoator  or  ad- 
nmustrator,  appointed  by  the  proper  tribonal  of  the  deceased's  domicile,  was 
anthorised  to  take  charge  of  the  property  in  New  York,  and  receive  debts  dae 
to  the  deceased  there,  when  there  was  no  conflicting  grant  of  letters  there, 
and  where  it  conld  be  done  withont  snit:  SUme  v.  Seripiure,  4  Lans.  188; 
Par9on$  v.  Lyman,  18  How.  Pr.  201.  That  when  letters  are  granted  in  an* 
other  state,  the  administrator  can  not  maintain  an  action  in  New  York  unless 
he  first  take  ont  aacillaiy  letters  there:  Maiter  qf  Tramier,  2  Bed!  172. 
That  the  surrogate  of  New  York  has  no  jurisdiction  over  moneys  voluntarily 
paid,  to  esecntor  appointed  in  Oonnecticnt,  by  New  York  debtors,  previous 
to  the  granting  of  letters  testamentary  by  said  surrogate:  Lyman  v.  Panont, 
28  Barb.  672.  That  personalty  has  no  locality:  Panom  v.  Lyman,  20  N.  Y. 
112;  S.  G.,  18  How.  Pr.  108.  That  the  averment  of  an  assignment,  by  an  ad* 
minlstrator  duly  appointed  in  Illinois,  to  the  plaintiff  in  New  Yoik,  of  a  bond 
secured  by  mortgage  in  the  latter  state,  was  sufficient  to  indicate  that  the 
plaintiff  had,  as  owner  of  the  bond  and  mortgage^  a  chose  in  action  which  en- 
titled him  to  come  into  a  court  of  equity  and  seek  its  snforoement:  SmUk  v. 
J\fmy,  16  Hun,  653. 
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on  his  appointment,  by  relation  to  the  time  of  his  death:  Wanton  v.  Saywatrd, 
23  Am.  Dea  691;  Babooek  v.  Btxtth,  38  Id.  678;  and  payment  made  to  an  ad* 
ministrator  after  the  intestate's  death,  and  prior  to  the  Issuing  of  letters  ol 
administration  to  him,  in  made  valid  by  such  Issuanoe:  PriMi  v.  WaiMn$,  Id. 
684. 


Uay,  1844.]  Kitchen  v.  Lee.  101 

FoBXiGN  ADMunsTBATOR. — ^Letters  of  administration  granted  under  the 
authority  of  one  state,  are  of  no  validity  to  give  a  right  of  action  to  the  ad- 
ministrator in  another  state:  RUey  v.  RUeyt  3  Am.  Dec  260;  McNamarav. 
Dwyer,  32  Id.  827;  nor  to  give  a  right  to  defend  an  action  in  another  state: 
Ooodwm  V.  Janea^  3  Id.  173;  DoUitOe  v.  Lewia,  11  Id.  389,  and  note  394,  cit- 
ing the  principal  case;  nor  can  a  foreign  administrator  release  a  debtor  in 
Vermont  so  as  to  bar  an  action  brought  by  the  locally  appointed  administra- 
tor: Vamgkm  v.  BtureU,  26  Id.  906. 


KiTOHEN  V.   LeB. 

[11  pams,  nan.] 

ImMAMTB  abb  hot  PXBIOTTSD  TO  ReTAIX  THX  BBNBfflTB  OF  POBOHABIB  OT 

contfaois  which  they  repudiate. 

T^OVKB  OB  RXPLEVIN  HAT  BX  MaINTAINBD  lOR  Q0OD8  PUBOHABBD  BT  AB 

Intaht,  if  he,  on  coming  of  age,  repudiates  the  contract  of  purchase. 
If  ah  Ihfaiit  Copartkxb,  Who  Aobbxs  to  Assumb  aitd  Pat  thb  Dbbts  of 
the  firm,  in  consideration  of /b. transfer  to  him  of  its  assets,  elects  to 
rescind  the  agreement,  he  cukjaoi  rf^Uinvthe  ^^dut^  «6«^^ty  will  compel 
their  application  to  the  discfaarge^ot  tho  ^ektrt  Of  ^e  ^2in,  a^  the  iDstteK» 
of  the  copartner  with  whom  the  agreement  was  mluler;  iTuttheaofV^/ j^cili 
not  be  held  responsible  personally. 

Bill  for  an  injunction  and  a  reoeiYer,  filed  by  Kitchen  against 
Lee,  alleging  that  from  Febroaiy,  1841,  to  September  in  the 
flame  year,  they  were  in  partnership  as  merchants;  that,  in  the 
month  List  named.  Kitchen  retired  from  the  business,  turning 
over  to  Lee  goods  of  the  value  of  four  thousand  five  hundred 
dollars,  in  consideration  that  the  latter  would  discharge  the  debts 
of  the  firm  and  save  the  former  harmless  therefrom;  that,  though 
Lee  had  represented  himself  as  of  legal  age,  he  now  refused  to 
pay  the  debts  of  the  late  firm,  on  the  ground  that  he  was  not  of 
age,  and  was  not  bound  by  his  contracts;  that  Lee  had  made  a 
simulated  sale  of  the  goodis  of  the  partnership  to  his  co-defend- 
ant. Price.  Lee  pleaded  his  infancT*.  This  plea  being  oYer- 
ruled,  he  appealed. 


/.  M.  Martin,  for  the  appellant. 
A,  P.  Man,  for  the  respondent. 

Walwobth,  Chancellor.  The  plea  in  this  case  is  founded 
upon  the  supposition  that  the  complainant  is  not  entitled  to  any 
relief  whatever,  if  the  defendant  Lee,  as  an  infant,  was  not  bound 
by  his  contract  to  pay  the  debts  of  the  copartnership.  It  does 
not  follow,  however,  that  the  complainant  is  without  remedy  in 
this  court,  even  if  LtM^  is  not  legally  bound  by  his  agreement, 


•  • 
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npon  the  dissolation  of  the  copartnership.  The  contract  was 
one  which  he  might  affirm  or  repudiate,  at  his  election.  But  he 
can  not  be  permitted  to  retain  all  the  copartnership  effects,  and 
at  the  same  time  refuse  to  perform  the  condition  upon  which  the 
complainant's  interest  in  the  effects  of  the  firm  was  to  become 
his  property.  If  the  defendant  Lee,  therefore,  elects  to  rescind 
the  agreement,  made  upon  the  retiring  of  the  complainant  from 
the  business,  the  latter  has  a  right  to  insist  that  his  interest  in 
the  copartnership  effects  shall  be  applied  to  the  payment  of  the 
debts,  in  the  same  manner  as  if  the  dissolution  had  not  taken 
place;  unless  the  goods  haye  gone  into  the  hands  of  a  bona  Jide 
purchaser,  who  had  actually  paid  for  them  before  he  had  any 
notice  whatever  of  the  complainant's  rights. 

The  rule  of  law  on  this  subject  is,  timit  an  infimt  can  not  be 
pennitted  to  retain  the  propcorty  purchased  by  him  and  at  the 
same  time  repudiate  the  contract  upon  which  he  receiyed  it: 
Lynde  v.  Budd,  2  Paige,  191  [21  Am.  Dec.  84];  Deasan  v.  Bat^, 
1  Dana,  46;  p^^r^JF.:J?arcd^,4  McOord,  241.  If  the  goods 
.  i)r  f&iB  ciseTl^^  •Uelen'^c^d  :t6  the  complainant  ezdusiTely  at  the 
\  s^ioiiot  ^e'tf^ffeement,  and  the  infant  had  repudiated  his  agree- 
ment when  he  became  of  age,  trover  or  replevin  would  have 
been  the  proper  remedy  for  the  goods  if  they  remained  un- 
changed: Badger  Y.  Phinney^  15  Mass.  369  [15  Am.  Dec.  106]. 
But  this  being  copartnership  properly,  previous  to  the  agree- 
ment, the  only  remedy  of  the  complainant  was  in  this  court. 
And  this  plea  of  infancy  is  not  a  full  defense  to  the  case  made 
by  the  bill.  It  was  properly  overruled,  therefore,  vrith  costs. 
But  as  it  is  possible  that  the  defendant  Lee  has  not,  since  he 
became  of  age,  done  any  act  to  affirm  the  contract  made  vrith 
the  complainant  upon  the  dissolution  of  the  copartnership,  he 
must  be  permitted  in  his  answer  to  set  up  the  defense  of  in&ncy 
so  far  as  to  protect  him  from  any  personal  liability  arising  out 
of  the  agreement  mentioned  in  the  bill,  except  such  liability  as 
may  result  from  his  repudiation  of  the  agreement.  This,  if  it 
had  been  asked  for,  would  have  been  granted  of  course  by  the 
vice-chancellor.  Or  the  plea  would  have  been  permitted  to 
stand  for  an  answer,  if  the  defendant  had  requested  it;  although 
that  would  not  have  been  beneficial  to  him,  as  it  would  have  de- 
prived him  of  the  power  of  setting  up  any  other  matter  of  defense. 

The  order  appealed  from  must  be  affirmed  vrith  costs,  but 
vrithout  prejudice  to  the  right  of  the  defendant  to  set  up  the 
defense  of  infancy  in  his  answer,  as  above  suggested,  so  far  as 
it  can  avail  him. 


Aug.  1844.]    MiCKLEs  v.  Rochester  Crrr  Bane.  103 

BociaBiON  OF  AN  ExEOUTED  CoNTBACT  BT  AN  Infant.— If  an  infant  has 
oceeated  a  contract  cm  his  part,  by  the  payment  of  money  or  delivery  of 
property,  he  can  not  afterwards  diaaffirm  it  and  recoyer  back  the  money,  or 
claim  a  retain  of  the  property,  without  restoring  to  the  other  party  the  oon- 
oderation  received  from  him:  Bartholomew  v.  Flumemoref  17  Barb.  490;  ^^mi 
▼.  Patoen^  M  Id.  564;  a  C,  35  How.  Pr.  282;  Oraif  ▼.  Learington,  2  Bosw. 
263;  Walah  t.  Powers,  43  N.  Y.  26;  Henry  v.  Soot,  33  Id.  653,  all  citing  the 
principal  caae.  See  also^  to  the  same  effect,  Farr  v.  Smmer,  36  Am.  Deo* 
327;  7q/)  ▼.  FUie,  39  Id.  228. 


MtoktiEH  v.  Roohesteb  Girr  Bastk  bt  al. 

[11  Paiob,  118.] 

Cbmmcmby  has  no  JinEOBDicrnoN  to  Dbtibminb  ths  VALmirr  ov  an  Eiw 
noN  of  trasteea  of  a  corporation,  the  legislature  having  provided  a 
■ommazy  remedy  by  application  to  the  snpreme  court. 

JuDGMBNTS  AND  EuBOUTTONS  AGAINST  CoBPOBATiONB,  and  the  Sale  of  Cor- 
porate property  thereunder,  can  not  be  avoided  on  the  ground  that  such 
oofporatiQns  had,  before  such  judgments  were  rendered,  become  ipao/aeto 
dissolved  by  non-user  of  the  corporate  franchises  and  suspension  (rf  the 
corporate  business  for  more  than  one  year.  Creditors  may  proceed  by 
action  against  corporations  unless  their  dinolution  has  been  Judicially 
dedsred. 

Qbbditobs  of  a  Gobpobation  may,  under  the  statutes  of  New  York,  file 
a  bill  to  obtain  a  judicial  declaration  that  the  corporation  has  surrendered 
its  feanchiBee,  and  may  thereby  prevent  other  creditors  from  obtaining 
preferences  by  judgment  and  execution  against  the  corporaticm. 

OOBVOBATiON  Itbblf  IS  A  NBGOueBABT  Pabtt  to  a  bill  filed  to  declare  a 
focfeitnre  of  its  franchises  and  to  dinolve  it  and  distribute  its  eflfects,  or 
to  divest  it  of  any  of  its  property  or  rights. 

OmpoBATioN  IS  NOT  A  Nbgissabt  Pabtt  to  a  bill  to  enforce  the  personal 
Halrility  of  its  stockholders,  when  its  sasets  have  been  exhausted. 

8lO0KHOU>XB  OF  OOBTOBATION  HAT    PUBOHABB  FOB  HIS  OWN  BbNBFIT  the 

corporate  property  at  a  sherifTs  sale  thereof,  and  in  the  absence  of  fraod 
can  not  be  called  to  account  to  the  other  stockholders,  although  the  pur- 
chase was  at  a  low  price.  Their  rights  could  be  protected  by  their  at-. 
fa*"<iwg  and  bidding  at  the  sale. 
Stdokhouokbs  abb  neithbb  Pabtnebs  nob  Tenants  in  oohxon,  whether 
before  or  after  the  dissolution  of  the  corporation. 

BzLi.  by  Mickles,  a  stockholder  of  the  Oenesee  Cotton  Mills, 
a  coiporation,  against  the  newly  elected  trustees  of  such  corpo- 
ration, and  also  against  the  Rochester  Cify  Bank,  to  restmin 
them  and  the  bank  from  selling  any  property  of  the  Cotton 
Hills,  to  declare  the  dissolution  of  the  latter  corporation  for 
non-user  of  its  franchises,  and  to  set  aside  certain  execution 
flales,  on  the  ground  that  the  cotton-mills  corporation  had  been 
dissolTed  by  non-user  and  suspension  of  business  for  more  than 
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a  year  prior  to  the  reooreiy  of  the  judgments  on  which  the  ex- 
ecutions had  issued.  The  mills  had,  in  fact,  permanently  sus- 
pended business  in  March,  1841.  One  of  the  judgment  was 
entered  in  October,  1841 ;  another  in  December,  1841 ,  and  a  third 
in  October,  1842.  No  execution  on  any  of  the  judgments  issued 
until  after  October,  1842.  The  property  had  been  bid  in  by  the 
bank.  Some  of  it,  being  afterwards  insured  in  the  name  of  the 
bank,  was  burned.  The  bank  received  the  proceeds  of  the  in- 
surance. On  demurrer,  the  bill  was  dismissed.  The  otiber  fscts 
sufficiently  appear  in  the  opinion. 

Z).  Cody  and  E.  Oriffin^  for  the  appellant. 

E,  P.  Smiih,  for  the  respondent. 

Walwobth,  Chancellor.  The  question  as  to  the  yaliditj  of 
the  election  of  Oould,  Ward,  and  Smith,  as  trustees,  if  the  cor- 
poration is  not  actually  dissolved,  does  not  appear  to  be  a  proper 
subject  of  equitable  cognizance.  The  legislature  has  provided 
a  summary  remedy,  by  an  application  to  the  supreme  court,  to 
set  aside  the  election  of  these  directors  if  it  is  illegal:  1  B.  S« 
603,  sec.  5.  That  court,  therefore,  is  the  proper  tribunal  to  set 
aside  the  election  if  it  has  not  been  made  in  conformify  to  law. 
And  there  is  no  allegation  in  the  bill  that  these  new  trustees  axe 
insolvent  or  irresponsible,  so  as  to  make  it  necessaiy  for  this 
court  to  interfere  by  injunction  to  restrain  them  from  wasting 
the  properly  of  the  corporation  pending  the  application  to  the 
supreme  court. 

The  complainant's  bill  shows  a  case  in  which  this  manufactur- 
ing corporation  is  brought  clearly  within  the  provisions  of  the 
thirty-eighth  section  of  the  article  of  the  revised  statutes  rela- 
tive to  proceedings  against  corporations  in  equity,  which  declares 
that  by  certain  acts  of  non-user  incorporated  companies  shall  be 
deemed  to  have  surrendered  their  rights,  privileges,  and  fran- 
chises, and  shall  be  adjudged  to  be  dissolved:  2  B.  S.  468«  Sev- 
eral questions  are  presented  for  consideration  upon  this  state  of 
facts.  The  complainant  insists  that  by  the  non-user  and  suspen- 
sion of  the  ordinary  business  of  the  corporation  for  one  whole 
year  the  corporation  became  ipso  facto  dissolved;  and  that  the 
judgments  recovered  after  that  time,  and  the  sale  of  the  prop- 
erty upon  executions  subsequently  issued,  were  unauthorized 
and  void,  and  gave  no  title  to  the  purchasers  of  the  property 
under  those  executions.  The  counsel  for  the  respondents,  on 
the  other  hand,  insists  that  the  corporation  continues  to  exist 
until  the  surrender  of  its  franchises  has  been  duly  declared  by 
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A  coiirt  of  law,  upon  a  proceeding  bj  quo  warranto;  and  that 
this  court  has  no  jurisdiction  to  declare  the  dissolution  of  the 
eozporation  upon  a  bill  filed  by  a  stocldiolder. 

As  to  the  first  question,  I  have  no  doubt  that  the  judgments 
and  ezecutionSy  and  the  sale  of  the  corporate  properly  under 
them,  before  any  proceedings  had  been  instituted,  either  at  law 
or  in  equiiy,  to  obtain  a  judgment  or  decree  declaring  a  sur* 
render  of  the  corporate  franchises  and  a  dissolution  of  the  cor- 
poration, was  valid.  And  by  the  sale  the  purchasers  acquired 
the  l^gal  title  to  the  corporate  property  which  was  conveyed  to 
fhem  by  the  sheriff.  The  object  of  the  statute  was  not  to  put 
an  immediate  end  to  the  corporation  for  all  purposes,  at  the 
termination  of  the  year  from  which  the  insolveni^  or  non-user 
commenced,  so  as  to  deprive  its  creditors  of  all  tiie  rights  and 
remedies  by  suit  against  the  corporation  itself;  but  to  enable 
the  creditors,  and  all  others  who  were  interested  in  having  the 
surrender  of  the  corporate  privileges  and  a  dissolution  of  the 
corporation  judicially  declared,  to  take  the  proper  proceedings 
for  that  purpose. 

Until  a  judgment  upon  a  quo  tJoarrarUo,  or  a  decree  of  this 
court,  therefore,  has  declared  a  surrender  of  the  corporate  fran- 
chises and  the  dissolution  of  the  corporation,  any  creditor  is  at 
liberty  to  proceed  by  suit,  against  the  corporation  and  its  prop- 
erty, to  obtain  satis&ction  of  his  debt,  in  the  same  manner  as  if 
the  alleged  surrender  by  insolvency  or  non-user  had  not  occurred. 
And  if  any  of  the  creditors  wish  to  prevent  other  creditors  from 
obtaining  a  preference,  they  must  file  their  bill  for  the  purpose 
of  obtaining  a  judicial  declaration  of  the  fact  that  the  corpora- 
tion has  surrendered  its  corporate  rights  and  franchises,  accord- 
ing to  the  provisions  of  this  thirty-eighth  section,  and  for  a  decree 
declaring  the  corporation  dissolved,  and  directing  the  appropria- 
tion of  its  properly  and  effects  to  the  payment  of  its  creditors. 
Then,  by  an  application  under  the  fifty-sixth  section  of  the  same 
article,  they  may,  if  a  proper  case  is  shown,  be  entitled  to  an 
injunction  restraining  proceedings  at  law  of  the  other  creditors 
to  obtain  a  lien  and  preference  in  payment  out  of  the  corporate 
properly;  and  allowing  such  creditors  to  come  in  and  make 
themselves  parties  to  the  suit  in  chanceiy. 

The  thirty-eighth  section  of  the  article  before  referred  to  has 
no  immediate  connection  with  the  four  sections  which  immedi- 
ately follow  it,  and  which  appear  to  be  confined  to  moneyed 
corporations;  nor  with  the  two  sections  which  precede  it,  which 
provide  for  the  case  where  an  execution  at  law  against  the  cor- 
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poxate  property  has  been  retomed  unsatisfied.  It  is  doabtful^ 
therefore,  whether  a  sommaiy  application  "by  petition  and  notice 
to  the  proper  officers  of  the  corporation,  can  be  made  in  the 
case  of  an  incorporated  company  which  is*  not  a  moneyed  cor- 
poration, and  where  no  execution  at  law  has  been  retomed  un- 
satisfied. The  object  of  introducing  this  thirty-eighth  section 
into  the  article  relatiye  to  proceedings  against  corporations  in 
equiiy,  when  the  same  provision  in  terms  was  contained  in  the 
last  cdause  of  the  fourth  section  of  the  title  containing  special 
provisions  relative  to  certain  corporations,  1  B.  S.  603,  could 
have  been  for  no  other  purpose,  however,  than  to  give  to  this 
court  the  power  to  decree  and  declare  the  surrender  of  the  cor- 
porate rights  and  franchises,  and  to  decree  the  dissolution  of 
corporations  which  were  not  moneyed  corporations,  in  cases 
coming  within  the  provisions  of  this  thirty-eighth  section.  When 
any  corporation,  therefore,  other  than  those  mentioned  in  the- 
last  section  of  that  article,  has  remained  insolvent  for  a  year,  or 
has  neglected  or  refused  for  that  length  of  time  to  pay  its  ordi- 
nary and  undisputed  evidences  of  debt,  or  has  for  one  whole 
year  suBi)ended  the  ordinary  and  lawful  business  for  which  the 
corporation  was  created,  I  think  any  creditor  or  stockholder, 
who  has  an  interest  in  closing  up  its  afiGsurs,  and  having  its 
e£E(Bcts  applied  to  the  payment  of  its  debts  or  distributed  among 
its  stockholders,  may  file  a  bill  in  this  court  against  the  corpora- 
tion, to  have  its  dissolution  judicially  declared,  and  its  concerns 
wound  up  under  the  direction  of  the  court.  Whether  a  receiver 
appointed  upon  such  a  bill,  in  a  case  not  provided  for  by  the 
forty-fifth  section,  will  have  the  statutory  powers  given  to  re- 
ceivers of  moneyed  corporations,  or  only  such  powers  as  thia 
court  can  confer  upon  its  receivers  appointed  in  ordinary  suits 
between  party  and  party,  is  a  question  not  necessaiy  to  be  dis- 
cussed here. 

The  objection  raised  by  the  demurrers,  that  the  corporation 
itself  is  a  necessaiy  party  to  a  bill,  filed  under  this  thirty-eighth 
section,  to  declare  the  surrender  of  its^  corporate  rights  and 
privileges,  and  obtain  a  decree  of  dissolution,  and  to  cUstribute 
its  corporate  property  and  effects  among  its  stockholders,  ap- 
pears to  be  well  taken.  Where  the  corporate  property  of  a 
manufacturing  corporation  is  all  exhausted,  and  the  bill  is  filed 
against  the  stockholders  by  a  creditor  of  the  company,  for  the 
mere  purpose  of  enforcing  the  personal  liability  of  the  stock- 
holders for  the  debts  of  the  company,  it  may  not  be  necessaiy  to 
make  the  corporation  itself  a  party,  although  its  dissolution  has 
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not  been  judicially  declared.  But  where  the  object  of  the  bill 
is  to  divest  the  corporation  itself  of  any  of  its  property,  or  of 
any  of  its  corporate  rights  or  privileges,  upon  the  ground  that 
it  has  forfeited  its  charter  or  surrendered  its  franchises,  the  other 
defendants  in  the  suit  have  a  right  to  insist  that  the  corporation 
itself  shall  be  made  a  party;  to  the  end  that  the  decree  may  be 
binding  upon  such  corporation,  and  that  the  other  defendants 
may  not  be  subjected  to  future  litigation  with  the  corporation 
itself  in  relation  to  the  same  matters.  In  the  present  case,  one 
object  of  the  bill  is  to  compel  the  bank  to  account  for  the 
money  received  for  the  insurance,  which  had  been  effected  upon 
the  real  estate  before  the  property  was  actually  sold  upon  the 
execution.  And  a  decree  that  the  bank  was  not  liable  therefor, 
or  that  the  bank  should  account  for  it  to  the  complainant  and 
other  stockholders,  would  not  prevent  the  manufacturing  cor- 
poration from  afterwards  filing  a  bill  for  the  same  matter.  For 
that  decree  would  not  be  binding  upon  the  corporation,  nor  be 
any  evidence  of  the  fact,  as  against  the  corporation,  that  it  had 
surrendered  its  corporate  rights  and  privileges. 

It  would  be  a  matter  of  course  to  permit  the  complainant 
to  amend,  by  making  the  corporation  a  party,  if  there  was  8uffi« 
dent  equity  in  the  bill  in  other  respects.  But  the  principal  ob- 
ject of  the  bill  appears  to  be  to  set  aside  the  sales  of  the  prop- 
erty of  the  corporation,  upon  the  ground  that  the  sales  were 
invalid.  In  this,  the  complainant  must  necessarily  fail,  upon 
the  allegations  in  the  bill,  even  if  the  corporation  is  made  a 
party.  For  the  sales  were  valid,  and  gave  a  good  title  to  the 
purchaser.  And  one  stockholder  of  a  corporation  has  a  perfect 
right  to  become  a  purchaser,  for  his  own  benefit,  at  a  sheriff's 
sale  of  the  corporate  property  upon  an  execution  against  the 
corporation;  nor  is  he  accountable  to  any  other  stockholder  for 
such  property,  if  there  is  no  fraud  in  the  sale,  even  where  the 
property  is  bought  in  by  him  much  below  its  value.  The  rem- 
edy of  the  other  stockholders  is  to  attend  the  sale,  upon  the 
executions,  and  bid  up  the  prox>erty  to  its  cash  value,  and  thus 
prevent  the  same  from  being  sacrificed.  The  stockholders  of  a 
corporation  are  neither  tenants  in  common  of  the  corporate  prop- 
erty, nor  copartners,  either  before  or  after  the  dissolution  of  the 
corporation.  Before  the  dissolution  the  whole  title  is  in  the 
corporation  itself,  as  the  legal  owner;  and  upon  its  dissolution, 
if  no  other  provision  is  made,  the  whole  title  vests  in  the  direct* 
ors  or  trustees  then  in  office,  under  the  general  provision  con- 
tained in  the  revised  statutes  on  that  subject:  1  B.  S.  601,  sec.  9. 
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This  of  course  disposes  of  the  whole  question  as  to  the  insur- 
ance money  received  for  the  moTable  machinery,  as  the  property 
belonged  to  the  bank  at  the  time  the  insurance  was  effected. 
The  insurance  upon  the  buildings  and  fixed  machinery  waa 
effected  three  days  before  the  sale  of  that  part  of  the  prox>eriy. 
And  as  it  was  effected  in  the  joint  names  of  the  bank  and  of 
the  manufacturing  corporation,  the  three  hundred  and  fifly  dol- 
lars, receiyed  for  the  damage  to  the  fixed  machinery,  equitably 
belongs  to  the  party  who  sustained  the  loss.  If  the  fire  had 
occurred  before  the  sale,  the  amount  of  the  proceeds  of  the  sale 
would  have  been  proportionably  diminished.  The  manufactur- 
ing corporation  would  in  that  case  have  sustained  the  loss  and 
would  equitably  have  been  entitled  to  the  money.  But  I  infer 
from  the  bill  that  the  fire  occurred  after  the  sale.  The  loss, 
therefore,  falls  upon  the  purchaser  at  the  sale,  as  the  property 
was  not  redeemed  within  the  time  allowed  by  law  for  that  pur- 
pose. If  the  corporation  had  elected  to  redeem  within  the  year, 
it  would  have  been  entitled  to  this  three  hundred  and  fif  iy  dol- 
lars, as  a  part  of  the  prox>eriy  redeemed;  that  being  the  substi- 
tute for  so  much  of  the  property  bid  off  at  the  sale  as  was  sub- 
sequently destroyed  by  the  fire.  It  is  not  stated  in  the  bill  that 
there  is  any  property,  or  any  effects  of  the  corporation,  other 
than  the  prox>6rty  sold  on  the  executions,  which  could  gire  the 
complainant  any  interest  in  a  formal  decree  declaring  a  dissolu- 
tion of  the  corporation  and  directing  its  surplus  effects  to  be 
distributed  among  its  stockholders.  It  would,  therefore,  be 
a  useless  expense  to  the  complainant  to  amend  his  bill  and  make 
the  corporation  a  party.  I  presume  then  that  no  such  amend- 
ment was  asked  for  before  the  Tice-chancellor.  The  diflmissal  of 
the  bill,  as  to  the  Rochester  City  Bank,  was  the  necessary  result 
of  the  allowance  of  its  demurrer. 

The  bill  being  defective  both  in  form  and  substance,  the  in- 
jimction  should  not  have  been  granted  as  to  any  of  the  defend- 
ants. It  was,  therefore,  prox>erly  dissolved  upon  the  matter  of 
the  bill  alone,  and  without  reference  to  anything  contained  in 
the  answer  of  the  other  defendants. 

The  decretal  order  appealed  from  must  be  afSrmed,  with  costs. 

Thx  ntnroiFAL  gasb  is  cited  to  the  following  points:  That  a  oonrt  of  equity 
oan  not  interfere  to  restrain  persons  claiming  to  be  the  rightful  trustees  of  s 
oorporation  from  acting  as  such,  upon  the  ground  that  they  hare  not  been  dul> 
elected:  HarU  t.  Harvey,  32  Barb.  64;  S.  C,  10  Abb.  Pr.'SdO;  S.  C,  10  How. 
Pr.  255;  North  BaptUt  Church  v.  Parker,  36  Barb.  176;  People  v.  A.SS.R, 
R,  CkktbTS,  Y.  172;  thatundertheprovisionsof  sec  38,2 R.  S.  463,  a  oreditor 
Dr  a  stockholder  may  proceed  to  have  the  dissolution  of  an  insolvent  oompany 
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judicially  declared,  and  to  wind  up  its  affairs:  Medbury  v.  Bocheater  Frtear  8Umt 
Cb.,  19  Hnn,  600;  MatAers  v.  Edeetie  Life  Ins.  Co,,  6Daly,  457;  thatto  effed 
the  diaaolntaon  of  a  oorporation,  there  most  be  the  judgment  of  a  oonrt  of  com- 
petent joriadiction  declaring  it  diaaolved:  Kineaid  v.  ZhrineUe,  59  N.  T.  552| 
TVoy  etc  R.  R,  Co,  v,  Kerr,  17  Barb.  601;  that  daring  the  life  of  the  corpo- 
ration the  body  corporate  was  the  legal  owner  of  its  property,  and  upon  the 
expiration  of  the  charter  the  l^gal  title  vested  in  the  tnutees  in  offioe,  at  the 
time,  in  tmat,  for  the  creditors  and  stockholders:  Central  CUy  8(W,  Bamk  t. 
Waiker,  66  K.  T.  428;  that  the  appointment  of  a  reoeiTcr  nnder  the  revised 
statntea  did  not  work  a  dissolution  of  the  corporation,  and  any  creditor 
might  atill  sne  it  in  its  corporate  capacity:  Kineaid  v.  DymdUf  37  Super.  Gi. 
N.  T.  331;  that  in  an  action  by  a  stockholder  against  the  directon  c^  a  oor- 
poratian,  for  an  accounting  and  protection  and  division  of  property,  the  oor* 
poration  itself  is  a  proper  party:  Warren  v.  Fahe,  49  How.  Vr,  483. 

I>iaBoi;DTiON  OF  A  CovpoBATioa, — ^A  diBMdution  of  a  oorporatioii  can  only 
be:  1.  By  act  of  legislation.  2.  Bj  death  of  all  its  members.  3.  By  for* 
feiture  of  franchises.  4.  By  surrender  of  its  charter:  Boston  Cfkus  ^fy»  v. 
Langdtm^  35  Am.  Dec  292;  Penobscot  Boom  Corp,  v.  Lamson^  33  Id.  666; 
forfeitore  of  charter  for  abuse  or  n^leot  of  corporate  franchise,  must  \m 
judicially  declared,  before  the  corporation  can  be  treated  as  eztinot:  LeMgk 
Bridge  Co,  v.  Lehigh  C.  S  N.  Co.,  26  Id.  Ill,  and  cases  collected  in  note  115; 
Trustees  of  Vernon  Society  v.  J7«2Z«,  16  Id.  429;  8iaU  v.  Bank  qf  Charleston, 
39  Id.  136.  But  that  there  may  be  a  diasolution  of  a  coiporation  by  its  total 
insolvency  and  suspension  of  business,  so  as  to  render  the  stockholders  indi* 
▼idually  liable,  under  the  New  York  statute,  for  its  debts,  see  Briggs  v.  Pm« 
mman,  18  Id.  454»  and  note  461;  and  iSZee  v.  Blown,  10  Id.  273;  an  eqni^ 
court  ii  not  the  proper  tribunal  for  declaring  corporate  fraaohiaea  forfeited  or 
lost,  or  questioning  the  rights  of  the  oorporation:  Society  Jor  K  U,  M,  v.  If.- 
Q.  S  B.  Co.,  21  Id.  41;  Attorney  General  v.  Stevens,  22  Id.  626. 


Matter  of  Ryder. 

[11  Paios,  18S.] 

Whxbs  ak  Eratx  is  Devised  to  A.  for  Lm,  with  remainder  to  her 
surviving  ehfldren  and  to  the  issue  of  such  of  her  children  as  may  havu 
died  before  her,  leaving  Issue,  none  of  the  children  haa  any  estate  in  the 
prupeiiy  during  her  life.  The  court  of  chancery  can  not,  at  the  request 
of  one  of  the  children,  and  during  the  contlnuanoe  of  the  life  eatats^ 
apply  any  part  of  the  capital  of  the  estate  to  his  support 

InAHT  TwxHTT  YxABS  OF  Aoi,  in  perfect  health,  can  not  compel  his  par- 
ents to  furnish  him  the  means  of  obtaining  a  professional  education. 

KioLBOT  OF  Pabsmt  to  provide  for  infant  child  of  tender  years  ia  an  in« 
dIotaUe  ndsdemeanor. 

Pfeonoir  by  Byder,  by  his  next  friend,  agBinet  his  mother  and 
her  trustee.  Byder  was  twenty  years  of  age.  His  petition 
slated  that  his  giandmother  demised  in  trust  for  his  mother  oer« 
tain  property y  for  life,  with  remainder  to  her  sorviving  ohildren, 
ind  to  the  issue  of  saoh  of  her  children  as  should  die  before  her. 
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leaving  iasoe.  The  petitioner  claimed  a  right  of  support  out  of 
the  properly  Urns  deTised  to  his  mother,  and  further,  that  it 
was  the  duly  of  his  mother  to  educate  him  decently,  in  a  manner 
suitable  to  her  condition  and  estate.  The  petition  was  denied. 
Byder  appealed. 

J,  M.  Martin,  for  the  appellant. 

J,  DUoeman^  tot  the  respondents. 

Walwobkh,  Chancellor.    It  is  imnecessaiy  to  look  into  the 
affidayits  in  this  case,  or  to  inquire  whether  the  mother  of  the 
apx>ellant  had  good  and  sufficient  reasons  for  withholding  a 
support  from  the  petitioner  to  enable  him  to  complete  his  pro- 
fessional education;  for,  this  court  has  clearly  no  jurisdiction  to 
make  any  order  in  the  case,  upon  this  petition.    There  is  no  pre- 
tense of  claim  on  the  part  of  the  petitioner  to  a  support  out  of 
the  income  of  this  estate,  under  the  will  of  his  granddaughter. 
There  is  an  absolute  gift  from  the  testatrix,  to  her  daughter,  of 
the  whole  income  of  the  estate  for  life,  for  her  own  separate  use; 
and  the  children  have  no  more  legal  or  equitable  claim  to  such 
income  than  any  strangers  to  her  blood  would  have  had  under  a 
similar  deyise,  of  a  remainder  in  property  after  the  termination 
of  a  preyious  life  estate  therein.    Nor  can  the  court,  in  this 
case,  even  with  the  consent  of  their  mother,  appropriate  any 
part  of  the  capital  of  the  fund  to  the  support  or  maintenance  of 
her  children,  as  they  have  not  an  interest  in  any  part  of  the 
estate.    The  children  have  only  a  contingent  interest,  even  in 
the  capital  of  the  estate;  and  the  extent  even  of  that  contingent 
interest  can  not  be  ascertained  while  the  mother  is  alive,  and  is 
callable  of  bearing  children.    For,  the  after-bom  children  are 
equally  entitied  with  those  who  were  in  esse  at  the  death  of  the 
testatrix.    And  such  of  the  children  as  may  happen  to  die  in 
the  life-time  of  their  mother  will  have  no  right  to  the  estate, 
even  if  they  should  leave  issue.    For  the  estate,  in  that  event,  is 
given  to  the  issue  and  not  to  them.    It  is  impossible  to  say, 
therefore,  that  either  of  the  six  children,  now  in  existence,  will 
ever  be  entitied  to  any  part  of  the  capital  of  this  estate.    The 
case  is  different  where  a  remainder  in  a  fund  is  given  to  a  class 
of  infants  absolutely,  with  a  right  of  survivorship  as  between 
themselves  merely.    There,  as  the  chances  of  survivorship  are 
equal,  the  court,  with  the  assent  of  the  owner  of  the  particular 
estate  in  the  fund,  may  devote  the  capital  of  the  fund  to  the 
support  of  all  the  in&nts  equally,  as  it  will  produce  no  injustice 
to  either:  See  Ex  parte  Kibble,  11  Tes.  604;  EmU  v.  Barlow,  14 
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Id.  202;  Turner  t.  Ikimer,  4  Sim.  430;  and  JEx  parte  Davison,  6 
Paige,  136.  The  trustee  in  the  present  case,  must  keep  the  capi- 
tal of  the  fnnd  nndiminished,  until,  by  the  death  of  Mrs.  Rich- 
ards, it  can  be  ascertained  who  is  entitled  to  share  in  such  fund. 

A.  parent  who  has  the  means,  is  undoubtedly  bound  to  sup- 
port his  or  her  minor  child,  that  is,  to  afford  the  child  a  haxe 
support.  The  law,  however,  gives  to  the  parent  a  corresponding 
right  to  the  services  of  the  child  while  such  support  is  afforded; 
for  the  parent  is  not  bound  to  support  his  children  in  idleness; 
even  if  his  property  is  sufficient  to  enable  him  to  do  so.  The 
remedy,  to  compel  a  parent  to  furnish  necessaries  for  his  infant 
children,  is  not  by  a  petition  to  this  court.  The  performance  of 
that  duty  must  be  enforced  by  a  proceeding  under  the  statute, 
by  an  application  to  the  general  sessions,  for  an  order  upon  the 
parent  for  the  support  of  his  child.  Or  a  stranger  may  furnish 
necessaries  for  the  child,  and  recover  of  the  parent  compensa- 
tion therefor,  where  there  is  a  clear  and  palpable  omission  of 
duty,  oil  the  part  of  the  parent,  in  supplying  a  minor  child  with 
necessaries:  Van  VaUcenJbwrgh  v.  Watson,  13  Johns.  480  [7  Am. 
Dec.  395].  And  it  seems  that  the  neglect  of  a  parent  to  provide 
for  his  infont  child  of  tender  years,  and  who  is  incapable  of  pro- 
viding for  himself,  is  an  indictable  misdemeanor:  See  Bex  v. 
Friend,  Buss.  &  B.  20.  In  the  case  under  consideration,  how- 
ever, where  the  son  is  twenty  years  of  age,  and  in  perfect  health, 
so  as  to  be  able  to  support  himself  by  his  own  industiy,  I  doubt 
whether  any  court  is  authorized  to  compel  his  mother  to  furnish 
the  means  of  obtaining  a  professional  education,  whatever  may 
be  the  amount  of  her  property.  At  least  for  the  court  of  chan- 
cery, over  which  I  have  the  honor  to  preside,  I  must  disclaim 
the  existence  of  such  a  power  to  control  parental  discretion. 

The  vice-chancellor  was  therefore  right  in  refusing  the 
prayer  of  the  petitioner.  And  as  the  want  of  jurisdiction  ap- 
peared on  the  face  of  the  petition  itself,  and  not  upon  disputed 
facts  which  might  have  formed  a  prima  facie  case  for  relief, 
the  next  friend  of  the  petitioner  is  answerable  for  the  conse- 
quences of  not  informing  himself  correctly  as  to  the  law  of  the 
case,  before  he  allowed  his  name  to  be  used  in  such  a  petition. 
The  vice-chancellor  was  therefore  right  in  charging  him  with 
the  costs  of  the  respondents  in  resisting  the  application.  And 
for  these  reasons  the  order  appealed  from  must  be  affirmed, 
with  costs  to  be  paid  by  the  appellant. 

LiABnjTr  OF  Pabisnt  ior  Maintkkancs  of  Child. — A  straagermay  fii3> 
•iih  mwnwiriw  for  the  ofaUd  and  recover  of  the  peientt  compenMfction  there* 
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for,  when  there  is  a  clear  and  palpable  omiaaion  of  duty,  on  the  part  of  the 
parent,  in  supplying  a  minor  with  neoeaaariea:  Baymimd  ▼.  Loyl,  10  Barb. 
485;  Chraif  r,  Dvriond^  SO  Id.  106,  both  dting  the  principal  oaae.  Where  « 
father  abandooa  hit  in&nt  child  and  f oroea  him  to  leave  his  house,  he  is  liable 
for  a  suitable  maintenance;  bat  where  he  voluntarily  leaves  his  father's  house, 
aathority  from  the  father  to  purchase  necessaries  is  not  implied:  Owen  v. 
WkUey  90  Am.  Dec.  572.  Where  aa  infant  child  escapes  from  his  father 
through  fear  of  personal  violence  and  abuse,  the  &ther  is  liable  for  nnnnaMi 
ries  famished  him  by  a  stranger:  SUmUm  y.  IFtfson's  JBHe'rf,  3  Id.  266. 

Thb  pbinoipal  oasb  is  cited  to  the  point,  that  where  an  estate  or  iniid 
is  given  to  an  infant,  with  a  valid  limitation  oyer  upon  the  death  of  such  in- 
fant, the  court  has  no  power  to  break  in  on  the  corpus  of  the  gift  for  the  mp- 
port,  maintenance,  or  advancement  of  the  inlsnt^  in  MaUer  pf  TWner,  10 
larb.  667,  and  Jkm  t.  OMseM,  7  Bob.  Super.  Ct  K.  T.  187. 


MOELBY   V.   QXEER. 

[UP4MB,M0.) 

yn  vov  A  Pabtt  to  a  Suit  can  not  be  compelled  to  delifw  to  tiio 

books  and  papers  in  his  possession. 
OouxT  HAS  vo  Jdbisdiotion  TO  CoMPXL  A  WimsB  not  a  party  to  the  nil 

to  surrender  possession  of  any  book  or  paper. 

Apvkal  from  an  order  directing  S.  D.  Wilmott^  who  was  not 
a  party  to  the  suit,  to  bring  certain  aooount  books  into  the  mas- 
ter's office,  and  that  the  master  might  deliTer  them  to  the  ve- 
eeiTer  if  he  thought  proper. 

if.  T.  BeyifiiMs,  for  the  appellant. 

JtUiua  RhoadeSf  for  the  respondents. 

Walwobth,  Chancellor.  Itisnotmaterialtothededsionof this 
appeal  to  inquire  whether  the  vice-chancellor  did  or  did  not  allow 
the  jMtpers  referred  to  in  the  notice,  and  which  were  not  serred 
upon  the  appellant,  to  be  read  upon  the  motion.  It  would 
however  be  irregular  and  improper  to  allow  papers  to  be  read 
against  Wilmott,  upon  the  motion,  which  had  not  been  served 
on  him;  so  as  to  give  him  an  opportunity  to  answer  them,  or 
understand  the  contents  thereof.  But  admitting  those  papers 
to  have  contained  all  that  the  respondent's  counsel  supposes 
them  to  have  contained,  and  that  they  had  been  regularly  served 
upon  the  appellant,  the  order  appealed  from  is  dearly  errone- 
ous. For  the  court  had  no  jurisdiction  over  the  appdlant,  he 
not  being  a  party  to  the  suit,  to  compel  him  to  deliver  over  the 
books  and  papers  in  his  possession,  to  the  master,  with  a  view 
to  their  delivery  to  the  receiver.  He  was  a  mere  witness  before 
the  master;  and,  if  these  books  were  wanted  as  evidence  in  re- 
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h&m  to  any  matier  of  inqniiy  upon  the  refeienoe,  the  proper 
couxse  to  obtain  the  books,  for  that  purpose,  waa  to  seire  the 
wxtnesB  wiih  a  eubpcena  duces  tecum,  to  attend  with  the  booln, 
and  to  give  evidence  in  xehttion  to  the  same.  But  neither  the 
master  nor  the  court,  even  in  that  case,  would  have  the  right  to 
take  the  books  out  of  the  possession  of  the  witness,  and  deliver 
them  over  to  the  receiver,  without  the  consent  of  such  witness; 
or  to  allow  them  to  be  used  for  any  other  purpose  than  as  mere 
evidence,  upon  the  subject  of  the  inquiry  which  was  properly 
hefore  the  master,  upon  the  reference. 

A  case  veiy  similar  to  the  one  now  under  consideration  came 
before  the  court  of  review,  in  England,  in  August  last  There, 
the  attorney  of  the  bankrupts  had  in  his  possession  a  deed,  be- 
longing to  them,  which  he  refused  to  deliver  to  the  solicitor  of 
the  assignee — claiming  a  lien  upon  such  deed,  for  professional 
aervices.  He  was  thereupon  summoned  as  a  witness,  before  the 
ecmmiflsioner  in  bankruptcy,  to  be  examined  touching  the  estate 
of  the  bankrupts,  and  to  produce  the  deed  upon  his  examina- 
tion. He  attended  accordingly  and  produced  the  deed.  And 
the  commissioner  having  decided  that  the  witness  had  no  lien 
upon  the  deed,  ordered  him  to  deliver  it  up;  which  he  declined 
to  do,  untQ  his  lien  was  paid.  The  conmussioner  then  directed 
the  officer  of  the  court  to  take  the  deed  from  him;  which  was 
accordingly  done.  But,  upon  appeal  to  the  court  of  review,  the 
chief  judge.  Sir  James  Lewis  Enight-Bruce,  said  the  court  could 
not  in  this  way  decide  as  to  the  validity  of  the  alleged  lien;  and 
that  the  commissioner  might  as  well  have  taken  £rom  the  wit- 
ness the  suit  of  clothes  in  which  he  came  to  court,  as  to  take 
the  deed  upon  which  he  claimed  to  have  a  lien.  See  Eg  parte 
Uewdfyn,  8  Lond.  Jur.  816. 

So  in  the  case  under  consideration,  the  appellant  was  a  mere 
witness  before  the  master,  upon  the  reference,  and  the  court  had 
no  jurisdiction  over  him  except  in  that  character.  It  had  no 
light,  therefore,  to  order  him  to  deliver  up  the  books  in  his  pos- 
session, whether  his  claim  to  such  possession  was  or  was  not 
well  founded.  The  agency  of  the  appellant,  as  he  testified,  had 
ceased  before  the  commencement  of  this  suit.  And  if  the  com- 
plainants wished  to  obtain  possession  of  these  books,  upon  the 
ground  that  he  improperly  withheld  them,  they  should  have 
made  him  a  party  to  their  suit,  either  by  an  amendment  of  their 
bQl  or  otherwise;  so  as  to  enable  the  court  to  extend  the  receiv- 
erstdp  to  him,  so  &r  as  related  to  the  books  in  his  possession. 
Or  if  they  merely  wanted  the  books  as  evidence  before  the  mas- 

Ax.  Dso.  Vox*  XUI— 8 
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ter,  upon  the  xefeienoe,  they  should  haTe  called  upon  him  to 
produoe  theni^  as  eyidenoe,  hy  a  sultpoma  duces  iecum^  in  iihfl 
usual  way. 

The  order  appealed  from  is  therefore  erroneoiis»  and  must  be 
reversed;  and  the  application  mnst  be  denied,  with  costs. 

JuBiBDionov  ow  CoTTBXB  is  gsnenlly  ooofined  to  the  parties  to  the  aetioo. 
One  whodaima  title  to  property  can  not  be  brought  before  a  ooort  on  motlont 
or  otherwise,  in  a  case  to  which  he  ie  not  aparty,  for  the  pnrpoae  of  there  liti- 
gatiDg  his  rights,  and  there  made  to  deliver  np  saoh  property  to  the  ooort  or 
its  reoeiyer.  He  is  entitled  to  have  the  issae  respecting  his  title  teied  in  an 
appropriate  action,  npon  issaes  properly  framed  and  snbmitted  for  determl- 
ni^ion  in  the  ordinary  manner.  Even  where  a  party  had  been  defeated  and 
diffp^^"""""'^  in  an  action  of  ejectment^  and  afterwards  re-entered,  claiming 
to  have  acqnired  title  snbseqnently  to  the  judgment,  and  he  was  sought  to  be 
ponished  for  contempt  in  reentering,  it  was  intimated  that  the  proceeding  to 
punish  for  contempt  was  not  a  proper  one.  The  court  said:  "If,  after  a 
Judgment  for  the  plaintiff^  the  defendant  acquires  the  title  to  the  premises, 
he  has  the  right  of  entry,  and  the  court  would  not  punish  him  for  entering 
nnder  his  title;  but  the  issue  as  to  such  title  should  be  tried  in  an  appropriate 
action,  in  which  the  Tcrdiot  of  the  jury  or  the  findings  of  the  court  may  be 
had  npon  issues  properly  framed  for  the  purpose  of  definitively  determining 
the  question  of  title.  Summary  proceedings  were  not  designed  for  that  pur- 
pose:'' Larrahee  v.  Sdby,  52  Gal.  608.  In  proceedings  in  insolvency,  or  sup- 
plemental to  execution,  the  court  has  no  jurisdiction  to  order  one  not  a  par^ 
to  the  proceedings,  nor  an  officer  of  the  court,  to  surrender  property  to  which 
he  makes  an  adverse  ciahn:  Matter  qfWfn.  HoUU,  8  P.  C.  L.  J.  307;  S.  a» 
HO  OaL;  Hartman  v.  Olh/era,  51  Id.  503;  Parker  v.  Pa^e^  38  Id.  522;  Town 
T.  8.  Im,  Co..  4  Bosw.  683;  In  re  HoUomd^  12  N.  B.  403;  In  re  Marter,  Id. 
185;  SargeiU  v.  Ckurr,  36  CaL  557. 

The  principles  of  these  decisions  are  those  underlying  the  principal  caseu 
The  fact  that  a  person  is  subpoaned  as  a  witness  and  brought  into  coort  as 
such,  does  not  confer  upon  the  court  any  jurisdiction  over  him  as  a  party. 
Hence,  it  would  be  manifestiy  beyond  the  authority  of  the  court  to  make 
any  order  prejudicing  or  afibcting  his  right  to  books,  papers,  or  other  prof^ 
erty  claimed  by  him. 


Tatlob  v.  Gabfemtbb. 

[11  Pami,  992.] 

Auxv  MAT  Maintain  a  Suit  to  Pbotbct  his  Riobt  to  a  tnde^mark. 

IvJUVonoH  will  bi  G&antxd  against  the  Usb  or  thx  Kaio,  Mask 
or  label  of  the  complainant,  where  such  use  is  designed  to  induce  the 
belief  that  an  article  manufactured  by  defendant  is  one  manufactured  by 
complainant.  It  is  wholly  immaterial  whether  the  spurious  article  is  or 
is  not  equal  to  the  genuine. 

Damaobs  mat  bb  Awabdbd  AOAIN8T  A  Pbbson  who  uses  the  trade-mariE  or 
Dame  of  another. 

Bill  to  enjoin  the  use  of  a  trade-mark.    Complainants,  red- 
dents  in  England,  manufaotured  and  sold  thread.     On  the  top 
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of  each  spool  irere  the  words  "Taylor's  Persian  Thread;"  on 
the  bottom,  the  words  "  J.  &  W.  Taylor,  Leicester."  The  de- 
fendant mannfactoied  thread,  and  placed  it  on  spools  labeled, 
made/  and  colored  so  as  to  exactly  resemUe  complainant's 
spools. 

If.  Hoffman^  for  the  complainants. 

J.  BhirU^  for  the  defendant. 

Walworth,  Chancellor.  The  fact  that  the  complainants  are 
sabjects  of  another  goremment,  and  that  the  defendant  is  a  cit- 
XEen  of  the  United  States,  as  stated  in  the  answer,  can  not  alter 
tibe  rights  of  the  parties,  or  depriye  the  complainants  of  the 
isTorable  interposition  of  this  court  if  those  rights  have  been 
Tiolated  by  the  defendant.  So  far  as  the  subject-matter  of  this 
suit  is  concerned,  there  is  no  difference  between  citizens  and 
aliens.  And  the  only  question  proper  to  be  considered  is 
whether  the  defendant  has  the  right,  as  he  insists  he  has,  to 
pirate  the  trade-marks  of  the  complainants  with  impunity;  and 
to  palm  off  upon  the  communiiy  a  simulated  article  as  the  gen- 
uine Taylor's  Persian  thread,  manufactured  and  put  up  for  sale 
by  them. 

In  the  case  of  BdL  v.  Locke,  8  Paige,  75  [84  Am.  Dec.  871],  I 
had  occasion  to  examine  the  question  whether  an  injunction  bill 
could  be  sustained  for  the  fraudulent  assumption  of  the  name 
of  the  complainant's  newspax>er,  for  the  purpose  of  deceiving 
the  public  and  supplanting  him  in  the  good-will  of  his  business. 
And  I  then  came  to  the  conclusion  that  this  court  had  jurisdic- 
tion to  interfere  for  the  protection  of  the  complainant's  rights 
in  such  a  case.  I  there  referred  to  the  case  of  KnoU  t.  Morgan, 
2  Keen,  218,  where  the  present  master  of  the  rolls  in  England 
granted  an  injunction  to  restrain  the  defendant  from  running  an 
onmibus  having  upon  it  the  simulated  names  and  devices  which 
were  previously  in  use  by  the  complainant;  which  simulation 
was  to  induce  the  public  to  believe  it  was  the  complainant's  om- 
nibus, and  to  deprive  the  latter  of  a  part  of  the  good-will  of  his 
business  by  this  fraudulent  device.  Since  the  case  of  Bell  v. 
Locke  was  before  me,  the  case  of  MQlingUm  v.  Fox,  8  My.  &,  C. 
838,  has  been  decided  by  Lord  Cottenham.  That  decision  fully 
sustains  the  claim  made  by  the  complainants  in  the  present  case 
There  the  complainants  for  many  years  had  been  engaged  in  the 
manufacturing  of  steel,  with  a  particular  name  or  mark  thereon 
Indicatmg  the  persons  by  whom  it  was  manufactured.  The  de- 
fendants, without  being  aware  that  this  was  the  trade-mark  of 
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fhe  complaixumts  or  of  any  indiyidual,  commenoed  the  man- 
ufacture and  sale  of  steel  with  the  complainants'  marks  thereon. 
And  a  perpetual  injunction  was  granted  against  the  use  of  such 
marks;  although  the  lord  chancellor  was  satisfied  that  no  fraud 
was  intended.  He  says  that  haTing  come  to  the  conclusion  that 
the  complainants  were  entitled  to  the  marks  in  question,  they 
had  an  undoubted  right  to  the  assistance  of  a  court  of  equity,  to 
enforce  that  title,  by  a  perpetual  injunction.  But  as  the  def end« 
ants  had  given  notice  of  their  intention  to  abandon  the  use  of 
the  marks,  as  soon  as  they  discovered  that  they  belonged  to  the 
complainants,  they  were  not  charged  with  costs.  A  case  is  also 
cited  by  Lord  Henley,  in  his  treatise  upon  injunctions,  where  a 
manufacturer  of  blacking  was  restrained  from  using  labels  in 
imitation  of  those  used  by  the  complainant,  in  that  case.  See 
also  BeoMome  t.  BeniaU^  8  L.  J.,  pt.  2,  p.  161. 

In  the  case  under  consideration,  the  defendant  admits  that  he 
has  intentionally  pirated  the  complainants'  name  as  well  as  their 
other  marks;  that  he  put  up  the  spools  of  thread  manufactured 
by  him,  and  stamped  and  marked  them  with  their  marks;  and 
that  he  so  colored,  stamped,  and  labeled  them  as  to  resemble  ex- 
actly, or  as  nearly  as  could  be  done,  the  spools  used  by  the  oom« 
plainants.  After  such  an  arowal,  no  one  can  .doubt  for  a  moment 
that  the  defendant  did  this  for  the  fraudulent  purpose  of  in- 
ducing the  public,  or  those  who  were  dealing  in  the  article,  to 
believe  that  it  was  in  fact  the  thread  manufactured  and  put  up 
by  the  complainants;  with  the  intention  of  suppknting  them  in 
the  good-will  of  their  trade  and  business.  And  it  is  wholly  im- 
material whether  the  simulated  article,  manufactured  by  the  de« 
fendant,  is  or  is  not  of  equal  goodness  and  value  with  the  real 
**  Taylor's  Persian  thread,"  manufactured  and  put  up  for  sale 
by  the  complainants.  They  are  therefore  entitled  to  the  relief 
prayed  for  in  this  bill. 

The  injunction  must  be  made  perpetual,  and  the  defendant 
must  pay  to  the  complainants  their  costs  of  this  suit.  If  the 
complainants  wish  it,  they  may  also  have  a  reference  to  a  master 
to  ascertain  and  report  the  amount  of  their  damages;  and  a  de- 
cree that  the  defendant  pay  the  amount  of  such  damages,  upoa 
the  coming  in  and  confirmation  of  the  master's  report. 


Tbi  PBXirciFAL  0A8S  IS  ciTKD  in  the  following  omm,  to  the  point  that  a 
nuurafMstarer  may,  by  prior  appropriation  of  names,  letters,  marks,  or  sym- 
bols of  any  kind  to  distingnish  his  mannfactares,  aoqnire  a  property  theraia 
as  a  trade-mark,  for  the  invasion  of  which  an  action  for  damages  will  Ue,  and 
In  the  exdnsive  nse  of  whioh  he  may  have  his  protection,  when  neoessaiy,  by 
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iojonetioii:  Statu  t.  Zandgrqf,  17  Barb.  600;  Blosa  t.  BSoomeTf  23  Id.  609; 
Cook  T.  Starkweather,  17  Abb.  Plr.  (N.  8.)  401;  PtcnMtf  v.  Phahih  5  Id.  217; 
8.  a,  9  Bo«w.  198;  (7o€tft  t.  ffclbrook,  2  Barb.  Gh.  625;  Nmman  r.  Ahord^ 
49  Barb.  096;  Partridge  t.  ifand^  2  Barb.  CL  102;  Gbnoin  v.  Dale^,  7  Boair. 
290l  An  injunetion  will  lie  againat  pabliahing  a  newapaper  of  the  aanie  Bam% 
wbmkiBettw.  Loeke,  84 Am.  IDNbo.  871t and  oaaaa ooUeoted  in  tlie  nota  tharato. 


GbOBBT,  Adm'b,   V.   BbBGEB  KF  All. 

[U  PiMB,  tn.] 
FBifiUMB  or  CouvsiL  BsnonMi  to  iNfOBKAiiON  AoQiTiKED  from  hia  oliml 
asiliar  onHyor  from  booka  or  pftpera  ahown  to  him  or  plaoed  in  hia  haada 
aa  anoh  comiael. 
PftmuwB  OF  CoussBL  DOBS  HOT  ExTBND  to  infonuation  acquired  from 

penona  other  than  his  client,  thongh  obtained  while  acting  aa  comiaeL 
Arsotann  mat  bs  Oompblled  to  Pboduox  Lbttsrs,  and  to  answer  re- 
apeding  mftttera  of  fact,  not  commnnioated  to  him  by  his  client.  . 

Bill  against  the  defendants  as  execators  of  Devine  Dayet,  to 
veoover  property  claimed  to  have  come  into  the  hands  of  their 
testatrix  as  executrix  of  J.  Balbi.  Lockwood^  one  of  the  de- 
fendants, declined  to  answer  certain  parts  of  the  bill,  on  the 
ground  that  he  acquired  all  his  information  while  acting  as  the 
confidential  counsel  of  Dnret.  His  answer  was  adjudged  insuffi- 
cient, and  he  appealed. 

B.  Lockwood,  in  person. 

B.  F.  BuUer,  for  the  respondent. 

Walwobth,  Ohancellor.  It  is  not  necessaxy  to  examine  the 
question  as  to  the  fifth  exception,  as  that  question  was  decided 
adyeraely  to  the  apx>ellant  in  the  case  of  The  Bank  of  UHca  t. 
Mssaereau,  7  Paige,  517. 

The  appellant  is  under  a  mistake  in  supposing  that  an  at- 
torney or  counselor  is  priTileged  from  answering  as  to  evexy- 
thing  which  comes  to  his  knowledge  while  he  is  acting  aa 
attorney  or  counsel.  The  privilege  only  extends  to  information 
deriyed  from  his  client,  as  such;  either  by  oral  communications, 
or  from  books  or  jMtpers  shown  to  him  by  his  dient,  or  placed 
in  his  hands  in  his  character  of  attorney  or  counsel.  Informa- 
tion derived  from  other  persons  or  other  sources,  although  such 
information  is  derived  or  obtained  while  acting  as  attorney  oi 
counsel,  is  not  privileged:  Spencdey  v.  Sohulenburgh,  7  East, 
857.  The  object  of  the  rule,  protecting  privileged  communica- 
tions from  being  disclosed  by  the  attorney  or  counsel,  is  to 
Beoore  to  parties  who  have  confided  the  facts  of  their  cases  to 
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their  professional  adyisers,  as  such,  the  benefit  of  secrecy  in  re- 
lation to  such  communications;  so  that  the  client  may  disclose 
the  whole  of  his  case,  to  his  professional  adviser,  without  anj 
danger  that  the  facts  thus  communicated  to  his  attorney  or 
counsel  will  be  used  in  eyidence  against  him,  without  his 
own  consent.  But  the  principle  of  the  rule  does  not  apply  to 
the  disooTezy  of  facts  within  the  knowledge  of  the  attorney  or 
counsel,  which  were  not  communicated  or  confided  to  him  by 
his  client;  although  he  became  acquainted  with  such  facts  while 
engaged  in  his  professional  duty  as  the  attorney  or  counsel  of 
his  client:  See  Ooveney  t.  IbnnahiU,  1  Hill,  83  [87  Am.  Dec. 
287],  and  cases  there  cited.  Thus  in  the  case  of  Sawyer  ▼. 
Birchmore,  8  My.  &  K.  572,  Lord  Oottenham,  while  master  of 
the  rolls,  decided  that  an  attorney  was  bound  to  produce  letters 
communicated  to  him  from  collateral  quarters,  and  to  answer 
as  to  matters  of  fact,  as  distinguished  from  matters  communi- 
cated to  him  by  his  client  in  professional  confidence.  And  the 
same  principle  was  afterwards  confirmed  by  him  as  lord  chan- 
cellor in  the  more  recent  case  of  Defborough  t.  BawUns^  8  My. 
k  C.  515.  The  decision  of  Lord  Brougham,  in  the  case  of 
Oreenough  t.  Onakell,  1  My.  &  K.  98,  does  indeed  appear  to  ex- 
tend the  privilege  further  than  the  previous  cases  would  war- 
rant; and  beyond  the  principle  upon  which  the  privilege  is 
founded.  But  I  think  the  true  rule  on  the  subject  is  to  be 
found  in  the  decisions  of  Lord  Oottenham  before  referred  to,  in 
the  able  opinion  of  Mr.  Justice  Bronson,  in  the  case  of  Ooveney 
V.  TannahiUf  in  our  own  supreme  court,  and  in  the  recent  opin- 
ion of  Lord  Langdalein  Bobinson  v.  Flighty  in  July  last,  8  Lond. 
Jur.  888. 

Li  the  present  case,  it  may  be  true,  as  stated  in  the  answer  of 
Lockwood,  that  he  derived  all  his  knowledge  and  information 
as  to  the  amount  and  value  and  species  of  properly  left  to  Du- 
vet by  the  will  of  Balbi,  as  her  confidential  attorney*  solicitor, 
and  counsel;  and  yet  he  may  not  have  obtained  any  part  of  that 
knowledge  or  information  from  her,  either  directly  or  indirectly. 
Li  the  course  of  his  professional  duty  he  may  have  examined  the 
public  records  and  found  deeds  there,  conveying  real  estate  to 
Balbi;  and  he  may  have  examined  and  ascertained,  either  by  his 
own  view  or  from  the  information  of  others,  the  situation  and 
value  of  such  real  property.  Li  the  same  way  he  may  have  as- 
certained that  larga  amounts  of  stock  were  standing  in  the  name 
of  Balbi,  upon  the  books  of  various  corporations,  at  the  time  of 
his  d^th,  and  the  value  of  such  stocks.     And  it  is  wholly  im« 
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probable  fhst  the  defendant,  who  admits  he  was  the  general 
attorney  and  solicitor  of  Dovet,  has  no  knowledge  or  informa- 
tion as  to  the  tiroperty  of  Balfai,  except  such  as  he  has  obtained 
from  DnTet  herself ,  in  his  character  of  attorney  and  counsel. 
The  fourth  exception  to  the  answer  was  therefore  well  taken; 
and  it  is  not  necessary  to  inquire  whether  Davet's  piivil^ge  was 
not  at  an  end  when  Lockwood  became  her  executor  and  legatee, 
by  her  own  appointment. 
The  order  appealed  from  mnst  be  afSrmed,  with  costs. 


Tmi  PBoroiPAL  cabs  n  oiesd  in  Bromd  t.  Brandy  89  How.  Br.  281»  Is 
wbleh  it  WM  held  that  the  law  in  r^gaurd  to  piohiUtlng  an  attorney  or  oooa- 
•el  of  a  party  from  testifying  to  the  statements  of  his  dliant  against  his  oon- 
sent^  is  now  in  New  York  as  it  was  before  the  oode  made  parties  oompefeent 
wilneassa  for  or  against  themselves. 

PuviLKiSD  GoMMUinaATiosa.— The  revised  statutes  of  New  York  estab- 
lish the  same  role  as  to  privileged  oommonioations  between  physician  and 
patient,  as  that  existing  at  oommon  law  between  attorney  and  client:  Tim 
People  V.  Stomt,  S  Ftok.  (N.  T.)  675;  and  the  word  *< information'*  need  ia 
the  statnts  is  not  oonfined  to  commnnioatJons  made  by  the  patient,  bat  ex* 
lands  to  all  facts  which  necessarily  come  to  the  knowledge  of  the  physidaa 
a  a  professional  case:  Id.  The  other  New  York  oases  are  collected  in  the 
note  to  Obsency  v.  TamnahiU,  87  Am.  Dee.  296;  and  the  cases  in  this  scrisa 
aie  eoDeoted  in  the  notes  to  Selkkoo^er  v.  iUadbtoefe,  87  Id.  tti,  and  HbMoa 
V.  iUfasom  S6  Id.  490. 
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Gabland  V.  Waxt. 

[4  JaaamLL'B  Law,  WT.] 

CunoQwn  Ldcratiov  nr  Will,  DMPKNDnro  upov  DivibbA  Dmra 
WITHOUT  HubSi  means  heirs  living  »t  the  time  of  the  death,  mider  ow 
■tatate. 

Vwm  Sncpiji  a  Gut  Down  to  a  Frb  Conditional,  depending  upon  a  ooo« 
tlngenoy,  where,  after  devising  the  fee  simple  to  his  sons  in  one  daose, 
the  testator  hy  another  olaose  provides,  that  if  any  of  his  chOdran  shall 
die  withoat  issne,  leaving  a  hosband  or  wife,  tiie  property  shall  be 
equally  divided  between  the  hnsband  or  wife  and  his  other  children. 

I>BBD  OF  GoNTiTANOi  OF  THB  Lakd  by  a  devisee  in  snoh  a  oase»  oonveys 
only  a  conditional  fee,  and  does  not  destroy  the  limitation  over. 

AcnoH  on  a  bond  with  a  oondition,  on  an  agreed  statement  of 
facts,  as  follows:  Watt  conveyed  to  the  plaintiff  an  undivided 
half  of  a  tract  of  land»  and  entered  into  a  bond  by  which  he 
bound  himself  to  repay  to  the  plaintiff  the  purchase  price, 
should  he  fail  to  make  plaintiff  a  perfect,  unconditional  fee* 
simple  title  to  the  land  by  a  certain  day.  The  defendant  ten- 
dered the  plaintiff  a  deed,  perfect  in  form;  and  the  question  is, 
whether  he  himself  possessed  a  snfficient  titie.  This  depends 
upon  the  will  of  his  father,  under  which  he  inherited  the  prop- 
erly. The  clauses  in  the  will  relative  to  the  property  suffidentiy 
appear  from  the  opinion.  Judgment  for  plaintiff,  or  a  nonsuit, 
to  be  entered  according  to  the  opinion  of  the  court  as  to  the 
law  of  the  case.  Judgment  |3ro./^>niui  for  the  plaintiff;  defend- 
ant appealed. 

Badger,  Norwood^  and  Eerr,  for  the  plaintiff. 

J.  T.  Morehead,  eonira. 
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By  Court,  Dahdel,  J.  Colonel  Absalom  Watt  had  four  unmar- 
ried children,  two  sons  and  two  daughters.  He  was  seised  and 
possessed  of  a  laige  real  and  personal  estate;  and,  in  the  yeai 
1834,  he  made  his  will,  and  devised  and  bequeathed  lands  and 
personal  properly  to  each  of  his  children.  To  his  two  sons,  the 
defendant  and  his  brother  Bufus  Watt,  the  testator  devised  as 
follows:  ''I  give  to  mj  two  sons,  William  Watt  and  Bufus 
Watt,  the  tract  of  land  I  purchased  on  Dan  river,  to  them  and 
their  heirs  forever."  In  a  subsequent  part  of  the  will  the  testa- 
tor says:  *'  I  will,  that,  if  any  of  my  children  die  without  issue, 
leaving  a  wife  or  husband,  it  is  my  vrill  such  vnfe  or  husband 
shall  be  entitled  to  one  half  of  the  property,  the  other  half  to 
be  equally  divided  between  my  other  children  or  their  heirs.'' 
The  word  property  in  this  last  clause  covers  both  the  real  and 
personal  estate,  given  by  the  vrill  to  each  of  the  four  children. 
By  our  statute,  B.  S.,  c.  122,  sec.  11,  after  the  fifteenth  of  Jan- 
uary, 1828,  **  every  contingent  limitation  in  any  vrill,  made  to  de- 
pend upon  the  dying  without  heir,  or  heirs  of  the  body,  or  without 
issue,  or  issue  of  the  body,  etc.,  shall  be  held  and  interpreted  a 
limitation  to  take  effect  when  such  person  shall  die,  not  having 
such  heirs  or  issue,  etc.,  living  at  the  time  of  his  death  or  bom 
to  him  vrithin  ten  months  thereafter,  unless  the  intention  of 
such  limitation  be  otherwise  expressly  declared  in  the  face  of 
the  vrill  creating  it.''  The  fee  simple,  which  the  clause  in  the 
will  first  above  mentioned  gave  to  the  defendant  in  a  moieiy  of 
the  Dan  river  lands,  is,  by  the  second  clause  of  the  will,  as 
above  mentioned,  cut  down  to  a  fee  conditional,  resting  upon  a 
contingency.  A  good  estate  in  fee  in  the  same  lands  may  possi- 
bly hereafter  spring  up,  on  the  death  of  the  defendant  without 
issue,  leaving  a  wife,  to  any  such  wife  and  his  brothers  and  sis- 
ters or  their  heirs.  The  limitation  over  of  the  fee,  on  the  events 
specified  in  the  will,  is  not  too  remote,  and  is  good  by  way  of 
executory  devise;  and  it  belongs  to  that  class  of  executory  de- 
vises which  permits  a  fee  to  be  limited  on  a  fee,  and  the  leading 
case  on  which  is  Pells  v.  Broion,  Cro.  Jac.  690.  The  defendant, 
by  the  deed  he  executed,  conveyed  only  the  conditional  fee  he 
had;  it  did  not  destroy  the  limitation  over.  It  is  unnecessary 
for  us  now  to  decide  the  question  whether  a  deed  from  him  and 
his  brothers  and  sisters,  with  warranty  binding  themselves  and 
their  heirs,  would  estop  them,  and  rebut  their  heirs,  by  force  of 
the  collateral  vrarranty,  to  enter  on  the  said  land;  as  we  are  sure 
that  no  conreyance  known  to  the  law  can  bar  the  executory  de« 
rise,  made  in  the  vrill  of  the  testator,  to  any  widow  the  defend* 
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ant  may  leave,  in  case  he  should  die  without  issue  and  leave  a 
widow.  Nor  is  it  necessary  for  us  to  say,  who  would  take  the 
land,  on  the  event  that  the  defendant  should  die  without  issue 
and  without  leaving  a  widow.  The  defendant  has  not  the  power 
to  make  a  clear  title  to  the  fee  simple.  Therefore  the  judgment 
must  be  affirmed. 
Judgment  affirmed. 

Dying  withovt  Ibsub,  Msakino  or.— In  a  will  the  words  "  dying  with- 
out iflsae,"  or  **  without  children, "  unlees  a  different  intent  otherwise  Appears, 
are  to  be  oonstraed,  whether  used  with  regard  to  real  or  personal  eetabe,  as 
referring  to  a  dying  without  children  living  at  the  time  of  tiie  deyisee's  death: 
Hohnea  ▼.  WUUanu,  1  Am.  Dec  49;  Lewis  v.  ClaSbome^  26  Id.  270,  and  see 
Chaae  v.  Loekermant  36  Id.  277. 

BxBODTOBT  Dkviscs. — ^FoT  the  construction  of  dausee  in  wills  similar  to 
that  contained  in  the  will  in  the  principal  case,  see  the  oases  of  Rkhard§am 
▼.  Noy€9^  3  Am.  Dec  24;  Jackson  v.  BkuMhaa^  Id.  486;  Fo9dick  ▼.  Cwm&U^ 
Id.  340;  Chdworih  v.  Thompwa^  4  Id.  617;  Hawley  v.  NmihampUnh  6  Id. 
66;  Jaeisan  ▼.  Staais,  6  Id.  376;  Anderson  ▼.  Jackson^  8  Id.  330$  DeiMi  ▼. 
King,  0  Id.  407;  ffai^  v.  Mc^fer,  34  Id.  424. 

BxaouTOBT  DiviSB  OAJSt  NOT  BB  Babbbo  bt  Autbbaxion  or  sale  of  the 
estate  by  the  first  taker:  Holmur,  WUUaims^  1  Am.  Deo.  40. 


SlEDMAK  V.  MoISTOSH. 

[4  iBBiBLL's  Law,  sn.] 

Wibbbvbb  thb  Bklation  of  Landlobd  and  Tenant  Bxzan,  without  any 
limitation  as  to  time,  such  tenancy  shall  be  from  year  to  year,  nor  shaU 
either  party  be  at  liberty  to  put  an  end  to  it,  unless  by  a  regular  notice. 

Six  Months'  Nonci  to  Quit,  ending  with  the  year,  must  be  giTsn  In  ten- 
ancies from  year  to  year. 

NoTiGX  TO  QmT  IS  not  Kboessabt  where  the  lease  is  to  terminate  at  a  par- 
ticular period;  and  the  landlord  may,  upon  the  expiration  of  the  time 
specified,  immediately  enter  upon  the  lessee 

Ejeotment.  The  trial  turned  upon  the  construction  to  be 
given  to  the  lease  under  which  the  defendant  held,  and  executed' 
by  the  lessor  of  the  plaintiff,  as  follows:  "I  have  this  day 
agreed  with  Boderick  Mcintosh  to  let  him  occupy  the  house  now 
in  his  occupancy  on  my  lot,  at  the  rate  of  fourteen  dollars  per 
annum,  rent  to  commence  on  the  twenty-sixth  of  October,  1841, 
he  having  settled  with  me  for  the  rent  up  to  that  time.  In  case 
Mr.  Mcintosh  should  desire  to  remove  the  house  before  Octo- 
ber, 1842,  he  is  to  pay  me  only  for  the  time  he  occupies  the 
house  while  on  my  lot,  at  the  rate  above  named.  I  hereby  ac- 
knowledge I  put  no  claim  to  the  house;  all  I  contend  for  is  the 
rent  for  the  land.     In  witness,"  etc.    Plaintiff  showed  that 
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defendant  was  in  possession  of  the  premises;  that  in  July,  1842, 
the  lessor  of  the  plaintiff  had  informed  defendant  that  he 
wanted  him  to  leave,  and  defendant  had  said  he  was  anxious  to 
get  away.  Defendant  moved  for  a  nonsuit,  as  the  lease  consti- 
tuted a  tenancy  from  year  to  year,  and  had  not  been  terminated 
by  proper  notice.  This  motion  was  opposed  by  plaintiff;  but 
ihe  court  having  expressed  itself  as  of  opinion  that  the  plaintiff 
had  made  out  no  case,  the  plaintiff  suffered  judgment  of  non* 
suit  to  be  entered,  and  appealed. 

Badger  f  for  the  plaintiff. 

J.  H.  ExsajghUm^  conira. 

By  Court,  Nash,  J.  The  only  question  presented  in  this  case 
is  as  to  the  true  construction  of  the  contract  between  the  parties. 
This  paper  was  executed  on  the  ninth  of  September,  1841,  and 
the  action  was  brought  on  the  nineteenth  of  November,  1842,  the 
plantiff  having  given  the  defendant  notice  to  quit  in  July  pre- 
ceding. On  the  trial  of  the  cause  in  the  superior  court  of  Chat- 
ham, it  was  contended  by  the  defendant,  that  this  was  a  tenancy 
from  year  to  year,  and  that  the  tenancy  could  not  be  putan  end  to 
by  the  lessor,  without  giving  to  the  tenant  six  months'  notice  to 
quit;  and  his  honor,  who  presided,  being  of  this  opinion,  the 
plaintiffsubmitted  to  a  nonsuit  and  appealed  to  this  court.  In  the 
opinion  of  his  honor  we  think  there  was  error.  The  true  inquiry  is, 
not  as  to  the  nature  of  the  estate  or  interest,  which  the  defendant 
acquired  in  the  premises,  but  whether,  by  the  contract,  the  plaint- 
iff could  bring  this  action  without  a  previous  notice  to  quit.  We 
think  he  could,  or,  if  any  notice  was  necessary,  that  which  was 
given  was  sufficient.  Anciently,  where  a  man  entered  into  land, 
with  the  consent  of  the  owner,  and  no  express  time  was  limited 
for  its  termination,  it  was,  by  the  strict  letter  of  the  law,  a  ten- 
ancy at  will,  and  either  partymight  put  an  end  to  it  at  his  pleas- 
ure. This  tenancy  was  fraught  with  much  mischief;  and  its 
operation  was  often  oppressive  and  unjust  to  the  tenant,  for  he 
might  be  turned  out  of  possession  before  his  crop  was  fit  for 
harvesting,  and,  though  the  law  gave  him  the  right  to  enter  and 
cany  off  his  crop  when  ripe,  still  it  subjected  him  to  great  in- 
convenience. It  was  also  contrary  to  the  policy  of  the  state^ 
which  is  in  nothing  more  concerned  than  in  protecting  and  cher- 
ishing the  proper  cultivation  of  the  soil.  Courts  of  justice, 
therefore,  early  viewed  with  strictness  an  estate  fraught  with  so 
much  injury  to  the  interests  of  agriculture.  Lord  Eenyon,  in 
the  case  of  Doe  ex  dem.  Martin  v.  Watts,  7  T.  B.  83,  says,  '*  at 


124  Stedhan  v.  MdnTOSH.  [N.  Carolina. 

long  ago  as  fhe  tinie  of  the  year  books,  it  was  held,  that  a  gen- 
eral oooapation  was  an  oooapation  from  year  to  year,  and  the 
tenant  ooold  not  be  turned  out  without  reasonable  notice/'  It 
is  now  considered  as  settled  law,  that  wherever  the  relation  of 
landlord  and  tenant  exists,  without  any  limitation  as  to  time, 
tnich  tenancy  shall  be  from  year  to  year,  nor  shall  either  party 
be  at  liberty  to  put  an  end  to  it,  unless  by  a  regular  notice:  Leffg 
T.  Strudwich,  .2  Salk.  414;  Timmina  y.  lUnolinaon,  Burr.  1609; 
Doe  ex  dem.  Mairtm  ▼.  WoJUb^  7  T.  B.  88.  And  it  is  also  settled, 
that  this  notice  must  be  given  six  months  before  and  ending 
with  the  period  at  which  the  tenancy  commenced:  Doe  ex  dem. 
Shore  t.  Porter,  8  T.  B.  18. 

The  courts,  therefore,  lean  against  construing  leases  to  be  at 
will,  and  in  favor  of  their  being  from  year  to  year;  and  so 
strongly  has  that  disposition  been  felt,  that  it  has  been  decided, 
in  a  court  of  very  high  authority,  that,  at  this  day,  a  tenancy  at 
will  can  not  be  created:  PhiUips  ▼.  Covert,  7  Johns.  8.  lliis, 
bowever,  is  carrying  the  doctrine  too  far.  Both  in  England  and 
in  this  state  it  has  been  held,  and  is  now  setUed,  that  an  estate 
at  will,  strictiy  so  speaking,  can  be  created:  Ball  ▼.  GvJMmore,  6 
l^rrw.  768;  and  so  by  express  contract  between  the  parties:  Bichr 
^irdeon  y.  Langridge,  4  Taunt.  128;  Hwmphriee  y.  Ewmphrieey  8 
Ired.  L.  868.  In  this  last  case  it  was  ruled,  that,  though  from 
policy  every  occupation  of  land  is,  prima  fadey  deemed  a  ten- 
ancy, from  year  to  year,  yet  the  owner  may  show,  that  it  is  only 
« teoiancy  at  will,  or  any  other  tenancy,  determinable  at  a  par- 
ticular time  or  on  a  particular  event,  by  the  express  agreement 
of  the  parties.  In  other  words,  that  the  contract  between  the 
parties  must  govern  and  ascertain  their  respective  rights.  In 
this  case,  the  contract  sets  forth,  that  the  tenancy  was  to  com- 
mence on  the  twenty-sixth  of  October,  1841,  at  the  yearly  rent  of 
fourteen  dollars  for  one  year,  and  at  that  rate  for  any  shorter 
time;  it  then  stipulates,  in  case  Mr.  Mcintosh  shall  desire  to 
move  the  house  before  October,  1842,  he  is  to  pay  only  for  the 
time  he  occupies  the  house  or  the  lot  at  the  rate  of  fourteen  dol- 
lars for  one  year.  We  think  these  stipulations  clearly  fix  a  ter- 
minus for  the  lease,  to  wit,  the  twenty-sixth  of  October,  1842. 
There  are  several  ways,  by  which  the  relation  of  landlord  and 
tenant  may  terminate,  witiiout  any  notice  to  quit:  as  where,  by 
the  agreement  of  the  parties,  notice  is  waived,  or,  when  its  de- 
termination is  made  to  depend  upon  some  particular  event,  as 
the  death  of  a  particular  individual;  here  the  death  of  the  indi- 
vidual is  in  itself  a  termination  of  the  lease,  and  the  estate  of 
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the  lessee  ceaseB.  So,  where  its  determination  is  fixed  bj  the 
effluxion  of  time,  as  where  it  is  to  terminate  at  a  partionlar 
period.  In  neither  of  these  cases  is  any  notice  to  quit  necessary, 
and  the  lessor  may,  upon  the  expiration  of  the  time  specified,  or 
the  happening  of  the  jmrticnlar  event,  immediately  enter  upon 
the  lessee:  Gobb  t.  Stokes,  8  East,  858;  Messenger  ▼.  Armstrong^ 
1  T.  B.  54.  On  behalf  of  the  plaintiff  it  was  urged,  that  this 
was  a  tenancy  at  will,  because,  by  the  terms  of  the  contract,  the 
defendant  had  a  right  to  put  an  end  to  it  at  his  pleasure — and 
that  the  law  gave  the  lessor  of  the  plaintiff  the  same  right,  which 
he  had  exercised  by  giving  the  defendant  two  months'  notice  to 
quit.  "Whether  this  was  a  tenancy  at  will,  or  one  whose  termina- 
tion was  by  the  contract  fixed  and  determined;  we  are  of  opinion 
it  was  not  a  tenancy  from  year  to  year,  and  that,  in  either  case, 
the  opinion  of  his  honor  was  erroneous.  The  plaintiff  was  en- 
titled to  maintain  his  action,  as  he  did  not  commence  it  before 
the  twenty-sixth  of  October,  1842^  one  year  from  the  commence- 
ment of  his  lease. 
Judgment  reversed  and  venire  de  novo  awarded. 

KoTXCOB  TO  Quit  Oxnkraxxt.— The  doctrine  of  notice  to  quit  is  very  old. 
It  IB  founded  on  raoh  evident  principlee  of  right,  that  the  oonrtB  »t  the  earliest 
times  recognized  its  jostnees,  and  required  notice  to  terminate  oertain  tenaii- 
dee.  The  object  was  to  protect  the  tenant  more  fnUy  from  the  arbitrary  will 
of  the  leeeor,  and  also  to  save  the  lessor  from  loss  by  a  too  sadden  determina- 
tion  of  the  tenancy  by  the  tenant,  the  requisite  notice  being  mntuaL  As 
ksses  became  more  free,  the  courts,  following  the  liberal  policy  which  had 
first  dictated  notice,  extended  the  doctrine  so  as  to  include  tenancies  not 
fiUling  witiiin  the  original  rule.  The  rights  of  both  parties  have  been  the 
better  secured  by  this  wise  course  of  dedsion,  and  tenancies  which  were  at 
one  time  entirely  dependent  upon  the  will  of  either  party  have  been  changed 
from  precarious  tenures  to  fixed  and  stable  holdings.  In  the  American  states 
the  tendency  of  legislation  has  been  to  enlarge  the  common  law  doctrine,  but 
with  the  exception  of  the  additions  made,  and  a  few  changes  in  the  form 
of  the  notice,  its  length,  etc.,  it  remains  as  it  was  before.  The  doctrine  of 
DOtioe  to  quit  is  one  that  is  peculiar  to  the  relation  of  landlord  and  tenant, 
and  belong*  entirely  to  it.  It  sprung  up  to  alleviate  the  hardships  that  arose 
from  that  relationship,  and  has  been  strictly  confined  to  its  original  use.  The 
raikmale  of  the  docteine,  indeed,  does  not  apply  to  any  other  set  of  droum- 
•tances.    We  wiU  consider  first 

Tknantb  for  Lnrs  or  Pur  Autbb  Vis. — ^But  very  few  cases  have  arisen 
involving  this  branch  of  the  subject.  By  the  common  law,  if  a  tenant  for 
life  dies,  notice  to  quit  need  not  be  given  his  executor,  as  the  estate  deter- 
nkines  at  the  death.  Thus  where  A.  and  R  entered  into  an  agreement  for  a 
lesse,  by  which  B.  was  to  have  for  her  life  or  till  A.'s  death,  the  estate  de- 
termines on  B.'s  death,  and  A.  can  maintain  ejectment  against  B.*8  executor, 
without  nottoe:  Doe  d,  Broff^field  v.  Smith,  6  East,  630.  And  so  a  tenant  pur 
sstre  vk  holding  over,  becomes  a  tenant  by  sufierance,  and  not  entitled  to 
aotioe  before  ejectment    This  rule  has  been  modified  in  New  York  to  the 
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extent  that  saoh  » tenant  holding  over  U  regarded  as  a  treepasser,  to  whom, 
off  ooorae,  no  notice  la  neceeBary:  LMngtton  v.  Taamer^  14  N.  T.  64;  Torrqf 
T.  Tcrreif^  Id.  430;  8eaUmv,Davi9, 1  Thorop.  &  C.  91. 

Tenants  fbom  Year  to  Ysab.— Tenants  from  year  to  year  have  always 
been  held  entitled  to  notice:  Thrognyorion  v.  Whdpdale^  BnlL  K.  P.  96  a; 
ChilUver  d.  Ttuher  v.  Burr,  1  W.  Bl.  596;  Doe  d.  DaggeU  v.  Snawden,  2  Id. 
1224;  Doe  d.  HoOinggworthv.  8tenneU,2Esp,  717;  Doed,  CtuUeUmv.  Samuel, 
0  Id.  173;  Doe  d  Wcumer  v.  Browne,  8  Bast,  165;  Doe  d.  Spioer  v.  Lea,  11 
Id.  312;  Bight  d.  Flower  v.  Daniby,  1  T.  R.  159;  Doe  d,  Puddieombe  v.  Har 
ri$,  cited  in  Id.  161;  Doe  d.  Shore  v.  Porter,  3  Id.  13;  Birch  v.  YTH^^,  1  Id. 
878;  Doe  d.  Martin  v.  Watts,  7  Id.  83;  JohneUme  v.  ffudkstone,  4  Bam.  & 
Cress.  922;  Chapman  v.  Toioner,  6  Mee.  &  W.  100;  Doe  d.  Hogg  v.  T<ujlor,  1 
Jnr.  960;  SuUivan  v.  Cary»  17  Oal.  80;  LarUn  v.  ^eery,  23  Ck>nn.  304;  HerreU 
▼.  SiuUmd,  81  IlL  457;  JadbMmd.  BartholomewY.  Hughes,  1  Blackf.  421;  JfU^ 
V.  Shacld^ord,  4  Dana,  264;  MoreheUd  v.  YTo^i^yiw,  5  B.  Mon.  228;  HaU  v.  A/]y- 
trs,  43  Md.  446;  J?k^y  v.  StUwell,  25  Mo.  570;  Den  d.  McBowen  v.  />ral;e,  14 
N.  J.  L.  523;  Den  d.  HanHneon  v.  ^lacr,  15 Id.  181;  Dend.  SnawhiUv.  Snow- 
iUa»23Id.447;  Jackaond.  Woody,  8almon,4W&ii±  327;  Bradlegv.  Covel,4 
Cow.  350;  /acl»on  d.  Church  ▼.  lOUer,  7  Id.  747;  NichoU  v.  fFt^Uoiiw,  8  Id.  13; 
People  V.  PauXdmg,  22  Han,  91;  i)eA  d.  Irwin  v.  Cox,  5  Ired.  L.  521;  OarreU 
▼.  Clark,  5 Or.  464;  X2oyd  v.  Cozens,  2  Ashm.  (Pa.)  131;  Broion  v.  Vanhom,  1 
Binn.  334;  Fahnestock  ▼.  ^atwtenauer,  5  Sei^.  &  R.  174;  Logan  v.  Herron,  8 
Id.  459;  T^oflkM  v.  VTri^A^,  9  Id.  87;  McDoweU  v.  Simpson,  3  Watts,  129; 
£ea^  V.  Bandolph,  4  Rawle,  123;  Magaw  ▼.  Cannoit,  8  Watts,  139;  (7oc<- 
onl  V.  S.  Car.  B.  B.  Co.,  2  Bich.  346;  Flaud  v.  Iloyd,  4  Id.  23;  Thurber  v. 
iHoyer,  10  R.  L  355;  Hanehet  v.  VFAi^iMsy,  1  Vt.  311;  HaU  v.  (FocfnoorO,  28 
Id.  410;  Boudette  v.  Pierce,  50  Id.  212.  In  England,  a  six  months  notioe  is 
required,  terminating  with  the  end  of  the  year.  In  the  United  States  the 
length  of  the  notioe  depends  almost  entirely  on  statute.  Some  of  the  states 
have  followed  the  English  role  as  to  the  length  of  the  notioe,  bat  in  most, 
the  length  of  the  notioe  has  been  shortened  to  three  months.  In  New  York, 
under  the  statutory  provisions  for  the  summary  dispossession  of  tenants, 
tenants  from  year  to  year  are  not  entitled  to  notice:  Nichols  v.  WilUams,  8 
Cow.  13,  and  Park  v.  Castie,  19  How.  Pr.  29,  overruling  Prontf  v.  PrtNtfy, 
5  Id.  81,  and  Wright  v.  Moshkr,  16  Id.  454;  as  such  a  tenancy  is  under  those 
proviBioDS  regarded  as  a  tenancy  for  one  or  more  years. 

At  the  ancient  common  law,  tenancies  from  year  to  year  were  the  only  ones 
in  which  a  notioe  was  required.  But  in  order  to  extend  the  doctrine,  the 
courts  early  began  to  regard  all  demises  for  uncertain  periods  as  tenancies 
from  year  to  year,  determinable  only  by  notice.  This  oonstractton  was 
placed  upon  uncertain  tenancies  as  fiur  back  as  the  year  books,  13  Hemy 
VIII.,  15  b.  And  at  the  present  time  tenancies  for  an  indefinite  period  are 
generally  regarded  as  tenancies  from  year  to  year:  Jackson  d,  Bartholomew  v, 
Hughes,  1  Blackf.  421;  Bidgdy  v.  Stilwdl,  25  Mo.  570;  Den  d.  McBowen  ▼. 
Drake,  14  N.  J.  L.  523;  St^ens  v.  JShrl,  6  Bep.  (K.  S.)402;  Bradie^  v.  Obed, 
4  Cow.  350;  OarreU  ▼.  Clark,  5  Or.  464;  Lede^  ▼.  Bandolph,  4  Bawle,  128; 
Stedman  v.  Mcintosh  (principal  case);  Logan  ▼.  Herron,  8  Serg.  &  R.  459; 
Thmnas  v.  Wright,  9  Id.  87. 

"  The  reservation  of  an  annual  rent  is  the  leading  dronmstance  that  turns 
leases  for  uncertain  terms  into  leasee  from  year  to  year:'*  4  Kent's  Com.  114, 
12th  ed;  HerreU  v.  Sixeland,  81  HI.  457;  Bich  v.  Bolton,  46  Vt  84;  8.  C,  14 
Am.  Bep.  615;  although  in  Bidgely  v.  StUweU,  supra,  where  there  was  a  gen- 
eral letting  without  limit  as  to  time,  and  the  rent  was  payable  monthly. 
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the  leMe  wm  held  to  be  from  year  to  year.  Bat  poeneeoion  under  a  mere  per- 
mknoD  to  oooapy  the  premiaea  fbr  an  indefinite  period,  no  rent  being  re- 
aarred,  ia  not  a  teumoy  from  year  to  year,  and  the  notioe  required  to  termi- 
nate that  eatato  ia  not  neoeaaary:  WWkmu  ▼.  Deriat^  31  Mo.  13;  Kitchm  ▼. 
Pniffen^  3  Jonea'  L.  48;  aa  where  a  man  and  wife  mored  into  the  hooae  of 
another,  taking  care  of  him  nntil  hia  death,  and  paying  no  rent,  and  there 
being  no  agreement  aa  to  the  time  of  the  oooapanoy,  the  tenancy  ia  at  will, 
and  notioe  ia  not  reqoiaite:  HartU  ▼.  Skeland,  81  IlL  457;  or  where,  under 
the  aame  kind  of  an  agreement,  the  tenant  had  expreealy  provided  to  leave  on 
the  owner'a  requeat:  Den  d,  Humphries  v.  Humphries^  3  Ired.  L.  362.  Nor  it 
notice  neoeaaary  where  the  landlord  gives  a  tenant,  in  possession,  a  written 
permit  to  remain  two  years  longer,  without  charge:  HtdeU  v.  Nugent^  71  Mo. 
131.  But  if  the  person  entering  for  an  indefinite  term,  and  without  paying 
nnt,  ahoold  make  valuable  improvements,  and  continue  in  posseasion  many 
years,  he  would  be  regarded  as  a  tenant  from  year  to  year,and  entitled  to  notioe: 
Jaekmm  d.  IMngeUm  v.  Bryan^  1  Johns.  322;  and  under  the  same  circum- 
atancea  the  defendant  was  held  entitled  to  notioe  to  quit  in  Den  d.  Maehey  v. 
Maekey^  1  Pennington,  420;  and  Den  d.  Van  Oampen  v.  Depue^  11 N.  J.  L.  409, 
although  it  does  not  appear  from  the  opinion  in  either  case  whether  the  court 
regarded  the  tenancy  as  from  year  to  year  or  at  wilL  But  where  the  defendant 
continued  in  poesession  fourteen  years,  and  the  plaintiff  tried  to  settle  with  him, 
but  could  get  nothing  out  of  him  but  the  repairs,  and  he  refused  to  pay  rent, 
the  tenancy  ia  not  enlarged  to  one  from  year  to  year,  as  it  lacks  the  most  eesen* 
tial  ingredient,  the  reservation  of  an  annual  rent,  and  the  tenant  is  only  enti* 
tied  to  a  reasonable  notioe  and  such  as  determines  the  lessor's  will:  Rich  v.  BaU 
ton,  46  Vt.  84;  S.  C,  14  Am.  Bep.  615.  Ck>ntinued  acquiescence  by  the  lessor  in 
an  occupancy  by  the  tenant  tuma  an  estete  at  will  into  one  from  year  to  year. 
Thua  in  BoudetU  v.  Pierce^  50  Vt.  212,  B.  permitted  P.  to  erect  a  hovel  on 
hia  premisea,  wherein  to  keep  a  colt  through  the  winter,  B.  to  have  the  manure 
lor  rent.  In  the  following  summer  P.,  with  R's  knowledge,  enlarged  the 
hovel,  and  moved  his  family  into  it  B.  continued  to  receive  the  manure, 
and  in  the  following  spring  requested  P.  to  move  out,  without  steting  when; 
on  July  10th  R  gave  notice  to  quit  at  once,  and  July  14th  brought  eject- 
ment; it  was  held  that  though  the  defendant  put  an  end  to  the  contract 
by  moving  in  with  his  family,  if  the  plaintiff  had  ao  elected,  yet  as  the  plaint- 
iff confirmed  it  by  receiving  the  stipulated  compensation,  the  tenancy  had 
grown  to  one  from  year  to  year,  and  the  notice  waa  not  reasonable.  And  by 
the  aooeptance  of  rent  a  tenancy  may  become  one  from  year  to  year:  SiUby  v. 
ilO^  43  Id.  172;  Jocfaoa  d  Xiein^ftoit  v.  FFtUMy,  9  Johns.  267.  In  that  case 
A*  gave  a  leaae  of  a  farm,  deacribed  by  metea  and  bounds  aa  containing  aeventy • 
five  aorea.  In  ejectment  by  A.  to  recover  a  parcel  beyond  the  seventy-five 
aorea,  and  which  the  lessee  daimed  as  within  the  bounds  set  forth  in  the  leaae^ 
it  waa  held  that  aa  A.  had  received  rent  from  B.,  he  must  be  considered  as  a 
tenant  from  year  to  year,  and  entitled  to  notice.  And  the  ratification  by 
parol  of  a  leaae  made  by  an  agent  givea  the  tenant  an  estate  at  will,  and  if 
continued  more  than  a  year,  an  estete  from  year  to  year,  to  determine  which 
three  months'  notice  is  necessary :  McDowell  v.  Simpean^  3  Watts,  129;  Jliagaw 
V.  Cannon,  Id.  139.  So  one  entering  under  an  agreement  for  a  leaae  for  twenty- 
one  years  becomes  a  tenant  from  year  to  year,  and  notioe  is  necessary:  Chap- 
man V.  Tbtoner,  6  Mee.  k  W.  100.  But  the  relation  of  landlord  and  tenant 
must  exist.  Thus  one  B.  was  found  cutting  timber  on  A.*8  land,  who  threat- 
ened to  stop  him  unless  he  paid  for  what  he  had  cut,  and  B.  paid  him  at  that 
time  at  acertain  rate  per  cord;  A.  told  him  he  might  cut  as  long  aa  he  chose 
at  the  same  rate.    B.  continued  the  buainess  of  cutting  a  few  months  longer. 
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and  oooapied  a  mmil  oook-honse  as  a  house  for  his  hands,  when  he  was 
tered  on  by  a  porohaser  from  A.  The  oonit  held  that  these  facts  did  not  eon- 
stitate  a  tenancy,  and  that  R  was  not  entitled  to  notice:  Ziehen  ▼.  PHdffem^ 
t  Jones*  L.  49. 

Tbnanodu  at  WiUi.—**  Estates  at  will,  in  the  strict  sense,  have  become 
almoet  eztingaished,  under  the  opemtion  of  Judicial  dedsions.    Lord  Mans- 
field obsenred  (3  Borr.  1607),  that  an  infinite  quantity  of  land  was  holden  in 
England,  without  lease.    They  were  all,  therefore,  in  a  technical  sense,  estates 
at  will;  but  such  estates  are  said  to  exist  only  notionally,  and  where  no  cer- 
tain term  is  agreed  on,  they  are  construed  to  be  tenancies  from  year  to  year, 
and  each  party  is  bound  to  give  reasonable  notice  of  an  intention  to  terminate 
the  estate.    The  language  of  the  books  now  is,  that  a  tenancy  at  will  arises 
from  grant  or  contract,  and  that  general  tenancies  are  constructively  taken 
to  be  tenancies  from  year  to  year:*'  4  Kent's  Com.,  12th  ed.,  112.    The  rule 
of  the  oommcn  law  was,  that  to  terminate  estates  at  will,  no  notice  was 
neoessary,  but  the  tenancy  was  determined  by  any  act  on  the  part  of  the 
lessor  inconsistent  with  the  eziBtence  of  the  estete.    And  this  rule  was  held 
to  apply  wherever  such  a  tenancy  was  created:  DiMtddie  v.  iZst,  2  Lev.  88; 
Jamear.  Dean,  11  Ves.  Z8Z;BaUw,  OtdUmore^  2 Croaxp,  M.  &E.  l20iUoed. 
Price  V.  Price,  9  Bing.  356;  I>oe  d.  Janee  v.  /ones,  10  Bam.  &  Cress.  718; 
Tkamer  v.  Doe  d.  BenneU,  9  Mee.  &  W.  643;  PoUen  v.  Brewer,  7  C.  B.  (N.  S. ) 
371.    And  so  where  a  party  created  a  tenancy  at  will  and  afterwards  became 
insolvent,  the  vesting  order,  with  the  knowledge  thereof  by  the  tenant,  is  a 
determination  of  the  tenancy:  Doe  d,  Daioiee  v.  Thomas,  6  Bzoh.  864.    The 
case  of  Paarker  d.  Walker  v.  OontluMe,  3  Wils.  25,  does  not  accord  with  the 
rule  of  these  cases,  and  there  it  was  held  that  a  tenant  at  will  must  have  six 
monthB*  notice.    But  that  case  was  decided  on  the  ground,  that  such  tenan- 
cies were  constructively  tenandes  from  year  to  year,  and  required  the  same 
notice;  whereas  the  rule  enlarging  tenandes  induded  thoee  only  of  an  indefi- 
nite term,  and  not  those  strictly  at  wilL    In  the  American  states  there  is 
some  difference  of  opinion.    The  earlier  decisions  generally,  and  even  some 
of  the  later  ones,  adhere  to  the  rule  of  the  common  law,  and  hold  that  an 
estate  at  will  is  determined  without  notice  by  any  act  on  the  part  of  the  lessor 
inconsistent  with  its  existence:  Dunne  v.  TrueUee  of  SchooU,  39  HI.  568^ 
HtrreU  v.  Skeland,  81  Id.  457;  SvUkfon  v.  Snders,  3  Dana,  66;  Bobie  v. 
SmUh,  21  Me.  114;  Davie  v.  Thompson,  13  Id.  209;  Moore  v.  Boffd,  24  Id. 
2i2;  Gordon  v.  Oilman,  48  Id.  473;   Withers  v.  Larrabee,  Id.  570;  Beed  v. 
Beed,  48  Id.  388;  E^y  v.  Baker,  50  Id.  325;  Mis  v.  Paige,  1  Pick.  43;  HU- 
dreth  V.  Conant,  10  Mete.  298;  Benedict  v.  Morse,  Id.  223;  KeUy  v.  WaiU,  12 
Id.  300;  Cwyper  v.  Adams,  6  Gush.  87;  McFarland  v.  Chaee,  7  Gray,  462; 
Curtis  v.  Galvin,  1  Allen,  215;  Clarh  v.  Wheeioek,  99  Mass.  14;  Jackson  d. 
Van  Denberg  v.  Bradt,  2  Cai.  169;  Den  d.  Howell  v.  HoweU,  7  Ired.  L.  496; 
CJiamberlin  v.  Donahue,  45  Vt.  50;  Harrison  v.  Middleton,  11  Gratt  527. 
Other  cases  hold  that  a  tenancy  at  will  is  constructivdy  an  estate  from  year 
to  year,  for  the  purpose  of  notice,  and  that  a  dmihur  notice  is  requidte: 
Larkin  v.  Avery,  23  Conn.  304;  Oody  v.  Quarterfnan,  12  Ga.  386;  Squires  v. 
Huff,  3  A.  K.  Marsh.  17;  PhiUipsv.  Covert,  7  Johns.  1;  Clark  v.  SnUth,  25  Ba. 
St.  137;  and  in  Silsby  v.  Allen,  43  Vt.  172,  it  was  hdd  that  an  estate  at  will 
was  converted  into  a  tenancy  from  year  to  year  by  the  payment  of  rent,  and 
dx  months'  notice  was  necessary.    In  most,  if  not  all,  of  the  states  the  matter 
has  been  the  subject  of  extendve  legislation,  and  at  the  present  time  tha 
necesdty  of  notice  to  determine  a  tensncy  at  will  is  reguhtted  almost  entirely 
by  statute. 
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The  tendency  of  this  legidation  has  been  very  generally  to  enlarge  the  old 
eommon  law  mle,  and  to  place  estates  at  will  on  a  level  with  higgler  estates 
as  regards  notice.  The  result  is,  that  to  determine  these  tenancies  now  gen- 
erally a  notice  to  quit  mnst  be  given:  SemiMa  y.  United  States^  14Ct.ofClaimSy 
4Si;Blmnv.  /2bftsrtem,24Gal.  127;  /Ws&iev.  Price,  27Id.  253;  Kingv.OmmoUy^ 
61  Id.  181;  BaiuaU  ▼.  McKay,  I  Hoasi.  (Del)  520;  Cunningham  ▼.  ffoUon, 
55  Me.  33;  Thinna$  v.  Sa^ford  SUamtMp  Co.,  71  Id.  548;  PrescoU  v.  Elm, 
7  Cash.  346:  Sa^ford  v.  Harvey,  11  Id.  03;  Iktoia  ▼.  Murphy,  126  Mass.  143; 
Woodrow  ▼.  Michad,  13  Mich.  187;  Murray  ▼.  Amutrong,  11  Mo.  209; 
^Hms  ▼.  Bryant,  81  N.  Y.  453.  Bat  this  is  not  the  role  in  Illinois,  and  there 
Bo  notice  is  necessary:  HerreU  v.  Skdand,  81  HI  457.  And  in  Vermont  it 
Wis  held  that  a  tenant  at  will  was  only  entitled  to  reasonable  notice,  and 
such  as  determined  the  lessos^s  will:  Bick  ▼.  BcUon,  46  Vt.  84.  Some  such 
modified  role  was  laid  down  in  Alabama:  Caoh  ▼.  Cooib,  28  Ala.  660;  where 
it  waa  held,  that  to  determine  an  estate  at  will  by  the  landlord's  entering  on 
the  land,  and  there  in  words  declaring  it  at  an  end,  that  the  tenant  must  have 
Botioe  of  snch  words.  And  in  Kentacky ,  it  was  held  that  although  tenancies 
at  will  were  regarded  as  tenancies  from  year  to  year,  requiring  the  like  notice 
to  detenmne  them,  stiU  a  tenancy  might  by  contract  be  strictly  a  tenancy 
at  win,  and  then  notice  would  not  be  necessary:  Suttivan  v.  Wndert,  t 
Oua,  06.  And  the  coart  said  that  this  doctrine  did  not  conflict  with  that 
hid  down  in  SquhtMv.  Hnf,  3  A.  K.  Marsh.  17  (where  it  was  decided  that 
SIX  months^  notice  was  necessary  to  determine  an  estate  at  will);  as  that  was 
a  ease  of  a  constructive  tenancy  from  year  to  year.  And  it  was  said  in 
FkSOkp^  ▼.  Covert,  7  Johns.  1,  that  a  tenancy  at  will  was  regarded  as  one 
from  year  to  year  only  for  the  purpose  of  notice;  and  that  he  had  no  right  to 
such  notice  after  he  had  determined  the  will  by  an  act  of  voluntary  wastei 
altiiongh  in  a  similar  case  in  Maine,  Toung  v.  Young,  36  Me.  133,  it  was 
held  that  the  commission  of  waste  did  not  destroy  a  tenancy  at  will;  bat 
this  case  was  dedded  under  a  statute  requiring  three  months'  notice  to  de- 
tsnntne  such  a  tenancy. 

TUTAKOZBB  TBOM  MOHTH  TO  MOSTH  OB  ShOBSBB  iNnBTAU. — ^Thc  mlo 

of  law  is  that  a  notice  to  quit  is  necessary  to  terminate  tenancies  from  month 
to  month:  /Vidbstt  V.  BiUer,  16  SI.  96;  Seemy.  MeLees,  24  Id.  192;  Dunne  r. 
TrvateeM  oj  Sekoole,  39  Id.  668;  Cnighton  v.  Sandere,  8  Rep.  (N.  8.)  650f 
Brmmell  v.  Welch,  91  lU.  523;  Kuu^  v.  Mhmick,  43  Md.  112;  Ounn  v.  Sin- 
clair, 52  Mo.  327;  St^ene  v.  Sari,  11  Vroom,  128;  8.  0.,  6  Bep.  (N.  8.)  402| 
Oelger  v.  Braun,  6  Daly,  506;  Matheweon  v.  Thompeon,  12  R.  I.  228.  In 
such  eases,  the  rule  requires  generally  a  month's  notice,  terminating  with  tho 
month,  although  in  People  v.  Cfoelet,  64  Barb.  476;  8.  C,  14  Abb.  Pr.  (N.  8.) 
130,  it  was  held  that  such  a  notice  was  not  necessary.  But  the  length  of  the 
notice  is  a  matter  of  statutory  regulation.  Notice  seems  also  to  be  necessary 
in  such  tenancies  in  Delaware:  BoneaU  v.  McKay,  1  Houst.  520,  where  it  was 
decided  that  a  tenancy  for  a  year  or  less  time,  or  at  will,  must  be  determined 
by  three  months' notice,  although  from  the  case  the  nature  of  the  tenancy  does 
not  appear.  But  where  the  lease  is  for  one  month  only,  and  will  expire  at 
noon  on  the  first  day  of  the  following  month,  notice  is  not  necessary,  although 
a  tsnsncy  from  month  to  month  is  created  thereby:  OAbons  v.  Dayton,  4  ILvaif 
451.  In  such  a  ease  the  subsequent  holding  would  be  on  the  same  terms  on 
which  the  original  month  was  held,  and  the  lease  would  expire  at  the  end  of 
every  month,  and  be  renewed  by  the  holding  over.  And  a  parol  agreement 
for  the  loaaing  of  premises  for  one  month,  and  for  each  successive  month 
Asnafter,  tiD  the  landlord  should  want  the  premises  f or  his  own  use,  is  Uahla 
An.  Dao.  ToL.  ZLn— ^ 
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to  be  torminated  by  notice  from  the  landlord  that  he  w  wts  the  premises,  and 
thirty  days*  notice  is  not  necessary:  Peojde  v.  Schackno,  48  Barb.  551.  A 
lease  for  one  month  terminates  at  the  end  of  the  month,  and  if  the  lessee  holds 
over  after  its  expiration,  without  the  lessor's  consent,  he  is  not  entitled  to 
notice:  State  v.  Moore,  41  N.  J.  L.  515.  Notice  is  also  necessary  to  terminate 
a  weekly  tenancy.  In  Doe  d,  FMUvjfmm  y.  Bayley,  5  Gar.  &  P.  67,  the  court 
held  it  must  be  a  week's  notice,  terminating  with  the  week;  and  in  Jones  ▼. 
MUla,  10  G.  B.  (N.  S.)  788,  a  reasonable  notice  was  said  to  be  necessary, 
though  the  court  did  not  decide  what  would  be  a  reasonable  notice. 

TssAxm  BT  SoFFKRANOB. — "A  tenant  at  sufferance  is  one  that  comes  into 
the  possession  of  land  by  lawful  title,  but  holdeth  over  by  wrong,  after  the 
determination  of  his  interest.  He  has  only  a  naked  possession,  and  no  estate 
which  he  can  transfer  or  transmit,  or  whi<^  is  capable  of  enlargement  by  re- 
lease; for  he  stands  in  no  privity  to  his  landlord,  nor  is  he  entitled  to  notice  to 
quit:"  4  Kent's  Gom.  117,  12th  ed.  It  is  the  rule  of  the  common  law,  and  of 
the  states  generally,  that  he  is  not  entitled  to  notice  to  quit:  Doe  d,  Roby  v. 
Maiaey,  8  Bam.  &  Gross.  767;  Bcatxhurst  v.  Lobree,  38  GaL  563;  Barlow  v. 
BeU^  4  Bibb,  106;  Howard  v.  Carpenter,  22  Md.  10;  Rted  v.  Reed,  48  Me.  388; 
Kinsley  v.  Ames,  2  Mete  29;  HoIUb  ▼.  Pool,  3  Id.  350;  JTeffy  v.  WaUe,  12  Id. 
300;  Evans  v.  Reed,  5  Gray,  308;  Stedman  ▼.  QaeteU,  18  Vt.  346;  Harrison  v. 
MiddUton,  11  Gratt.  527;  McCUmg  v.  Ekhols,  5  W.  Va.  204.  In  New  York, 
formerly  the  rule  of  the  common  law  prevailed:  Jackson  v.  Parkhurst,  ft 
Johns.  128;  Jackson  d,  Anderson  v.  McLeod,  12  Id.  182;  but  it  seems  from 
subsequent  cases,  that  by  statute  notice  is  now  required  to  tenants  by  suffer- 
ance: Rowan  V.  Lytle,  11  Wend.  616;  SmUh  v.  LUO^iiddt  51  N.  T.  539;  and 
the  same  is  true  in  Michigan:  Kwnaie  v.  Wixom,  39  Mich.  384.  In  Galifomia 
also  there  was  an  act  passed  in  1861,  providing  for  notice  to  tenants  by  suffer- 
ance; but  in  HaMxhur^jit  v.  Lohree,  38  Gal.  563,  it  was  held  that  the  common 
law  rule  was  not  changed  by  that  act,  as  the  remedies  therein  provided  were 
but  cumulative.    See  also  Afoore  v.  Morrow,  28  GaL  551. 

Whkbb  thb  Dxmibk  18  TOR  A  FiXBD  TiBM.— It  Is  a  universal  rule,  both 
at  the  common  law  and  by  statute,  that  where  the  demise  is  for  a  fixed  tenn 
and  is  to  end  on  a  day  certain,  no  notice  to  quit  is  necessary:  Doed,Oodsdl  v. 
Inglis,  3  Taunt.  54;  Messenger  v.  Armstrong,  1  T.  R.  53;  Right  d.  Flower  v. 
Darby f  Id-  1^2;  Cobb  v.  Stokes,  8  East,  358;  Tress  v.  Savage,  4  El.  &  BL  36; 
Doe  d.  TiU  v.  StraUon,  4  Bing.  446;  Doe  d.  Davenish  v.  Mqfati,  15  Q.  B.  257$ 
Hauxkurst  v.Lobree^ZSCoX.  563;  Walkerv.  MUs,  12  HI  470;  Secorv.  Pestana, 
87  Id.  525;  Pierson  v.  Doe  d.  Turner,  2  Ind.  123;  Mperson  v.  N^,  5  Id.  523; 
MeClain  v.  Doe  d,  Malone,  Id.  237;  Layman  v.  Throp,  11  Id.  352;  Orosvenor 
V.  Henry,  27  Iowa,  269;  Kellogg  v.  Groves,  73  Id.  395;  HamiU  v.  Lanorence, 
2  A.  K.  Marsh.  366;  Barlow  v.  BeU,  4  Bibb,  106;  MosMer  v.  Reding,  12  Me. 
478;  Stoekwell  v.  Marks,  17  Id.  455;  Clapp  v.  Paine,  18  Id.  264;  Preble  v. 
Hay,  32  Id.  456;  LUhgow  v.  Moody,  35  Id.  214;  DorreU  ▼.  Johnson,  17  Pick. 
263;  Dcu^orth  ▼.  Sargent,  14  Mass.  491;  Young  v.  Smith,  28  Mo.  65;  HuUti 
V.  Nugent,  71  Id.  131;  Den  d.  Decker  v.  Adams,  7  Halst.  99;  St^ens  v.  Aari, 
6  Bep.  (N.  S.)  402;  Jackson  v.  Parkhurst,  5  Johns.  128;  Jackson  v.  McLeod, 
12  Id.  182;  Rowan  v.  Lytle,  11  Wend.  616;  AOen  v.  Jaquish,  21  Id.  628;  Qib- 
bans  V.  Dayton,  4  Hun,  451;  Bedford  v.  McEtherron,  2  Serg.  &  R.  49;  Logan 
V.  Herron,  8  Id.  459;  Overdeer  v.  Lewis,  I  Watts  &  S.  90;  Hemphill  v.  Flytm^ 
2  Pa.  St  144;  Evans  ▼.  Hastings,  9  Id.  273;  McCanna  v.  Johnston,  19  Id.  434: 
Rich  V.  Keyser,  54  Id.  86;  MaeOregor  v.  Rawle,  51  Id.  184;  Hendrick  v.  Can- 
non, 5  Tex.  248.  The  reason  for  this  rule  is  obvious.  The  object  of  notice 
is  to  terminate  the  tenancy,  and  when  the  lease  itself  fixes  the  time  at  which 
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it  k  to  expire,  the  neoeerity  for  eoy  other  notice  by  either  party  to  terminate 
it  IS  done  away  with.  Baoh  party  it  apprised  from  the  contract,  when  the 
lease  ends;  fnrthw  action  by  either  to  end  it  woold  be  nnneoeasary  and  snper- 
flnoos. 

If  a  tenant  holds  orer  after  the  eEzpiratioii  of  a  fixed  demise  withoot  the 
lessor's  consent,  he  becomes  a  mere  tenant  by  snilbrance,  liaUe  to  be  ejected 
without  notice:  BataOmnt  ▼.  Lobree,  88  OaL  668;  Avimo  ▼.  MZ,  4  Bibb^ 
106;  Jaekmm  d,  Afideinon  ▼.  MeLeod,  12  Johns.  162;  Hemphill  ▼.  JVyan, 
2  Pa.  Si.  144;  Overtfeer  ▼.  Xetpie,  1  Watts  &  S.  90.  And  in  New  York,  where 
a  statute  was  passed  requiring  notice  to  tenants  by  suffersnce,  it  was  held,  a 
tenant  so  holding  over  was  a  trespasser  and  did  not  come  within  its  meaning: 
Rowan  ▼.  Lytle,  11  Wend.  016;  and  that  to  entitle  him  to  notice  the  holding 
must  be  continued  such  a  length  of  time  and  under  such  ciroumstances  as  to 
anthorize  an  implication  of  the  lessor's  assent:  8mUh  ▼.  Litil^ield,  61  K.  V. 
639.  And  under  the  Iowa  code,  section  8611,  he  is  entitled  to  but  three  days' 
notioe:  Kdlogg  y.  trover,  63  Iowa,  396.  But  if  the  tenant  holds  over  and 
continnee  in  the  use  and  occupation  of  the  premises  with  the  consent  of  the 
lessor,  his  tenancy  then  becomes  one  from  year  to  year,  and  he  la  entitled  to 
the  regular  notioe:  Iftfler  ▼.  ^AodU^orvi,  4  Dana,  264;  Mothier  r.  Bedmg,  12 
Me.  478;  HaB  ▼.  Afyers,  43  Md.  446;  OratU  v.  WkUe,  42  Mo.  286;  Jackaan 
d.  Wood  ▼.  Salmon,  4  Wend.  327;  PeopU  v.  Paulding,  22  Hun,  91.  But 
where  the  tenant  is  permitted  to  continue  in  possession  pending  a  treaty  for 
a  further  lease,  he  is  strictly  a  tenant  at  will,  and  may  be  turned  out  without 
notioe:  €hrant  ▼.  WiUe,  42  Mo.  286.  Thus  where  A.,  by  attorney,  executed 
a  lease  to  B.  for  three  years,  and  after  the  expiration  of  the  term  B.  applied 
to  the  attorney  to  know  if  he  was  authorized  by  A.  to  enter  into  a  new  agree* 
mentk  and  the  attorney  replied  that  he  was  not,  but  said  that  B.  might  oon« 
tinue  in  possession  till  he  heard  from  A.,  it  was  held  that  B.  was  a  mere  ten* 
ant  by  sufferance  and  not  entitled  to  notioe:  Jaekaon  v.  Parhhurii,  6  Johns. 
128.  In  HompkOl  v.  Flftm,  2  Fa.  St.  144,  it  was  said  that  the  lessor  may 
treat  the  lessee  as  either  a  tenant  by  sufferance,  and  eject  him  summarily,  or 
a  tenant  from  year  to  year.  If  a  lease  for  a  fixed  term  should  contain  a  pro- 
vision that  if  notice  was  not  given  to  determine  it,  it  should  be  considered  ss 
a  lease  upon  the  same  corenants  from  yesr  to  year,  the  lease  will  be  regarded 
as  continuing  after  the  term  till  ended  by  notice:  Brown  v.  TVamper,  26  Beav. 
11.  Though  where  a  lease  contained  an  absolute  covenant  by  the  tenant  to 
surrender  possession  at  the  end  of  a  term  of  three  years,  and  provided  that  if 
he  should  "  continue  on  the  prendses  after  the  termination  of  the  above  oon- 
trset,  then  this  contract  is  to  be  continued  in  full  force  for  another  year,  and 
so  on  from  year  to  year  until  legal  notice  is  given  for  a  removal,"  it  was  held 
that  it  was  not  necessary  for  the  landlord  to  give  three  months'  notice  to  ter- 
minate the  lease:  MacOrtgor  v.  EawU,  67  Fa.  St  184;  the  court  saying: 
*' There  is  an  absolute  and  unqualified  covenant  by  the  tenant  to  surrender 
possessicm  at  the  end  of  the  tenn  of  three  years,  and  the  subsequent  providoa 
is  petf eotly  consistent  with  it.  It  was  meant  for  the  benefit  of  the  tenant  and 
to  protect  him  from  the  operation  of  tiie  rule  established  in  HemphiU  v.Flytm, 
2  Fa.  Si.  144  [mpra],  where  it  was  held  that  if  the  tenant  holds  over  after  the 
expiration  of  a  tenn  certain,  the  landlord  before  reoeiving  rent  can  treat  him 
as  a  trespasser  or  tenant,  but  that  it  was  not  competent  for  the  tensnt  to 
elect  himself  to  be  atrespasser  to  move  out  whenever  he  pleases,  and  pay  rent 
only  for  the  time  he  occupied." 

Lbass  on  GoirDinoN  ob  DsFSirDoro  on  a  Continoxnot.— Where  a  lease 
iepends  upon  the  performsnce  of  certain  conditions  or  is  to  be  terminated 
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« 

on  the  happening  of  a  contingency,  the  non-performanoe  of  the  condition  or 
the  happening  of  the  contingent  eyent  determines  the  tenancy,  and  eject- 
ment will  lie  without  farther  notice  to  quit:  Doe  d,  Wcuthman  v.  MUeM,  1 
Stark.  181;  I>oe  d.  ColnagM  v.  Bluek,  8  Car.  &  P.  464;  ffoUu  v.  Pool,  3 
Mete.  350;  Creech  ▼.  OrocheU,  5  Gash.  133;  ElUoU  v.  Stone,  1  Gray,  571,  re- 
versing 8.  G.,  12  Gash.  174;  Ashleif  v.  Warner,  11  Gray,  43;  Ikurie  v.  Mw- 
1%,  126  Mms.  143;  ffomer  d.  Den  v.  i^eedi,  25  N.  J.  L.  106;  Allen  ▼. 
JaquM,  21  Wend.  628;  People  ▼.  Schaekno,  48  Barb.  551;  Oamerv.  Hannah, 
6  Doer,  262;  OlooU  y.  Dmddee,  16  Vt.  478;  Harrieon  v.  MiddkUm,  11  Gratt 
527.  In  such  oases,  on  the  breach  of  the  condition  or  the  happening  of  the 
contingency,  the  lease  la  at  an  end  by  its  own  limitation,  and  notice  is  not 
necessary,  on  the  same  principle  that  governs  leasee  for  fixed  periods.  Thns 
where  one  ooonpying  a  house  as  a  servant  of  the  owner,  upon  the  termination 
of  the  service  was  permitted  to  remain  in  possession  upon  the  pajrment  of 
rent  till  the  condition  of  his  wife  should  allow  her  to  be  removed,  he  holds 
under  a  mere  license  for  the  time  agreed  on,  and  notice  is  not  necessary: 
Doyle  V.  OUfbs,  6  Lans.  180;  and  if  a  house  is  to  be  used  and  occupied  by  co- 
partners during  a  oopartnenhip,  the  lease  is  terminated  by  a  dissolution  of 
the  firm;  Doe  d,  ffaithnum  v.  MUe$,  and  Doe  d,  Cohaghi  v.  Bhiek,  eupra;  or 
by  a  sale  of  the  premises,  if  the  lessee  has  agreed  to  quit  any  time  they  are 
■old:  ffolUe  v.  Pool,  mtjpta;  or  the  abandonment  of  a  certain  manufaeture, 
the  lease  depending  on  its  continuance;  Hornet  ▼.  Den  d,  Leede,  eupra;  so 
also  an  oral  agreement  to  let  a  house  '*  as  long  as  the  tenant  keeps  a  good 
school,''  is  determined  by  evidenoe  that  the  tenant  was  deficient  as  a  teacher 
in  literary  and  sdentifio  acquirements:  AMey  v.  Warner,  eapra.  So  if  a 
lesieg  agreed  to  pay  rent  quarterly  in  advance^  and  conditioned  to  leave  the 
premises  on  failing  to  do  so,  his  lease  is  determined  by  his  failure,  and  notice 
is  not  necessary,  for  the  payment  of  rent  was  a  condition  preceding  the  vest- 
ing of  the  term,  and  by  his  failure  to  oomply  with  the  condition,  the  ri^t  to 
the  extended  term  never  took  effect:  SttUdi  ▼•  Sione,  1  Gray,  571,  etqtra. 
And  if  the  lessee  had  agreed  to  leave  on  request,  or  whenever  tho  lessor  wished 
the  premises,  the  lease  is  determined  when  the  lessor  requests  or  makes  his 
wishes  known:  People  v.  Sehadsno,  eupra;  Harriaon  v.  MiddleUm,  empra; 
MeClain  t.  Doe  d.  Malone,  5  Ind.  287;  and  a  similar  principle  was  held  in 
Bhorey  V.  Fourrdl,  114  Mass.  441,  where  the  lessee  was  to  have  the  premises 
as  long  as  the  lessor  saw  fit  to  let  him  have  them,  although  in  that  case  the 
lessee  admitted  he  had  reasonable  notice;  his  claim  being  that  he  was  entitled 
to  a  month's  notice.  But  in  Woodward  v.  Mtehael,  13  Mich.  187,  a  tenancy 
by  which  lessee  agreed  to  leave  on  request  was  created,  with  a  fixed  rent 
payable  monthly,  and  the  court  held  that  a  tenancy  from  month  to  month 
was  created,  terminable  only  by  a  full  month's  notice.  And  an  owner  of 
land,  leasing  it  by  parol,  in  consideration  of  the  lessee's  taking  care  of  certain 
trees  thereon,  can  not,  on  the  lessee's  neglect,  maintain  an  action  of  f ordble 
entry  without  notice:  Oleaeon  v.  Oleaeon,  8  Gush.  82.  And  a  lessee  under  a 
contract  that  he  ahould  occupy  a  house  at  a  fixed  rent  till  be  had  retmbursed 
himself  for  repairing  the  tenancy,  beoomea  a  tenant  from  year  to  year,  and 
must  have  notice:  Thomae  v.  Wrighl,  0  Serg.  &  B.  87. 

LiASis  Void  bt  SrAnm^AoRnioim  fob  LBina.— There  is  a  diffor- 
enoe  of  opinion  as  to  the  effect  of  entering  into  possession  under  a  parol  lease 
void  by  the  statute  of  frauds.  In  Bnglimd  it  was  held  the  tenancy  became 
one  from  year  to  year,  terminable  on  six  months'  notice,  though  the  kaas 
would  expire  at  the  end  of  the  term  without  notioe:  TreB$*r.  Saaage,  4  BL 
It  BL  86.    There  can  be  no  definite  rule  laid  down  as  to  rights  of  such  a  tsn- 
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uit  in  the  American  states.  In  Kentacky  it  was  held  that  such  a  tenancy 
became  one  from  year  to  year,  and  six  months'  notice  was  necessary:  More- 
head  V.  WcUkynSf  5  B.  Mon.  228;  and  the  same  has  been  held  in  Michigan* 
Coan  V.  Mole,  39  Mich.  454;  in  New  York,  People  v.  Rlckert,  8  Cow.  226; 
in  Oregon,  WVUaams  v.  Adhermaait  8  Or.  405;  and  in  Rhode  Island  the  same 
was  held  of  an  unacknowledged  lease,  and  void  as  to  its  terms:  Thurher  v. 
Iheyer^  10  R.  I.  355.  In  Conneoticnt  sach  a  tenant  is  regarded  as  one  at 
will,  whose  estate  by  implication  is  changed  into  a  tenancy  from  year  to 
year,  and  he  is  entitled  to  the  same  notice:  Lairhin  v.  Avery,  23  Conn.  304; 
and  the  same  was  held  in  Georgia:  Cody  v.  Quarterman,  12  Ga.  386.  Bnt 
in  Massachusetts,  the  tenancy  was  held  to  be  strictly  at  will,  and  determined 
by  a  written  lease  for  years  for  the  same  premises  to  another  person,  the  les- 
see becoming  a  tenant  by  sufferance  by  holding  over,  and  not  entitled  to  no- 
tice: KeUy  y.  Waite,  12  Mete.  300.  In  lUinois  the  tenant  is  regarded  as 
tiftMifig  ^m  month  to  month,  and  entitled  to  a  month's  notice:  Warner  v. 
^aJe,66I11.385.  And  in  CV^Aton  y.  i9aiuf«r«,  8  Sep.  (N.  S.)  (Ill.)650,itwas 
said  that  the  utmost  the  lessee  could  claim  was  a  tenancy  from  month  to 
month.  If  the  rent  is  payable  monthly,  then  it  has  been  held  that  a  tenancy 
firom  month  to  month  is  created,  requiring  a  month's  notice  to  determine  it: 
PrmdU  y.  Anderson,  19  Wend.  391 ;  S.  C. ,  23  Id.  616;  PeopU  y.  Darling,  47  N. 
T.  666;  and  in  Michigan  such  a  lessee  was  regarded  as  a  tenant  at  will,  and 
entitled  under  the  statute  to  a  month's  notice:  Huyser  v.  Chase,  13  Mich.  98. 
Where  a  party  enters  under  an  agreement  for  a  lease  for  years,  he  becomes, 
by  the  payment  of  rent,  a  tenant  from  year  to  year:  Doe  d.  Da/venish  y.  Mqf" 
faOy  15  Q.  B.  257;  Chapman  v.  Twrner,  6  Mee.  &  W.  100;  although  such  a 
term  would  expire  at  the  end  of  time  agreed  on  without  notice:  Doe  d.  TUi 
▼.  StraUon,  4  Bing.  446;  Doe  d,  Davenish  y.  MoffaU,  supra.  But  one  occu- 
pying under  a  mere  written  order  from  a  oetM  que  trust,  with  the  understand- 
ing that  he  is  to  reoeiye  a  lease  for  a  term  of  years,  but  pays  no  rent,  and  the 
€e$hd  que  trust  dies  without  executing  the  lease,  is  but  a  tenant  at  suffer- 
ance aa  against  the  trustees,  who  may  maintain  ejectment  without  notice: 
Howard  y.  Carpenter,  22  Md.  10.  An  agreement  for  a  lease,  if  the  tenant 
enters,  controls  the  holding.  Thus,  where  there  was  an  agreement  for  a  de- 
mise for  a  year,  rent  to  be  paid  weekly,  and  the  tenant  to  have  a  month's  no- 
tice if  there  was  no  default.  The  toiant  entering  under  this  agreement  Is 
sntitled  to  a  month's  notice,  although  if  it  had  been  a  weekly  tenancy  a  week's 
Dotioe  would  have  sufficed,  the  court  saying  that  the  rule  of  law  as  to  the 
legality  of  the  notice  was  controlled  by  the  agreement  of  the  parties:  Doe  d, 
Peaeoek  y.  Raffan,  6  Esp.  4.  But  if  the  agreement  stipulated  that  the  lease 
should  last  till  terminated  by  two  years'  notice,  and  the  tenant  entered,  the 
agreement  not  being  executed,  it  will  not  be  implied  that  the  stipulation  aa 
to  the  notice  was  one  of  the  terms  under  which  the  tenant  held:  Tooher  v. 
SmUh,  1  Hurlst  &  N.  732. 

DncLAiMXB  or  Lessor's  Title,  Etvecv  or.— The  object  of  a  notice  to  quit 
is  to  terminate  the  relationship  of  landlord  and  tenant.  As  this  result  is  ac- 
complished when  the  tenant  repudiates  the  landlord's  title,  it  has  always  been 
held  that  if  a  tenant  disclaims  the  title  of  the  lessor,  he  is  not  entitled  to  no- 
tice to  quit,  but  is  liable  to  be  ejected  at  once:  Doe  d.  Orubb  v.  Chrubb,  10 
Bam.  &  Cress.  816;  Doe  d.  Calvert  y.  Frowd,  4  Bing.  657;  S.  C,  1  Moo.  & 
P.  480;  Doe  d.  Phillips  y.  Rollings,  4  C.  B.  188;  Doe  d.  Bennett  v.  Long,  9 
Car.  &  P.  773;  Doe  d.  Potter  v.  WiUiams,  Cowp.  621;  Doe  d,  J^eries  y.  WhiJt- 
tick,  Qaw,  195;  Doe  d,  Williams  y.  Cooper,  1  Man.  &  G.  135;  S.  C,  1  Scott's 
K.  R.;  Doe  d.  Cheese  y.  Creed,  2  Moo.  A  P.  648;  Doe  d,  BurreU  y.  Perkins,  3 
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Man.  A  SeL  271;  Dae  d.  Danes  v.  Ewau,  0  Mee.  &  W.  48;  Doe  d,  WUUtMmt 
v.PanquaU,  Peake,  196;  Doe  d.  Olun  v.  Clark,  Peake*t  Add.  Cas.  239;  Doe  d, 
LamdkU  ▼.  Ocwer,  17  Q.  B.  589;  WWison  v.  WaOdnB,  3  Pot.  43;  Woodward 
V.  Broum^  13  Id.  1;  Petty  ▼.  Doe  d.  QraJuimy  13  Ala.  568;  SmiUh  v.  Shaw,  16 
CaL  88;  BoUUm  ▼.  Landers,  27  Id.  104;  ffors^  v.  Horsey,  4  Harr.  (Del)  517; 
WiUiams  ▼.  CcuA,  27  Ga.  607;  BaOanee  v.  J^bretcr,  3  Gilm.  291;  Wood  v.  ifor- 
km,  11  HL  647;  iSroton  v.  Keller,  82  SI.  151;  HerrtU  ▼.  Bkdand,  81  HL  457; 
fPtSlanM  ▼.  Hensley,  1  A.  K.  lianh.  181;  BcUes  v.  ^iM«m,  2  Id.  270;  Ifer- 
aman ▼.  OaldtPsU,  8  B.  Mon.  32;  Ihgle  y.  C^kin^,  12 Id.  138;  Isaaesv.  CfeoT' 
heart.  Id.  231;  Cfoodlei  ▼.  Cleaifeland,  Id.  430;  PeO^  v.  Ifo^Mr,  15  Id.  601; 
Harrison  t.  Marshall,  4  Bibb,  524;  i?OM  v.  Garrison,  1  Dana,  35;  Hargis  ▼. 
PHee,  4  Id.  80;  Offden  v.  FTo/ifcer,  6  Id.  420;  Kunsie  v.  YTiawfii,  39  Mioh.  384; 
Russea  V.  Fabyan,  34  N.  H.  218;  Den  d.  HanHnson  v.  Bfom*,  16  N.  J.  L.  181; 
Jackson  ▼.  JDeyo,  3  Johns.  422;  Jackson  d,  Haeerly  ▼.  French,  3  Wend.  337; 
iSAorpe  ▼.  KeOey,  5  Denio,  431;  Ingraham  v.  ScOcMn,  5  Seld.  46;  8.  C,  9N. 
T.  45;  Den  d.  Love  ▼.  Edmonstan,  1  Ired.  L.  152;  Clark  v.  Bverly,  8  Watte 
&  S.  226;  WadsuxxrthviUe  School  ▼.  Ifeetee,  4  Bich.  60;  ^tate  ▼.  SieMH^  5 
Strobh.  29;  Dvke  ▼.  Harper,  6  Teig.  280;  S.  0.,  27  Am.  Deo.  402;  TiUOe  t. 
Reynolds,  1  Vt.  80;  Co^im  v.  Waskbum,  3  Id.  26;  OftaM&erttii  ▼.  DanaJme^  46 
Vt.  50;  Harrison  v.  Middletan,  11  Gratt.  627. 

This  rule  is  founded  on  the  plainest  principles  of  right;  the  lessee  having 
repudiated  the  lessor's  title,  and  consequently  the  tenancy  is  not  allowed  to 
set  up  a  want  of  notice,  which  is  neceasary  only  to  determine  that  tenancy. 
This  disclaimer  might  be  by  a  Tsriety  of  ways,  as  by  claiming  to  hold  ad- 
versely: Harrison  v.  Middleton,  11  Gratt.  527;  and  see  KiXbvm  v.  Ritchie^  2 
Gal.  146;  by  a  refusal  to  pay  rent,  or  give  his  note  therefor,  as  he  had  agreed 
to  do:  StaU  v.  Steuart,  5  Strobh.  29;  or  by  the  tenant's  conveying  the  land 
in  fee  simple:  Wadswarthville  School  t.  Meetze,  4  Bich.  60;  or  taking  a  con- 
veyance in  fee  of  it  from  a  stranger:  Sharpe  v.  KeUey,  6  Denio,  431;  or  at- 
torning it  to  a  stranger:  Ballanee  v.  Fortier,  8  Gilman,  291.  But  **  in  order  to 
make  a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to  a  dirsd 
repudiation  of  the  relation  of  landlord  and  tenant,  or  to  a  distinct  claim  to 
hold  possession  of  the  estate  upon  a  ground  wholly  inconsistent  with  the  ex- 
istence of  that  relation,  which,  by  necessaiy  implication,  is  a  repudation  ct 
it:"  Per  Ftoke,  R,  in  Doe  d.  Gray  v.  SUanon,  1  Mee.  k  W.  695.  Thus  whei« 
there  was  some  dispute  as  to  the  title,  and  the  tenant  received  notice 
from  an  adverse  party  not  to  pay  the  rent,  and  he  refused  to  pay  till  he  had 
ascertained  the  right  owner,  this  was  held  not  to  be  such  a  disclaimer  as  to 
disentitle  him  to  notice:  Jones  v.  MUU,  10  G.  K  (N.  S.)  788.  And  so  where 
the  lessor  of  a  tenant  from  year  to  year  dies,  the  right  of  the  tenant  to  notice 
is  not  forfeited  by  his  contesting  the  righte  of  the  heirs  claimed  wrongfully, 
as  executors  to  the  whole  premises,  they  having  as  heirs  title  to  an  undivided 
share  thereof:  Den  d,  Snowhill  v.  SnowhSU,  23  N.  J.  L.  447.  But  a  disclaimer 
does  not  waive  a  failure  to  give  notice,  if  made  after  the  action  is  brought: 
Jackson  d.  Locksell  v.  Wheeler,  6  Johns.  272;  Doe  d.  Lewis  v.  Camdor^  1  Cromp. 
M.  &  R.  398,  although  if  the  disclaimer  was  made  on  the  day  of  the  demise 
laid  in  the  declaration,  it  would  be  sufficient:  Doe  d,  BenneU  v.  Long,  9 
Gar.  &  P.  773.  There  must  be  an  existing  relation  of  landlord  and  tenant  to 
entitle  defendant  to  notice;  therefore  it  is  not  necessary  where  defendant 
claims  in  fee:  Jackson  v.  Deyo,  3  Johns.  422;  or  where  the  defendant  had 
originally  entered  adversely,  although  he  had  been  permitted  to  remain  in 
possession  by  one  of  the  lessors  of  the  plainti£f  and  had  disclaimed  to  hold 
sdversdy,  as  these  facte  do  not  constitute  the  relationship  of  landlord  and 
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tenant:  Jaekaon  d,  DiU  v.  Tyler,  2  Johns.  444;  or  to  one  holding  against  the 
administrator  d€  bonis  non  under  a  claim  of  title  from  the  first  administratort 
C^app  ▼.  Bearddey,  1  Vt.  151.  So  where  the  heir  of  a  tenant  at  will  enters 
and  claims  the  land  as  his  own,  the  devisees  of  the  lessor  may  maintain  eject* 
ment  without  giving  notice:  Doe  d.  Burgess  v.  Thompson^  1  Nev.  &  P.  215. 

Where  Tenant  Sitbdemisbs. — A  person  coming  in  under  a  tenant  from 
jear  to  year  stands  in  the  same  relation  to  the  lessor,  and  is  entitled  to  notice: 
Jatkson  d.  Wood  v.  Salmon,  4  Wend.  327;  so  where  a  railroad  company  en- 
ters by  consent  on  a  strip  of  land  and  builds  its  road,  ejectment  will  not  lie 
against  its  lessees,  without  notice,  whether  treated  as  tenants  from  year  to 
year,  or  at  wiU:  Chicago  etc.  B,  R.  Co.  v.  Knox  College,  34  SI.  195;  and  where 
tenancy  is  from  year  to  year  this  right  to  notice  ia  not  affected  by  the  original 
lessee's  voluntarily  surrendering  up  his  interest  to  the  original  lessor:  MeUor 
▼.  Waihins,  L.  R.,  9  Q.  B.  Gas.  400;  Pleasant  v.  Benson,  14  East,  234;  this 
last  case  held  that  the  original  lessor  could  not  give  the  notioe  to  the  sub- 
lessee, but  that  the  lease  continued  till  ended  by  a  regular  notice  from  the 
original  lessor  to  the  original  lessee,  or  from  the  latter  to  the  sublessee. 
Bat  where  a  tenant  at  will  underlets  and  surrenders  possession  to  his  under- 
tenant, and  the  original  lessor  enters  into  a  written  U»se  with  a  third  person, 
a  reasonable  notice  to  the  occupant,  to  enable  him  to  move  his  effects,  is  aU 
that  is  necessary:  Clark  v.  WheBloek,  99  Mass.  14;  and  if  the  underletting  is 
for  the  purpose  of  illegally  selling  intoxicating  liquors,  ejectment  may  be 
maintained  without  notice:  PrescoU  v.  Kyle,  103  Mass.  381.  Where  the 
lessor's  term  is  ended,  his  sublessee  becomes  a  tenant  by  sufferance  to  the 
original  lessor,  and  notice  need  not  be  given:  Ewms  v.  Beed,  5  Gray,  308. 
And  one  entering  under  an  agreement  for  the  sale  of  a  lease  which  had  not 
been  assigned,  so  as  to  vest  the  title  in  him,  does  not  stand  in  the  relation  of 
tenant  to  the  original  lessor,  and  may  be  ejected  without  notice:  Jackson  v. 
Kmgdey,  17  Johns.  15a 

Tbesfassers  OB  Intrudebs. — It  is  not  necessary  to  give  notice  to  quit  to  a 
trespasser:  Meekerv,  Doe  d.  Place,  7  Bladkf.  169;  GladwinY.  8tebbms,2C9l  103| 
or  where  the  defendant  is  a  mere  intruder:  WortMngton  v.  Etcheson,  5  Granch's 
a  Ct.  302;  Lewis  v.  Bingo,  3  A.  K.  Marsh.  247;  Doe  d,  Borden  v.  BeU,  8 
Jones'  L.  294;  or  where  the  entry  is  wrongful  in  its  inception:  Chicago  etc  B. 
B  Co,  V.  Knox  College,  34  lU.  195;  and  if  a  man  gets  into  a  house  without 
the  privity  of  the  landlord,  and  they  afterwards  enter  into  negotiations  for  a 
lease,  but  differ  upon  the  terms,  the  treaty,  in  consequence,  falling  through, 
the  landlord  may  maintain  ejectment  without  notioe:  Doe  d.  Knight  v.  Qvig* 
ley,  2  Gamp.  605.  But  in  Thorn  v.  Beed,  1  Ark.  480,  it  was  held  that  where 
the  defendant  obtained  possession  "without  force  and  by  disseisin,"  he  must 
have  notice.  And  a  person  believing  he  is  authorized  by  the  plaintiff's  assent 
to  enter  a  house  which  another  tenant  is  leaving  before  the  expiration  of  his 
term,  will  not  be  regarded  as  entering  by  stealth,  but  as  a  tenant  under  the 
unexxnred  lease  of  the  former  tenant,  and  entitled  to  notice:  Qyfford  v.  King^ 
54  Iowa,  525. 

MoBTGAOE  ov  PREMISES  BT  OwNER,  EFFBCfF  07.— The  mle,  as  established 
by  the  common  law,  and  as  it  prevails  in  most  of  the  states,  is  that  a  mort- 
gagor is  not  entitled  to  notice  to  quit  from  the  mortgagee,  and  is  immediately 
liable  to  an  ejectment  if  he  is  in  default  in  making  payment,  or  the  condi- 
tions of  the  mortgage  are  broken:  Doe  d,  Oarrod  v.  OUey,  12  Ad.  &  El.  481 1 
Doe  d,  Fisker  v.  OUes,  5  Bing.  421;  S.  G.,  2  Moo.  &  P.  749;  Doe  d,  Boby 

r.  Maimy,  8  Bam.  &  Gress.  767;  Doe  d.  8neU  v.  Tom,  4  Q.  B.  615;  Doe  d. 

WiUinMn  v.  Goodier.  10  Id.  957;  Atkinson  v.  Burt,  1  Ark.  329;  Doe  d.  FuUe^ 
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T.  WadnooHh,  2  Ired.  L.  263;  Lyman  v.  Lyman,  6  Vt.  345;  WiUon  ▼.  Hooper^ 
13  Id.  653;  Stedman  v.  OoMct^,  18  Id.  346;  Pierce  v.  proton,  24  Id.  165.  Then 
ii  no  relationship  of  landlord  and  tenant  existing  between  the  partiea.  And 
OTen  though  the  mortgage  should  contain  a  provision  enabling  the  mortgagee 
to  distrain  for  arrears  of  interest  "in  like  manner  as  for  rent,"  a  distraining 
after  the  date  of  the  demise  in  the  declaration,  but  for  arrears  doe  before 
such  demise,  is  not  snch  a  recognition  of  the  mortgagor  as  tenant  as  to  dis- 
able the  mortgagee  from  bringing  ejectment  before  notice:  Doe  d.  WilUneom 
y.  Ooodier,  10  Q.  B.  057;  and  a  mortgagor  remaining  in  possession  after  con- 
dition broken  is  a  tenant  by  sufferance  merely,  and  if  the  mortgagee  should 
give  the  mortgagor  a  lease  for  a  term  of  years,  yet  at  the  expiration  of  the 
term  the  liability  of  the  mortgagor  will  be  revived  and  continued,  and  he  is 
liable  to  eviction  without  notice:  Stedman  v.  Oossett,  18  Vt.  346.  But  in  New 
York  a  different  rule  prevails,  and  there  it  is  held  that  a  mortgagor  mnat 
have  notice  before  ejectment  will  lie  against  him  by  the  mortgagee:  Jaek&m 
d,  Benton  v.  Laughhead,  2  Johns.  75;  Jackson  d,  Carr  v.  Oreen,  4  Id.  186; 
Jackson  d,  Barclay  v.  Hopkins,  18  Id.  487;  as  the  mortgagor  is  a  tenant  at  will 
by  implication,  and  even  an  assignment  by  the  mortgagee  of  the  mortgage 
deed  does  not  affect  his  right  to  notioe:  Jackson  d,  Barclay  v.  HopHns,  supra; 
but  in  Jackson  d,  Bussell  v.  Rowland,  6  Wend.  666,  it  was  held  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist  between  the  tenant  of  the  mort- 
gagor and  the  assignee  of  the  mortgagee  so  as  to  entitle  the  former  to  notioe^ 
and  it  is  well  settled  that  the  mortgagee  need  not  give  notioe  to  a  purchaser 
from  the  mortgagor:  Kruse  v.  Scripps,  11  HI.  98;  Jackson  d,  Ferris  v.  Fuller^ 
4  Johns.  215;  Jackson  d.  Barclay  v.  Hopkins,  18  Id.  487;  WiUiams  v.  Bennett, 
4  Ired.  L.  122;  Pierce  v.  Brown,  24  Vt.  165;  nor  against  one  holding  of  the 
mortgagor  under  a  parol  contract  of  purchase:  Jackson  d.  BoseveU  v.  iStodk- 
kouse,  1  Cow.  122.  So  lessees  of  the  mortgagor,  under  leases  made  subse- 
quently to  the  mortgage,  stand  in  the  same  position  as  the  mortgagor  or  pnr- 
ehasers  from  him,  and  they  are  not  entitled  to  notice:  Keechd,  Warns  v.  HaU, 
1  Doug.  21;  Thunder  d.  Weaver  v.  Belcher,  3  East,  449;  Oartside  v.  Outley,  58 
Dl.  210;  Den  d.  Hart  v.  Stockton,  12  N.  J.  L.  322.  But  the  rule  is  different 
if  the  lease  is  made  before  the  execution  of  the  mortgage,  and  in  such  caaea 
the  tenant  is  entitled  to  notioe:  Burrowes  v.  Oradin,  1  Dow.  &  lb  213; 
Hemphill  v.  GUes,  66  N.  G.  512.  "The  situation  of  a  tenant,  where  the 
tenancy  is  created  before  the  mortgage,  is  obviously  different  from  that  of  a 
tenant  of  the  mortgagor  who  comes  in  after  the  mortgage.  The  mortgagee 
could  not  dispoesess  the  tenant  without  six  months*  notice,  in  case  of  a  ten* 
ancy  anterior  to  the  mortgage,  but  he  might  eject  both  the  mortgagor  and 
the  mortgagor's  tenant  who  came  in  after  the  mortgage,  and  the  utmost  he 
need  do,  would  be  to  demand  posseasion:'*  Per  Wightman,  J.,  in  Burrou)es  ▼• 
Chxtdin,  supra.  Where,  however,  the  mortgagee  merely  intends  to  get  into 
the  rents  and  profits  of  the  estate,  he  need  not  give  notice  before  bringing 
ejectment,  though  the  lease  was  made  anterior  to  the  mortgage:  White  d, 
WhaUey  v.  Hawkins,  Bull.  N.  P.  96.  If  a  mortgagor  remains  in  possessioii 
after  a  sale  of  the  premises  by  the  mortgagee,  pursuant  to  a  power  in  a  leaas^ 
he  becomes  a  tenant  by  sufferance,  and  notice  need  not  be  given:  Kindey  v. 
Amies,  2  Mete.  29.  In  Michigan,  in  AUen  v.  Carpenter,  15  Mich.  25,  this 
question  arose,  but  it  was  left  in  doubt  as  to  whether  the  mortgagor  was  en- 
titled to  notice  or  not,  the  court  being  equally  divided. 

Whxsb  Partt  Emtebs  undkb  Contract  or  Pttbchasb.— The  doctrine 
of  notice  does  not  extend  to  the  relation  of  vendor  and  vendee,  and  be- 
tween thesf   parties  notice  is  not  necessary,  although  the  vendee  enters 
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with  the  Tendor^i  oooMnt:  Jaekm>n  ▼.  JHonerief,  6  Wend.  26;  Jaekton  ▼• 
JfiOer,  7  Cow.  761;  Dm  t.  Webster,  10  Yerg.  613;  and  where  a  vendee 
enters  under  a  oontmet  of  porofaaee  which  hae  not  been  completed,  or 
faee  been  tmted  as  reBcinded  from  a  non-fnlfiDment  of  its  terms,  he  ia 
eabject  to  an  notion  of  ejectment  without  previone  notice:  Doe  d,  Parker 
▼.  BauUtm,  6  linn,  k  Sel.  148;  BunuU  t.  Caldwell,  9  Wall.  (U.  S.)  290; 
Prentice  v.  WUson,  14  IlL  91;  Dean  ▼.  Cometoet,  32  Id.  173;  Olaeeoeh  t. 
Bobarde,  14  Mo.  350;  Boee  v.  Van  Atden,  42  N.  J.  L.  49;  WhUeeidee  t. 
Jackmm,  1  Wend.  418;  Powere  ▼.  Ingraham,  8  Barb.  576;  Pierce  v.  TuUle^ 
63  Id.  155;  Doe  d,  Carean  v.  Baker,  4  Dot.  L.  220;  Baker  t.  CfiUings,  16 
Ohio,  485;  CMUon  v.  i^jMe^  3  Humph.  404.  The  vendee  may  be  regarded 
as  a  quaei  tenant,  but  not  such  as  to  entitle  him  to  notice.  It  frequently 
happens  that  a  vendee  enters  under  a  contract  of  purchase  and  fails  to  pay 
the  installments  according  to  the  terms  thereof;  the  agreement  itself  gener- 
ally provides  the  remedy  in  such  cases,  and  it  is  well  settled  that  on  such  de- 
iaait  the  vendee  is  liable  at  once  to  an  ejectment,  and  notioe  is  not  necessary: 
Doe  d,  Moore  v.  LoMder,  1  Stark.  308;  Doe  d,  Leeeon  v.  Saiyer,  3  Gamp.  8; 
Powere  v.  Inffraham,  3  Barb.  576;  Pierce  v.  Tuttle,  53  Id.  155;  DoliUle  v. 
JSddy,  7  Id.  74;  Stone  v.  Sprague,  20  Id.  509;  but  notice  would  be  neces- 
sary if  a  vendee  paid  part  of  the  purchase  money,  entered  into  possession, 
and  fafled  to  pay  the  residue  according  to  the  contract  of  sale:  Jackeon  v. 
BawoM,  9  Johns.  330;  Coetigan  v.  Wood,  5  Cranch's  C.  Ct  507.  The  same 
general  mle  prevails  where  the  contract  for  the  conveyance  was  broken  off: 
Jaekeon  d,  Simmons  v.  Ckaee,  2  Johns.  84;  and  where  there  was  an  agree- 
ment for  the  exchange  of  land,  under  which  one  of  the  parties  had  entered, 
bnt  which  was  never  consummated:  Thaekraiif  v.  Den  d,  Cheeaeman,  13  N.  J, 
L.  1.  But  the  general  rule  that  a  party  holding  under  a  contract  of  sale  is  not 
entitled  to  notice,  doee  not  prevail  in  some  of  the  states;  thus  in  Arkansas  it 
was  held  that  both  the  ven4#e  and  one  holding  under  him  were  entitled  to 
leaeonable  notice  if  they  held  with  the  vendor's  consent:  ^ears  v.  Merrill,  9 
AriL.  669;  and  the  same  was  held  in  Kentucky:  Bec^ford  v.  Tfionuu,  6  B. 
Mbn.  332.  In  Michigan,  the  vendee,  after  failing  to  comply  with  the  condi- 
tions of  the  sale,  is  regarded  as  a  tenant  at  will,  and  entitled  under  the  stat- 
vte  to  notioe:  EogeeU  r.  EOie,  17  Mich.  351;  see  also  Wittianuv.  Hodges,  41 
Id.  606^  holding  a  similar  principle,  and  Baynor  v.  Haggard,  18  Id.  72.  And 
in  Viigtnia,  a  vendee  failing  to  pay  the  purchase  money  is  entitled  to  notice 
before  ejectment:  Twyman  v.  HawUy,  24  Gratt.  512;  S.  C,  18  Am.  Bep.  661. 
The  same  rule  which  subjects  a  vendee  to  ejectment  without  notice  pre- 
vails as  against  a  vendor  who  remains  in  possession,  and  the  latter  is  not  en- 
titled to  notioe  by  a  grantee  of  the  vendee:  Jackson  d.  Phillips  v.  Aldrieh, 
13  Johns.  106.  If  the  agreement  stipulates  that  the  vendee  pay  rent  till  the 
whole  of  the  purchase  money  is  paid,  and  he  does  pay  rent,  such  a  relation- 
ship of  landlord  and  tenant  is  created  that  notice  must  be  given  before  eject- 
ment: Jackson  d,  Livingston  v.  Niven,  10  Johns.  335. 

Whsit  OcNnjpAKT  18  SxEVANT  07  OwNBB. — ^As  the  doctrinc  of  notice  is  peon- 
liar  to  the  relation  of  landlord  and  tenant,  no  notioe,  of  course,  is  necessary 
where  the  defendant  stands  in  the  position  of  a  servant  to  the  plaintiff:  Doe  d. 
Hmgkesr.  Deny,  9  Oar.  &  P.  494;  Cfhatardv.  O'JDonovaii,  Am.L.Beg.,July, 
1882;  Oroetfenor  v.  Henry,  27  Iowa,  269;  MeOee  v.  Oibson,  1 B.  Mon.  105;  Morris 
Oamal  etc  Co.  t.  MUcheU,  31  N.  J.  L.  99;  MeQuade  v.  Emmms,  38  Id.  397; 
Jaekson  d,  FUurofy  v.  Sample,  1  Johns.  Gas.  231.  Most  of  the  casee  involving 
thii  point  have  arisen  where  an  employee  has  been  allowed  to  occupy  a  house 
of  his  employer  during  his  service.    Thus  where  A.  managed  a  fann  lor  B.^ 
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And  it  was  agreed  that  A.  ahoald  have  the  nae  of  the  dwelling-hoiue  and  the 
farnitnre  therein  free  of  charge,  notice  to  A.  to  quit  is  not  necessary,  if  the 
eervioe  is  pat  an  end  to:  Doe  d,  Hughes  v.  Derrjft  wpra.  In  McOet  v.  Oib- 
•on,  tupra^  such  a  laborer  was  said  to  be  strictly  a  tenant  at  will,  whose  ten- 
ancy detennined  on  his  failing  to  work;  and  in  Oroevenor  v.  Henry,  eupra^ 
he  was  regarded  as  a  tenant  for  a  definite  term,  his  lease  ending  when  he  has 
quit  the  service.  But  however  the  cases  may  differ  as  to  the  relation  in  which 
he  stands  to  the  employer,  they  all  agree  on  the  point  that  he  is  not  entitled 
to  notice  at  the  expiration  of  the  employment.  In  Chatard  v.  0'Z>oiiooan, 
wpra,  it  was  held  that  the  relationship  between  a  Gatholio  priest  and  the 
bishop  over  him  was  that  of  master  and  servant,  and  that  the  priest  was 
•abject  to  be  removed  at  the  pleasure  of  the  bishop,  and  not  entitled  to  no- 
tice to  quit  the  parsonage  of  the  parish  over  which  he  had  charge. 

PUBOHASXR  AT  BZXCUTION  OB  JUDICIAL  SaLE,  NoTIGI  BT.— No  notioc  tO 

quit  is  necessary  to  be  given  by  a  purchaser  at  an  execution  sale  to  the  exe- 
cution defendant,  or  his  assignee  or  lessee,  as  there  is  no  relation  of  landlord 
and  tenant  existing:  8mUh  v.  AUen  d.  Bigger,  1  Blackf.  22;  Cole  v.  OUl,  14 
Iowa,  627;  Snowden  v.  MeKmney,  7  B.  Men.  258;  Lodte  v.  Coleman,  2  T. 
B.  Mon.  12.  Nor  is  notice  necessary  to  a  tenant  who  came  in  possession  in 
1810,  by  a  plaintiff  who  claimed  under  an  eUgU  and  inquisitiQa  issued  in 
1818,  but  founded  on  a  judgment  recovered  prior  to  1816:  Doe  d,  Rutland  v. 
HUder,  2  Bam.  ft  Aid.  782.  Nor  is  notice  necessary  from  a  purchaser  at  a 
•ale  by  virtue  of  a  surrogate's  order  for  the  payment  of  debts  to  a  person  in 
possession  under  a  conveyance  from  the  heirs  of  the  testator:  Jademm  d. 
Jenkins  v.  BobinsoTi,  4  Wend.  436. 

Where  sithkb  Pabtt  Dies,  ob  the  Lessob  is  Suocbbdbd  ik  Intebbst. — 
A  tenant  from  year  to  year  continuing  in  possession  after  the  death  of  the 
lessor,  is  entitled  to  three  months'  notice:  Den  d,  SnowhiU  v.  SnowkUl,  23 
N.  J.  L.  447;  so  also  if  a  tenant  from  year  to  year  dies,  his  personal  repre- 
•entatives  have  the  same  interest  in  the  land,  and  are  therefore  entitled  to 
the  same  notice:  Doe  d.  Shore  v.  Porter,  3  T.  R.  13;  Parker  d.  Walker  v. 
Constable,  8  Wils.  25;  GhdUver  d.  Tosher  v.  Burr,  1  W.  Bl.  596;  Maekay  v. 
Madereth,  4  Doug.  213.  But  death  generally  terminates  a  tenancy  at  will, 
and  renders  notice  unnecessary  to  the  tenant:  James  v.  Dean^  11  Ves.  383; 
Beed  v.  Beed,  48  Me.  388;  or  to  one  occupying  a  portion  of  the  premises  un- 
der a  verbal  agreement  with  the  tenant  at  will:  Bobie  v.  Smith,  21  Id.  1 14. 
And  where  the  heir  at  law  of  a  tenant  at  will  enters  and  claims  the  land  as 
his  own,  the  devisees  of  the  lessor  need  not  give  notice:  Doe  d.  Burgess  v. 
Thompson,  1  Nev.  &  P.  215.  And  the  heir  of  a  lessor  need  not  give  notice 
to  one  put  in  possession  by  the  lessee,  and  who  pays  no  rent,  as  there  is  no 
relation  of  landlord  and  tenant:  Haley  v.  Hickman,  Litt.  SeL  CSas.  266.  An 
infant  who  becomes  entitled  to  the  reversion  of  an  estate  leased  from  year  to 
year  must  give  notice  before  bringing  ejectment:  Maddon  d.  Baker  v.  YTAJte, 
2  T.  K.  150.  But  if  a  tenant  in  tail  makes  a  lease  not  warranted  by  the  com- 
mon law  or  statute,  the  next  entailee  in  remainder  after  demanding  the  ar- 
rears in  rent  accruing  in  the  lessor's  life-time,  and  being  refused  the  same» 
can  maintain  ejectment  without  notice:  Doe  d.  Phillips  v.  BoUings,  4  C.  B. 
188.  But  though  a  lease  granted  by  a  tenant  for  life  is  void,  still  if  the  re- 
versioner accepts  rent  from  the  lessee,  it  is  a  recognition  of  him  as  a  tenant^ 
and  notice  must  be  given:  Doe  d.  Maartm  v.  Watts,  7  T.  E.  83;  S.  C,  2  Esp. 
601;  Denn  d.  Brune  v.  Bawlinson,  10  East,  261.  Notice,  however,  need  not  be 
given  by  the  heir  of  a  remainder-man  in  fee  against  the  heir  of  a  tenant  hold- 
ing  under  a  lease  for  life,  who,  on  lus  father's  death,  continued  in  poesessios 
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wHlioot  paying  rent,  and  levied  a  fine  withoat  proclamations:  Doe  d,  BurrfU 
V.  Perkhts,  3  Man.  &  Sel.  271. 

^Vbere  a  tenant  is  in  poesession  under  a  lease  from  the  guardian  of  a  single 
woman,  who  afterwards  nuurries,  the  aooeptanoe  of  rent  by  the  husband 
after  the  expiration  of  the  guardianship  raises  an  implied  tenancy  from  year 
to  year,  and  notice  is  necessary  even  if  the  lease  is  void:  Tieman  v.  Johnton, 
7  Mo.  43b  And  one  holding  glebe  lands  as  a  tenant  to  one  incumbent  and 
continuing  in  possession  under  his  successor  without  notice,  is  presumed  to 
hold  as  tenant  to  the  latter,  by  whom  notice  must  be  given:  Doe  d.  OeUes  v. 
Somarviile^  9  Dow.  k  Ry.  100;  S.  C,  6  Bam.  k  Cress.  12G.  So  also  in  a  ten- 
ancy from  year  to  year,  an  acceptance  of  another  person  as  tenant  at  the  end 
of  a  year  dispenses  with  the  necessity  of  notice:  Sparrow  v.  Howies,  2  Esp. 
605.  A  conveyance  of  land  by  all  the  members  of  a  partnership  to  a  new 
firm,  omuHsting  of  themselves  and  one  other,  terminates  a  lease  at  will  of  the 
estate:  MeFMcmd  v.  Chaae,  7  Gray,  462. 

KoncB,  BiOHT  TO,  IS  McnruAL. — In  tenancies  from  year  to  year,  the  giving 
of  notice  is  mutual,  and  the  tenant  can  not  leave  without  giving  the  same  no- 
tice of  his  intention  that  is  required  by  the  landlord  to  end  the  tenancy.  So 
it  was  held  in  Kentucky:  Morehead  v.  Waikynst  5  B.  Mon.  228;  and  other 
states  require  notice  from  the  tenant:  Currier  v.  Perley,  24  N.  H.  219;  HaU 
V.  Wadmoorth,  28  Vt  410.  In  England,  also,  it  has  been  held  that  a  tenant  at 
will  can  not  put  an  end  to  his  tenancy,  even  by  assignment,  without  notice  to 
the  lessor:  PinhomY.  Souaier,  8  Ezch.  763;  and  in  theUnited  States,  also,  it  has 
been  decided  that  the  tenant  must  give  notice,  or  his  liability  will  continue: 
Wkilneif  V.  Chrdtm,  1  Gush.  266;  Walker  v.  Fufbiuik,  11  Id.  366;  Baiehelder  v. 
BaicMder,  2  Allen,  105;  though  if  he  deliver  up  the  keys  by  the  express  oral 
oonaent  of  the  landlord,  it  is  sufficient,  and  written  notice  need  not  be  given: 
Farton  v.  OoodaUf  8  Id.  202;  or  if  he  holds  under  an  agreement  that  he  is  at 
liberty  to  quit  at  a  moment's  notice,  he  is  not  liable  for  rent  after  he  has 
given  soeh  notice,  and  he  is  not  required  to  give  the  three  months'  notice  pre- 
scribed  by  statute:  Daivie  v.  Murphy,  126  Mass.  143.  And  if  the  lease  pro- 
vided that  he  should  pay  double  rent  for  each  day  he  held  over  after  the  ex- 
piration of  the  term,  and  he  held  over,  the  lessor  is  not  entitled  to  notice  of 
an  intention  to  quit:  Deaver  v.  EandaU,  5  Mo.  App.  297. 

MiacKTiTiAWEOOT  Instakobs. — Notice  to  quit  is  not  necessary  where  a 
woman,  whose  estate  has  been  wrongfully  aliened  by  her  husband,  seeks  to 
recover  it  after  his  death:  Barlow  v.  Bdl,  4  Bibb,  106;  Miller  v.  Shaekltford, 
4  Dana,  264;  and  notice  need  not  be  given  the  owner  of  a  homestead  to  those 
who  live  with  her  as  members  of  her  family:  Ohamherlin  v.  Donahue,  45  Vt. 
60;  and  where  an  ejectment  brought  on  the  demise  of  an  infant  was  compro- 
mised, and  the  tenant  attorned  to  the  infant,  the  latter  will  not  be  allowed 
to  treat  him  as  a  trespasser,  and  bring  a  new  ejectment  without  notice,  al- 
though after  arriving  at  age  he  does  not  accept  rent,  or  do  any  act  to  confirm 
the  tenancy:  Doe  d,  MUler  v.  Noden,  2  Esp.  530.  A  lease  nuide  by  an  agent 
in  his  own  name  is  void,  but  a  lessee  entering  under  such  a  lease  is  a  tenant 
at  will,  and  as  such  entitied  to  notice:  Mvamxy  v.  ArmBtrong,  11  Mo.  209; 
and  a  party  entering  under  a  parol  license  to  work  mineral  land  for  a  share  of 
the  minerals  raised  and  laying  out  money  in  improvements,  can  not  be  ejected 
without  six  months'  notice  or  compensation  paid:  Bush  v.  SulUvan,  3  G. 
Greene  (Iowa),  344.  So  where  a  new  corporation  has  possession  and  control 
of  the  premises  with  the  assent  of  the  old  corporation  for  many  years,  and 
can  not  be  divested  without  six  months'  notice,  a  party  who  derives  titie 
from,  and  is  in  peaceable  possession  under  the  new  corporation,  is  entitied  tc 
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the  same  notice:  Mount  PaJUUine  Academy  ▼.  KlevMchnUz^  2S  III.  133.  A 
parol  notice  of  an  intention  to  quit  is  aufficient  under  a  parol  lease:  Timmins 
▼.  RowUnaon^  3  Burr.  1603;  and  a  notice  given  to  an  immediate  lessee  is  suf- 
ficient, though  another  person  is  in  possession:  Jackaon  d.  Livingston  ▼.  Baker, 
10  Johns.  270.  The  notice  must  be  given  by  the  lessor  to  a  lessee  under  a 
parol  lease  for  two  years,  even  though  he  has  sold  the  premises,  and  it  can 
not  be  given  by  his  vcibdee:  Reeder  v.  Sayre,  70  N.  Y.  180;  S  C,  26  Am.  Bep. 
667;  and  see  Pleaaomiey.  Benton,  14  East,  234,  holding  a  similar  principle.  Bat 
if  a  suit  has  been  dismissed  for  want  of  notice,  in  a  subsa^uent  action  for  th« 
same  purpose,  the  court  will  regard  the  proaeontion  of  the  Uxmet  action  as 
dispensing  with  notice:  OorvdUaon  v.  CorvdUeon,  1  Bush,  149. 


SlATB  V.  PoiiLOK. 

[4  iMEBmU/U  I<AW,  803.] 

PonnsiON  n  SuFnannr  to  Sustaut  Indiotkiiit  won  IfaaoiBiM  Entet 
and  detainer  where  the  prosecutor  has  actually  entered  upon  and  occu- 
pied the  premises;  and  it  is  not  necessary  the  prosecutor  should  show 
that  his  pcsscDflion  was  held  under  title  in  any  other  sense  than  that  it 
was  peaceably  held  and  enjoyed  by  him  at  the  time  the  forcible  act  was 
done  by  the  defendant. 

PftBSOirAL  ViOLKNOB  18   NOT    NSOBUABT  TO  CONBTITUTB  FOBOIBLB  BhTBT. 

If  the  party,  either  by  his  behavior  or  speech,  at  the  time  of  his  entry 
gives  thcae  who  are  in  posseasion  just  cause  to  fear  that  ha  will  do  them 
some  bodily  harm  if  they  do  not  give  way  to  him,  his  entry  is  esteemed 
forcible. 

IsDioTKBNT  for  f orcible  entiy.  The  opinion  states  the  ease. 
Defendant  was  found  guilty  and  appealed. 

Whiiaher,  attorney  general,  for  the  state. 

John  H.  and  James  W,  Bryan,  conJtra. 

By  Oourt,  Damibl,  J.  This  is  an  indictment  at  common  law 
for  a  forcible  entry.  1.  The  defendant  contended,  that  the 
prosecutor  neyer  had  such  a  possession  of  the  locus  in  quo,  as 
could  be  violated  by  a  forcible  entry.  The  defendant's  father 
(under  whozji  we  must  take  it  he  acted)  was  in  the  year  1841  in 
the  quiet  possession  of  this  land,  and  cultivated  the  pine  trees 
thereon  in  extracting  turpentine  from  them.  A  dispute  as  to 
the  title  or  boundajy  of  this  land  having  arisen  between  the 
prosecutor  and  the  defendant's  father,  they  submitted  it  by  rule 
of  court  to  arbitration.  The  arbitrators  awarded  the  land  to  the 
prosecutor,  but,  before  the  award  was  returned  into  court,  to 
wit,  in  the  month  of  March,  1842,  the  usual  period  for  the  be- 
ginning of  the  annual  work  of  getting  turpentine,  the  prose- 
cutor, with  his  hands,  entered  on  the  said  land  and  proceeded 
to  cultivate  the  trees  by  chipping,  etc.,  as  the  defendant's  father 
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bad  done  before.  The  prosecutor  and  his  hands  had  continued 
to  do  so,  for  a  week,  unmolested,  and  were  beginning  the  work 
of  the  second  week,  with  another  white  man  and  six  slayes, 
when  the  defendant  came  with  force  and  expelled  them.  The 
defendant  at  the'  time  said,  that  he  knew  the  arbitrators  had 
giyen  the  land  to  the  prosecutor,  but  that  he  intended  to  keep 
the  land  and  would  work  the  trees  at  the  risk  of  his  life.  The 
court  charged  the  juiy,  that,  if  PoUok's  possession  had  been 
put  an  end  to  in  any  way,  and  the  prosecutor  had  actually  en* 
tered  upon  and  occupied  the  premises  in  the  manner  described, 
it  was  a  sufficient  possession  for  the  purpose  of  this  indictment; 
and  that  it  was  not  necessary  the  prosecutor  should  show,  that 
his  possession  was  held  under  title  in  any  other  sense,  than  that 
it  was  peaceably  held  and  enjoyed  by  him,  at  the  time  the  for- 
cible act  was  done  by  the  defendant.  We  do  not  see  any  error 
in  this  charge.  At  common  law,  it  is  sufficient  to  proTe  tiiat  the 
prosecutor  was  possessed  of  the  land,  and  that  the  defendant 
entered  with  such  force  and  yiolence,  as  to  exceed  a  bare  tres- 
pass: The  King  y.  WiUon,  8  T.  B.  857;  Rose,  on  Ey.  874. 

Secondly,  the  court  charged  the  jury,  that  personal  yiolence 
was  not  necessary  to  constitute  the  offense;  that,  if  there  was 
such  a  show  of  force,  as  to  create  a  reasonable  apprehension  in 
the  adyersary  that  he  must  yield  to  ayoid  a  breach  of  the  peace, 
and  he  does  so  yield,  it  would  be  a  yielding  upon  force,  and 
such  as  would  constitute  it  a  forcible  trespass.  We  do  not  see 
any  error  in  this  part  of  the  charge  of  his  honor.  The  defend- 
ant contended,  that  the  offense  was  not  complete,  until  some 
actual  breach  of  the  peace  had  been  committed.  But  the  law 
is,  where  the  party,  either  by  his  behayior  or  speech,  at  the  time 
of  his  entry,  giyes  those,  who  are  in  possession,  just  cause  to 
fear,  that  he  will  do  them  some  bodily  harm,  if  they  do  not  giye 
way  to  him,  his  entry  is  esteemed  forcible;  whether  he  cause  the 
terror,  by  taking  with  him  such  an  unusual  number  of  seryants, 
or  by  arming  himself  in  such  a  manner  as  plainly  to  indicate  a 
design  to  back  his  pretensions  by  force,  or  by  actually  threaten- 
ing to  kill,  maim,  or  beat  those  who  continue  in  possession,  or 
by  wiftlHiig  use  of  expressions,  which  plainly  imply  a  purpose  of 
using  force  against  those  who  make  resistanoe:  Hawk.  P.  0., 
b.  1,  c.  64,  sec.  27;  Bosc.  Ey.  877. 

Ordered  that  this  opioion  be  certified  to  the  superior  court  of 
Ondow,  that  it  may  proceed  to  judgment  accordingly. 

PoBCiBLB  Emtbt  akd  Bstainxb.— The  oftMs  in  thii  leries  on  thia  mbjaol 
HUH  be  foimd  bj  referring  to  DoMstm  y.  PhUUp$^  dO  Am.  Deo.  803;  Hoberi^ 
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tbe  KUDB  DOtiM:   MowU  Palatim  Acaderai/  v.   KleiTaeknitz,  2S  Tit.  133. 
fmiol  DotioB  of  an  intention  to  quit  is  aufEcient  under  a  parol  Isaae:  Tinmuf 
r.  Boteliiuon,  3  Burr.  1003;  and  a  notico  given  to  on  immediate  lessee  ia  au 
fidant.  though  aiiothBr  penrai  ia  ia  poaauaaion!  Jaelaoa  iL  Jjivin^tlon  v.  Ztau 
10  Johna.  270.     The  notice  mnat  be  given  by  the  leswr  to  a  lessee  uiid... 
parol  lease  for  two  yeats,  even  thoogh  he  has  aolil  the  premises,  uid  it  . 
not  ba  given  by  hia  veHdes:  Beeder  v.  Sayre,  70  N.  T.  180;  S  C,  26  Am.  ' 
E67:andBee/'{<iuiin^v,  £aucm,  14 B«at,  234,  holdingaaimiiar  principle. 
U  a  anit  lus  been  diamiaaed  for  want  of  notice,  in  a  sabaeiiaeiit  action  for 
■am*  purpose,  the  ooort  will  reg^  the  proaeoutdon  of  ihe  former  antti 
dilpanaing  with  notice:  OorveSittm  v.  CorvttHaon,  1  Bnah,  149. 


BSkTE   V.  POLLOK. 

[«  minul  Low,  Wi.] 

riwiiiiiiiii  n  SumamrT  to  Subfain  Indiotirmt  vok  Fobcislb 
and  dataller  when  the  proseontor  baa  actoaUjr  eat«red  upon  s' 
plad  the  pmmiani;  and  it  ia  not  neosaaary  the  proaaontor  sboi' 
that  hia  potteaiion  waa  held  under  title  in  any  other  aenra  tli;i' 
WM  pBMsably  held  and  enjoysd  by  him  at  the  tima  the  forcibk 
d(m«  by  the  defsndaat. 

hcMcuuL  VioLKNDB  IB  in»  NaonaaxT  to  Coiuh'ii'uti  Pobcibi 
If  the  party,  either  by  hia  behaTior  or  apeeoh,  at  th«  time  ot 
give*  thoae  who  are  in  poaaaaion  juat  oaase  to  faar  that  he  v 
Booia  bodily  harm  If  they  do  not  give  way  to  him,  hi*  entry 
fmoiblB. 

InaonaniT  for  foralbte  eatiy.    Tlie  opimoti  B(at& 
Defendant  -wae  fotmd  guilty  and  appealed. 

WWaker,  attorney  general,  for  the  state. 

John  H.  and  James  W.  Bryan,  contra. 

By  Court,  Dahis.,  J.     This  is  an  indictment  at  r 
for  a  forcible  entry.     1.  The  defendant  oontendf 
proaecnto 
Doold  be 
guilder  wl 
the  quiet 


the  title 
igxoiaaeaia 
of  court  t 
proseouto 
vit,  in  th 
ginning  ( 
cutor,  ml 
to  ooltiva 


^ 


IT.  143 

it  a  superfluous  inquiry 
"u»  office  of  oooBtable  was 
'■^iicnta  and  ordera  of  the 
''"lis  were  isaoed  and  &» 
'"I'liiy  into  tile  regnlaritj 

^<'c.  8,  confers  the  juria- 
1  iustice's  execntion  is  re- 
1  nieot  Uiere  for  the  debt 
.    of  the  plaintiff.     There 
a  offioer  shall  levy  sooh 
'  -0  defendant  with  notioa 
'  irm,  to  which  the  execn- 
.  of  tiie  term  to  which  it 
>urt  shall  niake  an  order 
it  such  notice  has  been 
9sne  to  tiie  d^end- 
of  sale  until  notice 
Donrt.     These  pro- 
atj7  court  upon  tlie 
derin^  a  judgment 
iiereof  against  the 
perty  generally,  of 
»  judicial  proceed- 
;  B.  S.,  c.  81,  sec. 
84  Am.  Dec.  892). 
he  requisite  notice 
den  to  enter  judg- 
erefore,  have  be«i 
>tice;  and  the  de- 
le it  stands.    We 
he  notice  hod  not, 
uit  of  it  was  not 
wToid:  Borden-v. 
marj  reenlt  of  the 
,  1  Dev.  187;  Irby 
•  T.  Moore,  2  Der. 
that  a  judgment 
id  that  it  can  ap- 
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uoe  of  the  debtor. 
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4om  ▼.  Robertmm,  88  Id.  148;  Larimkr  ▼.  Lewis,  99  Id.  461.  The  prmcipa] 
«ue  WIS  referred  to  approvingly  in  State  ▼.  Whiffidd,  8  Lred.  L.  817;  and 
died  to  the  point,  that  when  a  person  enters  on  land  in  the  possession  of  an- 
other, and  then,  either  by  his  behavior  or  speech,  gives  those  in  poeaession 
Just  oanse  to  fear  that  he  will  do  them  some  bodily  harm  if  they  do  not  give 
way  to  him,  his  entry  is  forcible,  and  indictable,  in  State  v.  Am^/iddt  6  Id.  211. 


BuBSB  V.  Elliott. 

[4  IxmLL'i  Law,  SSS.) 
JmOMXBTB  AND  ObDMRS  07  THB  CoiTVTT  OOUBT  npon  wUoh  SEBBOIltiODS  f 

issued  and  land  sold  predade  a  collateral  inqniiy  into  the  regolarity  of 
the  previous  proceedings. 

PBOOBBDXNoa  IK  THS  GouivTT  Ck>UBT  UTOV  THS  Bhtobh  of  a  levy  d  an 
ezeoation  of  jnstioe's  Judgment  are  a  judicial  proceedin^^  and  are  con- 
clusive until  reversed. 

RiHDiBnro  07  Judomxnt  nr  Couvrr  Coma  on  the  return  of  a  Justloe's 
execution  levied  on  Isad  imports  that  the  requisite  notice  has  been  duly 
given. 

Iv  BjBcniBNT  BT  PDBaBASEB  OK  Jusnoi's  BxBODTiOK  that  has  been  re- 
turned to  and  confirmed  by  the  county  court,  the  defendant  can  not  dis- 
pute the  official  character  of  the  constable  who  served  the  warrant,  levied 
the  execution,  and  gave  the  notice. 

Aon  OF  Otficsbs  db  faoto  abb  as  BrTBoniAi.,  as  far  as  the  rights  of 
third  persons  or  the  public  are  conoemed,  as  if  they  were  officers  dejure. 

What  shall  Ck>K»TiTUTB  ak  OmasB  db  faoto  may  admit  of  some  doubt 
in  difforent  oases.  There  must  at  least  be  some  colorable  election  and 
induction  into  office  ab  crigintt  or  so  long  an  exercise  of  the  office  and 
acquiescence  therein  of  the  public  authorities  as  to  affitrd  to  the  individ- 
ual citiaen  a  presumption  that  the  party  was  duly  appointed. 

EjiOTMXirr  by  the  purchaser  at  execution  sale  under  two  jodg* 
ments  obtained  against  the  defendant  in  the  justice's  court. 
Executions  issued  on  the  judgments  April  26, 1818,  and  were 
levied  by  the  officer  who  served  the  warrants.  Notices  of  the 
levies  were  given  defendant,  and  these,  with  the  warrants,  judg- 
ments, and  levies,  returned  to  the  coimty  court;  the  judgments 
were  there  affirmed,  orders  of  sale  were  issued,  and  the  plaintiff 
became  purchaser  under  the  sale.  An  objection  to  the  official 
character  of  the  constable  who  acted  in  the  suit  was  made  by 
the  defendant,  in  that  he  was  not  apiK>inted  at  the  proper  time 
by  the  justices.  Verdict  for  plaintiff  and  judgment  thereon,  from 
which  defendant  appealed. 

A.  Moore  and  Iredell^  for  the  plaintiff, 
Thomas  F.  Jones,  contra. 
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By  Court,  'Rxmm,  0.  J.  We  deem  it  a  supeifluous  inquiry 
whether  the  appointment  of  Hines  to  the  office  of  constable  was 
▼alid  or  not,  because  we  think  the  judgments  and  orders  of  the 
county  court,  upon  which  the  executions  were  issued  and  the 
land  was  sold,  preclude  a  collateral  inquiry  into  the  regularity 
of  the  previous  proceedings. 

The  act  of  assembly,  B.  S.,  c.  46,  sec.  8,  confers  the  juris- 
diction on  the  county  court,  when  a  justice's  execution  is  re- 
turned, levied  on  land,  to  enter  a  judgment  there  for  the  debt 
recovered  and  costs,  on  the  application  of  the  plaintiff.  There 
the  act,  sec.  19,  provides,  that  when  an  officer  shall  levy  such 
an  execution  on  land,  he  shall  serve  the  defendant  with  notice 
in  writing  at  least  five  days  before  the  term,  to  which  the  execu- 
tion is  to  be  returned,  of  the  levy  and  of  the  term  to  which  it 
will  be  returned,  and  thereupon  the  court  shall  make  an  order 
of  sale.  If  it  shall  not  appear,  that  such  notice  has  been 
given,  then  the  court  is  to  order  a  notice  to  issue  to  the  defend- 
ant and  shall  not  proceed  to  make  any  order  of  sale  until  notice 
be  served  on  the  defendant  five  days  before  court.  These  pro- 
visions show,  that  the  proceedings  in  the  county  court  upon  the 
return  of  a  levy  on  land,  which  consist  in  rendering  a  judgment 
there  for  the  debt,  and  awarding  execution  thereof  against  the 
land  levied  on,  or  against  the  person,  or  property  generally,  of 
the  debtor,  at  the  election  of  the  creditor,  is  a  judicial  proceed- 
ing, and  therefore,  conclusive  until  reversed:  B.  S.,  c.  81,  sec 
108;  Janes  v.  Judbins,  4  Dev.  &  Bat.  L.  454  [34  Am.  Dec.  892]. 
The  rendering  of  the  judgment  imports  that  the  requisite  notice 
has  been  duly  given;  since  the  court  is  forbidden  to  enter  judg- 
ment until  notice  is  served.  There  must,  therefore,  have  been 
evidence  to  the  court,  that  there  had  been  notice;  and  the  de- 
cision upon  that  evidence  is  conclusive,  while  it  stands.  We 
have  held,  indeed,  that  when  it  appears  that  the  notice  had  not, 
and  could  not  have  been  given,  and  the  want  of  it  was  not 
waived  by  the  i>arly,  an  order  of  sale  would  be  void:  Borden  v. 
Smilh,  8  Dev.  &  Bat.  85.  That  is  the  neoessazy  result  of  the 
principle  laid  down  in  Arm^rong  v.  Harahaw^  1  Dev.  187;  Irby 
V.  WOson^  1  Dev.  &  Bat.  Eq.  568;  and  Skinner  v.  Moore^  2  Dev. 
&  Bat.  L.  188  [80  Am.  Dec.  165],  which  is,  that  a  judgment 
against  one  not  a  i>arly  to  the  suit,  is  void,  and  that  it  can  ap- 
pear that  he  is  a  party,  only  when  the  record  states  an  appear- 
ance or  the  official  service  of  process  on  the  person  or  his  prop- 
erty. 

Here  the  record  does  not  state  the  appearance  of  the  debtor, 
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but  it  states  the  levj  of  the  fieri  faciaa  on  his  land,  and  notice 
to  him  personally,  being  l>oth  servioe  of  process  on  the  property 
and  on  the  party.  That  such  service  was  actually  made  can  not 
be  collaterally  questioned;  not  more  than  the  appearance  of  the 
party,  if  the  record  had  set  forth  his  appearance.  Those  are 
statements  of  matters  of  fact  occurring  in  the  progress  of  the 
cause,  of  which  the  court,  in  which  the  case  was  pending,  must 
be  deemed  competent,  and  necessarily,  exdusiye  judges,  and 
therefore  such  statements  of  fact  are  conclusive,  and  no  aver- 
ment can  be  made  to  the  contrazy:  Skinner  v.  Moore^  2  Dev.  & 
Bat.  L.  162  [80  Am.  Dec.  155].  It  is  not  open  to  one  collaterally 
to  allege  that  the  service  was  not,  in  fact,  in  due  time,  as  set 
forth  in  the  record,  nor  that  it  was  not  by  a  proper  and  lawful 
officer,  as  it  purports  to  have  been.  If  an  action  were  brought 
on  this  judgment  of  the  county  court,  the  plea  to  it  would  be 
nul  tiel  record^  and  not  that  the  process  was  not  served,  or  that 
the  person  who  served  it  was  not  a  constable  or  a  sheriff.  Much 
more  must  such  averments  be  excluded,  when  the  question  is  on 
the  validity  of  what  was  done  under  the  judgment,  that  is  to 
say,  the  sale  of  property  under  an  execution  issued  on  it:  White 
V.  AJDbertBon^  8  Dev.  241.  Our  opinion  therefore  is,  that,  in  this 
action  of  ejectment,  the  official  character  of  Hines,  who  served 
the  wazrant,  levied  the  execution,  and  gave  the  notice,  could  not 
be  disputed. 

But  if  that  were  otherwise,  we  think  the  judgment  should  be 
affirmed  for  the  reason  given  by  his  honor,  namely,  that  Hines» 
whether  regularly  appointed  or  not,  was  acting  in  the  office  of 
constable  at  the  time,  and  had  been  for  about  six  months  before; 
and  therefore  that  his  acts  in  office  were  valid.  It  is  a  settled 
principle,  that  the  acts  of  officers  de  facto  are  as  effectual,  as  far 
as  the  rights  of  third  persons  or  the  public  are  concerned,  as  if 
they  were  officers  de  jure.  The  business  of  life  could  not  go 
on,  if  it  were  not  so:  16  Yin.  Abr.  114.  In  Fowler  v.  Bebee,  9 
Mass.  281  [6  Am.  Dec.  62],  there  was  a  plea,  that  the  commis- 
sion  had  illegally  issued  to  the  sheriff  who  served  the  writ,  and 
that  he  was  not  de  jure  sheriff.  Such  in  law  was  the  truth,  for 
in  OommonweaUh  v.  Fowler,  10  Id.  290,  upon  an  information, 
the  appointment  was  held  illegal,  and  vacated.  Yet  upon  demur- 
rer to  the  plea  in  the  action  mentioned,  the  plea  was  held  bad. 
Chief  Justice  Pearsons  said,  that  Smith,  the  sheriff,  was  no 
party  to  that  record  and  could  not  be  heard:  although  the  judg- 
ment would  as  effectually  dedde  on  his  title  as  if  he  were  a 
party;  which  would  be  contrazyto  natural  equity  and  the  policy 
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of  the  law.  From  considerations  like  those,  as  he  oonsidered, 
had  arisen  the  distinction  between  holding  an  office  de  jure  and 
defactOf  and  as  he  was  a  sheriff  in  fact,  the  service  by  him  was 
deemed  good  in  that  action.  That  decision  is  dixeotly  in  point 
here,  and  we  think  rests  upon  a  sound  foundation  of  reason  and 
authority.  One  not  duly  appointed  to  office,  must  yield  it  and 
the  fees  received  by  him  to  the  person  lawfully  entitied,  and  in 
actions  between  them,  in  which  both  sides  could  be  heard,  the 
court  would  determine  the  right,  and  also  the  legality  of  the  ap- 
pointment would  be  inquired  into  upon  a  quo  warranJto.  But 
except  in  proceedings  in  which  the  question  is  thus  direcUy  pre* 
sented,  "in  the  case  of  all  peace  officers,  justices  of  the  peace,  con* 
stables,  etc. ,  it  is  sufficient,"  said  Mr.  Justice  Buller,  in  Berryman 
T.  Mse,  4  T.  B.  866,  **  to  prove  that  they  acted  in  these  characters, 
without  producing  their  appointments,  and  that  even  in  the  case 
of  murder."  And  such  is  eveiy  day  our  experience  of  the  course 
of  proceeding.  When  a  wazxant,  judgment,  or  an  execution 
granted  by  a  justice  of  the  peace,  is  used  upon  a  trial,  there  is 
not  a  thought  of  proving  him  in  office  by  his  commission  and 
taking  the  oaths,  bat  only  that  he  is  an  acting  magistrate  and 
that  he  gave  the  precepts,  or  that  they  are  in  his  handwriting. 
It  is  the  same  as  to  the  return  of  a  sheriff  or  constable.  Th# 
csrown  case  alluded  to  by  Judge  Buller  is  that  of  Thomas  Oor^ 
don,  decided  by  all  the  judges  of  England  and  stated  by  Mr. 
East,  P.  0.  816,  from  the  manuscript  of  Judge  Buller  himself. 
The  persons  were  indicted  for  the  murder  of  Gteorge  Innnell, 
eonsiaUe  of  Pettishall,  in  the  execution  of  his  office,  in  attempir- 
ing  to  arrest  the  person  in  his  own  house,  by  virtue  of  a  warrant 
obtained  against  him  from  a  justice  of  the  peace,  at  the  instance 
of  one  Pratt,  for  an  assault,  which  warrant  had  been  directed 
to  the  constable  of  Pettishall  and  delivered  to  the  deceased  to 
execute  as  constable  of  the  parish,  it  appearing  that  the  de-> 
ceased,  at  the  time  he  went  to  the  person's  house  in  the  daytime  to 
execute  the  warrant,  had  his  constable's  staff  with  him  and  gave 
notiee  of  his  business;  and  farther,  that  he  had  before  acted  as 
constable  of  the  parish,  and  was  generally  known  as  such.  At 
a  conference  of  all  the  judges,  they  were  of  opinion,  that  was 
sufficient  evidence  and  notification  *'  of  the  deceased's  being 
constable,  although  there  was  no  proof  of  his  appointment,  or 
of  his  having  been  sworn  into  office."  And  Mr.  East,  p.  212, 
after  saying,  that  a  party  taking  upon  himself  to  execute  process 
must  be  a  l^gal  officer  for  that  puxpose  and  give  due  notification 
of  his  business,  else  the  killing  him  bv  one  he  arrests  will  be 
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only  manslaughter,  and  his  killing  the  other  party  pnipoeely 
for  not  submitting  to  his  arrest  will  be  murder,  proceeds  to  say, 
that  if  he  be  a  known  officer  de  facto,  acting  within  his  district, 
it  is  sufficient,  without  proving  his  apix>intment  or  swearing 
in.  This  doctrine  has  also  been  frequently  laid  down  hy  other 
courts  in  this  country:  The  People  v.  CoUins,  7  Johns.  649; 
Seed  Y.  OiUet,  12  Id.  296.  What  shall  constitute  an  officer  de 
fado  may  admit  of  doubt  in  different  cases.  The  mere  assump- 
tion of  the  office  by  performing  one  or  even  several  acts  appro- 
priate to  it,  without  any  recognition  of  the  person  as  officer  by 
the  appointing  power,  may  not  be  sufficient  to  constitute  him  an 
officer  de  facto.  There  must,  at  least,  be  some  colorable  election 
and  induction  into  office,  ab  origine,  or  so  long  an  exercise  of 
the  office  and  acquiescence  therein  of  the  public  authorities  as 
to  afford  to  the  individual  citizen  a  presumption  strong,  that 
the  party  was  duly  appointed,  and  therefore,  that  every  person 
might  compel  him,  for  the  legal  fees,  to  do  his  business,  and  for 
the  same  reason,  was  bound  to  submit  to  his  authority  as  the 
officer  of  the  country.  A  public  office  is  to  be  supposed  neoee- 
sazy  for  the  public  service  and  for  the  convenience  of  all  the 
various  members  of  the  community;  and,  therefore,  that  it  will 
be  duly  filled  by  the  public  authority.  When  one  is  found  act- 
ually in  office,  and  openly  and  notoriously  exercising  its  func- 
tions in  a  limited  district,  so  that  it  must  be  known  to  those, 
whose  official  duty  it  is  to  see  that  the  office  is  legally  filled  and 
also  that  it  is  not  illegally  usurped;  and  when  this  goes  on 
for  a  great  length  of  time,  or  for  a  period  which  covers  much 
of  the  time  for  which  the  office  may  be  lawfully  conferred;  it 
would  be  entrapping  a  citi2sen  and  betraying  his  interests,  if, 
when  he  had  applied  to  the  officer  de  facto  to  do  his  business, 
and  got  it  done,  as  he  supposed,  by  the  only  person  who  could 
do  it,  he  could  yet  be  told,  that  all  that  was  done  was  void,  be- 
cause the  public  had  not  duly  appointed  that  person  to  the 
office,  which  the  public  allowed  him  to  exercise.  Here  Hines 
was  appointed  in  November,  1842,  by  the  county  court  and  by 
the  requisite  number  of  magistrates,  for  one  year  thereafter; 
which  must  be  deemed  a  colorable  title  to  the  office.  He  en- 
tered upon  the  duties,  and  performed  them  as  the  known  con- 
stable of  his  district,  up  to  the  period  of  serving  the  execution 
in  this  case,  which  was  the  twenty-fifth  of  April,  1843.  We 
think,  clearly,  that,  in  reference  to  the  parties  in  that  case,  both 
the  plaintiff  and  defendant,  he  is  to  be  conclusively  deemed  a 
oonstable. 
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It  was  sapposed  in  the  aigoment  at  the  bar,  that  this  position 
is  opposed  by  the  previous  decisions  of  this  court  in  the  case  of 
State  v.  Shirley,  1  Ired.  L.  597,  and  State  y.  WaU,  2  Id.  267,  and 
particularly  State  v.  Brigga,  3  Id.  857.  But  as  "was  observed  in 
Wall's  case,  the  question,  in  the  two  former  cases,  did  not  at  all 
concern  the  validity  of  acts  done  by  officers  de  facto,  or  their 
lesponsibiliiy  for  usurping  the  offices;  but  the  question  was 
merely,  whether  the  bonds  payable  to  the  state  were  valid,  when 
deliTered  to  persons  not  authorized  by  the  statute  to  receive 
them  in  the  particular  cases,  in  which  tiiose  bonds  had  been  ac- 
cepted. In  Briggs'  case  it  did  not  appear,  that  Smith  was  a 
known  officer,  or  that  he  had  acted  a  day,  or  that  the  transac- 
tion, out  of  which  the  indictment  grew,  was  not  his  first  essay 
in  office;  and  the  case  was  presented  to  this  court,  and  seemed 
to  have  been  tried  in  the  superior  court,  upon  the  titie  to  his  office 
solely;  as  to  which  there  could  be  no  doubt.  It  is  true,  the  pre- 
siding judge  said,  that  the  defendant  could  not  be  protected  by 
the  objection  on  the  trial,  that  Smith  was  not  a  constable,  because 
he  did  not  make  that  objection,  when  he  resisted  his  authority. 

But  we  thought  that  made  no  difference,  because  the  defend- 
ant's justification  depended  upon  the  existence  or  want  of  au- 
thority in  Smith,  and  not  upon  the  defendant's  opioion  on  that 
point.  Now  his  authoriiy  might  be  shown  either  by  direct  evi- 
dence of  a  legal  apix>intment,  in  which  he  fiuled;  or  by  evidence, 
that  he  acted  and  was  generally  known  as  an  officer,  and  thai 
he  gave  notice  of  his  official  character  to  the  defendant,  in  which 
also  he  failed.  There  was  no  previous  exercise  of  any  power  of 
the  office  stated,  not  even  an  admission  into  office  by  the  county 
court.  An  insufficient  appointment  only  appeared,  veithout  any 
admission;  for  there  was  no  evidence  that  the  party  was  sworn 
in.  In  that  state  of  the  case  he  could  not  for  any  purpose  be 
held  to  be  an  officer  de  jure  or  de  facto,  unless  as  against  him- 
self as  to  such  acts  as  he  might  undertake  to  do,  as  an  officer. 
He  had  not  been  recognized  by  the  public  as  an  acting  officer, 
neither  by  the  appointing  and  admitting  power,  nor  by  those 
who  had  the  power,  and  with  whom  was  the  duiy,  on  behalf  of 
the  public,  of  depriving  him  of  the  office,  if  improperly  assumed 
by  him.  It  was  therefore,  a  naked  question,  whether  the  ap- 
pointment by  the  county  court  was  in  itself  valid,  under  the 
circumstances  in  which  it  was  made;  and  the  present  case  is,  for 
that  reason,  distinguishable  from  it.  Upon  the  general  princi- 
ple before  stated,  the  court  is  of  opinion,  that  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 
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Jni>aXE2VT  OAK  HOT  BE  COLLATSEALLT  ATTACKED:  SkifWer  ▼.  Jtfoort,  89 

Am.  Dea  155,  and  note;  ToHhw  ▼•  J7a^,  81  Id.  478;  Banitter  ▼.  HigginBon, 
82  Id.  184;  Sh^feU  t.  SW^f  37  Id.  881;  /odbMii  y.  Aitor,  39  Id.  281;  Swiff- 
gari  ▼.  JSToite-,  Id.  418;  thoagh  lee  Namm  ▼.  BtoMtU,  86  Id.  881;  to  thii 
«iEMt  the  principal  oaae  was  cited  in  HoohB  v.  Moiu^  8  Ired.  L.  90. 

PBIBXQTJI8XTI8  AKD  Byidbnox  Nbcsssart  TO  A  Judoxbnt  axe  prestuned  to 
haye  existed,  the  oonrt  having  JoriBdiction  of  the  tabjeet-matter:  Joickmm  ▼. 
Attotf  89  Am.  Dec  281;  and  see  Sunggart  ▼.  Hfjuhtr^  Id.  418;  Bkmdsr  t. 
DoMfon^  Id.  480.  The  rendering  of  a  judgment  imports  that  due  notice  waa 
giTon  defendant:  ifcLeoa  v.  PauZ,  6  Ired.  L.  25;  and  no  farther  evidence  d 
•enrioe  of  notice  is  reqainto  beaidea  that  oontained  in  the  record  itaelf :  Ward 
▼.  Samndent  6  Id.  885.  So  a  nle  nnder  a  Judgment  dnly  docketed,  and  a 
wmdiUimd  expomu  inoed,  is  suffident  evidence  that  there  has  been  an  adver- 
tisement and  notice  to  the  defendant:  Chier  v.  Bk^fne^  87  N.  0.  840;  and 
where  a  coart  made  an  order  of  sale  of  land  levied  on,  the  defendant  can  not 
contend  coUateraUy  that  the  levy  was  invalid  beoanse  the  deaoription  was  in- 
soffident:  J<me9  v.  AuiUn,  10  Id.  22.    All  theae  oases  cite  the  principal  case. 

OmoKBa  Di  FAOTO.— This  sabject  is  discnssed  at  length  in  the  note  to 
HUdreA  v.  Melniire.  19  Am.  Dec  61;  see  also  i^ottee  Jurg  v.  ffam^  20  Id. 
894;  Wikoxr.8mUh,2lld.2lZi8ekkMiberr.  iNiIey,88Id.  IWiMeOrtgorr. 
Balck,  89  Id.  231.  The  principal  case  was  dted  aa  anthority  for  the  podtkMi 
that  aote  of  officers  de/aeio  are  as  effbctoal  when  they  conoem  the  ri^te  of 
third  persons  or  the  pablic,  aa  if  tbqr  were  the  aote  of  officers  de  jmre:  6V0- 
iam  T.  Beddiek,  4  Ired.  L.  868;  Wdeh  v.  SeoU,  6  Id.  74;  Mabrg  v.  TWrm- 
Um,  8  Id.  201;  BwUm  v.  PatUm,  2  Jones'  L.  128;  SMndM  v.  Warden^  7  Id. 
878;  Oommisakmen  t.  MeDarnO,  Id.  113;  People  v.  StaUm^  78  N.  0.  560f 
and  to  the  dSMt  that  the  validity  of  the  aote  of  each  an  officer  can  not  be 
impeached  odlaterally,  in  AdemHe  T.  SO.B.B.  v.  JokHBUm^  70  Id.  860. 


Seaxb  t;.  Soott. 

[4  IBBDBU'S  Law,  400.) 

TaaMMX  B¥  DaoBABBD  TO  Kill  P]ubonxb»  made  sevenl  weaka  bsfota  the 
aot  of  killing,  does  not  mitigate  the  oflianse,  where  the  kiUiqg  was  aol 
neooSBMy  in  self-defense. 

Wkibb  On  OF  THE  Pabtibs  nr  a  Fiobt  Draws  ma  KmB  withoat  no- 
tice to  the  other,  who  ezpeote  only  a  fight  without  weapons^  the  former 
stebbing  and  killing  the  other,  it  is  murder. 

Wbbbb  the  Pasties  wsbb  Quabbbuno,  and  a  third  person  was  endeavor- 
ing to  prevent  a  fight,  and  the  prisoner  backed,  and  the  deceased,  having 
no  weapon,  followed  him  eight  or  ten  stops,  when  the  prisoner,  without 
any  actual  combat  or  scuffle,  struck  the  fatal  blow,  the  crime  is  murder. 

Judoment  will  hot  be  Bevebsed  because  it  does  not  appear  from  the 
record  that  the  judgment  ought  to  have  been  given,  bat  only  for  error 
apparent  in  the  decision  of  the  court. 

OMnnoN  TO  Give  iNSTBUonoini  that  xiobt  have  BBSir  Pbopeb,  if 
asked,  is  not  error,  but  only  the  giving  wrong  instruotians  or  the  re- 
fusing right  ones  when  asked. 

Ibdxotmszit   for   murder.     Alfred  Johnson,  the   deceased's 
biother,  testified  that  he,  the  deceased,  and  the  pxisoner  were* 
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with  oiheni,at  one  Nutfa  house;  that  thqr  left  the  house  in  the 
night,  which  was  a  faright  starlight,  there  being  no  moon;  ibat 
the  deceased  and  pxisoner  had  words,  but  did  not  qnanel,  nor 
appear  angiy;  that  the  prisoner,  with  a  long,  sharp  instrument, 
struck  the  deceased,  who  immediately  expired;  and  that  the  de-> 
ceased  had  no  weapon.    One  Oowan  swore  that  he  left  Nutt's 
house  with  the  others;  that  he  was  ahead  of  the  deceased,  and 
heard  him  and  the  prisoner  quarreling;  that  he  looked  back,  and 
saw  Alfred  Johnson  trying  to  stop  their  fighting;  that  prisoner 
backed  some  eight  or  trai  steps,  the  deceased  following  him;  and 
that  he  saw  the  prisoner  running;  from  his  l^<y<1"Tig  he  thought 
prisoner  was  afndd.    Other  witnesses  testified  to  substantially 
the  same  facts,  and  that  they  saw  deceased  and  prisoner  sway- 
ing back  and  forward,  as  though  they  were  about  to  fight,  with 
Alfred  Johnson  between  them,  endeaToring  to  separate  them. 
Giant  testified,  that  three  weeks  before  the  deceased  and  pris- 
oner had  had  a  fight,  which  the  prisoner  seemed  to  want  to 
aroid;  and  that  deceased  had  said  he  would  kill  the  prisoner, 
and  he  had  told  the  prisoner  of  the  threat.    Oharlotte  Mitchell 
also  testified  to  haying  heard  the  deceased  threaten  to  kill  the 
prisoner,  once  at  her  house  where  the  prisoner  resided,  though 
not  in  the  prisoner's  presence;  and  that  a  yellow  girl,  with  whom 
the  deceased  at  one  time  had  been  on  good  terms  but  had  since 
hUem.  out,  was  stopping  at  her  house.    The  prisoner's  counsel 
iuiristfld  that  the  killing  was  in  self-defense,  and  moTed  the  court 
to  instruct  the  jury ,  that  if  they  believed  the  deceased  had  threat- 
ened the  prisoner's  life,  and  the  prisoner  knew  it,  and  gave  back, 
and  the  deceased  followed  him,  the  killing  was  in  self-defense, 
or,  at  most,  manaUughter.    The  court  instructed,  that  if  from 
the  threats,  and  the  evidence  of  the  witnesses,  they  should  be- 
lieve  that  the  deceased  was  so  assailing  the  prisoner  that  he 
could  not  escajM  great  bodily  harm  without  killing  him,  the 
homicide  was  excusable;  that  if  they  found  the  parties  were 
scuffling,  during  which  one  of  them  was  killed,  the  crime  was 
manslaughter;  but  that  if  the  parties  were  only  trying  to  get  to- 
gether, and  no  blows  had  passed,  or  if  the  prisoner  had  given 
back  and  deceased  had  followed  him,  but  had  struck  no  blow 
and  had  no  vreapon  about  him,  and  the  prisoner  struck  him  with 
a  weapon  liable  to  produce  death,  the  crime  was  murder.    Pris- 
oner was  found  guilty  of  murder.    A  motion  for  a  new  trial  was 
evermled,  and  prisoner  appealed. 

WkUaher^  aUam/ey  general^  for  the  state. 

No  counsel  in  this  court  for  the  defendant. 
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'RuFFis,  0.  J.  The  instractioiis  to  tbe  juiy  seem  to  be  fullj 
responsiye  to  the  prayer  of  the  prisoner,  and  we  do  not  perceive 
in  them,  as  given,  any  error  to  the  prejudice  of  the  prisoner. 
The  killing  was,  unquestionably,  not  from  necessity  in  defense 
of  the  prisoner's  person.  Lord  Hale  says,  that  it  must  appear 
plainly  by  the  circumstances  of  the  case,  as  the  manner  of  the 
assault,  the  weapon,  or  the  like,  that  the  party's  life  was  in  immi- 
nent danger— -otherwise,  the  killing  of  the  assailant  is  not  jus- 
tifiable self-defense:  1  P.  C.  484. 

And  Mr.  East  lays  it  down,  ''  that  a  bare  fear,  however  well 
grounded,  that  another  intends  to  kill  one,  unaccompanied  with 
an  overt  act  indicative  of  such  intention,  will  not  warrant  the 
latter  in  killing  the  other  by  way  of  prevention;  there  must  be 
anactualdangerat  the  time:"  1  East's  P.  C.  272.  Therewashere 
no  danger  of  the  prisoner's  life  or  great  bodily  harm;  for  the 
deceased  had  no  deadly  weapon,  nor  any  means  of  doing  the 
prisoner  such  harm,  and  in  no  manner,  at  the  time,  indicated 
an  intention  to  do  so,  and  they  were  nearly  of  the  same  strength. 
But  notwithstanding  the  defect  of  evidence  of  any  contempora- 
neous purpose  or  ability,  on  the  part  of  the  deceased,  to  kill 
the  prisoner,  the  court  left  to  the  jury  the  inquiry  of  fact, 
whe^er  the  deceased  was  assailing  the  prisoner  in  a  deadly 
manner;  which  the  jury  found  against  the  prisoner.  He  has, 
therefore,  no  cause  of  complaint  on  this  point.  The  instruc- 
tions asked  are  then  to  be  considered  in  reference  to  the  posi- 
tion, that  the  killing  was  not  more  than  manslaughter.  The 
prayer  was,  that  if  the  deceased  had  threatened  to  take  the  pris- 
oner's life,  which  was  known  to  him,  and  he  gave  back  and  the 
deceased  followed  him,  as  stated  by  Cowan,  then  the  killing  was 
only  manslaughter.  As  to  the  threat  it  must  have  been  that 
proved  by  Grant  to  have  been  made  three  weeks  before,  as  that 
alone  was  communicated  to  the  prisoner.  We  do  not  perceive 
how  that  can  mitigate  the  oflfense.  If  it  has  any  e£Eect,  it  tends 
to  show,  that  the  killing  was  not  on  heat  of  blood,  but  both  in- 
tentional and  of  previous  purpose;  and  therefore  it  would  be 
murder,  unless,  from  the  threats  and  the  droumstances  attend^ 
ing  the  encounter,  it  should  api>ear,  that  it  was  necessary  in 
sdf-defense — ^which  we  have  already  seen,  was  not  so.  But, 
notwithstanding  this  consideration,  his  honor  did  beneficently 
put  it  to  the  jury,  that  if  the  parties  became  engaged  in  ascufiie, 
during  which  the  prisoner  killed  the  deceased,  it  would  be  bnl 

manslaughter. 
Now,  in  the  case  of  mutual  combat  upon  words  of  reproach 
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or  oliher  snclden  prorooation,  if  one  of  the  parties  takes  an  undue 
adirantage,  as  by  drawing  his  sword,  and  making  an  assault,  be- 
fore the  other  has  an  opportunity  to  draw  his,  it  is  settled,  that 
it  is  murder.    And  so  here  where  one  of  the  parties  drew  his 
knife  without  notioe  to  the  other,  who  expected  only  a  fight 
without  weapons,  as  the  other  knew,  it  wotdd  seem,  even  if  they 
actually  engaged  in  the  fight,  that  the  former's  stabbing  the 
other  must  be  murder,  for  it  is  plain,  that  the  slayer  intended 
a  fight  as  well  as  the  other,  but  he  did  not  intend  a  fair  fights  as 
a  trial  of  natural  strength,  but  sought  the  other's  blood.     But 
in  this  case  there  was  no  actual  combat  prior  to  the  mortal  blow. 
Under  the  prayer  and  instructions  we  are  to  consider  the  case, 
as  to  this  point,  upon  the  testimony  of  Cowan  alone,  laying 
aside  that  of  A.  Johnson  and  the  other  witnesses.   Cowan  states 
that  both  of  the  parties  were  quarreling,  and  that  A.  Johnson 
was  trying  to  prevent  a  fight  between  them,  when  his  attention 
was  drawn  to  them;  that  he  then  saw  the  prisoner  back,  and  the 
deceased  follow  him  eight  or  ten  steps;  that  he  saw  no  scufDe 
nor  blow  given  by  either  party,  but  saw  the  prisoner  run  off— 
which  was,  no  doubt,  immediately  after  giving  the  first  fatal 
blow.    Upon  this  evidence,  by  itself,  it  is  clear,  that  it  is  mui^ 
der.     Two  men  meet  in  the  street,  and,  upon  angry  words  on 
both  sides,  one  of  them  offers  a  fight  and  the  other  retreats  a  few 
steps,  but  without  declining  the  fight.    Instead,  however,  of 
fighting,  as  was  expected  by  the  other,  without  arms,  he,  that 
retreats,  had  either  during  the  quarrel  drawn  his  knife  and 
meant  by  his  retreat  to  draw  the  other  on,  or  he  fell  back  until 
he  could  draw  his  knife:  and  then,  without  warning  his  adver- 
Baiy  to  keep  off,  and  as  soon  as  he  got  within  reach,  and  before 
he  had  made  a  blow,  he  stabbed  him  so  as  with  a  single  stroke 
to  take  his  life  upon  the  spot,  and  immediately  fled. 

The  prisoner  not  only  took  an  xmdue  advantage  of  the  de- 
ceased, but  he  took  it,  while  he  meant  the  deceased  to  believe, 
that  they  were  to  fight  on  an  equality;  which  argues,  not  sudden 
passion,  but  a  wanton  and  cruel  thirst  for  blood.  If  to  these 
circumstances  be  added  that  of  the  deceased's  threat  three  weeks 
before,  the  case  is  rather  aggravated  than  mitigated.  For  it 
tends  to  raise  a  presumption  of  a  previous  mutual  grudge,  which 
the  one  party  was  then  seeking  to  gratify,  in  an  ordinary  fight, 
and  the  other  party  to  gratify  fatally  under  the  pretense  of  a 
sudden  mutual  combat,  in  which,  though  his  adversary  thought 
it  was  to  be  fair,  he  meant  to  take,  and  secretly  did  take,  aa 
undue  and  fatal  advantage. 
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In  consnltation  it  ocouxred  to  ns  at  one  timei  that  the  caae 
might  properly  have  been  left  to  the  jury  favorably  to  the  pris- 
oner, on  the  principle  of  Leveta  Case,  Cro.  Car.  638,  which  is, 
that  if  the  prisoner  had  reasonable  ground  for  believing  that 
the  deceased  intended  to  kill  him,  and,  under  that  belief,  slew 
him,  it  wotdd  be  excusable  or  at  most  manslaughter,  though,  in 
truth,  the  deceased  had  no  such  design  at  the  time.  To  that 
purpose  the  jealousy  of  the  deceased,  the  previous  fight  in 
which  the  deceased  took  an  undue  advantage,  his  threat,  his 
readiness  again  to  quarrel  and  fight,  and  the  time  being  night, 
in  which  the  deceased  might  be  armed  without  the  prisoner's 
discovering  it,  would  be  material.  But  the  court  is  satisfied, 
for  several  reasons,  that  the  prisoner  can  take  no  benefit  from 
that  principle.  The  belief,  that  a  person  designs  to  kill  me, 
will  not  permit  my  killing  him  from  being  murder,  unless  he  is 
making  some  attempt  to  execute  his  design,  or,  at  least,  is  in  an 
apparent  situation  to  do  so,  and  thereby  induces  me  reasonably 
to  think  that  he  intends  to  do  it  immediately.  Here  there  cer- 
tainly was  no  such  purpose  then  in  the  mind  of  the  deceased,  as 
he  had  no  weapon  of  any  sort  Nor  did  the  prisoner  have  any 
just  reason  to  think  that  the  deceased  so  designed  then;  for  al* 
though  it  was  night,  yet  it  was  bright  starlight,  so  that  all  the 
company  could  see  each  other  distinctly,  and  the  prisoner  must 
have  seen  that  the  deceased  was  not  armed,  or  that,  at  least,  he 
did  not  appear  to  be  armed.  The  most,  then,  that  could  be 
made  of  it  would  be,  that  the  prisoner  may  have  thought  that 
the  deceased  might  be  armed,  and,  therefore,  that  he  might  then 
intend  to  kill  him.  But  such  a  remote  conjecture  will  not  au- 
thorize one  man  to  kill  another..  There  might  have  been  more 
in  it,  if  the  deceased  had  been  found  lurking  on  the  way  of  the 
prisoner  in  the  dark,  when  he  could  not  tell  whether  he  was 
armed  or  not,  but  might  presume  from  his  ill-will  towards  him, 
and  the  situation  in  which  he  was  found,  that  he  was.  But  it 
can  not  apply  to  a  case  where  there  is  light  enough  for  the 
parties  to  know  each  other,  and  upon  a  mutual  quarrel  they  be- 
gin a  fight,  in  which  neither  party  appears  to  be  aimed,  and  one 
of  them  secretly  prepares  a  deadly  weapon,  with  which  he  as- 
sails and  kills  the  other,  who  in  realiiy  was,  as  he  appeared,  not 
armed.  Besides,  the  prisoner  did  not  allege,  in  his  defense, 
that  he  believed  at  the  time  that  the  deceased  intended  to  kill 
him,  and  under  that  belief,  that  he  slew  him.  He  prayed  for 
instructions  on  the  allegation  that  the  deceased  did  intend  to 
kill  him,  and  not  on  the  prisoner's  reasonable  though 
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belief,  that  he  so  intended.  As  the  prisoner  alone  podtively 
knew  the  state  of  his  own  mind  on  that  point,  and  he  did  not 
faring  forward  the  idea  of  saoh  a  faelief  having  been  entertained 
by  him,  the  court  and  jury  could  not  presume  it.  Moreover,  it 
has  often  been  decided,  that,  according  to  the  constitaiion  of 
this  court,  we  can  not  rererse  a  judgment,  because  it  does  not 
wppetiX  in  the  record  that  the  verdict  ought  to  have  been  given, 
bat  only  for  error  apparent  in  the  decision  of  the  court. 

Therefore,  an  omission,  merely,  to  give  instructions  that 
might  have  been  proper,  if  asked,  is  not  error,  but  only  the  giv- 
ing wrong  instructions,  or  the  refusing  right  ones  when  asked. 
We  do  not  know  in  this  case,  that  the  judge  did  not  submit  tiiis 
inquiry  to  the  jury;  for  the  evidence  and  occurrences  at  the 
trial  are  not  fully  set- forth  in  any  case,  but  the  appellant  states 
only  so  much  as  is  material  to  the  points,  on  which  he  excepts 
to  the  opinion  of  the  court.  But  at  all  events,  it  does  not  ap- 
pear that  the  prisoner  prayed  any  instructions  on  this  point, 
and  therefore  he  can  not  complain  of  the  omission.  There  is 
no  error  in  the  judgment:  which  will  be  certified  to  the  supeiioir 
court. 

Ordered  that  it  be  certified,  there  is  no  error  in  the  judgment 
bdow. 

Damul,  J.,  diHsentftd.  

MuBma,  WBAT  Cobviuvtmsi  Sao  note  to  WkUqfcrd  t.  OommrnKwrnkk, 
18  Am.  Deo.  771|  Bowen  v.  SUtte,  82  Id.  826;  AfUkmi^  v.  Aafo,88  Id.  148| 
State  V.  Hoover,  84  Id.  888|  StaU  v.  AS,  Id.  896;  StaU  t.  Johnmrn,  86  Id. 
742;  SUmgkierv.  OommamoeaUk,  87  Id.  688;  Dku  v.  Siaie,  80  Id.  44&  The 
pcjiieipsl  oiM  mm  refemd  to  wiHtL  ftpproral  in  8iaU  t.  SatrUt  1  Joneo'  Lb 
106;  SUUey.  Dkmi,  76 K.  a  28a 

OmSBION  OV  JUDGB  TO  GBABOI  JUBT  OV  a  PAXnOITLAB  PODTr  DMISt  bo 

broogiit  to  his  attentiaD  before  they  have  retumed  their  verdiet;  and  if  he  le 
not  remiiided  of  the  mnierion  till  after  the  ▼erdiot»  it  is  not  error  lor  him  to 
rrfoae  then  to  ohaige  on  each  point:  State  t.  OatUn,  28  Am.  Dea  280.    And 
theaheenoe  of  inetmotions  not  speoifically  prayed  for  la  not  error:  Cfkmtk 
flMs  ▼.  AnAft,  86  Id.  211. 


Oaijloway  t;.  Mo] 


'1Uu:im: 


{5  ZBBDHftb'k  Law,  U.] 

OaoMTT  OouBV  OAjr  AiOND  Omanoini  nr  its  Rkx>bd8  which  ooenrred  ai 
a  previona  term;  and  the  record  thna  amended  etanda  aa  if  it  had  never 
been  defective,  or  aa  if  all  the  entriea  had  been  made  and  completed  at 
the  prerloaa  term. 

KiooKSS  or  A  Ouoiir  can  not  bb  Imfuonbd,  upon  mattera  within  iti  Jiiri» 
diction,  when  offered  in  eTidence,  by  ooonter  evidence. 


154  Oallowat  v.  McEeithen.        [N.  Carolina. 

ADMUiiBTSiiTioN  was  granted  on  the  estate  of  one  Oorbit,  to 
the  plaintiff;  McKeithen,  who  opposed  the  granting,  appealed, 
and  the  superior  court,  at  the  Jnne  term,  1837,  ordered  that 
administration  be  granted  to  the  plaintiff  on  his  giving  bond, 
and  that  a  writ  of  procedendo  issue  to.  the  oouniy  court  to  carry 
the  order  into  effect.  The  records  of  the  June  term,  1837,  in 
their  present  form  show  that  the  writ  was  complied  with.  Sub- 
sequently this  action  of  detinue  was  brought  against  the  defend* 
ant  to  recover  a  slave  detained  by  him  belonging  to  the  intestate. 
Defendant  pleaded  rum  detinet,  and  on  the  trial  produced  in  evi- 
dence the  records  of  the  county  court,  at  the  December  term, 
1812,  in  which  it  was  stated  that  the  couniy  court  at  the  June 
term,  1837,  omitted  to  comply  with  the  writ  of  procedendo,  by 
extending  the  record.  On  motion,  the  court  ordered  that  let- 
ters be  issued  to  plaintiff,  and  bond  be  taken  nunc  pro  tunc,  the 
letters  and  bond  to  have  relation  and  bear  date  as  of  June  term, 
1887.    The  plaintiff  was  thereupon  nonsuited,  and  appealed. 

Strange,  for  the  plaintiff. 

W.  Window,  contra. 

By  Court,  "Dasjxl,  J.  We  think  that  the  judge  erred  in  non- 
suiting the  plaintiffs.  The  couniy  court  of  Brunswick,  at  the 
December  session,  1842,  had  a  right  to  amend  any  omission  in 
the  record  of  the  same  court,  which  had  taken  place  at  June 
term,  1837,  by  the  act  of  the  court  or  the  clerk.  And,  when  the 
record  was  tiius  amended,  it  stood  as  if  it  had  never  been  de- 
fective, or  as  if  all  the  entries  had  been  made  and  completed  at 
the  June  session  of  1837;  for  the  affidavits,  motions,  and  orders 
which  were  made  at  the  December  session,  1842,  were  not,  and 
ought  not  to  have  been,  incorporated  in  the  amended  record  of 
the  session  of  June,  1837 — they  were  no  part  of  it:  Bright  v. 
Sugg,  4  Dev.  L.  492;  State  v.  Roberts,  2  Dev.  &  Bat.  L.  540.  It 
appears  by  the  transcript,  that  the  couniy  court,  at  their  June 
session  in  1837,  did  take  an  administration  bond  of  the  plaintiffs 
in  the  penally  of  eight  thousand  dollars,  with  sureties  approved 
by  the  said  court.  We  think  that  the  record  of  the  June  session, 
1837,  of  the  couniy  court  did  show  that  the  plaintiffs  were  ap- 
pointed, gave  bond,  and  qualified  as  administrators  of  J.  Corbit, 
at  that  term.  The  records  of  the  court,  upon  matters  within  its 
jurisdiction,  when  offered  in  evidence,  can  not  be  impugned  by 
counter  evidence:  Reid  v.  Kelly,  1  Dev.  L.  818. 

The  nonsuit  must  be  set  aside  and  a  new  trial  awarded. 

Judgment  accordingly. 
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Obthans'  Coubt  mat  Obdek  its  Pbogbkdinos  Axxnbkd,  by  adding  to  an 
■dmioistrator's  aoooant  an  affidavit  which  had  before  been  taken  in  oonrt» 
bot  not  filed:  Kennedy  v.  WaelumUh,  14  Am.  Deo.  676. 

Trttth  of  Facts  CKRTmsD  ik  a  Riookd  cannot  be  collaterally  impeached 
by  eridence  aUtmde:  Jonea  v.  Judkma,  34  Am.  Dec.  392;  and  where  the 
record  of  a  former  suit,  offered  in  evidence  on  a  pending  trial,  is,  without 
objection,  amended  before  it  ia  read  in  evidence,  the  regolarity  of  sooh 
amendment  can  not  be  qnestioned  in  the  latter  case:  Chrahamr,  Lynn,  89  Id. 
493. 


GOLUNB  V.   BeNBXTBY. 

[6  lBn«LL'i  Law,  118.] 

Wmnns  oav  not  bb  Exam  inxd  as  to  Meaning  or  a  Plain  Woed  im  a 

contract,  for  that  is  a  qnestion  of  law  determinable  by  the  oout. 
To  Bbtabubh  a  Skvkbal  Fishbbt  in  Navioablb  Watbbs  it  thoald  appear 

that  all  other  personB  have  been  kept  ont  by  the  plaintiff  and  his  gnat- 

on  from  fishing  in  any  manner  in  the  waters  to  which  the  plaintiff  lays 

Hfiim 
ISBif. — Tmcty  owning  the  shore  can  not  acquire  a  several  fishery  in  the  w&ten 

adjoining  by  merely  clearing  out  a  bottom  for  the  more  speedy  andseoors 

fishing  by  a  seine  to  be  haoled  np  to  his  own  beach. 
BaoHT  OF  Sbvxbal  Fishbbt  Dbpbnbb  upon  Right  to  Soil,  and  can  not 

exist  independently  of  it,  nnless  derived  by  a  special  grant  from  the 

crown,  or  by  prescription. 
Obaht  Bounded  on  Watebooubsb  can  not  bb  CSabbxed  into  the  Watsb. 

beyond  the  special  bounds  mentioned,  if  the  tide  ebbs  and  flows  there. 
Natioablb  Watebs  and  Land  Covebbd  bt  Them  can  not  bb  G&antbd 

as  private  property  nnder  the  statntes  of  North  Carolina. 

Oasb,  to  recoTer  damages  for  an  interference  with  the  plaini- 
ifPs  ezdnslTe  right  of  fiahetj.  The  defendant  had  leased  the 
property  in  qnestion  to  one  H.  W.  Collins;  and  after  seTeral 
mesne  oonvejanoes  of  the  term  it  came  to  the  plaintiff's  posses- 
sion. After  the  lease  Benbuiy  purchased  the  tract  of  land  ad- 
joining  the  fishery,  and  established  a  fishery  on  the  shore  and 
fished  there.  The  shore  at  this  point  was  curved,  and  it  was 
impossible  for  them  both  to  shoot  their  seines  towards  the  chan- 
nel of  the  sound,  at  right  angles  with  the  shore,  without  inter- 
secting before  thejr  reached  the  channel,  and  the  water  fished  by 
each  lay  opposite  the  other's  land.  The  result  was,  the  plaint- 
ifPs  fishery  was  interfered  with,  and  his  hauls  lessened.  Evi- 
denoe  was  offered  hj  the  plaintiff  showing  there  was  a  custom 
among  the  fishers  on  Albemarle  soxmd  (where  the  fisheries  were 
located),  that  any  one  who  had  established  a  fishery,  fished  in 
the  waters  opposite  his  land,  and  that  after  such  establishment 
the  right  was  exclusiTe;  but  that  until  that  time  an  adjoining 
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owner  might  flsh  the  water  of  the  nest  proprietor.  One  of  the 
witnesses  was  asked  as  to  the  meaning  of  certain  words  in  the 
lease;  bat  the  question  was  objected  to,  and  the  court  ruled  it 
improper.  The  plaintiff  contended  that  the  waters  of  Albe- 
marle sound  were  not  naTigable,  in  the  common  law  sense  of  the 
term;  that  the  defendant,  having  leased  the  premises,  had  no 
right  to  diminish  their  Talue;  and  that  the  jury  might  infer  a 
legislatiTe  grant  of  the  properly.  The  court  expressed  an  opin- 
ion against  the  plaintiff,  who  submitted  to  a  nonsuit.  Judg- 
ment was  thereupon  rendered  in  faTor  of  the  defendant,  from 
which  the  plaintiff  appealed. 

« 

Badger  and  Kimmey^  lot  the  plaintiflL 
A.  Myore  and  IredM^  contra. 

By  Oourt,  BumH,  0.  J.  This  caae^  which  was  before  the 
court  at  December  term,  1842, 8  Ired.  L.  277  [88  Am.  Dec.  722], 
)ias  been  brought  up  again,  with  some  additional  facts,  whidi 
came  out  on  the  second  trial.  But  they  do  not  seem  to  vaiy  the 
case  materially.  It  was  not  competent  to  examine  a  witness  as 
to  the  meaning  of  a  plain  word  in  the  contract;  for  that  is  a 
question  of  law  determinable  by  the  court 

There  are  no  sufficient  grounds  for  the  presumption  of  a  grant 
by  either  the  exeontiTe  officers  of  goTenunent  or  by  the  legisla- 
toxe:  even  if  one  could  be  presomed  under  any  circumstances. 
To  say  nothing  more,  the  present  plaintiff  has  much  enlarged 
his  seine,  so  that  his  use  and  that  of  his  grantors  is  not  the 
same.  But  there  really  has  been  no  continued  and  exclusiTe 
use  of  the  fisheiy,  as  claimed  by  the  plaintiff.  He  and  those 
under  whom  he  claims  fished  the  waters  at  this  place,  it  is  true. 
But  in  so  doing,  they  only  exercised  a  right,  which,  prima  facvB^ 
belonged  to  them  in  common  with  all  other  citizens;  and  their 
fishing  is  referable  to  that  right,  and  can  not,  of  itself,  be  a 
ground  for  presoming  an  exdusive  right.  To  this  latter  pur- 
pose, it  is  necessary  it  should  api>ear,  that  all  other  persons 
have  been  kept  out  by  the  plaintiff  and  his  grantors,  not  only 
from  fishing  with  seines,  but  fishing  in  any  manner  in  the  waters 
to  which  the  plaintiff  lays  claim.  In  that  respect,  the  case  is 
not  made  out  at  all.  It  appears,  that  it  has  been  the  common 
habit  of  those,  who  chose,  to  fish  in  any  waters  of  the  Albe- 
marle sound  before  a  seine  groxmd  was  cleared,  and  ''  a  fishery 
established,"  as  it  is  called,  by  the  owner  of  the  beach;  and  it 
has  nerer  been  thought,  that  such  fishing  was  an  usurpation. 
Now  the  owner  of  a  several  fishery  has  the  properly  in  the  fish. 
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and  may  TnainteiTi  trespass  for  taking  them:  Smiih  v.  Kemp,  2 
Salk.  637.  Yet  it  does  not  appear,  that  any  one  was  ever  sued 
by  any  owner  of  his  land  for  catching  fish  there,  nor,  indeed, 
that  snch  an  action  was  ever  brought  hy  any  owner  of  Lmd  on 
Albemarle  sound,  either  before  or  after  he  began  to  fish  the 
water,  to  which  his  land  was  adjacent.  The  fact  seems  to  be 
nothing  more  than  that  there  has  been  some  kind  of  under- 
standing among  contiguous  riparian  proprietors,  for  their  own 
convenience,  how  they  cotdd  and  would  exercise  the  right  of 
fishing  to  the  greatest  advantage  of,  and  with  the  least  likeli- 
hood of  interfering  with,  each  other.  But  the  interference, 
which  they  contemplated,  was  not  an  interference  with  a  right, 
which  one  of  them  had  as  an  exclusive  right  against  all  the  world, 
but  only  an  interference  with  his  practical  operations,  in  the 
ezerdae  of  the  pablio  right  of  fishing  in  this  great  water. 

The  rest  of  the  community  has  had  very  little  to  say  or  do  in 
the  matter,  because,  as  they  bad  no  beach,  they  could  fish  to 
little  profit,  and  did  not  fidi  to  the  detriment  of  the  riparian 
owner  to  any  serious  extent.  But  it  is  clear,  that  the  public  at 
large  have  not  yielded  up  the  sound  to  the  owners  of  the  shore. 
The  universal  custom  of  fishing  in  any  part  of  the  sound,  before 
the  owner  of  the  adjacent  shore  had  there  cleared  out  fishing 
ground,  and  doing  so  without  a  single  action  being  brought, 
demonstrates  that  everybody  considered  the  right  of  such  owner 
to  the  land  to  be  stopped  at  the  water's  edge;  and  the  forbear- 
ance, after  the  establishment  of  such  fishery,  to  disturb  the  op- 
erations during  the  fishing  season,  is  thus  shown  to  be  merely 
the  deference  of  one  neighbor  to  the  convenience  and  greater  in- 
terest of  another.  For  it  is  impossible  that  any  one  could  think, 
that  one  who  did  not,  as  owner  of  the  adjoining  land,  also  own 
the  land  covered  hy  the  water,  and  consequently  have  the  right 
at  all  times  to  exclude  persons  fron^  fishing  within  his  waters, 
could,  long  after  his  grant  for  the  shore,  acquire  the  right  to  the 
land  covered  hy  the  water,  or  the  right  of  fishing  there,  by 
merely  clearing  out  a  bottom  for  the  more  speedy  and  secure 
fishing  by  a  seine  to  be  hauled  up  to  his  own  beach.  Such  a 
mode  of  acquiring  a  several  fishery,  is  novel  and  untenable. 
The  case,  therefore,  is,  as  it  was  before,  dependent  upon  the 
question,  whether  the  plaintiff  is  the  owner  of  the  land,  over 
which  he  hauls  his  seine,,  by  virtue  of  his  properly  in  the  shore 
adjoining. 

That  is  the  proposition  laid  down  in  the  case  before,  and  w« 
mdeavored  to  show,  that  the  plaintiff  was  not  such  owner,  be- 
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cause  both  the  oommon  law  forbade  the  grant  of  property  in 
land  ooyered  by  a  stream  or  water,  which  in  that  law  was  called 
naYigable»  and  the  statutes  of  this  state,  in  like  manner,  forbid 
such  a  grant  of  land  covered  by  water,  which  in  those  statutes 
is  denominated  navigable;  and  because  Albemarle  sound  must 
certainly  be  deemed  navigable  in  the  sense  of  either  the  one  or 
the  other  of  those  laws,  if  not  of  both  of  them.  It  has  been 
argued,  that  the  court  reasoned  illogically  by  treating  things, 
essentially  different,  as  having  the  same  incidents,  merely  be- 
cause they  have  the  same  name,  though  the  name  has  different 
significations.  But  that  is  a  misapprehension  of  the  argument, 
on  which  the  judgment  rests.  It  did  not  turn  on  the  force  and 
effect  of  the  term  ''  navigable"  alone  and  standing  by  itself ;  but 
upon  the  fact,  that  at  common  law  the  land  covered  by  naviga- 
ble water,  that  is  to  say,  an  arm  of  the  sea,  or  a  river  in  which 
there  is  a  flow  and  ebb  of  the  tide,  could  not  be  granted,  and 
that  by  the  statute  law  of  North  Carolina,  the  same  rule  was  en- 
acted in  respect  to  streams  that  were  actually  navigable  by  sea 
vessels,  though  they  might  not  have  a  tide.  In  other  words, 
our  judgment  was  given  and  plainly  expressed  to  be  given,  be- 
cause to  constitute  a  several  fishery,  there  must  be  a  right  of 
soil,  and  that  no  person  has  in  Albemarle  sound. 

There  are  rights  of  fishery  without  a  right  of  soil.    There  is 
a  right  of  fishery  upon  the  high  seas;  but  that  is  public,  and 
belongs  equally  to  all  nations,  and  can  be  granted  or  restrained 
by  no  one  in  particular.     There  is  also  the  right  of  fishing  in 
navigable  waters  within  the  jurisdiction  of  a  particular  nation; 
and  this  right  is  prima  facie  public  and  common  to  all  people  of 
that  nation.    But  it  seems  that  in  England  exclusive  rights  of 
fishery  (merely,  and  without  the  right  of  soil)  might  be  granted 
in  such  waters  hy  the  king  at  one  time;  but  it  is  said,  not  since 
Magna  Charta:  Duke  of  Somerset  v.  Fogwdl,  5  Bam.  &  Cress. 
875.    But  the  right  of  several  fishery,  not  derived  by  a  special 
grant  from  the  crown  as  above,  or  by  prescription  (which  sup- 
poses a  grant),  can  not  exist  independently  of  the  right  of  soil. 
It  was  for  that  reason,  that  at  common  law  there  could  not  be 
a  several  fishery  in  a  navigable  stream.    Lord  Hale  makes  the 
right  of  fishing  the  consequence  of  the  *'  propriety  of  the  soil," 
and  Coke  and  Blackstone  agree  therewith.    This  plaintiff  does 
not  show  a  grant,  either  for  the  fishery  by  itself,  or  for  the 
land  over  which  he  fishes.    He  shows  only  a  grant  for  the  land 
up  to  the  water's  edge,  as  we  must  take  it.    Now,  if  there  be  a 
tide  in  the  sound,  the  grant  confessedly  can  not  be  carried  into 
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the  water,  beyond  the  special  butts  and  bounds  mentioned  in 
the  grant.  That  there  is  a  tide,  from  the  sea  into  the  sound 
and  hack,  is  extremely  probable,  nay,  mathematically  speaking, 
is  certain,  upon  the  evidence  of  the  respectable  gentleman,  who 
was  called  by  the  plaintiff  to  testify  on  this  point.  He  proves 
the  water  to  have  been  salt  at  Edenton,  and  that,  at  a  short  dis- 
tance below,  within  his  memory,  it  was  commonly  so.  Though 
not  ordinarily  perceptible  to  a  common  observer,  it  is  unques- 
tionable, that  those  must  have  been  the  effects  of  some  tide; 
and  any  is  sufficient  within  the  rule  of  the  common  law.  Tide 
is  the  ebb  and  flow  of  the  sea;  then  as  high  as  salt  water  is 
found,  so  high  the  tide,  the  flow  of  water  from  the  sea,  ascends. 
It  could  get  there  in  no  other  way  but  from  the  sea.  Indeed 
we  know,  that,  although  the  rise  of  the  water  on  the  bars  of 
our  inlets  is  comparatively  much  less  than  in  many  other  parts 
of  the  globe,  yet  there  is  a  regular  alternation  of  high  and  low 
water  at  all  of  them,  varying  at  different  inlets.  That  water,  hy 
the  law  of  nature  which  makes  it  seek  its  level,  will  pursue  iia 
interior  course,  until  it  meets  with  land  of  an  elevation  greater 
than  its  own  at  crossing  the  bar.  Its  flow  through  narrow  and 
flhallow  inlets  may  not  always  or  generally  be  obvious,  because, 
before  it  reaches  its  final  obstruction,  it  may  be,  and,  it  seems, 
is  merged  from  observation  in  the  contraiy  currents,  in  these 
iniTnense  masses  of  vraters,  produced  by  vrinds  and  large  quan- 
tttiee  of  vmter  discharged  by  long  rivers  with  considerable 
descent. 

But  the  &ct,  that  the  salt  water  from  the  ocean  sometimes 
reaches  Edenton,  vrithout  an  eastern  storm,  shows  mathemat- 
ically that  that  point  is  not  above,  but  is  below,  the  level  of  the 
rise  of  tide  at  the  bar  over  which  the  waters  of  the  ocean  and  of 
the  sound  intermingle.  We  say  this  is  sufficient  within  the  rule 
of  the  common  law,  which  only  requires  a  regular  ebb  and  flow 
of  tide,  vrithout  distinguishing  between  the  greater  or  less  rise; 
as  of  one  hundred  feet  in  the  bay  of  Fundy ,  twenty-five  or  thirty 
at  Bristol,  or  of  four  to  six  over  the  bars  of  North  Carolina,  or 
any  lees  rise  and  fall.  But  we  do  not  deem  it  important  to  insist 
on  that  point,  because  the  statute  of  this  state  enacts,  "  that  the 
water  shall  form  one  side  of  the  survey,"  when  an  entry  is  made 
on  a  navigable  water;  and  therefore  the  same  effect  follows  as  to 
the  right  of  soil,  as  if  the  sound  were  navigable  in  the  sense  of 
the  common  law,  provided  it  be  such  a  water  as  is  called  navi- 
gable in  the  statute.  That  it  is  navigable,  as  that  term  was 
used  by  the  legislature,  is  beyond  doubt,  for  if  it  be  not,  then. 
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M  was  asked  in  WUaon  t.  Forbes,  1  Dev.  L.  80,  what  navigable 
waters  have  we,  whioh  the  legislature  oonld  have  meant?  The 
act  prohibits  the  entry  and  survey  of  the  land  covered  by  the 
sound;  and,  if  it  cannot  be  included  in  the  survey  and  expressly 
granted,  it  must  follow,  that  it  wi]<  not  pass  as  an  incident  to 
the  ownership  of  the  adjacent  soil.  Therefore,  it  is  not  the  court 
that  has  transferred  to  waters,  in  which  there  is  no  tide,  a  quality 
or  incident  that  at  common  law  only  attached  to  waters,  in  which 
there  is  a  tide;  but  it  is  the  statute  itself,  which  affixes  to  the 
waters,  which  it  deems  navigable,  and  the  land  covered  by  them, 
the  quality  of  not  being  grantable  as  private  property.  But  it 
was  said  at  the  bar,  that  the  legislature  only  meant  by  this  pro- 
vision to  prevent  an  entry  of  land  covered  by  such  a  water,  by 
itself,  and  not  to  interfere  vrith  the  principle,  that  the  owner  of 
the  adjoining  land  goes  to  the  thread  of  a  stream,  in  which  there 
is  no  tide.  But  that  is  clearly  wrong;  for  the  very  subject  of 
the  enactment  is  the  survey  of  land  lying  on  navigable  streams, 
and  **  running  back  from  the  water,"  and  the  case  of  WHaon  v. 
Ibrhes  was  that  of  a  surv^  of  a  tract  of  land,  which  called  for 
a  navigable  creek  as  a  boundary,  and  for  that  reason  it  was  held 
that  the  land  stopped  at  the  water's  edge,  or  did  not  go  to  the 
thread  of  the  stream. 

Whether,  then,  Albemarle  sound  have  or  have  not  a  regular 
tide,  or  whether  we  be  guided  by  the  rule  of  the  common  law, 
or  1^  the  injunction  of  the  legidature,  we  must  say,  that  there 
is  no  exclusive  property  in  that  great  water,  or  in  the  land  under 
it;  and  therefore,  that  the  plaintiff  can  not  recover,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 

WBITTEN  iNSTBTTMBirTS  KUST  BB  OoVflTEUSD  BT  TBM  COUBX,  ezoept  WhtA 

they  cAn  not  be  undentood  without  raferenoe  to  facte  dehon  tiie  writing,  in 
whioh  CMO  the  jnry,  who  are  to  inquire  into  the  facte,  ahonld  Judge  of  tfa* 
whole:  Waiaon  v.  Blt^ne^  14  Am.  Dec.  669. 

RioHT  or  FiBHiHO  IN  Navioabls  Stssam  is  GoimoK  to  aU,  aaVieot  to 
govenunental  regnlationa:  Carton  v.  BUueTf  4  Am.  Deo.  468;  CommomoeaUh  t. 
Ohapin,  16  Id.  386;  Lansing  ▼.  SmUh,  21  Id.  89. 

IVDIVIDTTAL  MAT  AOQUIBB  SlVXBAL  FI8BBRT  IH  KaVIOABLB  STBBAM  by 

grant  or  prescription:  Rogers  v.  Jones,  19  Am.  Dec  493;  bat  ft  grant  of  a 
aeveral  fiahery  can  not  be  presumed  from  the  mare  uninterrupted  uae  and 
enjoyment  of  the  right  of  fiahing  for  upwafda  of  twenty  yean:  DeL  A  Md^  By 
Co.  ▼.  iSltemp,  29  Id.  061 

Gbaitt  Boundbo  ok  Kaviqabls  BrviB  extenda  only  to  hi|^*w»ter  maikx 
Bx  parte  Jennings,  16  Am.  Dec  447;  ffagan  v.  OampbeU,  33  Id.  267. 

Tbb  PBDcaiPAL  GA8S  waa  before  the  court  ftt  a  previoua  term,  and  ia  reported 
in  38  Am.  Dec  722»m  there dedded. 
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SlCASE  V.  WoODFDr. 


[5  iBBHUL's  Law,  IW.] 

fl0WBa  10  0»iaav  ob  Fini  tob  Govtimft  is  MBOPtiri  to  the  tnrirtanon  ol 
dwy  oonrta 

BnuoH  OF  THB  PxAOi  DT  Fagdi  Odbls  it  a  direot  disfenrbanos  and  ft  pal- 
pable oontempt  of  the  anthority  of  the  oonrt. 

Fact  of  tbm  Gomtempt  oav  not  bb  Inquibbd  ibto  de  novo  In  another 
ooort;  there  is  no  mode  provided  for  condnoting  laoh  an  inquiry;  and 
the  penon  is  eonclnsively  fixed  with  the  aot,  for  the  record  declares  it  to 
have  been  done  in  ooort,  and  the  record  is  entitled  to  as  much  &ith  ia 
that  statement  as  it  is  to  any  other  matter. 

PoBiBHMXiiT  FOB  A  CoMTBicpT»  AND  Coimoziozr  FOB  Samb  Aot  On  an  Ib> 
diotnMnti  are  dkfono  kUmUut  and  will  stand  together;  especially  when 
the  punishment  for  the  contempt  preceded  the  conviction. 

Gbbtiqbabx,  to  xeTerae  an  order  fining  defendant  and  another 
tor  a  contempt  of  oonrt  "  by  fighting  in  the  yard  of  the  oonri- 
honee,  before  the  eonrt-hooae  door,  aiid  in  the  presence  of  the 
oonrf  The  attorney  general  moved  to  dismiss  because  con- 
tempt was  a  matter  entirely  within  the  discretion  of  the  court, 
bat  the  defendant  insisted  that  though  the  amount  of  punish- 
ment  was  disGretionaEy,  whether  the  aot  itself  was  a  contempt 
could  be  inquired  of  in  the  appellate  oovat;  and  also  proposed 
to  show  that  the  aot  was  not  done  in  the  presence  of  the  court, 
and  that  the  defendant  had  been  indicted  and  conTioted  for  the 
same  offanse. 

WhUaher,  attorney  general,  for  the  state. 

No  counsel  in  this  coiui  for  the  defendant. 

By  Court,  BmmH,  0.  J.  The  power  to  commit  or  fine  for 
contempt,  is  essential  to  the  existence  of  every  court.  Business 
can  not  be  conducted,  unless  the  court  can  suppress  disturb- 
ances, and  the  only  means  of  doing  that  is  by  immediate  pun- 
ishment. A  breach  of  the  peace  in  fade  curia  is  a  direct  dis- 
turbance and  a  palpable  contempt  of  the  authority  of  the  court 
It  is  a  case  that  does  not  admit  of  delay,  and  the  coxat  would 
be  without  dignity,  that  did  not  punish  it  promptly  and  with- 
out trial.  Necessarily  there  can  be  no  inquiry  de  novo  in  an- 
other court,  as  to  the  truth  of  the  fact.  There  is  no  mode 
provided  for  conducting  such  an  inquiry.  There  is  no  proseou* 
tion,  no  plea,nor  issue  upon  which  there  can  be  a  trial.  Indeed^ 
the  person  is  conclusively  fixed  with  the  act,  for  the  record  de- 
chueeB  it  to  have  been  done  in  court,  and  the  record  is  entitlecl 
to  as  much  faith  in  that  statement,  as  it  is  as  to  any  other  mat- 
ter appearing  by  the  record  to  have  been  transacted  by  or  beforr 
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ihe  court.  It  makes  it  as  certain,  judicially  speaking,  that  this 
person  and  another  fought  in  the  presence  of  the  court,  as  that 
the  court  fined  them  therefor;  and  the  fact  can  not  be  contro- 
verted. Ihe  Staie  y.  Yaancy^  1  Law  Bep.  119,  establishes,  that 
punishment  for  a  contempt,  and  a  conviction  on  an  indictment 
for  the  same  act,  when  a  crime,  are  diverm  inbiita,  and  will 
stand  together.  Besides,  the  fine  for  the  contempt  was  here  the 
first  laid,  and  therefore  could  not  be  affected  l^  the  subsequent 
proceeding  by  indictment 

Admitting,  then,  that  this  writ  of  certiorari  would  lie  in  any 
case  of  the  kind,  it  was  properly  refused  in  the  present;  which 
will  be  certified  accordingly. 

Order  to  be  certified  accordingly. 


Powia  TO  PiTinBH  voB  Coimifn  ezirti  in  all  oourte  independeotly  of 
the  ttfttoto,  and  iti  exeroiae  resta  In  the  aoond  diaorotloo  of  the  court  and  la 
not  roYiewable  elaewhere:  Clark  v.  PeopUf  12  Am.  Deo.  177,  and  note,  where 
thia  aabjeot  ia  diaooaaed  at  length.  Writa  of  ernnr  are  not  allowed  to  an 
order  or  judgment  of  a  ooort  poniahlng  a  panon  for  contempt;  A  parU 
MarUn,  26  Id.  276. 

Ck>irTEiiFT  OF  OouBT,  What  IS:  See  RmpmbBoa  ▼.  (hmaid,  1  Am.  Deo.  246| 
SeBjmbUea  v.  Paatmore,  2  Id.  888;  TerrUorif  v.  NugetiL^  6  Id.  702;  Demu  ▼. 
Xeeietv,  Id.  712;  QUmtmY.  TStton,  17  Id.  806;  PhOi^  t.  Harrim^  19  Id.  166; 
IKcAanifoii  V. /one^  22  Id.  288. 

PaoansDiNQS  ion.  OoinmrTt  See  AJBbtmif  OUif  Btmk  ▼•  Sckotmetkmmf  88 
Am.  Dee.  861. 
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Bambay  t;.  Bell. 

[8  lamDmu/u  Mosoat,  909.) 

Btt&  or  Bqurt  iob  Partition  must  Statb  the  oompUdnuit^  own  tUK 
and  III*  title  of  the  defendant,  whereby  it  shall  appear  that  they  de 
elaim  to  hold  the  land  as  oo^nants. 

flqmrr  will  mot  Pbocsxd  with  Pabtitiom  when  the  defendant  doiiee  the 
Vgil  title  of  the  plaintiff^  or  claime  a  sole  and  adverse  possession,  onttt 
the  plaintiff  has  re-established  the  nnity  of  hii  possession  with  the  defend* 
ant  as  a  tenant  m  oommon. 

BUl  iob  Pabthiom  will  bb  Rbtaikbd  whilb  Complainaivt  Tbibi 
LiOAL  Trlb;  but  this  rale  applies  only  when  the  oomplainant  states  a 
ease  in  his  bill  entitling  him  to  the  aid  of  the  ooort,  and  does  not  apply 
where  the  bill  denies  the  defendant's  title,  alleges  that  if  he  has  any  he 
is  a  tenant  in  oommon,  and  admits  that  defendant  has  for  many  years 
bsen  in  sole  possession  of  the  premises. 

Bill  for  partition,  alleging  that  oomplaiiuints  are  heirs  at  law 
of  one  Wilson,  sen.,  who  died  possessed  of  the  tract  in  dispute; 
that  one  Andrew  Wilson  was  one  of  the  heirs,  and  they  are  in- 
formed that  his  share  of  the  tract  was  sold  on  execution  against 
him,  and  purchased  by  defendant;  that  if  there  was  sach  a  sale, 
Andrew  Wilson  had  repaid  the  defendant  for  the  money  ex- 
pended by  him,  or  that  the  latter  had  property  of  Wilson's 
which  he  used  for  that  purpose;  that  defendant  entered  and  has 
remained  in  adTcrse  possession  eyer  since;  that  if  defendant  ac- 
quired any  interest  by  the  sale,  they  are  tenants  in  common. 
The  bill  farther  allies  that  plaintiflw  were  females  under  the 
age  of  twenty-one  years,  and  covert,  the  coverture  still  contin- 
uing.   Defendant  admits  that  Wilson,  sen.,  was  seised  of  the 
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land;  but  alleges  that  before  his  death  he  conyejed  the  whole  to 
Andrew  Wilson;  that  defendant  purchased  the  tract  at  an  exe- 
cution sale  under  a  judgment  obtained  against  Wilson,  jun. ;  de- 
nies being  repaid  by  the  latter,  or  paying  for  the  land  out  of  his 
funds;  and  defendant  claims  the  land  by  virtue  of  his  adverse 
possession,  having  been  in  possession  fifteen  years. 

«/!  W.  Bryan  and  JMteU,  for  the  plaintifb. 

J.  H.  Bryan,  otmtm. 

By  Court,  Nasb,  J.  Upon  the  evidence  we  could  not  say  that 
the  defendant  has  established  the  tact  that  Andrew  Wilson,  sen., 
ever  did  convey  the  land  to  his  son  Andrew  Wilson  in  fee,  and  it 
appears  that  tiie/eme  plaintiffs  were  married  when  the  defendants 
entered.  Yet  as  this  is  a  bill  for  partition  we  are  unable  to  sus- 
tain it  on  other,  grounds.  Judge  Stoiy,  in  his  commentaries  on 
equity  juxiaprudenoe,  vol.  2,  p.  699,  in  treating  on  partition, 
says,  **  another  head  of  concurrent  jurisdiction  is  that  of  parti- 
tion in  cases  of  real  estate  held  hy  joint  tenants,  tenants  in  com- 
mon, and  parceners."  And  our  act,  passed  originally  in  the 
year  1787,  B.  S.,  c.  85,  enacts,  that  the  judges  of  the  superior 
courts  of  law  and  equity  and  the  justices  of  the  county  courts  of 
pleas  and  quarter  sessions  are  required  and  empowered,  on  the 
petition  of  one  or  more  persons  claiming  the  real  estate  of  any 
intestate  or  otherwise  claiming  any  real  estate  as  tenants  in 
common  or  joint  tenants,  etc.,  to  decree  a  partition.  It  is  un- 
der this  act  that  our  courts  of  equity  exercise  jurisdiction  on  this 
subject.  To  entitie  a  party  to  the  aid  of  a  coiui  of  equity  in 
making  partition,  he  must  state  his  own  titie  and  the  titie  of  the 
defendant,  whereby  it  shall  appear  that  they  do  claim  to  hold 
the  lands  in  one  of  the  characters  pointed  out  in  the  act  If  the 
defendant  denies  the  legal  titie  of  the  plaintiff,  or  claims  a  sale 
and  adverse  possession,  a  coxat  of  equity  can  not  proceed,  until 
the  plaintiff  has  re-established  the  imity  of  his  possession  with 
the  defendant  as  a  tenant  in  common.  This  can  be  done  only 
in  a  cotai  of  law,  when  the  titie  of  the  plaintiff  is  a  legal  one; 
for  the  questions  of  titie  and  possession  are  legal  questions. 
When,  by  the  trial  of  issues  directed  for  this  purpose,  or  of  an 
action  directed  to  be  brought,  the  plaintiff  has  1:^  the  verdict  of 
a  jury  established  his  legal  titie  and  restored  the  unity  of  his 
possession  with  the  defendant,  the  decree  in  equity  will  follow 
of  course.  In  such  oases,  that  is,  when  the  plaintiff  has  stated 
a  case  in  his  bill  entitling  him  to  the  aid  of  the  court,  and  the 
defendant  denies  his  titie  and  possession,  the  court  will  not  dia* 
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miss  the  bill,  but  will  retain  it,  and  give  the  plaintiff  proper 
time  to  establish  his  title  and  recover  the  possession  of  the  share 
he  claims:  Wilkin  v.  WUbiny  1  Johns.  Ch.  Ill;  Phelps  v.  Oreen, 
8  Id.  302;  GarreU  v.  White,  3  Ired.  Eq.  131. 

The  conrt  in  this  case  has  been  tiiged  to  retain  this  bill  and 
give  the  plaintiffs  time  to  establish  their  title  at  law.  This  we 
can  not  do.  The  plaintiffis  have  not  stated  such  a  case  as  in  our 
opinion  will  authorize  the  court  to  do  so.  It  has  been  before 
stated,  that  in  a  bill  for  partition,  the  plaintiff  must  not  onlj 
state  his  title  to  the  share  in  the  land  sought  to  be  divided,  but 
the  title  of  the  defendant,  whereby  it  maj  appear  that  they  are 
tenants  in  common,  and  have  a  xmitj  of  possession:  1  Madd. 
CL  246;  Cartwrighi  v.  PuUney,  2  Atk.  880.  In  this  case  the 
plaintiiBi  allege  their  title  to  the  land  in  question,  and  claim  the 
whole.  They  deny  that  the  defendant  has  any  title;  and  if  his 
porchase  of  the  interest  of  Andrew  Wilson,  jun. ,  was  a  fair  oncp 
and  made  for  a  valuable  consideration,  then  they  chaxge  they 
are  tenants  in  common  with  him,  are  entitled  to  have  the  land 
divided,  and  their  shares  allotted  them.  And  they  admit  thai 
the  defendant  is,  and  for  many  years  has  been,  in  tibe  sole  pos- 
fleesion  of  the  premises.  In  no  case  do  they  give  the  defend- 
ant a  joint  title  or  a  joint  possession,  but  make  a  case  for  the 
action  of  a  court  of  law  when  the  title  is  exclusively  with  the 
pliiiTififf  and  the  possession  with  the  defendant,  and  are  calling 
on  a  court  of  equity  to  try  an  action  of  ejectment.  Let  them, 
if  they  can,  establish  their  title  at  law,  and  thereby  restore  the 
vmtj  of  their  possession  with  the  defendant,  and  equity  will  aid 
them,  no  doubt,  in  obtaining  partition  of  the  land,  according  to 
their  several  interests.  The  bill  must  be  dismissed,  without 
prejudice  to  the  plaintiffs'  right  to  file  another  bill.  The  plaint- 
i£b  must  pay  the  costs. 

Bill  dismissed. 


Fbazieb  V.  BBOvnsojOW. 

[8  lUDiUf's  Squiit,  387.] 

Wm  MAT  Obabob  Rxnts  ajstd  PBoms  or  Pbopebtt  Srtlbd  nr  Taost 
for  her,  with  a  power  of  appointment  after  her  death,  when  the  deed 
doee  not  designate  the  manner  of  charging  or  disposing  of  the  profits 
arising  in  her  life-time,  bat  gives  them  to  her  absolutely. 

Slatb  Ptrchaskd  with  the  PRonrs  of  thb  Trust  Pbopebtt  in  each  a 
are  liable  for  the  debt,  when  the  proBts  would  be. 


Bill  against  Martha  Brownlow,  her  husband,  and  Mark  H. 
Pettway,  to  get  satisfaction  of  a  debt  out  of  trust  property  in 
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Pettway's  hands,  conveyed  to  him  in  trost  to  receive  the  renti 
and  profits  and  pay  them  to  Martha,  to  her  sole  and  separate 
ose,  and  after  her  death  to  convey  the  same  to  such  persons  as 
she  might  appoint  by  any  writing,  witnessed  by  two  witnesses, 
and  in  de&nlt  of  such  appointment  to  convey  the  land  to  her 
children.  Mrs.  Brownlow  being  indebted  to  the  plaintiffs  for 
necessaries,  executed  a  bond  for  the  payment.  The  bond  con- 
tained a  memorandum  to  the  effect  that  if  the  bond  should  not 
be  paid  on  time,  it  was  the  defendant's  wish  that  Pettway,  who 
had  the  estate  in  trust,  ''  should  sell  so  much  of  the  same  as  will 
pay  the  said  debt  and  interest;"  and  another  memorandum  signed 
by  Pettway  agreeing  to  this.  The  bill  prays  satisfaction  out  of 
trust  property  in  Pettway's  hands.  Defendant  holds  that  the 
separate  estate  is  not  suffidentiy  charged,  also  that  the  slaves 
attempted  to  be  held  for  the  satisfaction  can  not  be  sold,  as  the 
profits  only  are  applicable  to  the  satisfaction  of  the  debt 

Pumdl^  tar  the  plaintiffia. 

Badger^  contra. 

By  Oourt,  BuniN,  0.  J.  There  has  been  a  divendiy  of  opin- 
ion, as  to  the  right  and  power  of  a  married  woman  to  charge 
her  general  specially  debts  on  her  separate  property,  or  to  dis- 
pose of  such  property,  when  the  settlement  designates  a  partic- 
ular mode  of  conveyance  or  appointment,  by  any  other  mode 
than  the  one  specified.  Some  have  supposed,  that  every  secur- 
ity* given  by  a  feme  covert^  having  separate  properly,  is  to  be 
considered  as  given  with  a  view  to  her  separate  estate,  because 
in  that  way  only  can  it  have  any  effect.  Some  also  have  thought, 
that,  as  a  married  woman,  in  respect  of  her  separate  property, 
is  in  a  court  of  equity  regarded  as  a  feme  sole,  the  general  right 
of  disposition,  as  the  owner  of  the  property,  authorizes  her  to 
convey  or  charge  the  estate  by  any  instrument  or  means  not 
positively  forbidden  in  the  settiement.  But  whatever  doubts 
have  been  entertained  on  those  points,  they  can  not  affect  the 
present  case;  in  which  those  questions  do  not  arise.  The  deed 
before  us,  although  it  provides  how  Mrs.  Brownlow  may  appoint 
the  estate  itself  to  go  after  her  death,  does  not  designate  the 
manner  of  charging  or  disposing  of  the  profits  arising  in  her 
life-time,  which  are  given  to  her  absolutely.  She  has,  therefore, 
an  unrestricted  authority  to  charge  them  with  her  debt  by  any 
instrument  or  means  which  distinctiy  denotes  her  intention  to 
do  so. 

In  Svime  v.  Tsnani,  1  Bro.  0.  0.  16,  lands  were  settied  in 
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trost,  that  the  troBtees  reoeive  and  pay  the  xents  and  profits  to 
the  wife  to  her  separate  use,  and  convey  the  estates  themselTes. 
as  she,  by  will,  or  deed  ezecnted  in  the  presence  of  two  wit- 
nesses, should  appoint,  and  in  default  of  appointment,  to  her 
heirs.  The  wife  and  husband  joined  in  a  bond,  and  afterwards 
she  borrowed  a  further  sum,  and  then  gave  her  own  bond  for 
the  whole,  amounting  to  one  hundred  and  eighty  pounds.  The 
creditor  filed  his  bill  for  payment  out  of  the  separate  estate,  and 
Lord  Thurlow,  without  deciding  upon  the  liability  of  the  estates 
themselTes,  declared  the  rents  liable  to  the  satisfEustion  of  the 
debt.  In  coming  to  this  conclusion  Lord  Thurlow  reasoned  to 
a  great  degree,  as  if  he  thought  Hie/eme  covert,  in  respect  to  the 
rents,  when  they  arose,  as  her  separate  personal  property,  com- 
petent to  act  in  aU  respects  as  if  she  were  «ofe;  and  therefore  that 
her  bond,  as  a  general  engagement,  bound  that  property.  That 
has  been  confidently  questioned,  and  in  Sperling  y.  Rochfori,  8 
Yes.  164,  and  J<me9  y.  Edrris,  9  Id.  486,  Lord  Eldon  approves 
of  the  decree,  not  upon  that  reasoning,  but  on  the  ground  that 
the  intention  to  contract  with  reference  to  the  separate  estate  of 
the  wife  was  to  be  implied  from  the  circumstances  of  her  joining 
the  husband  in  one  bond  and  giving  another  solely.  And  he 
lays  down  the  doctrine,  which  seems  to  have  been  generally 
adopted  in  succeeding  cases,  that  the  separate  property  is  liable 
only  to  a  person  ''contracting  with  her,  not  as  a  married 
woman  merely,  but  as  a  married  woman  having  a  separate 
estate."  In  other  words,  the  engagement  must  be  contracted  in 
reference  to  the  separate  property,  either  express  or  presump- 
tive. All  admit  that,  if  clearly  so  contracted,  in  reference  to  the 
separate  property  of  tiie/eme  covert  and  upon  the  faith  of  it,  her 
engagements  must  be  answered  out  of  her  separate  personal 
property  and  out  of  the  profits,  at  least,  of  her  separate  real 
estate.  Such  is  our  case,  for  the  intention  to  make  Mrs.  Brown- 
low's  separate  property,  held  by  Mr.  Pettway  as  her  trustee, 
liable,  was  declared  in  writing  at  the  time  of  giving  the  bond, 
and  therefore,  malring  part  of  the  contract,  and  is  admitted  in  the 
answer. 

Mrs.  BrownloVs  children  have  no  interest  in  the  slaves,  but 
they  belong  exclusively  to  her.  The  rents  of  the  land  in  her 
time  were  hers,  as  her  part  of  the  benefit  of  the  gift.  She  could 
dispose  of  them  as  she  pleased,  either  by  spending  them  in  liv« 
ing,  or  in  the  purchase  of  property,  to  the  use  of  another  or  to 
her  own  separate  use.  She  chose  the  last,  and  the  slaves  thus 
purchased  are,  consequently,  liable  for  the  plaintifTs  debts. 
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Indeed,  those  slayes  were  the  fund,  in  xeferenoe  to  which,  di- 
rectly, the  contract  was  made,  for  the  land  itself  had  before 
been  sold,  and  the  slaves  alone  were  then  held  l^  Mr.  Pettway  as 
trustee.  It  is  admitted,  that  they  are  of  value  8u£5cient  to  sat- 
isfy  the  plaintiffs  demand,  and  the  costs  of  this  suit;  and  there- 
fore it  must  be  referred  to  the  clerk  to  compute  the  principal 
money  and  interest  due  to  the  plaintiff,  and  to  ascertain  the  costs 
of  this  suit,  and  upon  the  coming  in  of  the  report,  there  must 
be  a  decree,  that,  unless  Mrs.  Brownlow  should  in  some  reason- 
able time  pay  the  sum  so  found  due  to  the  plaintiffs  and  their 
ooets,  Mr.  Pettway  shall  raise  the  same  out  of  the  said  trust  of 
negroes  by  the  sale  of  one  or  more  of  them,  and  pay  the  same 
to  the  pkdntiffs,  or  into  court  for  them,  on  or  before  the  firsl 
day  of  the  next  term  of  this  court. 
Decree  accordingly. 

PowxB  OF  Wnrs  to  Chasgm  wol  Sipabatb  Estatb:  See  note  to  Thomm 
T.  Fohoettt  30  Am.  Deo.  280;  Oaitdner  v.  Oardner,  84  Id.  840;  Cheknm  ▼. 
O' Am,  80  Id.  60. 


GOI/CRAINB  V.   GaUBEY. 

[8  Tmmma»*»  Mquat,  346.] 

ffeAvnuLmiT  AasiOHifsiiT  is  Vaud  as  aoaikst  AasioiroB  and  hit  lepve- 
aentatiyee;  by  foroe  of  the  atatate  snoh  mi  Maignment  ia  yM.  only  m 
against  crediton. 

AmavmBATOR  of  AauoiroB  gav  kot  Sir  Asms  FRAvnuLnT  Asuev- 
lOiiT,  although  he  allegea  in  hia  bill  that  he  ia  a  creditor;  an  adainla* 
trafcor  atanda  in  no  better  aitnation  than  hia  inteatate  woold. 

Bill  by  William  Coltraine,  administxator  of  M.  A.  Causey* 
against  Jane  S.  Causey,  deceased's  wife,  Leyin  Eirkman,  and  B. 
Causey*  to  set  aside  an  assignment  of  certain  bonds  made  to  the 
defendants  l^  M.  A.  CauQey,  for  the  purpose  of  defrauding, 
•to. ,  creditors.  Kirhnan  claims  to  be  a  creditor,  and  submits  to 
account  and  pay  the  balance  to  the  plaintiff.  E.  Causey  insists 
that,  eyen  though  the  assignment  "was  fraudulent,  the  plaintiff 
ought  not  to  haye  a  decree  in  his  &yor,  and  moyed  the  court  to 
difffniBfl  the  bill. 

No  counsel  for  the  plaintiff. 

MendenhaU  and  Morehead^  contra. 

By  Court,  Dahixl,  J.  It  is  yery  certain,  that  if  the  assign- 
ment to  E.  Causey  of  the  said  two  bonds  by  M.  A.  Causey,  was 
for  the  purpose  stated  in  the  plaintiffs  bill,  to  wit,  to  hinder. 
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delay,  and  defraud  the  said  M.  A.  Causey's  creditors,  and  also 
enable  him  by  fiaud  to  get  the  benefit  of  the  insolvent  act,  it 
was  nevertheless  both  in  law  and  equity  a  good  and  effectual 
transfer  as  against  the  assignor  and  his  representatiyes,  although 
it  does  not  appear  that  he  did  take  the  oath  of  insolvency;  for 
it,  by  force  of  the  statute,  was  only  void  against  the  creditors  of 
the  assignor:  B.  S.,  c.  50,  sec.  1.  The  plaintiff,  although  he 
allies  in  his  bill  that  he  is  a  creditor,  nevertheless  sues  as  the 
administrator  of  M.  A.  Oausey,  deceased,  and  not  as  a  creditor. 
He  therefore  stands  here  in  no  better  a  situation  as  to  these 
bonds  than  his  intestate  woidd,  if  he  were  now  alive,  and  the 
plaintiff  in  the  cause.  The  bill  must  be  dismissed  as  to  E. 
CSausey,  and  Jane  S.  Causey.  And  there  will  be  a  decree  for  an 
recount  against  Eirkman. 
Decree  accordingly. 

FBMWUIMKT    CONVIYAirOB    IS    QOOD    AS  BBTWBBV    THI    PABTm  TO   III 

Jametr.  Bkd,  90  Am.  Deo.  668;  McOte  v.  CmmpbeO,  32  Id.  783;  note  to 
Barek^  v.  Baydf  34  Id.  f65,  referriDg  to  previoiui  omm  in  thii  mrimi  md^ 
«fa  y.  PaUen,  36  Id.  713;  8coU  v.  PvroeU,  39  Id.  463. 


Thompson  v.  NEWLm. 

IS  TwiwtTJ/B  Sqdzr;  888.] 

Bill  iob  Ddoovibt  Chabom  Bbqvwt  ufoh  Sbobbt  Ttosr  lot 
the  benefit  of  alavee,  the  defendant  most  answer  ae  to  the  truth  of  the 
eharge. 

Slaw  cav  ohlt  bb  Hxld  as  PBonBrr,  and  deeds  and  wills  haying  for 
their  dbjeet  their  emancipation,  or  a  qoalifled  state  of  sk^yery,  are  against 
pnUic  policy,  and  a  tnut  resolts  to  the  next  of  kin;  thmefore,  where 
sk^yes  are  bequeathed  to  a  legatee,  with  the  understanding  that  he  is  to 
hold  them  as  freedmen,  a  trust  results  to  next  of  kin  to  the  testator. 

PtAnranvB  bavb  Kioht  to  a  Disoovxbt  of  DsnNDANr's  Riuoious  Bb* 
LIBF  where  the  object  of  the  inquiry  is  to  ascertain  from  it  aa  eyidence 
whether  a  testatrix  did  not  make  a  bequest  of  negroes  to  the  defendant, 
upon  some  secret  understanding  that  he  would  not  hold  the  negroes  in 
seryitude. 

Ducdbbbb  kust  bb  Ovbb&ulbd  in  toto  unless  it  be  good  in  its  full  extent. 


Bill  filed  by  the  next  of  kin  of  Sazah  Freeman,  deceased, 
alleging  that  deceased,  being  entitled  to  certain  negroes  and 
other  property,  and  wishing  her  slaves  to  be  free  or  held  in  a 
state  of  qoalifled  slavery,  bequeathed  her  slaves  and  other  prop- 
erty to  Newlin,  the  defendant,  with  the  intention  and  nnder- 
standing  that  defendant  should  hold  the  negroes,  not  for  him- 
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Belt,  but  for  their  own  benefit  and  advantage,  and  for  the  pur- 
pose of  their  enjoying  a  qualified  freedom,  and  that  he  should 
hold  the  residue  of  the  estate  in  trust  for  the  said  negroes;  that 
testatrix  knew  Newlin  was  a  Quaker,  and  from  his  religious  be- 
lief would  not  hold  slayes  as  properly  for  his  own  use.  It  was 
further  alleged  that  plaintiff  had  opposed  the  probate  of  the 
will,  and  on  the  trial,  defendant,  in  support  of  it,  had  proved 
the  intention  of  the  testatrix  to  have  her  slaves  freed;  that  she 
had  known  the  defendant's  belief,  and  for  that  reason  gave  them 
to  him.  The  bill  charges  that  the  bequests  were  upon  trust  for 
the  benefit  of  the  slaves  themselves,  and  that  they  might  be  kept 
in  a  qualified  state  of  slaveiy;  that  such  a  purpose  was  unlawful 
and  contraty  to  the  state's  policy,  and  that  a  trust  of  the  slaves 
and  other  property  results  to  the  plaintiffs  as  next  of  kin.  The 
bill  prays  a  discovery,  an  account,  and  relief.  The  defendant 
demurs  generally  for  want  of  equity.  The  court  overruled  the 
demurrer,  but  allowed  defendant  an  appeal  to  this  court. 

Badger,  for  the  plaintiffs. 

J.  H.  Bryan,  corUra. 

By  Court,  Buffin,  0.  J.    The  court  is  of  opinion  that  the 
demurrer  was  properly  overruled.    The  bill  charges  a  bequest 
upon  a  secret  trust  for  the  benefit  of  the  slaves;  and  the  defend- 
ant must  answer  as  to  the  truth  of  the  charge.    If  the  trust 
was  expressed  upon  the  face  of  the  will,  being  against  the  pub- 
lic policy,  the  court  would  hold  that  it  was  void,  and  that  a 
trust  resulted  to  the  next  of  kin:  Haywood  v.  Craven,  2  Car.  L. 
Bep.  557.    The  same  consequence  follows,  if  it  can  be  collected 
or  implied  from  any  incidental  expressions  in  the  will  or  deed: 
Hwckaby  v.  Jones,  2  Hawks,  120;  Stevens  v.  JEly,  1  Dev.  Eq.  497; 
Sorrey  v.  Bright,  1  Dev.  &  Bat.  Eq.  113.     The  doctrine  of  the 
court  is  well  settled  to  be,  that  slaves  can  only  be  held  as  prop- 
erty, and  deeds  and  wills,  having  for  their  object  their  emanci- 
pation, or  a  qualified  state  of  slavery,  are  against  public  polioyp 
and  a  trust  results.     Since  the  act  of  1830,  B.  3.,  c.  101,  it  is 
not  unlawful  to  bequeath  or  convey  slaves  for  the  purpose  of 
being  removed  out  of  the  state  in  a  convenient  time,  and  eman- 
cipated there,  and  kept  away  from  this  state:  Cameron  v.  C7om- 
miaeioners  of  RaMgh,  1  Ired.  Eq.  436.    But  it  can  not  be  sup- 
posed upon  this  bill,  that  such  was  the  purpose  or  nature  of  the 
trust  here;  for  there  is  no  allusion  to  the  removal  of  the  slaves 
to  be  emancipated,  but,  on  the  contrary,  it  is  charged  that  they 
were  to  be  held  by  the  defendant,  nominally  as  theirs,  to  evade 
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the  law,  but  reaUj  for  the  benefit  of  the  slaTes  themselyeB; 
which  imports,  that  the  purpose  was  not  to  send  them  abroad 
for  emancipation  there,  but  rather  that  they  should  remain  in 
this  state.  But  if,  in  truth,  the  trust  was  to  send  them  out  of 
the  state,  and  the  defendant  intends  to  do  so,  and  will  submit 
to  do  so  under  the  direction  of  the  court,  and  will  enter  into 
the  obligations,  which  the  law  requires,  that  they  shall  not  re- 
turn, then  let  him  thus  answer,  and  that  will  terminate  the 
plaintiff's  claim.  But  upon  the  supposition,  that  the  trust  was, 
that  the  slaTes  should  be  kept  here,  in  which  case  the  defendant 
could  not  carry  them  away  without  a  breach  of  trust;  or  that  it 
was,  that  they  should  be  removed,  and  the  defendant  declines 
removing  them,  or  declines  securing  the  public  against  their  re- 
turn, then  it  is  manifest  that  there  is  a^resulting  trust  for  the 
plaintiffs.  For  the  defendant,  having  taken  them  upon  a  trust, 
can,  under  no  circumstances,  hold  them  with  a  good  conscience^ 
or  be  allowed  by  the  court  to  hold  them,  as  slaves  for  his  own 
use.  The  testatrix  gave  them  to  him  with  no  such  purpose,  but 
upon  trust.  Therefore,  he  holds  as  trustee  at  all  events,  and  the 
only  question  is,  for  whom  does  he  hold?  Not  for  the  slaves, 
because  that  the  law  forbade  him  to  do.  It  foUows,  that  he 
holds  for  the  next  of  kin. 

But  the  trust  is  not  expressed  directly  in  the  will,  nor  is 
there  anything  said  in  that  instrument  or  any  other,  as  alleged, 
by  which  it  appears  by  implication;  and  the  question  is,  whether 
the  defendant  shall  be  obliged  to  discover  it?  We  have  no 
doubt  that  he  must.  Both  upon  principle  and  authority,  it  is 
clear,  that  he  must  be  required  to  answer  as  to  the  fact,  because, 
if  he  admits  it,  the  same  duties  of  conscience  are  unquestion- 
ably established  against  him,  as  if  the  trust  was  express  on  the 
face  of  the  instrument.  The  law  will  not  allow  itself  to  be 
baffled,  and  its  policy  evaded,  by  secret  agreements,  the  very 
objects  of  which  are  to  defeat  the  law  itself.  Therefore,  a 
legatee  must  say,  whether  he  took  the  properly  for  himself,  as 
his  property  in  the  beneficial  sense  of  the  term,  and  not  in  ths 
hollow  and  delusive  sense  of  a  mere  legal  title,  in  trust  for 
some  other  person  or  purpose  forbidden  by  law.  It  is  said,  that 
compels  him  to  make  a  discovery,  by  which  he  forfeits  the  prop- 
erly conveyed  to  him  by  the  will.  But  that  is  a  mere  play  upon 
words;  for,  in  the  view  of  this  court,  if  he  took  upon  a  trust,  no 
matter  what,  he  has  no  property  in  the  thing,  but  merely  holds 
it  as  the  properly  of  another,  tiie  cestui  que  trust.  He  forfeits 
nothing,  therefore,  unless  eveiy  trustee  may  be  said  to  forfeit 
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what  the  court  compels  him  to  convej,  in  execution  of  the  trust 
assumed  by  him.  The  question  is  not,  now,  as  to  the  evidence 
by  which  a  secret  trust  may  be  established  against  a  party,  who 
denies  it  by  his  answer,  but  is  merely,  whether  the  party  may 
be  called  on  to  say,  yes  or  no,  to  the  charge  of  such  a  trust 
The  defendant  does  not  even  plead  that  the  gift  is  absolute  upon 
the  will;  in  which  case,  indeed,  his  plea  would  not  be  allowed 
peremptorily,  but  only  suffered  to  stand  for  an  answer,  with 
liberty  to  except:  Strickland  v.  JJdridge,  9  Yes.  616.  But  he 
demurs  and  admits  the  facts  for  the  purposes  of  a  decision, 
whether,  if  they  be  true,  the  plaintiffs  can  have  a  decree.  Now, 
if  all  this  bill  be  true,  there  can  not  be  a  doubt  that  the  plaint- 
ifb  are  entitled  to  the  relief  they  ask;  and,  therefore,  the  de- 
fendant must  either  admit  or  deny  the  truth  of  the  charges. 
That  the  court  will  enforce  such  secret  trusts,  where  they  are 
not  unlawful,  and  will,  when  they  are  void  in  law,  declare  them 
so,  and  decree  a  resulting  trust  for  the  heir  or  next  of  kin,  has 
been  long  established.  We  have  had  a  recent  instance  of  the 
former  kind  before  us,  the  case  of  Cook  v.  Bedman^  2  Ired.  Eq. 
628;  in  which  we  held,  that  a  private  promise,  made  to  the  tes- 
tator by  a  legatee  to  hold  in  trust  for  another  person,  was  bind- 
ing and  would  be  enforced;  and,  indeed,  that  a  promise  was 
not  necessaiy,  but  that  a  silent  assent  to  the  known  wishes  of 
the  testator  was  sufficient  to  raise  the  trust.  So  in  respect  to 
devisee  upon  a  secret  trust  for  a  chariiy,  void  under  the  mort- 
main acts,  it  is  established  doctrine,  that  they  shall  be  declared 
void  by  the  court,  upon  the  admission  of  the  answer;  for  nemo 
potest  facere  per  Miquum,  quod  non  potest  facere  per  dxrectwm: 
Boson  V.  Staiham,  1  Eden,  608;  8.  0.,  1  Oox's  Ch.  16. 

The  question  was  much  discussed  before  Lord  Eldon,  in  Much' 
lesion  v.  Broum,  6  Yes.  62,  and  the  result  was,  that  he  said  the 
court  would  compel  persons  to  discover  secret  agreements,  made 
with  a  view  to  evade  the  provisions  of  the  acts,  and  require 
devisees  to  answer,  whether  they  took  the  estate,  as  they  legally 
oould  not  do,  for  charitable  purposes.  And  in  Stricldand  v. 
Jldridge,  the  devisee  was  required  to  answer  a  bill,  charging 
such  secret  trust  by  way,  simply,  of  allegation,  without  stating 
an  inference  of  it  from  the  will,  or  any  other  writing,  or  any 
evidence  of  it.  These  authorities  come  fully  up  to  the  pres- 
ent case,  and,  indeed,  the  last  goes  beyond  it.  For  here  the 
bill  does  state  several  strong  facts,  as  evidence  of  the  trust, 
which  convey  forcibly  to  the  mind  a  clear  impression,  that  there 
must  have  been  some  agreement  to  the  effect  charged,  or  that 
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there  was  some  imderstandiiig  or  belief  and  expectation  by  the 
testatrix,  that  the  defendant  would  not  hold  these  negroes  as 
slaves  beneficially,  and  that  he  either  expressly  assented  thereto, 
or  by  his  silence  induced  her,  and  intended  to  induce  her,  to 
think  that  he  meant  to  comply  with  her  views.    It  is,  for  ex- 
ample, stated,  what  we  believe  is  notoriously  true,  that  it  is  an 
article  of  religious  faith  among  that  respectable  society  called 
Quakers,  that  it  is  wrong  to  hold  persons  in  slavery;  that  the 
testatrix  knew  that,  and  also  well  knew  the  defendant,  and  that 
he  was  a  member  of  that  society,  and  was  conscientiously  scru- 
pulous of  holding  his  fellow-men  in  slavery  for  his  own  benefit; 
and  it  is  thence  inferred  that  the  testatrix  made  these  bequests  to 
him  for  that  very  reason,  because  she  wished  and  expected  that  he 
would  hold  the  negroes  in  a  state  of  quasi  freedom.    And  it  is 
charged,  in  support  of  that  inference,  that,  upon  the  trial  of 
the  contest  about  the  probate  of  the  will,  the  present  defend* 
ant  proved,  that  the  testatrix  had  those  intentions,  and  made 
declarations  of  that  import    Now,  although  such  expectations 
and  intentions  of  the  testatrix  do  not  make  an  express  declara- 
tion of  the  alleged  unlawful  trust,  yet,  it  is  clear,  as  Lord  Eldon 
said  in  Strickland  v.  Atdridge,  that  a  trust  would  be  created  upon 
the  principle,  on  which  the  court  acts  as  to  fraud.   For  it  would 
be  a  dear  fraud  on  the  testatrix  to  suffer  her  to  suppose,  that 
the  defendant,  who  understood  her  wishes,  would  carry  them 
out  without  her  inserting  the  directions  in  her  will,  and  then  to 
set  up  the  will  as  an  absolute  gift,  not  coupled  with  any  trust 
whatever.    Therefore  the  defendant  must  answer  to  all  those 
circumstances,  in  order  that  it  may  be  seen,  whether  he  is  not 
practicing  an  imposition  on  the  testatrix  in  the  first  place;  and 
then,  in  the  next,  he  must  answer  to  the  alleged  purpose  in  both 
of  them  to  evade  the  law  of  the  country  and  its  policy.    And  it 
is  obvious,  that,  if  the  principles  of  this  gentleman  are  as  al- 
leged, and  he  has  reason  to  believe  from  that,  or  the  other  cir- 
cumstance of  her  declarations  as  proved  on  the  trial,  that  she 
reaUy  expected  him  not  to  keep  these  negroes  in  servitude  as  his 
own  slaves,  it  would  require  a  very  plain,  positive,  and  imevasive 
denial  of  such  undertaking,  on  his  part,  to  obtain  credence; 
an  undertaking,  that  may  be  contracted,  not  merely  by  words, 
bat  also,  under  circumstances,  by  silence:  Paine  v.  Edll,  18  Yes. 
476. 

Some  minor  objections  were  taken  to  the  bill,  which,  though 
not  necessary,  it  may  be  proper  to  notice:  1.  It  is  said  Uia 
plaJntiflh  have  no  right  to  a  discovery  of  the  defendant's  belief » 
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as  it  ia  not  a  legal  test  of  his  right  to  hold  properiy.  The  an- 
swer is,  that  the  charge  of  the  defendant's  religious  creed  is  not 
inserted  for  the  sake  of  a  discoveiy^  which  can  produce  a  f or- 
feitiu^,  or  subject  him  to  a  penally,  for  in  our  law  no  such  con- 
sequence follows  from  the  professing  of  any  religion.  Nor  is  it 
even  to  expose  him  to  opprobrium,  for  it  is  to  the  single  point, 
whether  he  does  not  in  conscience  scruple  to  hold  men  in  bond- 
age, and  whether  that  was  not  known  to  the  testatrix  and 
formed,  in  his  belief,  an  inducement  to  her  to  make  this  dispo- 
sition to  him.  Now  there  is  certainly  nothing  criminal  or  dis- 
creditable in  the  eye  of  the  law,  or  of  any  person^  that  one 
should,  out  of  tenderness  of  conscience  for  the  rights  of  his  fel- 
low-man, refuse  to  have  a  property  in  him,  though  allowed  by 
human  laws;  but  rather  the  contraty,  it  is  much  to  the  credit 
of  his  disinterestedness  and  Christian  charity,  if  the  principle 
be  truly  carried  out  in  practice.  The  only  possible  imputatioz 
that  can  be  made,  on  this  transaction,  against  the  defendant  is, 
not  as  to  this  article  of  his  creed,  but  as  to  projecting  by  a  se- 
cret contriTance  to  evade  the  law  of  the  country,  or  in  agreeing 
and  giving  the  party,  who  projected  it,  to  understand  that  he 
would  endeavor  to  execute  the  contrivance.  The  sole  subject, 
therefore,  of  making  this  inquiry  is,  to  ascertain  from  it,  as  evi- 
dence, whether  the  testatrix  did  not  make  this  bequest  upon 
some  secret  understanding  with  the  defendant,  that  he  would 
not  hold  the  negroes  in  servitude.  No  discovery  upon  it  can  be 
a  detriment  to  his  property  or  his  privileges  as  a  citizen. 

It  is  next  said,  that  under  the  statutes,  B.  S.,  c.  Ill,  sec.  81, 
32,  there  are  penalties  on  owners  of  slaves,  who  hire  to  them 
their  time  or  let  them  keep  house  and  go  at  large  as  free  per- 
sons, and  therefore  the  defendant  is  not  bound  to  answer.  But 
in  relation  to  these  slaves,  there  is  no  charge  in  the  bill  of  that 
sort.  It  only  alleges,  that  the  bequest  was  made  upon  a  trust, 
that  they  should  be  allowed  to  labor  for  their  own  benefit,  and 
act  as  free  persons,  and  not  that  the  defendant  has,  in  &ct,  al- 
lowed them  thus  to  act.  There  are  charges  of  that  character  in 
relation  to  some  other  negroes,  for  which  it  is  said  the  defend- 
ant had  accepted  conveyances  from  other  persons.  But  that  is 
to  be  considered  as  struck  out  of  the  Inll  by  the  plaintifls  them- 
selves, by  way  of  amendment  under  leave  of  the  court,  and  no 
longer  presents  the  objection,  if  it  ever  did.  Indeed,  we  must 
say,  that  if  the  plaintiffis  had  appealed  from  that  part  of  the  de- 
cree, it  could  not  have  been  sustained,  for  with  a  very  few  ex- 
•oeptions,  and  those  founded  on  favor,  the  rule  has  long  been 
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«ettled,  that  a  demurrer,  unlike  a  plea,  must  be  oTerruled  in 
MOy  unless  it  be  good  in  its  full  extent.  If  it  cover  too  much, 
as  if  it  be  to  the  whole  bill,  when  the  plaintiff  is  entitled  to 
discovery  and  relief  upon  some  part,  it  must  be  overruled,  for 
it  can  not  be  held  bad  in  part,  and  good  in  part:  Mayor  o/Lon- 
don  V.  Levy,  8  Yes.  898;  Ibdd  v.  Oee,  17  Id.  280.  But  with  that 
we  have  no  concern  at  present,  as  this  is  the  appeal  of  the  de- 
fendant from  an  interlocutory  decree,  and,  under  the  act,  brings 
up  nothing  more  than  the  single  question  from  which  his  honor 
allowed  the  appeal  to  be  taken.  Upon  that  question,  we  conoor 
in  the  opinion  of  his  honor. 
Ordered  that  this  opinion  be  certified  to  the  court  below. 

DnoovBBT,  wmniB  Liadiwo  OmopnaiAHCM  Bmt  Pf  DpmmAirr'g  Kwowi^ 
tDOB,  wiU  be  compelled:  £39tMiery.«/«€i0Oii,  21  Am.  Deo^  SeealfloJJar4f 

T.  SMmmen,  Z2  Id.  167;  Hough  ▼.  Martin,  34  Id.  403. 

No  PxBsov  IS  Obuosd  to  Answxr  Mattul  ov  SoATniiAL  ia  a  bill  te 
dimovety:  Skimmer  v.  Judmm,  21  Am.  Deo. 


i/.ium: 


[8  Imkdbjl'm  Mquot,  hi.} 

PuBCBAsm  AT  Master's  Salb,  Disoovkbino  Dubot  nr  Titli^  msj 
iMiek  moDflj  he  htm  paid  at  any  time  before  a  oonveyanoe  Is  ezeootad. 

Paisbb  abb  Placed  ik  statv  quo  ov  BBsonsioN  ov  Oohtraot  lor  the 
■ale  of  land,  beoanse  the  vendor  can  not  make  a  good  title. 

AsnaiiBB  nr  EquTirr  atands  abeolntely  in  the  place  of  his  aaaignor,  and  it  la 
the  aame  aa  if  the  contract  had  been  originally  made  with  the  aarignfla, 
upon  predaely  the  aame  tenna  as  with  the  original  partiea. 

AsnoHBB  nr  Equitt  ufob  Bbscissiov  ov  Contbaot  of  pnrohaae  ia  entitled 
to  recoiver  firam  the  vendor  the  whole  pnrohaae  money  paid,  both  thai 
paid  by  himaelf  and  that  paid  by  hit  assignor. 

David  Mvbbb  of  South  Carolina  devised  the  hmd  in  question, 
with  his  other  properly,  to  his  six  children,  for  life,  remainder 
to  such  of  their  children  as  should  attain  the  age  of  twenly-one, 
and  in  case  of  failure  of  any  children  to  attain  that  age,  to  his 
cousin  Heniy  Myers  and  his  heirs  forever.  After  the  death  of 
the  father,  and  the  probate  of  the  will  in  South  Carolina,  David 
Myers,  a  son,  filed  a  bill  in  the  Buncombe  county  equity  court 
against  his  brothers  and  sisters,  alleging  that  the  &ther  had 
devised  the  land  to  them  in  fee  simple,  and  praying  that  it  be 
sold  by  a  decree  of  the  court,  as  partition  could  not  be  made 
without  great  injury.  Annexed  to  the  bill  as  an  exhibit  was 
what  purx>orted  to  be  a  certified  copy  of  the  will,  though  in 
mliiy  a  oopjr  of  the  will  was  not  given  in  evidence  or  filed  in 
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the  cause  till  some  years  afterward.  The  bill  was  taken  pro 
confesso  against  the  defendants,  as  they  did  not  answer  it,  and 
a  decree  was  entered  that  the  land  should  be  sold  by  the  derk 
and  master.  The  master  sold  the  land  to  Philip  Brittain,  de- 
fendant, for  Ave  thousand  six  hundred  and  fifty-six  dollars,  who 
gave  bond  for  its  payment;  the  master  receiyed  one  thou- 
sand two  hundred  and  fifiy  dollars  from  Brittain,  when  the 
latter,  being  unable  to  pay  the  rest,  sold  the  land  to  Smith 
for  three  thousand  eight  hundred  dollars,  which  was  applied  to 
the  payment  of  the  debt,  and  Brittain  paid  the  residue.  The 
master  having  reported  that  the  purchase  money  was  fully  paid, 
the  court  ordered  that  a  deed  be  executed  to  Smith,  when  in 
1842,  Smith  filed  his  bill  against  all  the  parties  in  the  above  suit, 
alleging  that  on  learning  the  contents  of  the  will,  he  discovered 
that  under  the  will  a  good  title  could  not  be  made  to  the  prop- 
erty, alleging  fraud  in  procuring  the  sale,  and  praying  that  the 
decree  in  the  original  cause  be  reversed,  the  sale  declared  void, 
and  the  purchase  money  paid  to  the  plaintiff.  But  two  of  the 
Myers  family  answer;  they  deny  the  fraud;  state  that  in  South 
Carolina  real  estate  of  the  decedent  had  been  sold  in  the  same 
manner  as  prayed  for  here;  and  further  allege  that  the  land  had 
fallen  much  in  value,  and  that  the  plaintifl^s  motive  was  to  get 
dear  of  the  bargain;  and  that  they  had  offered  to  refund  his 
three  thousand  eight  hundred  dollars,  and  execute  him  a  cov- 
enant of  indemniiy  against  any  disturbance.  The  cause  was 
tmnsferred  to  the  supreme  court  for  a  hearing. 

Badger ,  for  the  plaintiff. 

J,  H.  Bryan  and  IredeU,  for  defendant  Brittain. 

BuvnR,  C.  J.  A  sale  l^  the  master  in  a  case  of  this  kind  ia 
but  a  mode  of  sale  by  the  parties  themselves.  It  is  not  mecelj 
a  sale  by  the  law,  in  invito,  of  such  interest  as  the  party  has  or 
may  have,  in  which  the  rule  is,  caveai  emptor;  but  professes  to 
be  a  sale  of  a  particular  estate,  stated  in  the  pleadings  to  be 
vested  in  the  parties^  and  to  be  disposed  of  for  the  purpose  of 
partition  only.  Therefore,  if  there  be  no  such  title,  the  pnr- 
ohaaer  has  the  same  equity  against  being  compelled  to  go  on 
with  his  purchase  as  if  the  contract  had  been  made  without  the 
intervention  of  the  court;  for,  in  truth,  the  title  has  never  been 
judicially  passed  on  between  persons  contesting  it.  Hence,  if  a 
purchaser  pays  his  money  on  a  master's  sale  and  discovers  a  de- 
fect in  the  title,  at  any  time  before  a  conveyance  executed,  he 
may  recover  it  back:  Sug.  Y.  and  P.  845;  Johnmm  v.  JohnMon^  8 
Bob.  k  Pul.  162. 
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There  is  no  question  as  to  the  want  of  title  in  this  case.  Al- 
though the  estate  of  the  parties  to  the  partition  cause  was  stated 
to  be  a  fee  simple  in  possession,  yet  it  is  but  a  life  estate.  It  is 
true,  they  would  be  allowed  to  complete  the  title,  if  they  could. 
But  that  is  seen  to  be  impossible,  for  the  limitations  oyer  are 
contingent  to  persons  not  yet  bom,  and  it  can  not  be  deter- 
mined wbo  will  be  entitied  to  the  fee  in  the  premises,  until  the 
death  of  CTezy  one  of  these  persons  and  tweniy-one  years  after- 
wards— since  the  ultimate  limitation  is  to  the  testator's  cousin 
Henry  and  his  heirs,  upon  the  event  that  all  his  own  children 
should  die  without  leaving  a  child  that  shall  attain  the  age  of 
tweniy-one.  We  are  not  prepared  to  say  that  it  is  material 
whether  there  be  simply  the  defect  of  titie  pointed  out,  or 
whether  there  was  a  deception  intended  by  the  parties  to  the 
suit  upon  that  point.  But  we  think  that  nothing  less  than  such 
a  fraud  can  be  judicially  inferred  from  the  facts.  It  is  expressly 
charged  in  the  bill,  and  is  not  controverted  by  four  out  of  the 
six  parties  to  the  former  suit;  and  the  other  two  only  answer  to 
their  belief  of  the  motives  of  those  who  did  manage  the  case. 
They  state^  indeed,  a  construction  put  on  this  will  by  the  courts 
of  South  Oarolina;  but  they  have  offered  no  evidence  of  the 
truth  of  that  statement.  We  are  very  sure  they  could  offer 
none  such,  for  the  construction  of  the  will  is  so  clear,  that  no 
such  respectable  tribunal  as  that  mentioned  by  them  could  have 
so  held.  Then  there  concur  both  the  miggesHo  falsi  in  the  bill 
as  to  the  titie,  and  Buppressio  veri  by  witidiolding  the  will  and 
by  the  omission  of  the  defendants  to  file  an  answer  or  to  make 
defense;  and  they  constitute,  upon  legal  principles,  nothing  less 
than  a  fraud.  It  is  obvious  that  the  intention  was  to  get  a  de- 
cree without  an  oath  being  taken  by  any  person;  and  to  obtain 
evidence  to  the  assertion  of  a  good  titie  by  presenting  it  to  the 
public,  with  the  apjmrent  sanction  of  judddal  authority.  The 
purchaser  can  not,  therefore,  be  compelled  to  complete  the  pur- 
chase, but  the  sale  must  be  set  aside. 

This  conclusion  was  not  disputed  at  the  bar;  but  the  contro- 
versy turned  upon  the  effect  of  that  declaration  on  the  right  to 
the  purchase  money.  The  plaintiff  claims  the  whole  of  it;  but 
both  of  the  other  parties  deny  his  right  to  more  than  he  paid, 
though  they  dispute  between  themselves,  which  of  them  is  en- 
titled to  the  residue.  We  think,  upon  investigation,  that  neither 
Myers  nor  Brittain  has  the  right  to  it,  and,  therefore,  that  it  be- 
longs to  the  plaintiff. 

This  question,  it  is  to  be  remembered,  arises  in  the  court  of 

Am.  nao.  YoL,  ZLO— U 


173  SiOTH  V.  Brittain.  [N.  Carolina. 

equity,  and  it  is,  in  the  first  instance,  what  equity  haye  the 
Myers  to  any  part  of  this  fund?  We  think,  that  they  have 
plainly  none  at  all.  Ordinarily,  when  the  vendor  can  not  make 
a  good  title,  and  the  contract  is  rescinded,  the  parties  are  put 
in  statu  qujo.  11  the  vendor  has  paid  no  part  of  the  purchase 
money,  that  is  effected  simply  by  declaring  that  the  contract  is 
rescinded.  In  such  a  case  it  was  never  h^unl,  that  the  vendor 
had  an  equity  against  the  vendee  to  say,  ''  You  agreed  to  give 
me  more  for  the  land  than  it  was  worth,  at  the  time  of  the  sale — 
or  rather  it  is  now  worth — and,  therefore,  you  ought  to  pay  me 
all  the  price  agreed  on  beyond  the  present  value  of  the  limd/' 
For  the  question  is  not  one  of  compensation  or  damages,  but  of 
specific  performance.  The  purchaser  agreed  to  give  so  much 
money  for  the  land,  if  conveyed  to  him  with  a  good  title;  and 
unless  the  vendor  does  that,  the  vendor  can  in  equity  get  noth* 
ing  from  the  other  side,  whatever  might  be  the  rule  of  law  as 
to  damages,  if  the  vendee  were  to  sue  the  vendor  at  law  on  his 
covenant  to  convey,  or  whatever  may  be  the  rule  of  equity  as 
to  compensation  for  a  part  of  the  land,  for  which  a  good  title 
can  not  be  made,  when  the  vendee  is  content  to  take  a  convey- 
ance for  the  part  to  which  the  title  is  good.  But  when  the 
vendee  declines  taking  a  conveyance,  and  the  court  holds  that 
the  title  to  the  whole  is  defective,  the  contract  is  set  aside,  and 
the  vendor  can  claim  no  part  of  the  purchase  money  for  any 
difference  in  value.  The  same  equity,  precisely,  compels  the 
vendor  to  pay  back  such  part  of  the  purchase  money  as  he  may 
have  received.  For  the  receipt  of  the  purchase  money  makes 
no  difference,  unless  the  purchase  has  been  completed  by  the 
vendee's  accepting  a  conveyance,  or  doing  some  other  act  which 
precludes  him  from  asking  for  a  good  title  or  an  inquiry  into  it. 
Then,  it  is  apparent,  that  if  Smith  were  out  of  the  case,  and 
Brittain  and  Myers  alone  were  the  parties,  the  latter  could  have 
no  equity  against  Brittain,  as  to  any  part  of  this  money,  whether 
it  be  considered  as  having  been  paid  to  Myers  or  still  in  Brit- 
tain's  hands,  or  in  cuatodia  curios. 

All  sides  agree,  indeed,  that  the  whole  fund  would  be  decreed 
to  Brittain  had  he  never  sold  to  Smith.  But  Myers  says,  that 
Smith  can  recover  no  more  from  him  than  he.  Smith,  paid:  that 
such  would  be  the  measure  of  damages  at  law,  if  the  parties  had 
respectively  made  deeds  with  warranty,  and  that  equity  must 
follow  the  law.  It  is  to  be  observed,  that,  in  setting  up  this 
claim,  Myers  necessarily  excludes  Brittain  from  any  share  of  the 
money.    He  does  so  properly,  upon  the  supposition  that  the 
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case  is  to  be  considered  analogous  to  the  case  of  warranties  at 
law;  for  Brittain,  as  the  immediate  vendee,  could  not  recover 
from  Myers  on  this  warranty  to  himself,  after  his  sale  to  Smith: 
Markland  v.  Crump,  1  Dev.  &  Bat.  94  [27  Am.  Dec.  280].  Then 
why  is  Brittain  to  be  excluded  from  any  share  of  this  money,  as 
contended  for  by  Myers?  Certainly,  because  he  assigned  his 
whole  interest  in  the  subject-matter  to  Smith.  That  is  Myers* 
argument.  Now,  does  it  not  follow,  if  Brittain  is  to  be  excluded 
l^  Myers  from  this  fund,  because  he  has  assigned  it  to  Smith, 
that  by  that  assignment  Smith  necessarily  succeeds  to  it?  He 
would  not  be  Brittain's  assignee  unless  he  took  all  that  Brittain 
could  daim.  The  effect  of  the  assignment  in  equity  is,  indeed, 
not  precisely  the  same  with  conveyances  at  law.  Li  equity  the 
assignee  stiuids  absolutely  in  the  place  of  his  assignor,  and  it  is 
the  same,  as  if  the  contract  had  been  originally  made  with  the 
assignee,  upon  precisely  the  same  terms  as  with  the  original  par- 
ties. For  example,  if  Myers  could  make  a  good  title,  the  con- 
veyance, as  things  stand,  should  be  made  by  Myers  directly  to 
Smith  in  consideration,  not  of  the  sum  paid  by  Smith  to  Brit- 
tain, but  of  five  thousand  six  hundred  and  fifty-six  dollars  paid 
by  Brittain  to  Myers,  and  then,  even  upon  the  rule  of  damages 
on  warranties  established  in  WiUianui  v.  Beeman,  2  Dev.  483, 
Smith  would  recover  from  Myers  the  whole  price  received  by 
him.  The  rule  of  that  case  was  much  discussed  in  the  argu- 
ment, and  its  incongruity  with  previous  cases  and  with  itself,  as 
applied  to  different  states  of  facts,  was  much  insisted  on;  and 
perhaps  it  may  hereafter  be  found  impossible  to  carry  out  the 
doctrine  fully.  But,  at  present,  we  do  not  disturb  that  case;  for, 
as  before  said,  tlus  is  not  a  question  of  damages  at  law,  but  it 
is  purely  an  inquiry,  what  rule  the  court  of  equity  has  adopted, 
as  to  the  purchase  money,  when  the  contract  can  not  be  com- 
pleted, and  what  effect  tiie  court  gives  to  an  assignment  of  an 
equity. 

Now,  we  have  seen  that  Brittain  would  be  entitied  to  the  whole 
of  this  fund,  against  Myers,  and  that  he  assigned  his  purchase 
to  Smith.  Does  not  that,  as  against  Myers,  put  Smith  in  Brit- 
tain's  shoes?  Why  not?  Myers  says,  because  he  only  paid 
three  thousand  eight  hundred  dollars.  Admit  it;  but  that  is 
nothing  to  Myers.  Suppose  he  had  paid  nothing  for  it,  but 
that  Brittain  had  devised  it  to  him,  or  assigned  it  to  him,  as  an 
advancement  to  a  son.  Gould  Myers  contend  that  therefore  he 
was  to  keep  the  whole  purchase  money,  and,  at  the  same  time, 
not  convey  the  land?    It  would  be  monstrous,  if  it  were  so. 
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There  is  no  doubt  that  Smith  has  all  the  rights  of  Brittain  in 
the  premises.  He  is  his  assignee,  and  as  mnch  entitled  to  specific 
performance  by  a  conyeyance  of  the  land  bought  by  him;  and  if 
he  can  not  get  that,  whidi  he  claims,  because  Brittain  could  claim 
it — ^then  he  has  a  right  to  the  money,  as  belonging  to  him,  be- 
cause it  would  haye  belonged  to  Brittain.  Smith  is  not  re- 
stricted to  the  sum  paid  by  him.  He  stands  in  Brittain's  shoes, 
as  to  his  liabilities,  and  he  is  therefore  entitled  to  his  priTileges. 
Suppose  Brittain  had  paid  none  of  the  purchase  money.  Smith 
would  haye  been  bound  to  pay  the  whole  to  Myers;  for  the  pur- 
chaser of  an  equitable  title  takes  it,  subject  to  all  prior  equities: 
WLnbam  y.  Gcrrdl,  8  Dey.  Eq.  117;  Exng  y.  Lindsay,  Id.  77. 
Here,  indeed,  Brittain  has  been  in  possession  for  three  years  or 
more;  and  there  is  no  doubt  that  Smith  must  account  for  that  to 
Myers.  If  he  bears  Brittain's  burdens,  then  he  must  be  entitled 
to  his  adyantages.  As  we  haye  already  said,  it  is  nothing  to 
Myers,  how  Brittain  and  Smith  dealt.  Suppose  Smith  had 
giyen  Brittain  ten  thousand  dollars  for  his  interest,  yet  he 
could  haye  claimed  from  Myers  only  the  sum  which  Brittain 
had  paid;  and  in  like  manner  he  is  entitled  to  that,  though  he 
paid  Brittain  less.  Smith  may  not  be  entitled  to  recoyer  from 
Brittain  more  than  he  paid  him,  or  eyen  anything,  and  yet  he 
is  entitled  to  the  whole  from  Myers;  for  the  latter  is  liable  to  no 
one  else,  and  can  not  in  good  conscience  keep  a  sum  of  money 
which,  by  fraud,  they  obtained  for  land  which  they  can  not 
conyej. 

This  brings  us  to  the  question  between  Smith  and  Brittain. 
Now,  we  do  not  peroeiye  any  right  remaining  in  Brittain,  nor 
any  ground  whateyer  on  whicn  he  can  set  up  a  claim  for  any 
part  of  the  money.  He  assigned  his  whole  interest  to  Smith, 
and  put  himself  out  of  the  case.  It  is  plain,  that  Smith  and 
Myers  might  deal  with  each  other  as  they  pleased,  without  con- 
sulting Brittain.  If  Smith  chooses,  he  may  now  take  a  cony^- 
anoe  from  the  master,  and  then  the  money  would  belong  to  M^- 
ers.  Or  they  two  might  take  out  the  money  and  modify  their 
contract  as  they  choose.  Now,  that  they  could  not  do,  if  Brittain 
had  an  interest.  Brittain's  claim  is  founded  on  the  supposed 
hardship  of  his  losing  the  money,  which  he  paid,  when  his 
assignee  does  not  get  the  land.  But  that  is  a  hardship,  which 
arises  solely  from  his  haying  agreed  to  giye  too  much  for  the 
land,  or  its  falling  in  his  hands.  It  is  not  a  hardship,  growing 
out  of  a  rule  of  equiiy ,  or  for  which  any  rule  of  equity  furnishes 
a  remedy.    If  he  had.giyen  the  land  to  his  son,  the  latter,  and 
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not  hBf  hixnself ,  would  call  for  the  money  from  Myers.  It  ia 
simply  the  effoot  of  an  assignment,  as  sustained  by  the  court  of 
equity.  As  before  obeeryed,  even  if  the  court,  instead  of  de- 
creeing upon  its  own  principles  of  specific  pexformanoe,  were  to 
decide  in  analogy  to  the  rule  of  law  respecting  warranties, 
Brittain  could  not  recorer  one  cent  from  Myers:  MarUand  r. 
Crump,  1  Dot.  &  Bat.  94  [27  Am.  Dec.  230.] 

Therefore,  the  money  must  either  be  recoyered  by  Smith,  or 
kept  by  Myers;  and  between  them,  the  equity  is  already  dis- 
posed of.  It  is  said,  indeed,  that  the  decree  is,  that  the  con- 
tract shall  be  set  aside,  and  that  the  consequence  of  that  is,  that 
the  parties  are  to  be  put  in  staiu  quo,  by  which  Myers  will  keep 
the  land,  and  each  of  the  other  parties  take  the  money  paid  by 
him.  But  that  goes  plainly  on  a  fallacy.  The  contract  for  the 
sale  of  the  land  is  not  enforced,  and,  therefore,  the  yendor  must 
giye  up  the  purchase  money.  But  it  is  not  considered,  that,  in 
truth,  it  never  was  made;  for  if  so,  there  would  be  no  ground 
for  decreeing  the  repayment  of  the  money  receiyed  under  it. 
Moreover,  the  assignment  from  Brittain  to  Smith,  is  not  re- 
scinded; and  while  that  stands,  it  excludes  Brittain  from  all 
right  in  the  premises,  whatever  may  be  the  equities  of  the  other 
parties  between  themselves.  Indeed,  the  only  necessiiy  for  mak- 
ing Brittain  a  party  in  this  cause,  was  to  have  the  assignment 
established  against  him,  as  Myers  had  a  right  to  require  should 
be  done.  And  but  for  his  claim  to  a  part  of  the  money,  he 
would  be  entitled  to  his  costs. 

It  is  next  said,  that  this  bill  ought  not  to  be  entertained,  be- 
cause all  the  objects  of  the  plaintiff  could  have  been  attained 
by  a  petition  in  llie  first  cause,  and  that  there  can  be  no  decree 
in  this  cause  to  reverse  the  decree  in  that.  The  first  part  of  the 
objection  only  goes  to  the  costs  of  this  suit,  and  is  a  good  rea- 
son why  the  present  plaintiff  should  not  recover  his  costs.  But 
we  do  not  see,  why  the  court  may  not  decree,  at  the  suit  of  this 
plaintiff  against  aJl  the  parties  to  the  original  suit,  that  they 
should,  among  themselves,  take  such  steps  in  that  suit,  that  the 
decree  obtained  therein  by  their  fraud,  declaring  them  to  be 
owners  in  fee,  and  decreeing  a  sale  of  the  land,  should  be  re- 
versed. But  even  if  that  can  not  be  done,  and  we  do  not  think 
it  necessary  to  decide,  in  this  case,  that  it  can,  there  seems  to 
be  no  objection  to  a  decree  against  those  parties,  that  they  shall 
permit  the  present  plaintiff  to  receive  the  money  heretofore  paid 
into  court,  in  that  cause,  upon  his  agreeing,  in  court,  to  accept 
the  same  instead  of  a  conveyance  of  the  land,  and  that  the 
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orders  may  be  set  aside,  whereby  the  sale  made  by  the  master 
was  confirmed,  and  he  required  to  make  a  deed  to  the  plaintiff. 
That  far,  the  bill  is  not  founded  on  any  error  in  law  in  the  first 
cause,  but  upon  the  mere  fraud  of  the  parties  in  that  cause  on 
the  court,  and  on  the  plaintiff  as  a  purchaser. 
Decree  for  the  plaintiff. 

Dahul,  J., 


SaaoiBSioir  or  Contbaots:  See  note  to  Hough  ▼.  Hunt,  15  Am.  Dea  669, 
dieoiiMing  this  question;  Lvejf  t.  Bundp,  82  Id.  869;  I%itr9Um  v.  SUmehard, 
88  Id.  700;  Periey  t.  Bcdeh,  34  Id.  66;  Howard  t.  Hoey,  36  Id.  672;  Parham 
▼.  Rtmdoliph,  Id.  403;  Chance  t.  CtmimMonen  of  Clay  Co.,  Id.  131;  Kcue  ▼. 
John,  86  Id.  148;  Blood  t.  Bho;  Id.  363;  Camp  v.  Camp,  Id.  423;  CuUwm  v. 
Bramch  Bamk,  87  Id.  726;  VoorheM  t.  EaH,  88  Id.  688;  Orttn  v.  Broyles,  39 
Id.  166;  Dunecm  t.  Jeter,  Id.  842;  Bryan  ▼.  Lqfiue,  Id.  242;  BoyceY.  MeOul^ 
lock.  Id.  85;  Hi^fimim  v.  JToUe,  Id.  711;  MomU  ▼.  Harrie,  40  Id.  89. 
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OovBT  or  BQunr  dobs  vot  Act  upon  tsb  Pbobats  beforo  the  ordinary  of 
an  instmment  pnrporting  to  be  the  will  of  a  married  woman,  ezeonted 
onder  a  power  leoored  to  her  while  dlaoovert,  to  give  and  bequeath  her 
property,  but  requires  that  the  instrument  shall  be  proved  before  it,  to 
be  such  as  was  required  by  the  power. 

TmEAMESTASY  Instbukxnt  Exboutxd  bt  Fbmb  Ooyxbt  uvdbb  Poweb  n 
SuvfioiBNTLY  Pboybd  wheu  it  has  been  admitted  to  probate  before  the 
proper  tribunal,  and  in  this  oourt  is  admitted  by  the  answer  to  be  duly 
exeouted  under  the  power  given  her  by  the  marriage  oontract. 

PfeBSOH  IS  HOT,  Pbopxblt  SpxAxnTO,  AN  ExBOUTOB,  though  appointed  such 
by  a  testamentary  instrument  exeouted  by  a  feme  covert  under  a  power 
oontained  in  the  marriage  oontraot,  but  is  an  appointee  in  trust  to  oarry 
out  the  intentions  of  the  appointor,  as  either  expressed  by  her  or  implied 
In  law;  but  the  appointee  under  suoh  an  instrument  takes  to  the  same  ex- 
tent and  for  the  same  purposes  as  an  exeoutor. 

PBonBTT  Appointkd  mnoB  ▲  Qekkbal  Powxb  Fobmb  AasBis  in  equity 
for  the  payment  of  the  appointor's  debts,  in  preferenoe  to  all  cUims  upon 
him  by  volunteers,  either  as  legatees  or  appointees. 

Iran. — ^Property  in  hands  of  an  appointee  in  trust  oan  not  be  reached  as 
assets  by  an  action  at  law,  but  only  through  the  aid  of  a  oourt  of  equity; 
therefore  a  judgment  obtained  by  the  complainant  against  the  appointee 
In  a  oonrt  of  law  is  void  and  of  no  elfeot. 

Anoium  is  Nbobbsabt  Partt  in  an  action  to  subject  the  property  ap- 
pmnted  to  a  debt  due  the  oomplainant,  though  tiie  property  is  in  tlie 
hands  of  those  to  whom  it  was  ultimately  given. 

Avronrm  nr  Tbubt  mat  Plbad  Statutb  or  Ldcitationb  or  not;  and  if  he 
hi\M  to  do  so,  those  for  whom  he  holds  the  property  have  no  right  to  do  sa 
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Ubs.  Smuh,  a  widow,  being  about  to  marry  one  Leonard 
Fuxdj,  entered  into  a  marriage  contract  with  the  latter,  by 
which  it  was  agreed  that  he  should  haye  a  life  estate  in  her 
negro  property,  and  that  if  she  should  die  without  children  by 
him,  she  would  be  **  at  liberty  and  vested  with  full  and  ample 
powers  to  giye  and  bequeath  the  said  negroes  to  whomsoever 
she  pleases.''  Mrs.  Purdy,  having  died  without  issue  by  Leon- 
ard Purdy,  bequeathed  the  negroes,  subject  to  the  life  estate, 
partly  to  Bebecca  Gary,  her  daughter,  wife  of  defendant  B.  B. 
Qaiy,  and  partly  to  other  children  by  her  first  husband,  the 
instrument  disposing  of  the  proi>erty  concluding,  "  I  do  here- 
by nominate,  T)rdain,  and  appoint  my  friend,  William  B.  Lock- 
hart,  my  executor  of  this  my  last  will  and  testament.''  During 
Mrs.  Purdy's  life-time,  Boderick  B.  Gbry,  as  guardian  of  his  own 
children  and  of  the  Smiths,  had  brought  an  action  on  her  ad- 
ministration bond,  to  recover  their  distributive  share  of  their 
father's  estate,  and  recovered  judgment,  of  which  Bichard 
Crump,  one  of  the  sureties,  had  paid  his  proportion.  Crump 
having  died,  the  plaintiff,  his  administrator,  filed  this  bill 
against  the  children  to  subject  the  negroes  in  their  hands  to 
the  payment  of  this  portion.  The  defendants  pray  the  benefit 
of  the  act  of  1715,  passed  for  the  protection  of  the  estates  of 
deceased  debtors,  more  than  seven  years  having  elapsed  from 
the  payment  by  the  plaintiff's  intestate.  It  seems  that  the 
plaintiffs  intestate  and  other  sureties  had  brought  actions 
against  GrBxy  on  his  guaranty  to  induce  them  to  become  such 
sureties,  and  that  these  suits  had  been  compromised  by  Gbuy; 
the  defendants  now  claim  that  the  sum  paid  by  Qaxj  to  the  sev- 
eral plaintiffs  included  the  present  demand  and  discharged  it. 
It  also  appears  that  the  plaintiff,  after  the  payment  by  Gbry, 
brought  an  action  against  Lockhart,  as  executor,  and  obtained 
judgment;  and  the  defendants  hold  this  judgment  was  obtained 
by  fraud,  and  also  contend  that  Lockhart  was  not  an  executor, 
and  the  judgment  was  null  and  void. 

B.  F.  Moore  and  IredM^  tor  the  plaintiff. 

Badger,  contra. 

By  Court,  Nash,  J.  Upon  exaTnining  the  evidence  in  this 
ease,  the  court  is  satisfied,  that  in  the  compromise  of  the  suits, 
brought  by  the  sureties  of  Mrs.  Purdy  against  Mr.  Ghiry  as  • 
guaranty,  notidng  more  was  settled,  than  their  claims  against 
him;  that  nothing  more  was  intended  by  the  parties  to  be  in- 
ctnded,  and  that  in  fact  it  extended  no  further.    It  did  not  em* 
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faiace  the  claim,  now  urged  by  the  plaintiff,  and  he  is  at  liberty, 
notwithstanding  said  compromise,  to  urge  his  present  suit.  They 
are  further  of  opinion,  that  it  is  not  necessary  to  decide  upon 
the  question,  whether  the  recoTery  made  by  the  plaintiff  against 
William  B.  Lockhart,  as  executor  of  Mrs.  Purdy,  was  obtained 
1^  fraud  or  not,  as  they  are  satisfied,  for  the  reasons  hereinafter 
stated,  that  the  said  recoTcry  was  a  mere  nullity.  The  import- 
ant question  presented  by  the  case  is,  haye  now  the  defendants 
the  right  to  plead  the  statute  of  1715,  in  bar  of  the  plaintiff's 
daimf  William  B.  Lockhart,  the  executor,  as  he  is  called,  of 
the  will  of  Mrs.  Purdy,  is  a  party  defendant  ai^d  has  not 
pleaded  it.  Oan  the  other  defendants,  who  are  really  the  par- 
ties interested,  do  so  ?  This  involTes  the  question,  in  what  char- 
acter is  William  B.  Lockhart  to  be  considered;  is  he  the  ex- 
ecutor, strictly  speaking,  of  Mrs.  Purdy's  will,  or  is  he  merely 
an  appointee,  to  carry  into  execution  the  trust,  which  the  law 
annexes  to  the  appointment  of  Mrs.  Purdy?  It  is  deemed  un- 
necessary, at  this  time,  to  enter  into  an  elaborate  history  of  the 
power  ot  femes  covert  to  make  wills,  with  or  without  the  consent 
of  their  husbands.  The  paper  produced  in  this  case,  as  the 
will  of  Mrs.  Purdy,  is  an  execution  of  a  power  secured  to  her, 
when  she  was  discoyert,  and  in  every  respect  capable  not  only 
of  binding  herself,  but  of  binding  such  persons  as  contracted 
with  her.  She,  in  pursuance  of  the  power  thus  secured  to  her, 
executed,  before  two  witnesses,  the  instrument  she  calls  her 
will.  Such  a  testamentary  pai>er,  before  it  can  be  available, 
either  in  law  or  equity,  must  be  regularly  proved  before  the 
proi>er  tribunal.  In  a  court  of  equily,  such  probate  alone  will 
not  suffice;  for  the  courts  of  probate,  in  such  cases,  do  not  feel 
themselves  called  on  to  examine,  whether  the  appointment  is 
authorized  by  the  power.  There  are  other  special  ciroumstanoes 
connected  with  a  testament,  which  are  not  trusted  to  a  court  of 
probate,  and  which  the  grant  of  probate  does  not  determine,  but 
leaves  open  to  the  temporal  courts.  Upon  the  probate,  therefore, 
before  the  ordinary,  a  court  of  equity  does  not  act,  but  requires 
that  the  instrument  shall  be  proved,  before  them,  to  be  such  as 
was  required  by  the  power.  The  witnesses,  therefore,  must  be 
called  to  prove  that  the  instrument,  when  the  feme  covert  has 
power  to  appoint,  was  her  act  and  is  duly  executed  according  to 
the  requirements  of  the  power. 

In  this  case  the  will  of  Mrs.  Purdy  has  been  admitted  to  pro- 
bate before  the  appointed  tribunal,  and  in  this  court  is  admitted 
by  the  answers  to  be  duly  executed,  under  the  power  given  her 


Dec  1844.]  Leigh  tf.  Smith.  188 

bj  the  marriage  contxact,  for  only  under  it,  as  such,  can  they 
ehum  the  negroes  at  all.  The  oourt  is,  therefore,  of  the  opin- 
ion that  the  will  of  Mrs.  Purdy  has  been  properly  prored,  and 
is  a  sufficient  execution  of  the  power  secured  to  her.  In  her 
will,  she  refers  to  the  marriage  contract,  as  goyeming  the  in- 
terests she  conreys,  and  that  is  satisfactory  evidence,  that  aha 
considered  herself  as  executing  the  power.  What  then  is  the 
character  and  power  of  William  B.  Lockhart  under  that  paper? 
Is  he,  in  the  sense  in  which  the  law  understands  the  term ,  an  exec- 
utor ?  We  think  not;  we  consider  him  here  but  as  an  appointee 
in  trust,  to  cany  out  the  intentions  of  the  appointor,  as  either 
expressed  by  her  or  implied  in  law.  By  this  paper,  Lockhart, 
though  called  an  executor,  is  not  strictly  and  proi>erly  such, 
even  in  the  Tiew  of  a  court  of  equily,  because  Mrs.  Purdy  had 
no  separate  estate  in  the  negroes,  which  she  could  bequeath. 
When  a  fema  ooveri  has  such  estate,  she  may  make  a  will  and 
appoint  an  executor,  and  such  executor  shall  be  her  general 
repxeeentatiTe:  HuJmie  y.  Teruvni^  1  Bro.  0.  0. 16;  Petbi^place  t. 
Cfcrges,  1  Yes.  46;  Peacock  t.  Monk,  2  Yes.  sen.  191. 

But  though  it  be  true,  that,  in  this  case,  Mrs.  Purdy  could 
not  constitute  Lockhart  an  executor,  properly  so  called,  it  does 
not  follow  th^t  his  nomination  is  necessarily  unmeaning,  and 
to  be  rejected  altogether.  The  paper  is  not  a  testament  of  a 
personal  estate,  but  it  is  an  appointment  under  the  power  in 
Mrs.  Purdy.  It  is  an  appointment  of  the  whole  property,  orer 
which  she  had  a  power,  and  she  has  no  other  property.  Then 
the  inquiry  is,  what  is  the  meaning  of  such  an  appointment 
of  Lockhart  as  executor,  in  such  an  instnunentf  It  is  appa- 
rent from  reading  the  paper,  Mrs.  Purdy  thought  she  was 
dispocdng  of  her  separate  property,  and  in  that  yiew  she  ap- 
pointed an  executor.  But  it  tnms  out,  the  instrument  can  not 
operate  in  that  way,  but  is  only  an  appointment,  and  it  is  the 
necessary  construction  of  it,  that,  as  the  property  would  haye 
yeeted  in  Lockhart,  by  yirtne  of  his  appointment  as  executor,  so 
he  must  be  intended  to  take  to  the  same  extent,  and  for  the  same 
porpoees,  as  appointee  in  the  instrument.  What  else  could  she 
mean  1^  nominating  an  executor,  but  that  he  should  take  the 
estate  in  that  way,  in  trust  for  creditors  in  the  first  instance,  and 
then  for  the  aey«nil  appointees  mentioned  in  the  instrument  ? 

It  is  said,  there  was  no  necessity  for  an  executor,  as  the  cred- 
itors haye  the  same  remedy  against  the  children  as  appointees. 
But  there  was  the  same  necessity,  as  in  ordinary  cases  of  exec- 
utors to  wills.    One  is,  that  creditors  may  obtain  satisfaction 
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from  a  single  soiiroe,  instep  of  going  against  all  the  legatees^ 
and  also  that  the  interest  of  the  creditors  and  legatees  may  be 
protected  by  a  competent  person.  Here  the  ultimate  appointees 
were  a  married  woman,  children,  and  unborn  grandchildren, 
and  the  appointment  of  some  person,  as  executor,  to  act  qwui 
in  that  character,  was  conyenient  and  useful.  Under  these  con- 
siderations, we  hold  this  appointment  to  be  in  the  first  instance 
to  Lockhart,  to  pay  the  debts  of  Mrs.  Purdy,  and  then  for  the 
use  of  the  other  appointees,  as  if  he  were  regularly  an  executor, 
and  they  were  regularly  legatees.  Equity  holds,  that  where  an 
individual  has  a  general  power  of  appointment  over  a  fund,  and 
actually  makes  an  appointment  according  to  his  power,  the  prop- 
erty appointed  shall  form  a  part  of  his  assets  in  equity,  for  the 
payment  of  his  debts,  in  preference  to  all  claims  upon  him,  by 
Yolunteers,  either  as  legatees  or  appointees:  2  Sug.  P.  80, 
and  the  authorities  there  cited.  Lockhart  then  being  an  ap- 
pointee in  trust,  the  creditors  of  Mrs.  Purdy  could  no  more 
reach  the  property  in  his  hands  by  an  action  at  law,  than  if  the 
appointment  had  been  direct  to  the  defendants.  They  could 
reach  the  assets  only  through  the  aid  of  a  court  of  equity.  The 
judgment  at  law,  obtained  by  the  complainant  against  Lock* 
hart,  was  therefore  roid,  and  of  no  effect,  and  could  not,  as  we 
are  disposed  to  think,  break,  of  itself,  the  running  of  the  stat- 
ute of  1715.  Lockhart  is  a  necessary  party  to  this  bUl.  .  To 
him  is  intrusted  the  right  and  the  duty  to  take  care  of  the  prop- 
erty of  the  appointor,  and,  when  called  into  a  court  of  justice, 
to  defend  it.  It  is  somewhat  doubtful,  whether  the  ultimate 
appointees  are  necessary  parties:  Lash  t.  Eduser,  2  Lred.  Eq. 
498;  CasUeUm  t.  Fanahaw,  Prec.  Oh.  100;  Ex  parte  Dewdney,  15 
Yes.  498.  But  if  they  are  necessary,  it  is  because  they  are  in- 
terested in  the  fund,  and  may  hare  a  right  to  see  that  the  trustee 
or  appointee  makes  all  the  defense  he  is  by  law  bound  to  make, 
or  because  they  are  in  possession  of  the  fund.  It  is  well  set- 
tled, both  in  England  and  this  country,  that  the  executor  may 
or  may  not  at  his  pleasure,  plead  the  statute  of  limitations.  It 
is  indeed  more  prudent,  that  he  should  do  so,  but  he  can  not 
be  compelled  to  plead  it,  by  a  legatee.  He  is  the  pars  principalis, 
or  legUimus  contradictor,  who  is  bound  and  authorized  to  act  for 
all  persons  entitled  to  interests  under  the  will  as  legatees:  Bed^ 
mond  T.  Collins,  4  Dey.  441  [27  Am.  Dec.  208];  WiUiamsT.  Mail- 
land,  1  Ired.  Eq.  92.  And  the  legatees  are  bound  by  his  act:  "  he 
alone  brings  a  bill  for  an  equitable  money  demand  of  the  testator. 
He  is  the  onlypariynecessarybyacreditor  for  an  account  of  the 
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assets,  neither  the  particular  nor  the  residuary  legatees  being  re- 
quired, though  their  interest  may  be  affected:"  Bedmond  t.  Got 
lins,  4  Dey.  441  [27  Am.  Deo.  208].  In  this  case,  Lockhart,  the 
appointee  in  trust,  and  a  defendant,  admits  in  his  answer,  that 
he  has  ne^er  paid  to  the  plaintiff  the  money  claimed  by  him,  and 
he  does  not  plead  the  statute  of  limitations,  and  we  hold  that 
the  defendants,  who  are  the  appointees,  can  have  no  right  so  to 
do.  If  the  negroes  had  been  in  the  possession  of  Lockhart, 
there  is  no  question  but  he  might  haye  paid  the  debt  due  to  the 
plaintiff,  although  barred  by  the  statute,  without  exposing  him- 
self to  the  liability  of  paying  oyer  to  the  ultimate  appointees: 
Wmiamg  T.  McMand,  1  Ired.  Eq.  92. 
Decree  for  the 
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the  aole  and  aepaimte  nae  of  the  wife:  JSmerjf  ▼.  Heigkbomr,  11  Am.  Dec.  641; 
and  aee  MeKemum  v.  PhSU^,  37  Id.  438. 
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^.Waring.  17  Id.  69;  liUier  t.  Kershmio,  23  Id.  183;  BgberUY.Woad,2iU. 
236;  ifoMnmi  T.  AmM,  Id.  212;  i7(BM^  ▼.  Bfad^oni,  25  Id.  114;  iMtotoCW 
fiat  T.  X^IIm,  34  Id.  722: 
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tDunnra^  nr  nn  Smn  ov  ▲  Pduor,  u  whsu  a  Sbxp  Tamm  CteomnD^ 
BOl  in  tbt  ordinary  ooone  of  navigation,  Imt  by  aooidentk  or  tfaa  teMol 
tho  wind  or  aaa,  and  zemains  statioaMy  for  ■omo  timo. 

ft  n  HOT  SnuiTDixo  ion  a  Vibsil  to  Stbiu  a  Bock  o&  Sruiir,  whiob 
oonarioiM  only  an  infttantaneooB  stoppaga;  a  low  aarialng  from  audi  strik- 
ing is  oooasionad  by  a  peril  of  the  sea. 

Wbdui  PoLior  FMnrmn  ctat  thi  Lkbubdm  seall  hov  bb  Liablb  ioe  a 
**Pabsial  Loss  on  aalt^  grain,  eto.,  unless  it  amoont  to  seren  per  oenl 
OB  the  aggregate  yalne  thereof ,  and  hi^pcn  by  astranding,**  the  oonpany 
isnotliaUe  for  a  partial  loes  on  snoh  artibles»  nnless  oeoasioned  by  the 
stranding  of  theveseeL 


Aanoa  on  an  inauxanoe  polioj  and  an  agveed  atatament  at 
faotsy  which  anlBoiantly  appear  in  the  opinion. 

O.  Swan,  for  the  pUw<a# 

Sfoayne  and  Batetf  for  the  defendant. 

By  Ck>art9  BnoBABD,  J.  This  suit  ia  upon  a  poliqy  of  inaor- 
anoe,  and  ia  submitted  to  the  oonrt  on  the  papexa,  written  e?i- 
denoe»  and  an  agreed  statement  aa  to  certain  facta.  It  presenta 
two  qneationa.  What  loea  does  the  policy  oorer^— and  what  ia 
stranding  f 

That  part  of  the  poli<7  under  which  the  controTenay  ariBea, 
ia  in  thefoUowingwords:  "  Touching  the  adTenturea  and  perila, 
which  the  said  insurance  company  are  contented  to  bear,  and 
take  upon  them  in  this  Toyage,  th^  are  of  the  aeas,  fire,  ene- 
mies, pirates,  aBnailing  thievea.  restraints  and  detainmenta  of  aU 
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kings,  pxinces,  or  people  of  what  nature  or  policy  soever,  barra* 
try  of  the  master  (unless  the  insured  be  the  owners  of  the  Tessel)^ 
and  mariners,  and  all  other  losses  and  misfortunes  which  haye^ 
or  shall  come  to  the  damage  of  the  said  wheat,  or  any  part 
thereof,  to  which  insurers  are  liable;  provided  that  the  insurers 
shall  not  be  liable  for  any  partial  loss  on  hemp  and  flax,  unless 
the  loss  amount  to  tweniy  per  cent,  on  the  whole  aggregate  value 
of  such  articles;  nor  for  any  partial  loss  on  sugar,  flaxseed* 
bread,  tobacco,  and  rice,  unless  the  loss  amount  to  seven  per 
cent,  on  the  whole  aggregate  value  of  such  articles;  nor  for  any 
partial  loss  on  salt,  grain,  fish,  fruit,  hides,  skins,  or  other  goods 
that  are  esteemed  perishable  in  their  own  nature,  unless  it 
amount  to  seven  per  cent,  on  the  whole  aggregate  value  of  such 
articles,  and  happen  by  stranding."  By  the  agreed  statement  it 
is  admitted,  that  the  loss  was  "  a  partial  loss,"  amounting  to 
more  than  seven  per  cent,  on  the  whole  aggregate  value  of  the 
wheat  insured.  That  the  sales  produced  only  one  thousand  two 
hundred  dollars. 

From  the  statement,  and  the  evidence,  these  facts  appear: 
The  vessel,  on  going  into  Bu£Eb1o  harbor,  struck  on  a  rock,  or 
stomp,  which  made  a  hole  in  her  bottom  tova  feet  long  and  two 
feet  wide,  into  which  the  water  ran  rapidly;  and  being  under 
way,  the  captain  and  crew  attempted  to  run  her  upon  the  tow- 
ing path,  and  in  doing  so,  she  grounded;  and  on  opening  the 
hatches,  she  was  found  nearly  full  of  water.  From  these  facts 
it  is  dear  that  the  immediate,  or  proximate,  cause  of  the  injury 
to  this  wheat  and  of  the  partial  loss,  was  the  striking  of  the  vessel 
upon  the  rock,  and  bilging.  That  the  vessel  itself  did  not  at 
any  time  remain  stationary  upon  the  rock,  and  that  the  running 
of  the  vessel  aground,  so  far  from  occasioning  the  loss  which 
occurzed,  was  the  means  of  preventing  an  entire,  or  total  loss. 

By  the  terms  of  the  policy  it  is  stipulated  that  the  insurers 
shall  not  be  liable  for  a  partial  loss,  unless  it  amount  to  seven 
per  cent.,  and  happen  by  stranding;  and  courts  have  no  power 
to  alter  or  reform  the  agreement.  Have  the  two  contingencies 
named  so  happened,  as  to  render  the  defendants  liable?  There 
is  a  wide  difference  between  the  terms  of  this  policy,  and  the 
words  of  English  policies,  to  which  we  have  been  referred. 
BhaU  not  be  liable  ''unless  the  vessel  be  stranded,"  "or  the 
vessel  be  stranded,"  imply,  that  if  a  stranding  happen,  the  in- 
surer shall  be  liable  for  whatever  partial  loss  may  happen,  at  all 
events,  whether  the  stranding  be  the  proximate  cause  of  the 
loss,  or  not.    In  this  case  it  was  agreed  that  the  partial  loss 
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dionld  happen  by  stranding,  or  the  insuier  should  not  be  liable. 
This  is  the  fiiir  and  natural  import  of  the  words,  and  we  have 
no  right  to  change  the  words  or  their  meaning.  It  may  be  pre- 
sumed that  if  the  plaintiff  had  read,  and  understood  the  effect 
of  this  clause  of  the  policy,  he  would  not  have  taken  it.  It  may 
be  that  the  change  from  the  usual  policies  was  intentionally 
made,  with  a  design  to  limit  the  risk  of  the  underwriter,  and 
to  aToid  the  extent  of  liability  which,  ordinarily,  the  insurer 
would  incur  on  facts  like  these.  And  it  may  be,  that  the  phrase, 
'*  and  happen  by  stranding,"  was  insidiously  inserted  with  an 
expectation  that  the  alteration  would  not  be  noticed.  If  this  be 
so,  we  can  only  regret  it,  not  help  it.  We  can  go  no  further  to- 
wards correcting  tiie  evil  than  to  point  out  the  ^fference  effected 
by  a  slight  change  in  the  words  of  the  policy,  and  thus  call  the 
attention  of  the  public  to  the  subject,  leaying  it  optional  with 
men  of  business  to  accept,  or  reject  similar  policies  in  future. 

But  it  is  claimed  that  this  loss  did  "  happen  by  stranding." 
In  Biahop  t.  PenUandf  7  Bam.  &  Cress.  219,  stranding  was  held 
to  be,  when  a  ship,  by  accident,  is  on  the  ground  or  strand,  and 
is  injured  thereby.  "A  stranding,  in  the  sense  of  a  policy,  is, 
when  a  ship  takes  ground,  not  in  the  ordinary  course  of  navi- 
gation, but  by  accident,  or  the  force  of  the  wind  or  sea,  and  re- 
mains stationary  for  some  time.  The  yessel  must  ground  from 
an  accident  happening  out  of  the  ordinary  and  usual  course 
of  navigation:"  Wells  y.  Hoptoood,  3  Bam.  &  Adol.  20.  To  con- 
stitute a  stranding,  the  vessel  must  be  stationary  some  time.  In 
this  case  it  must  have  remained  "  aground,"  upon  the  rock  or 
stump,  which  caused  the  bilging  and  loss,  a  longer  or  shorter 
period,  so  as  to  check  the  navigation,  and  interrupt  the  voyage. 
A  mere  instantaneous  stoppage  does  not  constitute  a  stranding. 
This  is  well  settled  by  the  cases  cited  by  counsel.  Taking,  then, 
the  definition  as  settled  by  authorities,  and  applying  the  evi- 
dence, it  seems  to  us  dear^  that  the  loss  was  occasioned  by  a 
peril  of  the  sea,  by  the  bilging  of  the  vessel  while  under  way. 

This  brings  us  to  another  point  urged  by  counsel.  That  for  a 
loss  by  peril  of  the  sea,  there  is  no  exception  or  condition,  and 
that  plaintiff  is  entitled  to  recover  at  all  events.  The  answer  to 
this  position  is,  that  in  the  agreed  statement  of  facts  it  is  admit- 
ted that  a  partial  loss  only  was  sustained;  and  in  the  policy  it  is 
agreed  that  the  insurers  shall  not  be  liable  for  any  partial  loss 
on  grain,  unless  it  amount  to  seven  per  cent,  on  tiie  aggregate 
value,  and  '*  happen  by  stranding."  True  it  is,  that  defendant 
expressly  agreed  to  bear  all  losses  and  misfortunes  which  have. 
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or  ahall  oome  to  the  damage  of  tibe  wheat,  or  any  part  thereof, 
in  the  worcU  stated  by  oounsel;  but  the  proTiso  follows  it»  and 
excepts  from  the  operation  of  these  faroad  terms,  all  kinds  of 
partial  losses,  unless  happening  from  the  one  cause. 
Judgment  for  defendant. 


MxTBEraauM  Yallet  Tuknfikji  Oo.  v.  Wabd. 

[18  Ohio,  190.] 
8UB80BIPnOH  TO  THB  CAPITikL  StOCK  07  A  TURKPIKI  COMPAKr  IS  A  COH- 

nucT,  and  a  mere  aasigninent  of  raoh  stock  to  a  fiotitioiia  perwui  will 
not  fdaaae  the  rabacriber. 

BUTOTE  BQUIBIVO  THAT   "  AT  LbAST  SiXTT  DATB'  NoTIOB  8HALL  BB  QtVEK 

in  aome  paper,  eto.,  of  the  time  and  place  or  places  of  paying  any  inatall- 
ment,"  b  complied  with  by  a  notice  published  once  sixty  foil  days  be- 
fore the  day  of  payment,  and  requiring  payment  to  be  made  '*  to  the 
of  the  company.'* 


MonoN  for  a  new  trial,  in  an  action  of  debt,  by  the  Mi 
gam  Valley  Turnpike  Oompany  for  an  instaUment  of  ten  per 
cent,  on  the  defendant's  stock.  Defendant  had  assigned  all  his 
stock  on  the  company's  books,  prior  to  the  call,  to  Bichard  Boe, 
whom  he  admitted  to  be  a  fictitious  person.  The  other  facts 
appear  in  the  opinion. 

Ji^in  Welckt  for  the  motion. 

CMdard,  Nye,  and  Oonven,  oofnJtra. 

By  Court,  Bibchabd,  J.  The  reasons  urged  in  support  of  the 
motion  of  a  new  trial,  which  we  will  examine,  are:  1.  That  the 
defendant  was  not  a  stockholder  at  the  time  the  call  for  an  in- 
stallment was  made.  In  support  of  this  position  he  relies  upon 
the  fact  that,  prior  to  the  call,  he  had  transferred  his  stock  to  a 
fictitious  person,  which,  he  claims,  is  an  abandonment  of  his 
stock.  The  assignment  to  a  fictitious  person  is  a  mere  nullity. 
It  transferred  no  right,  simply  because  there  was  no  real  person 
to  receiye  it  on  its  passing  from  the  original  proprietor.  Assum- 
ing it  to  be  sufBcient  evidence  of  an  abandonment,  it  still  does 
not  help  the  defendant,  for  an  individual  can  not  release  him- 
self from  the  obligation  of  a  contract  against  the  consent  of  the 
obligee;  and  the  defendant's  subscription  to  the  capital  stock 
of  the  plaintiff  is  a  contract. 

A  second  gvound  is,  that  the  notice  does  not  designate  the 
place  where  the  money  was  required  to  be  paid.  The  notice 
was,  to  make  payment  "  to  the  treasurer  of  said  company."  The 
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language  of  the  statute  (Swan's  Stat.  975),  is, ''  at  least  sizfy 
days'  notice  shall  be  giyen  in  some  public  paper  in  general  dr- 
colation,  printed  on  or  nearest  to  the  road,  of  the  time  and 
place  or  places  of  paying  in  any  installment/'  etc.  The  act 
contemplates  that  the  payments  may  be  directed  to  be  made  at 
different  places  on  the  route  of  the  road,  and  this  for  the  con- 
venience of  the  stockholders;  therefore,  the  company  are  re- 
quired to  designate  the  places,  if  payments  are  directed  at  dif- 
ferent places.  If,  as  in  this  case,  but  one  place  is  designated,  a 
substantial  compliance  with  the  statute  is  obsenred,  and  is  all 
that  is  required.  What  is  the  effect  of  a  notice  to  pay  to  the 
treasurer  of  a  companyf  Is  it  straining  language  to  say,  that 
it  is  a  notice  to  pay  at  his  office?  Olearly,  that  is  its  l^gal 
effect;  and  would  any  one  feel  at  liberty  to  cavil,  if  this  notice 
had  read  "  to  pay  to  the  treasurer  of  the  company,  at  his  office," 
for  the  reason  that  it  omitted  to  state  the  township  or  section 
upon  which  that  office  stood?  The  object  of  the  legislature  is- 
fcdly  accomplished  by  a  notice  to  the  stockholder,  which  in- 
forms him  when,  where,  and  to  whom  he  is  to  make  payment. 
This  notice  was  ample  to  accomplish  all  of  those  objects.  The 
company  had  a  treasurer.  His  person  and  place  of  business- 
was  sufficientiy  designated  by  his  name,  in  the  connection  in 
which  it  was  employed  in  this  notice,  to  conrey  all  needful  in- 
formation to  those  subscribers  disposed  to  fulfill  their  obliga- 
tions to  the  company. 

The  third  ground  for  a  new  trial  is,  that  the  notice  was  not 
published  continuously  for  sixty  days.  This  position  standa 
upon  the  hypothesis,  that  **  at  least  sixty  days'  notice"  is  equiy- 
alent  to  '<  notice  for  and  during  sixty  days."  The  words  are, 
however,  not  equivalent.  A  notice  published  once  sixty  days  or 
more  before  the  time  of  payment,  is  all  that  ^e  statute  requires. 
Its  letter  is  complied  with  by  that.  We  are  not  left  at  liberty 
to  imagine  or  suppose,  in  this  case,  that  one  thing  is  expressed 
and  another  intended,  because  whenever  the  legislature  have  de- 
signed that  a  continuous  notice  should  be  given,  they  have  used 
explicit  terms.  Had  a  continuous  notice  been  intended  in  thia 
class  of  cases,  we  should  have  found  words  more  appropriate  to- 
convey  that  meaning;  such  as,  ''  notice  by  publication,  at  least 
sixty  days  prior  to  the  day  of  payment,  which  notice  shall  be 
pubUshed,  daily,  tri-weekly,  or  weddy,  to  the  day  of  payment;" 
or,  "  which  notice  shall  be  continued  for  eight  consecutive  weeks- 
prior  to  the  day  of  payment."  The  manifest  object  in  requiring 
sixty  days'  notice  was  to  give  the  stockholders  reasonable  time^ 
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to  prepare  fands  to  meet  the  demand  made  upon  them.  The 
notice  mnst  be,from  the  power  of  the  words  used  in  the  Btatate, 
complete  at  least  sixty  days  before  the  day  of  payment.  It  could 
not  be  thus  complete,  if,  in  order  to  pexfect  it,  the  neoessily  ex- 
isted of  renewing  it  each  week  during  the  sixiy  days. 
Motion  overruled,  and  judgment  on  the  verdict. 

SfnwaBTWPBi,  Natobi  ov  LiabiXiITt  or,  to  ttobk  of  oorp<Mmtlon:  See  note 
toIkwMn  Cnam  Ch,Y.  Alexander,9 Am.I)eo.VI;  Insia^ 
Co.,  5  Id.  638. 

Tbb  FEENOiPAL  CASS  u  oiXKD  in  Ofoig  T.  Fox,  16  Ohio,  067,  to  the  effeet 
thftt  the  wards  "at  leeet  thirty  days  before  the  day  of  sale,  by  advertiaeiiieiit 
in  MMDe  newspaper  printed  in  the  oonnty,"  is  complied  with  by  one  pnblioa- 
tkn  inserted  in  the  newspaper  thirty  days  before  tiie  sale. 


SeANSELL  v.  BOBEB3B   BV  AL. 

•    [18  Oaxo,  148.] 

MonoAOSB,  BT  TUB  Omo  Statute,  tajkb  Pbxgedbnob  ybom  tbm  Dati 
ov  fiaooBDDro,  whether  there  was  knowledge  of  a  prior  nnreoorded  mort> 
gsge  or  not. 

Hboobd  Mobsoaqob,  with  NoncB  or  ab  Raiit«tbb  Ubbboobbbd  MoBa^ 
OAOB,  does  not  oommit  a  frend  by  attempting  to  set  np  his  olaim  at  the 
expense  of  the  other,  where  the  Uw  gives  priority  to  the  earlier  registry* 

Ho  LiBN  Abibb  job  thb  Pubohabb  Monbt  whbn  Loanbd  bt  a  Thibd 
PBBSOsr  to  the  pordhaser  of  land;  nor  is  snoh  peison  privy  to  the  sals 
belween  the  Tendor  and  porchaser. 

Bnx  in  bhancery  for  the  foreclosure  and  sale  of  mortgaged 
piremiseB,  brought  against  Boberts,  the  mortgagor 


a  mortgagee  of  an  unrecorded  mortgage,  of  which  oomplaanant 
had  notice  at  the  time  of  accepting  his  mortgiige. 

A.  Brown,  for  the  complainant. 

B,  O.  Oorufin,  for  the  defendants. 

Bj  CSoort,  Lakb,  0.  J.  This  case  presents  the  naked  question, 
whether  the  lien  of  a  first  mortgage  is  preferable  to  the  lien  of  a 
second  mortgage  first  registered,  if  the  second  mortgagee  had 
notioe  of  the  first  when  his  was  executed.  If  the  solution  of 
this  depended  upon  general  chancery  principles,  the  first  would 
hdd,  1^  the  application  of  the  doctrine  of  earlier  equities.  But 
oar  statute  relating  to-deeds.  Swan's  Stat.  266,  controls  the  lien* 
arisingfromtheregistrationof  the  different  kinds  of  deeds.  The 
eighth  section  provides  that  all  deeds  except  mortgages,  not 
recorded  within  six  months  from  execution,  shall  lose  their 
preferences,  except  against  later  purchasers  with  notice;  but 

Aw  Vma,  Vok  XUI— IS 
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the  Beyentli  section  relates  to  mortgages,  gives  them  effect "  from 
the  time  of  record  only/'  without  introducing  the  exceptions  of 
notice  contained  in  the  other  section.  The  expression  of  the 
consequences  of  notice  in  one  class  of  deeds,  and  the  omission 
of  it  as  to  the  other,  is  a  plain  indication  that  the  legislature 
did  not  mean  to  give  the  protection  arising  from  it,  except  to  the 
class  of  deeds  to  which  it  is  expressly  attached. 

It  is  urged  that  a  second  purchaser  or  mortgagee,  having  no- 
tice of  an  earlier  conveyance,  commits  a  fraud  by  attempting  to 
set  up  his  own  claim  at  the  expense  of  the  other.  We  do  not 
see  the  justice  of  the  doctrine,  between  mortgagees.  Both  ac- 
quire equities  against  the  mortgagor,  equally  deserving  pro- 
tection; and  where  the  law  give  priority  to  the  earlier  registry, 
he  holds  the  strongest  right.  Neither  can  the  benefit  of  the 
lien  for  the  purchase  money  be  claimed  by  Jennings.  He 
loaned  the  money  to  Roberts  to  make  the  first  payment  on  the 
land.  The  purchase  money  is  what  passes  between  vendor  and 
purchaser,  and  the  lien  is  the  right  of  the  vendor  to  look  to  the 
thing  sold  for  the  price  for  which  it  was  sold.  But  money  ad- 
vanced by  a  third  person  to  enable  the  purchaser  to  buy,  is  no 
part  of  this  transaction;  nor  is  he  who  advances  privy  to  the 
sale.  Nor  can  it  be  construed  into  a  resulting  trust;  that  exists 
where  land  is  purchased  with  the  money  of  another.  But  this 
purchase  was  made  by  Roberts  with  his  own  money,  borrowed 
from  Jennings,  and  for  which  the  parties  looked  to  no  other  se- 
ouriiy  than  the  mortgage,  whose  lien  the  mor^<agee  lost  by  his 
own  neglect. 

Decree  for  complainant. 

Thb  FBiiroiPAL  GASB  18  oiTKD  to  the  effiwl  thftt  under  the  Ohio  etetote 
reUting  to  mort^eges,  they  take  effect  from  the  time  when  they  ue  reoorded* 
end  notice  of  a  prior  nnreoorded  mortgage  raieee  no  equity,  in  Mojfhaan  t. 
Co(0iA»^  14  Ohio,  431;  B009  ▼.  Bhnng,  17  Id.  519;  WMte  v.  J[>siiiiiaii,  16  Id. 
00;  Foadkk  v.  ^orr,  3  Ohio  St.  472;  BUitm  ▼.  Nogiflt^  4  Id.  63;  ^en»ie  t. 
OoekeM,  20  Id.  166. 


Weaelt,  fob  Usb  of  Bell,  v.  Hall,  Bxeodtob. 

[18  Odd,  167.] 
AflSIONMXNT  07  A  ChOSB  IK  ACTIOK  TO  BS  COLLICTED  BT  THX  AflfllOmX,  he 

to  pay  all  ooets,  fees,  etc.,  and  to  receive  a  portion  of  the  prooeeda  for 
hia  oompenaation,  creates  a  tenancy  in  common  in  snoh  chose  and  a 
release  by  the  assignor,  operates  upon  his  interest,  and  is  a  bar  to  an 
lotion  at  law  in  his  name.  The  assignee's  remedy,  if  any,  for  expense* 
inoorred,  most  be  in  equity. 
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Gkampebtt  18  AN  Agbekmxnt  TO  Proskcute  at  Onx's  own  Risk  astd  Ex- 
FKNSB,  and  take  a  part  of  the  thmg  received,  in  compensation.  Where 
there  is  no  statate  on  the  subject,  the  oomnion  law  prevails. 

Law  ovOmo  Tolerates  No  Lisir,  is  general.  Which  will  Prevent  Lrn- 
OANTS  from  compromising  or  settling  their  controversies^  or  which  tends 
to  encoorage,  promote,  or  extend  litigation. 

AssuMPtscr.  The  plaintiff  obtained  judgment.  Upon  appeal 
to  the  snpieme  court,  leave  being  granted,  the  defendant  pleaded 
puts  darrein  conHnuance,  that  since  the  commencement  of  suit 
and  joining  of  issue,  the  plaintiff  had  executed  a  sealed  release 
to  def endanty  of  all  debts  and  demands  whatsoever  against  said 
defendant's  testator,  with  a  prayer  that  the  suit  be  dismissed. 
The  plaintiff's  replication  sete  forth,  that  the  debts  and  demands 
in  suit  were  assigned  to  Samuel  Bell,  for  whose  use  the  suit  is 
brought,  long  before  the  execution  of  said  release;  that  in  con- 
sequence of  such  assignment,  said  Bell  had  incurred  great  ex- 
pense, for  attorneys'  fees,  costs  of  suit,  etc. ,  before  the  execution 
of  said  release;  that  the  said  release  was  made  secretly,  covin- 
cusly,  and  fraudulently,  and  without  the  knowledge  of  said  Bell 
or  his  attorneys.    Defendant  demurred  to  this  replication. 

Wade,  Banney,  and  Hitchcock,  in  support  of  the  demurrer. 
7bd,  Hoffman,  and  Huichina,  contra. 

By  Court,  Wood,  J.  The  question  raised  by  the  pleadings  is, 
whether  the  replication  avoids  the  effect  of  the  release  set  up  in 
bar  of  the  action,  in  the  special  plea,  and,  therefore,  shows  a 
right  of  recovery.  It  is  by  no  means  our  intention  to  shake  the 
well-eetablished  principle,  that  a  court  of  law  will  protect  the 
interests  of  a  bona  fide  assignee  of  a  chose  in  action,  after  notice 
to  the  debtor,  of  the  assignment.  The  rule  is  convenient,  and 
necessary  in  the  administration  of  justice,  to  secure  parties 
against  fraud  and  circumvention. 

What  then  is  the  case  made  by  the  replication  ?  It  is  this: 
Hall  was  indebted  to  Weakly  in  a  claim  of  many  years'  standing. 
Por  some  reason  he  does  not  choose  to  prosecute  it  himself,  and 
he  assigns  it  over  to  Bell,  not  a  lawyer,  who  agrees  to  collect 
it  in  Weakly's  name,  to  employ  counsel,  advance  money,  pro- 
core  bail,  etc.,  reimburse  himself  for  his  allowances  from  the 
proceeds,  when  collected,  and  receive  a  portion  of  the  avails  for 
his  compensation.  The  averment  is  that  advances  had  been 
made,  and  liabilities  incurred  to  a  large  amount,  that  Bell  had 
a  lien  on  the  claim  assigned  to  him,  of  all  which  premises.  Hall 
had  notice;  and  that  after  such  notice,  in  fraud  of  Bell's  rights. 
Hall  procured  the  release  from  Weakly.    While  the  r»r>!ication 
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thus  attempts  to  avoid  the  release  set  up  in  the  special  plea, 
it  shows  clearly  there  was  no  absolute  transfer  of  the  entire  in- 
terest in  the  chose  to  Bell.  The  extent  of  his  interest  was  to 
depend  on  circumstances  limited  by  his  allowances  and  liabili- 
ties, and  his  share  of  the  claim. 

WeaUy  and  Bell,  therefore,  were  tenants  in  common  in  this 
ohose  in  action  against  Hall,  as  between  themselves.  Each  had 
a  distinct  interest,  and  there  was,  therefore,  something  which 
Hall's  release  could  operate  upon,  and  discharge,  notwith- 
standing this  assignment  to  Bell,  and  notice  to  Hall.  It  would 
seem  to  follow,  that  Bell  could  no  longer  pursue  Hall  at  law,  in 
WeaUy's  name,  for  WeaU/s  rights  are  all  absolutely  dis- 
bhaiged  by  the  release.  He  can  not  sue  at  law  in  his  own  name, 
because  the  chose  in  action  is  not  negotiable,  and  his  remedy,  if 
any,  must  be  in  equity.  It  is  insisted,  moreover,  by  counsel, 
that  the  assignment  by  WeaUy  to  Bell  shows  a  case  of  cham- 
perty, and  is,  therefore,  void.  Ohamperty  and  maintenance  are 
offenses  at  common  law,  punishable  by  fine  and  imprisonment. 
The  Bnglish  and  American  courts  have  considered  agreements 
founded  on  such  considerations,  as  champerty,  or  maintenance, 
as  against  sound  policy,  and  void:  Key  v.  VcMer,  1  Ohio,  182. 

Ohamperty  is  an  agreement  to  prosecute  at  one's  own  risk  and 
expense,  and  to  take  a  part  of  the  thing  received  in  compensation. 
The  common  law  discourages  officious  intermeddling  in  the  lit- 
igation of  others,  as  it  clearly  ought.  In  some  of  the  states, 
they  have  statutes  passed  to  prevent  it,  in  others  not;  but  where 
no  statutory  regulation  exists,  the  common  law  is,  universally, 
holden  to  prevail,  as  imported  by  our  ancestors,  and  applicable 
to  our  local  circumstances;  and  Bell,  by  the  agreement  set  out 
in  the  replication,  would  seem  to  be  within  its  provisions. 

It  is  unnecessary,  perhaps,  to  say  anything  in  reference  to  the 
lien  which  is  set  up  in  the  replication,  and  which,  it  is  insisted, 
could  not  be  discharged  by  the  release  of  Weakly  to  Hall.  But 
we  take  this  occasion  to  say  that  the  law  of  Ohio  will  tolerate 
no  lien  in  or  out  of  the  profession,  as  a  general  rule,  which  wiU 
prevent  litigants  from  compromising,  or  settling  their  contro- 
versies, or  which,  in  its  tendencies,  encourages,  promotes,  or 
extends  litigation.  We  think  the  replication  is  bad,  and  the 
demurrer  is  sustained. 

Judgment  for  defendant. 

Thxpbinoxpal  CASf  IS  oiTBD  to  theeibot  that  the  gtoanl  prindple  ii  wd] 
MtabUahed,  that,  against  a  boma  fdi  aarignae,  there  can  be  no  let-off  of  da- 
vianda  upon  the  aarignor,  aoqnired  after  notice  of  the  aeaigninent*  and  that  a 
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court  of  law  is  fnlly  competent  to  protect  the  assignee,  in  FoUeU^  AdnCr,  v. 
A^er,  4  Ohio  St.  592;  also  citing  Pcuncoaat  v.  Ruffin,  1  Ohio,  381. 

Champebtt  aitd  Maintenance. — For  cases  in  this  series,  see  ThaWUmer 
T.  Brineherhoff,  15  Am.  Dec  308,  and  note;  Brown  v.  Beauchamp,  17  Id.  81; 
Aflf  ▼.  OarpefUer,  28  Id.  502;  Bristol  v.  Dan,  27  Id.  122;  Floyd  y.  Goodwin^ 
29  Id.  130;  Betl  v.  Sirtmg,  20  Id.  607. 


Fbl/TON  U  FtiATNER,  SXTING  FOB  TJSB  OF   GhAPMAN. 

[18  Ohio,  309.] 

No  pRSSUiffPTiON  CAN  BX  Baiskd  THAT  A  Justiob's  Coubt  of  another  stata 
is  a  oonrt  of  record,  or  is  not. 

G6UB99  ABB  NOT    BOUNB,   XX    OVFIOIO,   TO   TaKX  NoTIOX  OV    THX  LaWB  of 

other  states. 
Laws  aw  Oihxb  States,  whxn  a  Qubbtion  Dbfxnds  upon  Thbm,  are  a 

part  of  the  evidence  in  the  case,  and  most  be  proved  as  any  other  faetb 
TRAV8G8IFT  XBOM  A  Justiob's  Coubt  09  Anothbb  Statb,  with  the  oer- 

tificate  of  the  clerk  of  the  ooonty,  is  improperly  received  as  evidence, 

nnless  it  first  be  proved  that  a  justice's  court  in  such  state  is  not  a  court 

ol  record. 

PoBXIOir  JiTDOMBNT    HAS    THB  SaMB    BfFBOT    IN    OhIO,   AS  IN  THB   StaTB 

WHXBX  OiVBN,  and  whether  it  was  an  action  in  rem  or  in  personam,  II 
the  jurisdiction  of  the  court  be  proved. 

JmWMXNT  BBIOBX  A  JUBTIOB  OW  THB  PbAOB  AGAIHBT  PbOFBBTT,   WITHOUT 

Sbbviob  on  the  person,  affects  that  property  only.  No  execution  can 
issue  on  it  against  other  property,  or  the  person  of  the  defendant,  for 
any  balance. 

JmWMBNT  BT  A  GOUBT  HATING  No  JlHIISDIOTION  Of  THB    PbB8DN,  or  the 

subject-matter,  is  wholly  void,  and  not  even  prima  fade  evidence  of  debt. 

EioOBD  OW  A  JuDOMXNT  MTTST  Show  Sbbviob;  it  will  uot  be  presumed. 

Pqbbion  Judgment  is  not  Prima  Faoib  £^^]>BNOB  ov  Dbbt  in  Ohio,  un- 
less the  record  shows  a  personal  service,  or  it  is  proved  that  such  judg- 
ment has  such  effect  by  the  laws  of  the  state  where  it  was  rendered. 

Debt  upon  a  transcript  of  a  judgment  rendered  by  a  justioe 
of  {he  peace  of  Michigan.  The  material  part  of  the  transcript 
is  snfficientlj  stated  in  the  opinion.  Defendant  objected  to  the 
admission  of  the  transcript.  The  objection  was  overraled;  and 
apon  it  alone,  no  other  evidence  being  offered,  the  court  gave 
judgment  for  plaintiff.  Defendant  brings  this  writ  of  error,  as- 
8ijg;ning:  1.  That  the  transcript  ought  not  to  have  been  admitted 
as  evidence;  2.  That  the  judgment  was  given  for  the  defendant 
in  error,  when  it  should  have  been  given  for  the  plaintiff  in 
error. 

Lapham  and  Sterling,  for  the  plaintiff  in  error. 

Hitchcock  and  WUder,  for  the  defendant  in  orror. 
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By  Court,  Wood,  J.  The  first  asaigiiinent  embraces  the  whole 
ground  of  inquiry.  The  second  is  a  mere  corollary.  Under 
the  first  assignment  two  questions  naturally  arise:  1.  Is  the 
transcript  of  the  Michigan  justice  properly  certified?  2.  Is  it 
prima/ocic  evidence  of  debt? 

As  to  the  mode  of  authentication  of  the  records  and  judicial 
proceedings  of  other  states,  they  are  proidded  for  by  an  act  of 
congress,  passed  a.  d.  1790;  but  it  has  been  decided  in  our  own 
court  that  neither  the  act  of  congress,  nor  the  provisions  of  the 
constitution  of  the  United  States,  as  to  authentication,  extend  to 
any  other  than  courts  of  record.  In  SUver  Lake  Bank  y .  Harding, 
5  Ohio,  645,  it  is  said  by  this  court  that  other  evidence  of  the 
official  character  of  the  person  who  certifies  the  transcript  of  the 
justice  than  his  own  certificate,  has  invariably  been  required. 
Usually,  the  certificate  of  the  clerk  of  the  counfy,  with  the  seal 
of  the  court;  and  it  is  held  in  that  case,  that,  although  justices' 
courts  in  Pennsylvania  are  not  of  record,  and  are,  consequently, 
not  within  the  act  of  congress,  that  they  are  within  the  provis- 
ions of  the  constitution  of  the  United  States,  as  judicial  pro- 
ceedings, and  admissible  in  proof,  when  duly  certified  by  the 
justice,  with  the  additional  certificate  of  the  clerk  of  the  county. 
The  transcript  would  appear  in  the  case  at  bar,  to  be  fully  within 
the  principle  decided  in  6  Ohio,  545,  supra,  provided  a  justice's 
court  in  Michigan  is  not  a  court  of  record.  In  some  of  the  states 
they  are,  and  in  others  not,  and  no  presumption  can  be  legit- 
imately raised  that  they  are  either  the  one  or  the  other.  This 
court  is  not  bound  to  take  notice,  ex  officio,  of  the  laws  of  other 
states,  and  it  is  no  enviable  task  to  keep  pace  with  the  Solons  of 
our  own.  When  a  question  depends  on  the  laws  of  a  sister 
state,  in  our  courts,  such  laws  are  a  part  of  the  evidence  in  the 
case,  and,  like  another  fact,  must  be  proved  by  him  who  holds 
the  affirmative.  When  the  plaintiff  below  offered  this  evidence, 
it  was  a  fact  incumbent  on  him  to  show  that  the  court  of  a  jus- 
tice of  the  peace  in  Michigan  was  not  a  court  of  record,  and 
then  the  papers  offered  were  duly  certified  within  the  adjudica- 
tion referred  to  in  5  Ohio,  545,  supra.  As  no  such  evidence  was 
given,  the  transcript  was  improperly  received. 

Was  the  transcript  prima  fade  evidence  of  debt?  On  this 
question  there  have  been  numerous  adjudications,  by  no  means 
always  consistent  with  each  other.  At  Westminster  foreign 
judgments,  where  there  has  been  personal  service  or  notice,  are 
held  to  be  prima  fade  evidence  merely  of  indebtedness,  and 
the  defendant  is  let  in  to  contest  their  justice  and  propriety 
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MarUn  y.  NUioOSy  3  Sim.  458.  Tbo  same  rale  prevails  in  the 
United  States:  Story's  Conf.  L.  508;  note  (3)  to  Andrews  v. 
Herriot,  4  Cow.  520;  Starbuck  v.  Murray,  5  Wend.  148  [21  Am. 
Dec.  172] ;  Shumway  y.  SHUman,  6  Id.  447.  Foreign  judgments, 
in  rem,  in  regard  to  personal  property,  are  held  to  be  condnsiYe 
in  cases  where  the  court  have  jurisdiction^  so  far,  that  the  same 
question  can  not  be  again  litigated:  Williams  y.  Armroyd,  7 
Granch,  438;  Base  y.  Himely,  4  Id.  241;  Graudson  y.  Leonard,  Id. 
434;  7  Wheat.  471  [miscited]. 

Judgments  in  the  courts  of  our  sister  states,  under  the  con- 
stitution of  our  federal  goyemment,  are  not,  howeyer,  consid- 
ered foreign  judgments,  but  as  haying  the  same  credit,  yalidity, 
and  effect  in  any  other  state  they  haye  in  the  state  where  ren- 
dered: Spencer  y.  Brockway,  1  Ohio,  259  [13  Am.  Dec.  615]; 
McMmoyle  y.  Gohen,  13  Pet.  312.  And  where  the  defendant  is 
shown  by  the  record  to  haye  had  full  notice,  in  an  action  upon 
the  record  in  another  state,  nil  debet  is  a  bad  plea,  for  the  record 
imports  absolute  yeiity.  Whether  proceedings  are  in  personam 
or  in  rem,  if  there  was  jurisdiction  oyer  the  person  in  one  case, 
or  oyer  the  thing  in  the  other,  and  such  jurisdiction  be  proyed, 
the  same  effect  will  be  giyen,  in  Ohio,  to  a  judgment  rendered 
in  Michigan,  that  would  be  giyen  to  it  there:  13  Pet.  312,  supra. 
In  Ohio  we  are  of  the  opinion  that  a  judgment  before  a  justice 
of  the  peace  against  property,  and  no  seryice  on  the  person,  ap- 
propriates the  property  only.  That  execution  can  not  issue  on 
such  judgment  against  the  other  property  or  person  of  the  de- 
fendant for  any  implied  balance,  nor  could  an  action  be  sus- 
tained upon  it  as  being  prima  fade  eyidence  of  debt.  When  it 
has  conyerted  the  property  it  is  Junctus  officio,  and  yitality  re- 
mains to  it  no  longer  for  any  purpose.  But  in  such  judgments, 
rendered  in  the  common  pleas,  our  statute  has  made  express 
proyision  that  the  judgment  shall  stand,  and  execution  issue 
thereon  as  in  other  cases:  Swan's  Stat.  93,  sec.  11. 

It  is  laid  down  in  seyeral  cases  of  high  authority  that,  if  a 
creditor  attach  the  goods  of  his  debtor,  in  the  hands  of  the 
bailiff,  factor,  trustee,  or  garnishee  of  such  debtor,  on  recoyer- 
ing  judgment,  the  goods  may  be  lawfully  applied  to  satisfy  it, 
and  the  bailiff,  sued,  shall  be  protected  by  the  judgment;  but  if 
the  goods  are  insufBcient  to  satisfy  the  judgment,  and  the  cred- 
itor bring  suit  upon  it  in  any  other  state,  he  must  fail,  because 
the  defendant  was  not  personally  amenable  to  the  jtirisdiction 
of  the  court  rendering  the  judgment:  Bissell  y.  Briggs,  9  Mass. 
462  [6  Am.  Dec.  88];  KUbum  y.  Woodtoorth,  5  Johns.  37  [4  Am 
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Dec.  321];  Id.  86, 86  [miscited];  Tuylor  v.  Phdpa,  1  Har.  &  Q. 
492;  Shumway  v.  StiUman,  6  Wend.  447;  Jacobs  y.  Hull,  12 
Mass.  25.  And  to  give  jurisdiction  of  the  person  to  the  court, 
in  any  case,  the  defendant  must  have  had  due  notice  of  the  suit: 
Wichoock  y.  Aicken,  1  Cai.  466;  Armstrong  y.  Garson,  2  Dall. 
802;  HaU  y.  Wmiami,  6  Pick.  232  [17  Am.  Dec.  356].  But  if 
the  court  here  or  elsewhere  haye  not  jurisdiction  of  the  person, 
nor  of  the  subject-matter,  its  proceedings  are  wholly  yoid. 
Such  judgments  are  as  waste  paper.  They  are  no  protection  to 
those  who  seek  to  enforce  them;  nor  are  they  prtma  facie  eyi- 
dence  of  debt:  Evana  y.  Instine,  7  Ohio,  275. 

The  record  of  a  judgment  must  show  seryice  or  it  will  not  be 
presumed,  either  in  our  own  courts  or  elsewhere.  Let  us  look 
at  the  service  in  the  record  in  question,  and  see  whether  any* 
jurisdiction  oyer  the  person  or  property  was  acquired  by  the 
Michigan  justice.  The  constable  returns  that  he  has  made  ser^ 
yioe  by  attaching  a  drag  tooth,  one  pair  of  hames  and  bolt,  but 
it  is  nowhere  returned  that  they  were  the  property  of  the  de- 
fendant in  the  attachment;  and  without  such  return,  and  with- 
out such  were  the  fact,  there  is  no  service,  and  no  yalid  judg- 
ment can  be  rendered  upon  it.  At  least  such  is  the  law  here, 
and  if  such  judgment  has  any  greater  effect  in  Michigan,  the 
plaintiff,  in  ihe  court  of  common  pleas,  utterly  failed  to  show 
it.  In  Evans  y.  Instine,  7  Ohio,  275,  the  court  say,  ''without 
inquiring  as  to  the  effect  of  a  judgment  in  foreign  attachment, 
where  the  property  of  a  defendant  has  been  taken  by  virtue  of 
the  writ,  we  are  dear  in  the  opinion  that  where  the  property  of 
a  stranger  has  been  levied  upon,  such  service  does  not  so  far 
giye  any  court  jurisdiction,  as  that  a  judgment  rendered  can  be 
of  any  effect." 

But  it  is  insisted  a  summons  was  issued,  and  that  the  record 
shows  it  was  duly  served;  and,  therefore,  it  is  shown  the  de- 
fendant below  had  personal  notice.  The  words  of  the  record 
are,  ''attachment  issued,"  etc.;  "summons  returned  duly 
served,"  etc.;  and  "  costs  on  garnishee,  fee  eighty-seyen  cents." 
This  summons  was,  therefore,  I  presume,  a  garnishee  process 
served  on  some  debtor  of  the  defendant,  in  attachment,  to  com- 
pel his  attendance  and  answer;  but  no  further  notice  is  taken  of 
either  the  summons  or  garnishee  in  the  record.  If  such  judg- 
ments bind  property  in  Michigan,  we  would  give  them  the  same 
effect  here.  If  they  would  be  prima  facie  evidence  of  debt 
there  against  the  defendant,  we  would  hold  them  to  be  so  here; 
but  before  the  courts  here  can  give  them  any  such  effect,  the 
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law  of  Michigan  must  be  proved:  Thomas  y.  Bobinson^  3  Wend. 
367;  Holmes  y.  Broughton,  10  Id.  75  [25  Am.  Dec  586];  FearsaU 
y.  DwigJU,  2  Mass.  84  [3  Am.  Dec.  35];  Legg  y.  Legg,  8  Id.  99. 
We  are»  therefore^  of  the  opinion  the  court  of  common  pleas 
«iTed  in  admitting  the  transcript  in  evidence. 
Judgment  reversed. 

JinwMBRTB  or  BiSTxa  States*  Bvnor  or:  See  caaes  in  this  aeries  ool* 
leoied  in  note  to  HaU  ▼.  WUUama,  17  Am.  Dec.  356;  also,  see  WiOkmu  v. 
PntUm^^ld.  179. 

JuDOMiNT  WmcH  Apfbaks  fbom  thx  Efoobd  to  havs  bxbn  Taxxv 
WITHOUT  NoTiGS  to  the  defendant  of  the  pendenoy  of  the  action,  is  a  nullity: 
J<nu9  V.  ChmmercUd  Bank,  35  Am.  Dec.  419;  Shaker  v,  OoUb,  38  Id.  164. 

In  refenring  to  the  principal  case  in  Amdt  v.  Amdi,  15  Ohio,  42,  the  court 
say:  *'In  PeUon  ▼.  PkUner^  13  Ohio,  213,  this  court  has  said,  that  exeonticn 
«an  not  he  issued  by  a  justice  of  the  peace  and  levied  on  other  property  than 
that  attached,  when  the  suit  is  commenced  in  that  way,  nor  can  execution 
issue  on  such  judgment  against  the  person,  nor  is  such  judgment  j>rtmayaci6 
eridenoe  of  debt;  and  the  reason  is,  that  when  the  judgment  has  converted 
tile  property,  it  ia/unehts  officio  for  every  other  purpose."  In  that  case  it 
was  held*  that  a  judgment  rendered  in  the  common  pleas  of  Pennsylvanii^ 
when  the  service  is  upon  land  only,  and  the  defendant  never  within  that 
slate^  iM  not  prima /(ide  evidence  of  debt  in  Ohio,  and  that  such  a  judgment 
Vnds  the  property  seised  only,  but  is  a  nullity  beyond  that. 


Smceh's  Lessee  v.  Bxjm. 

[18  Ohio,  980.] 

iaoAL  Tttli  only  is  Rbooonizbd  in  an  Action  ov  ExnomiNT;  the  eqnl* 
ties  of  the  parties,  if  any  exist,  must  be  settled  in  another  forum. 

Air  AOEDIOWIJEDOIIEIIT  OV  A  MORTGAGB,  HAVIKO  BLANK  THB  NaMB  of  the 

pefson  acknowledging  it,  vests  no  l^gal  interest  in  the  mortgagee. 

PUBOKASBR  UNDXH  A  FOUCLOSURS    SaUI  OP  A  MORTOAGK,  THX  A0KN0WI«- 

■DOMXNT  of  which  leaves  bhmk  the  name  of  the  person  acknowledging 
it,  acquires  no  l^gal  title,  and  can  not  recover  the  property  in  an  action 
of  ejectment. 

Bjsotmeht.  One  Folsom  mort^;aged  to  plaintiff  the  prem- 
ises in  controversy.  The  acknowledgment,  after  the  caption, 
read:  **  Personally  appeared  ,  who  acknowledged  that 

he  did  sign  and  seal  the  foregoing  instrument,  and  that  the 
same  is  his  free  act  and  deed.  Wm.  Burton,  Justice  of  the 
Peace."  After  the  execution  of  ihe  mortgage,  Folsom  conveyed 
the  premises  to  one  Anthony,  who  conveyed  to  defendant  Hunt. 
Subsequently  plaintiff  filed  his  bill  in  equity  for  a  foreclosure 
id  the  mortgage,  making  Folsom  and  Anthony  only  parties,  and 
purchased  in  the  property 
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Bishop  and  Bachia,  for  the  plaintiff. 
Iboie,  JMeriy  and  Stetsor^  for  the  defendant. 

By  Court,  Wood,  J.  In  an  action  of  ejectment,  the  eqnitiea 
of  tiie  parties,  if  any  exist,  can  not  be  adjusted.  They  must  be* 
settled  in  another  forum.  It  is  the  legal  title  only  which  is  rec- 
ognized as  the  ground  of  the  action,  and  the  plaintiff  must  re- 
cover, if  at  all,  entirely  on  the  strength  of  his  own  title.  The 
legal  title,  when  ascertained,  whether  in  the  plaintiff  or  in  the 
defendant,  draws  to  it  the  judgment  of  the  court. 

Has  the  plaintiff  any  legal  title  in  this  case?  It  has  been  held, 
as  often  as  the  question  has  been  made  in  our  court,  that  the 
legal  title  to  lands  and  tenements  is  not  transmitted  to  the 
grantee  by  a  conveyance,  unless  executed,  substantially  at  least, 
in  pursuance  of  the  requisitions  of  the  statute.  They  require 
every  species  of  deed  to  be  acknowledged  by  the  grantor,  and 
such  acknowledgment  to  be  certified  by  the  magistrate  or  person 
before  whom  it  is  made.  Does  the  certificate  in  this  case  furnish 
any  evidence  of  a  compliance  with  the  law  ?  This  must  depend 
solely  on  the  fact  whether  blank,  and  Ezekiel  Folsom,  the 
grantor,  are  synonymous.  If  Folsom  is  blank,  and  blank  is 
Folsom,  the  execution  of  the  mortgage  is  complete;  but  as  no 
evidence  is  adduced  to  prove  these  facts,  we  know  of  no  rule  of 
law  which  will  authorize  us  to  infer  that  Ezekiel  Folsom,  the 
grantor,  is  just  nobody  at  all;  especially  as  he  has  conveyed  his 
land  twice,  and  an  honest  plaintiff,  seventy  years  of  age,  has  lost 
his  entire  property  by  the  operation. 

It  is  clear,  we  regret  to  say,  that  no  legal  estate  was  conveyed 
by  this  defectively  executed  mortgage  to  the  plaintiff.  The  legal 
title  remained  in  Folsom.  He  had  conveyed  it  to  Anthony,  and 
Anthony  to  Hunt,  the  defendant,  long  before  the  institution  of 
the  chancery  suit,  and  to  which  Hunt  was  not  a  party.  The 
plaintiff,  therefore,  acquired  no  legal  title  by  his  purchase  under 
the  decree  in  chancery,  and  judgment  must  be  entered  for  the 
defendant. 

Judgment  for  defendant. 

DxracTZVX  AcKNOWLEDOMXNTS,  BvFioT  OP:  See  WatMm*9  Leasee  T.BaUeifp 
2  Am.  Dec.  462;  Sinwn  v.  Broum,  Id.  S68;  GUtingt^  Leeaee  v.  Hall,  Id.  602; 
Share  v.  Andereon,  10  Id.  421;  Oaeeell  v.  Cook,  11  Id.  610.  By  a/eme  covert: 
See  Jowrdan  v.  Jourdan,  11  Id.  724;  Bamet  v.  Bamet,  16  Id.  516.  See  also 
LMngeton  v.  KetteUe,  41  Id.  166,  and  the  note  thereto  disoassuu;  the  rabject 
ef  defective  aoknowledgmenta  at  length. 
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Renioe  v.  BAm  OP  West  Union. 

[18Obio»208.] 

Wbit  of  Erbob  will  mot  Lis  aqainst  a  Dbfuvct  Corporation  npon  t 
jadgment  obtained  by  it  after  its  diasolntion.  The  trustees,  miirignnni^ 
or  other  persons  named  in  the  statute  having  the  legal  assets  of  such  cor- 
poration, should  be  made  parties. 

Writ  THbmcfxd  to  a  Dsvuhot  Corporation  is  a  NuLurr.  Notice  to  it 
is  noil,  and  a  judgment  obtained  against  it  would  be  of  no  effect 

Writ  of  error,  by  Benick,  against  the  Bank  of  West  Unions 
to  reverse  a  judgment  obtained  by  it  against  him.  The  suit  was 
pending  when  the  charter  of  the  bank  expired,  but  was  continued 
and  prosecuted  to  judgment  under  the  third  section  of  the  act 
referred  to  in  the  opinion.  The  writ  was  sued  out  against  the 
corporation  by  name,  no  mention  being  made  of  the  assignees, 
receiyerBy  or  trustees. 

By  Court,  Btrohabd,  J.  The  first  question,  and  only  one 
necessary  to  be  considered  in  the  case,  is,  whether  the  proper 
parties  are  before  the  court.  The  judgment  sought  to  be  re- 
Tersed  was  rendered  in  the  court  below.  May  16, 1843.  The  act 
incorporating  the  Bank  of  West  Union  expired  by  limitation,  on 
the  first  day  of  January,  1843.  There  is,  therefore,  no  such 
paity  as  is  named  in  the  record.  The  inquiiy  then  is,  whether 
the  act  of  March  10, 1843, 41  Ohio  L.  62,  authorizes  this  suit  to 
be  prosecuted  against  an  expired  corporation  by  name. 

The  first  section  of  the  act  provides  only  for  the  prosecution 
of  suits  then  pending.  This  writ  of  error  was  not  then  pending. 
The  second  section  only  proyides  for  the  enforcing  of  judg- 
ments, etc.,  existing  at  the  expiration  of  the  charter,  or  judg- 
ments obtained  afterwards  in  suits,  etc.,  pending  at  the  time, 
and,  therefore,  does  not  embrace  a  proceeding  like  this.  The 
third  section  proyides  that  in  all  suits  pending,  in  which  the 
corporation  was  a  party,  and  which  had  abated  by  the  dissolu- 
tion, should  bereyiyed,  and  might  be  proceeded  in  by  the  cred- 
itors, assignees,  receiyers,  or  trustees,  haying  the  legal  charge  of 
the  assets  in  the  name  of  such  corporation,  in  all  respects,  as  if 
such  abatement  had  not  occurred.  The  proyisions  of  this  sec- 
tion authorized  the  court  of  common  pleas  to  proceed  and  ren- 
der judgment  in  the  name  of  the  Bank  of  West  Union.  It  was 
an  action  pending  which  had  abated  on  the  first  day  of  January, 
1843,  and  was  reyiyed  on  the  tenth  day  of  March,  1843,  and  the 
judgment,  if  not  reyiyed,  may  be  enforced  by  yirtue  of  the  pro- 
visions of  the  second  section  of  the  act. 
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In  order  to  give  us  jurisdiction  to  determine  the  questionn 
arifiiing  upon  the  assigmnent  of  errors,  it  becomes  necessary  to 
bring  before  the  court  as  a  party,  the  trustees,  or  other  persons 
named  in  the  statute,  haying  the  legal  charge  of  the  assets  of 
the  dissolyed  corporation.  Without  this  we  can  not  proceed. 
A  writ  directed  to  a  defunct  corporation  is  a  nuUitj.  Notice 
upon  a  party  haying  no  existence,  is  also  null;  and  a  judgment 
against  such  a  party  would  be  of  no  effect 

Writ  dismissed. 

Thb  pbikoipal  gabs  is  oitsd  in  Miami  Bob.  Co,  v.  Chmo^  IS  Ohio,  270,  to 
the  effect  that  a  defimot  oocpoiation  can  not  sae  or  be  sued,  nnlees  the  proper 
parties  named  in  the  statute  are  before  the  court.  In  this  case  it  was  hold, 
that  the  corporate  name  can  only  be  need,  to  prosecute  a  soit,  by  the  receiv- 
ers appointed  under  the  act  of  February  13,  1842,  and  that  the  suit  will  be 
dismissed,  unless  the  rsoeiyers  set  forth  snffiolent  to  show  the  eharaoter  in 
whieh  they  proseoute.  For  the  effect  of  judgments  against  corporations 
which  hsve  been  dissolved,  etc.  see  May  v.  BtaU  Bank,  40  Am.  Dec  726,  and 
aote. 


SAIiMOND  BT  All.   V.   PbIOB  BT  AIi. 

[lSOnio,868.] 

AimumwEATOB's  Salb  or  Ohio  Lakim  bt  a  Viboinia  Ooubt  is  void,  for 
want  of  power. 

PUBGHASKBa,    WITH  WaBBASTT,    FBOM  A  PUBOHASEB  AT  A  VoiD  ADMimS- 

TRAT0B*8  Salb,  can  not,  upon  the  death  and  insolvency  of  the  latter,  be 
substituted  for  him,  in  his  claims  for  advances  to  the  estate  of  the  de- 
oedent. 
Hbib,  Who  Aasnm  to  a  Salb  unhbb  a  Von>  Diobbi,  and  acts  as  one  of 
the  commissioners  thersat,  pesiss,  in  equity,  a  good  title  to  his  share. 

Bill  in  ohanoeiy.  The  facts  suffloiently  appear  from  the 
opinion. 

P.  B,  WUcoXt  for  the  complainants. 

H.  Sianbery,  for  the  defendants. 

By  Court,  Lanb,  0.  J.  The  plaintiflh  are  pnrohaaers,  sepa- 
rately, of  certain  lands,  being  sorveys  in  the  Virginia  Militaiy 
District,  formerly  belonging  to  William  Price,  late  of  Biohmond, 
in  Virginia,  now  deceased.  The  heirs  of  Price  have  lately  recov- 
ered a  judgment  in  ejectment  against  the  plaintiffs,  and  because 
a  recovery  has  been  had  in  a  single  judgment  against  them,  the 
plaintiffs  bring  this  biU  to  set  up  any  equities  which  properly 
belong  to  them.  Price  died  in  Virginia  many  years  since,  leav- 
ing an  embarrassed  estate.    Duval  was  his  administrator.     In 
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1821,  his  creditors  filed  a  bill  in  Virginia,  against  the  adminis- 
trator, widow,  and  heirs,  to  enforce  payment  of  their  debts,  and 
among  other  things,  to  sell  the  Ohio  lands.  An  agreement  was 
entered  into,  and  filed  in  this  case,  by  which  Lucy  Price,  widow, 
and  Bobert  Douthal  and  William  D.  Price,  guardians  of  the  four 
minor  heirs,  consented  to  the  sale  by  decree,  and  requested  that 
Du^  and  Gall,  or  either,  in  the  event  of  the  other's  disability^ 
might  be  the  commissioners  to  make  the  sale.  A  decree  was 
then  taken,  in  conformity  with  this  arrangement.  At  that  term^ 
a  decree  was  entered  upon  the  basis  of  this  agreement,  author- 
izing a  sale  of  the  Ohio  lands.  Duval,  and  W.  D.  Price,  one  of 
the  adult  heirs,  were  commissioners  to  seU,  and  an  indebtedness 
was  found,  in  favor  of  Duval,  of  more  than  twenty-two  thousand 
dollars.  The  sale  of  fifteen  thousand  acres  was  made  to  Duval, 
and  approved  by  the  court,  and  the  present  twenty-seven  plaint- 
ifis  hold  their  titles  under  this  sale.  The  bill  is  framed  to  meet 
the  various  equities  which  the  plaintiflh  maybe  able  to  qBtabliah. 

The  plaintifTs  first  ground  for  relief  is,  that,  admitting  the 
sale  conveys  no  legal  title,  yet  by  paying  money  to  Duval, 
which  has  gone  to  extinguish  debts  of  the  estate  of  Price,  and 
holding  Duval's  warranty  of  lands,  whose  title  has  failed,  Duval 
himself  having  died  insolvent,  they  are  entitled  to  be  substituted 
for  him,  in  his  claim  for  advances  to  the  estate  of  Price,  and  are 
to  be  quieted  in  the  possession  of  the  land  acquired  under  these 
circumstances,  or  at  least  to  hold  the  lien  of  Duval's  advances, 
as  a  charge  on  these  lands.  It  does  not,  however,  appear  to  us 
that  either  ground  is  tenable.  As  the  estate  of  Price  is  yet  un- 
settled, the  administrator  of  Duval  perhaps  may  have  a  claim 
against  it  for  the  repayment  of  his  decedent's  advances,  and  the 
plaintifb  may  recover  on  their  warranties,  from  the  estate  of 
Duval.  But  no  privity  subsists  between  the  creditors  of  Duval, 
and  the  estate  of  Price,  which  will  justify  them  in  reaching  his 
assets,  except  as  general  creditors  of  Duval,  pursuing  his  credits. 
Neither  does  the  advance  of  money  by  a  stranger,  upon  a  defect- 
ive sale  of  a  decedent's  lands,  create  an  equity  against  his  estate, 
although  the  money  goes  to  pay  his  debts.  It  has  been  held 
by  this  court  that  the  rule  of  caveat  emptor  operates  on  the  pur- 
chaser at  judicial  sales,  and  cuts  off  all  right  to  indemnity,  ex- 
cept such  as  may  arise  from  express  warranty:  Vattier  v.  Lytle^9 
Eaters,  6  Ohio,  477;  Ludhw  v.  Leiby,  4  Id.  469;  McArOiur  v. 
Porter,  1  Id.  99. 

But  the  plaintiff  has  established  a  plain  right  to  one  fifth  of 
the  lands,  being  the  share  conveyed  by  William  D.  Price.    He 
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was  one  of  the  oonunissioners  appointed  to  make  the  sale,  one 
"whoy  as  guardian  for  a  part  of  the  children,  assented  to  it,  and 
one  who  undertook  to  cany  it  into  execution.  These  acts  bind 
him,  and  pass  the  title  he  possessed,  and  the  plaintiffs  may  ob- 
tain partition  under  this  bill.  So  too  the  benefit  of  the  prin- 
ciple of  the  occupant  laws  maybe  claimed  here,  and  may  be  had 
under  these  proceedings. 

But  we  are  unable  to  discoyer  any  right  to  further  relief.  The 
sale  of  Ohio  lands  by  aYirginia  court  is  void  for  wantof  power. 
Hone}'  passing  from  vendor  to  purchaser,  on  a  defective  sale, 
can  not  be  traced  beyond  him  who  receives  it.  And  if  a  cred- 
itor's bill  to  settie  an  estate,  drew  to  the  jurisdiction  of  the 
court  where  it  was  pending,  4he  settlement  of  all  the  estates  of 
decedents  who  were  debtors  to  the  first,  it  would  soon  render 
such  suits  impracticable.  It  will  be  observed  that  all  objections 
to  the  bill  are  removed  by  the  agreement  of  the  parties  to  admit 
any  relief  that  could  have  been  obtained  by  separate  proceedings. 

The  plaintiflB  may  take  a  decree:  1.  Declaring  their  tide  to 
one  undivided  fifth;  2.  For  partition;  3.  For  taking  the  steps 
necessary  to  obtain  compensation  for  their  improvements,  in 
analogy  with  the  law  relating  to  occupants. 

Decree  accordingly. 

Thx  fbibcipal  oasb  is  aimi>  in  PrieB  v.  /oAMton,  1  Ohio  St.  802,  to  the 
•fieot  thftt  the  decree  of  the  Virginia  court,  for  the  aale  of  Unds  lying  in  Ohio,  ia 
entirely  inoperative  to  transfer  or  affect  any  interest  of  the  owner,  either  legal 
or  equitable;  also  citing  Le$»ee  qfBlah$  ▼.  DaoU,  20  Ohio,  231.  Where  coarti 
of  equity  have  obtained  jnriadiction  of  the  parties  and  subject-matter^  they 
•honld,  in  order  to  avoid  multiplicity  of  snits,  retain  the  canse  and  do  cost- 
pUieJuiUoe  between  the  parties:  Bomberffer  v.  Turner^  18  Ohio  St  287,  dtiog 
the  principal  case,  and  alio  Htmry  v.  Doctor,  0  Ohio,  40. 


GONWELL  V.  YOOBHHBB. 

[18  Ono,  69S.] 
PDBUO  AoimS  ABM  KOT  BiSPOKBIBLB   FOB  THE    OlOBBIOim,  NlOUOHrCI, 

OB  MzBiBAaAiras  of  those  employed  under  them,  if  they  have  employed 
trustworthy  persons  of  suitable  skill  and  ability,  and  have  not  co-operated 
in  the  wrong. 
Hail  CoNTRAoroaa  abb  Public  Aoemtb,  Ain>  kot  Rsbpoiisiblb  iob  a  Imt- 
TXB  containing  money,  lost  by  the  carelessness  of  their  agent  who  carried 
the  mail. 

0a8b.  The  defendants  were  owners  and  proprietors  of  a  stage- 
coach running  between  Oxford  and  Cincinnati,  and  contractor? 
for  the  carriage  of  the  United  States  mail  between  said  places 
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A  letter  containiDg  four  hundred  dollars  came  into  defendants' 
possession  with  the  mail  for  Cincinnati,  which  was  never  re- 
•ceiyed  there,  and  for  which  this  action  is  brought.  Defendants 
filed  a  general  demurrer. 

Storer  and  Owynne^  f o£  the  demurrer. 

Morris  and  Baxrden^  contra. 

By  Court,  Bead,  J.  As  to  the  form  of  the  dedaiation,  and 
the  joinder  of  counts,  we  regard  it  sufficient.  The  defendants 
are  sought  to  be  made  liable  as  contractors  to  cany  the  mail  of 
ihe  United  States,  for  the  loss  of  a  package  containing  bank 
trills,  coming  into  their  possession  for  transportation  as  such 
<»ntractors,  resulting  from  their  own  negligence  and  misfea- 
sance, and  that  of  their  servants  and  agents.  Misfeasance  and 
negligence  are  set  forth,  as  the  ground  of  recovery,  in  all  the 
counts.  To  charge  a  mandatary  for  misfeasance  and  negligence 
no  other  consideration  need  be  set  forth  than  an  acceptance  of 
the  trust  and  an  entry  upon  its  performance.  A  general  de- 
murrer was  filed  to  the  dedaiation  to  raise  this  question — 
Whether  a  contractor,  for  the  transportation  of  the  mail,  is  re- 
sponsible for  a  loss  of  money  out  of  the  mail  bags,  resulting 
from  his  own  negligence,  or  from  the  negligence  of  his  agents 
ofr  servants. 

It  is  conceded  in  this  case,  that  if  Che  mail  contractor  is  not 
liable  for  losses  of  money  occasioned  by  the  negligence  or  care- 
lessness of  the  mail  drivers,  that  the  defendants,  in  this  case, 
are  not  responsible,  and  judgment  must  be  entered  in  their 
favor.  The  determination  of  this  case  depends  upon  the  fact, 
whether  a  mail  oontraotor  is  regarded  in  law  as  a  common  car- 
rier, or  a  public  agent.  If  as  a  common  carrier,  the  plaintiff 
has  made  out  his  case. 

The  package  of  bank  bills,  in  this  case,  came  into  the  posses- 
sion of  defendants  as  mail  contractors,  and  the  duly  of  trans- 
portation resulted  from  that  capacity.  Common  carriers  are 
persons  who  cany  for  hire;  their  obligation  is  only  to  the  per- 
son with  whom  they  have  contracted  to  cany.  Their  duties  and 
responsibilities  arise  from  fee  and  reward,  and  they  are  liable 
-only  to  persons  in  privily  of  contract.  A  mail  carrier  has  no 
contract  with  those  who  transmit  articles  by  the  public  mail,  he 
receives  no  fee  or  reward  from  them.  His  contract  is  with  the 
government  of  the  United  States,  for  the  performance  of  acts 
in  execution  of  a  public  function.  He  is  remunerated  by  the 
;govemment.    The  duly  he  takes  upon  himself  by  the  contract. 
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he  is  sworn  to  perform.  He  acts  for  the  general  government, 
in  the  performance  of  a  function,  which  the  government  is 
charged  to  have  execated.  So  far  then,  as  the  transmission  of 
the  mail  is  concerned,  a  mail  contractor  is  a  public  agent,  and, 
as  such,  only  responsible. 

The  roles  applicable  to  public  and  private  agencies  are  differ- 
ent. All  agents,  of  whatever  character,  are  responsible  for  all 
acts  of  misfeasance,  and  willful  wrong.  A  private  agent  is  not 
responsible,  to  the  party  injured,  for  his  acts  of  mere  negli- 
gence or  omission,  but  his  principal  only.  Public  agents  are 
r^;arded  as  principals,  for  the  purpose  of  responsibility,  and. 
are  liable  to  all  persons  injured  by  their  negligence  or  omission, 
as  well  as  by  their  acts  of  misfeasance.  If  this  were  not  the 
case,  the  injured  party  would  be  without  redress,  as  the  govern- 
ment can  not  be  presumed  to  indemnify  the  public  at  large 
against  the  wrongful  and  negligent  acts  of  subordinate  officers 
or  agents:  Story  on  Agency,  821.  But  public  agents,  although 
in  one  sense  treated  as  principals,  are  not  responsible  for  the 
omissions,  negligence,  or  misfeasance  of  those  employed  under 
them,  if  they  have  employed  trustworthy  persons  of  suitable 
skill  and  abilily,  and  have  not  co-operated  in  the  wrong. 

Hence  the  defendants,  being  public  agents,  they  are  not  re- 
sponsible for  the  loss  accruing  by  the  negligence,  or  misfea- 
sance of  the  drivers.  And  although  they  are  responsible  for 
their  own  acts,  and  the  declaration  therefore  good  upon  de 
murrer,  yet  as  it  was*  agreed  that  the  defendants  should  have 
judgment  if  not  responsible  for  the  acts  of  the  drivers^  judg- 
ment is  rendered  in  their  fovor. 

Judgment  for  defendants. 

POSTKASTIBS,  LkAMSLOY  OF,  lOB  LoflS  OF  ICAIL. — ^It  Is  SWrfl-MtsMilh^d 

rule  tliat  whoaevor  a  penon  hsa  inflbred  an  injury  from  the  negligeaoa  or 
nnakillfalneM  ol  a  pablio  officer  aoting  miniiterially,  an  addon  for  damages 
liee  againet  eaoh  officer  on  the  part  of  the  party  injtned:  Wharton  on  Agency 
■ec  647;  Story  on  Agency,  320,  321;  2  Kent,  610;  Kendall  v.  Stokia,  8  How. 
(U.  8.)  87;  Tffler  ▼.  Alfi-td,  88  Me.  080;  NoweU  v.  Wriffhi,  8  Allen.  lOQi 
BartleU  v.  CroBBkr,  8  Am.  Dec  428;  AdiU  ▼.  Brady^  40  Id.  305;  B<Mi§(m  ▼. 
Cha$nberiamt  34  N.  T.  389;  Hover  v.  Barkkoqf,  44  Id.  113;  8awper  v.  OSotm, 
17  Gmtt  230;  Kennard  v.  WUhnore^  2  HeiidL.  610.  The  iaot  that  the  defend- 
ant contnMti  to  faithfully  perform  the  dntiee  of  his  offioe,  with  the  govern- 
ment  and  not  with  the  individnal  injured,  b  no  defense  to  the  aotion,  as  it  is 
not  brought  upon  the  contract  but  upon  the  breach  of  duty:  Henl^  ▼.  Maiyor^ 
5  Bing.  01;  BwneU  v.  XyneA,  5  Bam.  ft  Cress.  680;  FanmU  v.  Some*,  11 
C.B.(K.S.)  653;  iioMMoa  v.  Oftamftcrialn,  34  K.  T.  389;  Aftoa  J*. /.  (7o.  v. 
itoftftoin,  87  Id.  648.  This  rule  includes  the  postmaster-general,  postmasters, 
deputy  postmasters,  and  mail  contractors  by  whoee  negligence  or  default  anjr 
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mail  18  lost:  BoUm  ▼.  WiUianuon,  1  Brev.  181;  Wiggins  v.  ffcUhanpaiyt  6 
Barb.  632;  Sawyer  v.  Corw,  17  Gratt  230;  Dmlop  v.  JUanroe^  7  Cranch,  260; 
Lane  v.  Cotton,  1  Ld.  Raym.  647. 

Defutt  Postmastebs. — It  has  been  uniformly  held  that  a  postmaster  re- 
<inired  by  law  to  have  certain  subordinates  or  deputies,  if  they  haye  been 
sworn,  as  required  by  law,  to  the  faithful  performance  of  their  duties  as  such, 
is  not  liable  for  their  neglects,  defaults,  etc.,  but  such  subordinates  are  them- 
selves officers  of  the  government  and  answerable  for  their  own  acts:  Lane  v. 
CoUon,  1  Ld.  Baym.  6i6;  Schroger  v.  Lynch,  8  Watts,  453;  Wiggine  r.Hatk' 
away,  6  Barb.  682;  Dunhp  v.  Monroe,  7  Cranch,  242;  Bolan  v.  Wmiameont 
1  Brev.  181;  MaxweU  v.  Mcllvoy,  2  Bibb,  211;  Bownmg  v.  GoodckUd,  3  WU- 
sooy  443.  Bat  aa  action  may  be  maintained  against  a  postmaster  for  the  aots 
of  one  whom  he  permits  to  handle  the  mails  without  having  been  sworn  ao- 
enrding  to  law,  such  person  being  thereby  his  own  private  agent,  and  not  an 
officer  of  the  government:  Bishop  v.  WUlieunson,  2  SVurf.  4d5;  Boian  v.  WiXUkuaur 
son,  1  Brev.  181.  To  prove  negligence  on  the  part  of  the  postmaster,  it  is 
competent  to  show  how  his  office  was  kept,  its  exposed  position,  and  the 
probability  arising  therefrom  that  the  loss  was  the  result  of  such  exposure: 
Ford  V.  Parker,  4  Ohio  St.  576.  The  leading  case  upon  this  subject  is  that  of 
Lane  v.  Chtton,  supra.  This  was  an  action  against  the  postmaster-general  of 
Bngland,  to  recover  the  value  of  certain  exchequer  bills  which  were  extracted 
from  a  letter  deposited  by  plaintiff  in  the  post-office  at  London,  by  delivering 
to  one  Breese,  who  was  appointed  by  the  postmaster-general  to  receive  letten 
there.  Three  of  the  judges,  against  Lord  Holt,  held  the  defendant  not  liable. 
The  same  question  arose  subsequently  under  Lord  Mansfield,  for  money  stolen 
firom  the  mail  by  a  sorter  of  letters,  and  the  doctrine  of  Lane  v.  OoUon  was 
reaffirmed:  Whitfield  v.  LeDeepeneer,  Cowp.  754.  The  ground  of  these  de- 
cisions, in  the  words  of  Judge  Kennedy  in  Sehroyer  v.  Lynch,  8  Watts,  466» 
is,  "  that  the  post-office  establishment  is  to  be  considered  as  an  engine  of  the 
government,  created  by  act  of  parliament  for  the  purposes  of  revenue  and 
police;  and  that  the  persons  employed  therein,  being  appointed  to  that  end 
by  the  government,  have  no  contracts  with  individuals  interested  in  their 
•ervice,  either  express  or  implied,  which  would  render  them  liable  to  the  latter 
for  losses  occasioned  by  the  negligence  of  others;  or  for  any  losses  sustained 
other  than  those  arising  from  their  own  default  or  neglect  of  duty." 

Mail  Contbaotobs  and  Mail  Cabsiebh, — ^The  case  of  mail  contracton 
and  their  liability  for  the  acts  of  their  subalterns  presents  a  more  difficult 
question,  and  one  upon  which  the  authorities  do  not  agree.  The  principal 
case  was  followed  by  that  of  HtOehme  v.  BraekeU,  2  Foster,  252;  but  the 
correctness  of  these  cases  has  been  doubted  by  able  writers:  Sherman  k 
Bedl  on  Keg.,  sec.  182;  Whart.  on  Keg.,  sec.  296;  1  Am.  L  Gas.  785,  5th 
ed.  Li  a  late  Virginia  case  the  court,  after  a  full  review  and  discussion  of 
all  the  cases,  and  a  careful  comparison  and  criticism  of  these  two  cases, 
reached  the  conclusion  that  mail  contracton  are  not  public  officers  within  the 
scope  of  the  rule  which  exempts  public  officers  from  liability  for  the  n^li- 
gence  of  their  official  subordinates,  and  that  if  such  contractors  employ  an 
incompetent  or  faithless  servant,  through  whose  negligence  a  letter  is  lost, 
the  sender  of  the  letter  has  an  action  against  the  contractor.  Joynes,  J.,  in 
delivering  the  opinion,  says:  **  The  mail  carriers,  like  all  othera  in  the  service 
el  the  mail  oontraotor,  are  selected  and  employed  by  him;  are  paid  by  him; 
are  under  his  direction  and  control;  enter  into  contract  with  him  alone;  work 
for  his  benefit  and  profit,  and  may  be  disdiarged  by  him  at  pleasure.  What 
more  is  necessary  to  constitute  the  relation  of  master  and  servant  7  The  case 
AM.  Dxo.  Yox*.  Zlili^U 
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comes  fully  within  the  doctrine  laid  down  by  Chief  Justice  Best,  in  ffaU  t. 
Smitht  2  Bing.  156,  where  he  says:  'The  maxim  of  respondeat  tuperior  !■ 
bottomed  on  the  principle  that  he  who  expects  to  derive  advantage  from  an 
act  which  is  done  by  another  for  him,  must  answer  for  any  injury  which  a 
third  person  may  sustain  from  it. '  The  fact  that  the  law  requires  the  carrier 
to  be  sworn  before  he  enters  on  the  discharge  of  his  duties,  does  not  make 
him  the  agent  or  servant  of  the  government,  or  affect,  in  any  degree,  his  re- 
lation to  the  contractor.  The  safety  of  the  mail  and  the  regularity  of  tibe 
service  being  dependent,  in  a  great  degree,  upon  the  fidelity  of  the  carrier, 
the  law  requires  that  he  shall  be  sworn,  as  a  guaranty,  to  that  extent,  of  his 
fidelity,  just  as  it  required,  for  like  reasons,  that  he  shall  be  a  white  person, 
and  of  not  less  than  a  certain  age.  But  if  he  is  an  agent  of  the  govenunent, 
for  whose  acts  the  contractor  is  not  responsible,  why  does  the  law  trust  hiia 
without  security,  while  it  exacts  security  from  the  contractor,  and  that  too 
when  the  contractor  is,  of  necessity,  a  man  of  substance,  while  the  carrier 
seldom  or  never  is  ?**  Sawyer  v.  Contt  17  Gratt.  243.  This  seems,  upon  rea- 
son and  principle,  to  be  the  better  doctrine,  and  meets  the  approval  of  the 
same  able  writers:  Supra.  In  England  it  has  been  held  that  a  railroad  com- 
pany, required  by  the  postmaster-general  to  carry  the  mail,  under  an  act  giv- 
ing him  that  authority,  was  liable  to  the  plaintiff,  an  officer  of  the  post-office 
department  accompanying  the  mail,  for  injuries  received  by  him  through  the 
negligence  of  the  servants  of  the  company  in  charge  of  the  train:  OoOM  t. 
London  etc,  BaUwaif  Co.,  16  Q.  B.  084. 


Dawson  v.  Lawbenob. 

[13  Ohio,  648.] 
TlVAlfTS    IN  COMMON    MaKINO    MnTUAL    DSEDS    OF    BaBOAIN,    SaLB,    AND 

Rei^abb,  expressing  nominal  considerations,  do  not  thereby  acquire  or 
lose  any  title,  but  obtain  defined  boundaries  to  the  land  they  previously 
held  in  common.  Such  deeds  operate  as  deeds  of  partition  only. 
If  a.  ani>  B.  Rzscutb  Dbbda  op  Pabtition  and  A.  is  Pabtiallt  Eviotid 
by  C,  the  partition  fails  as  to  C.,  and  he  holds  in  common  with  A.  and 
B.;  but  purchasers  from  B.  may,  in  equity,  compel  C.  to  accept  his  share 
from  the  land  allotted  to  A.,  if  sufficient  in  amount. 

Bill  in  equity.  Smith  and  Houston  being  in  possession  of 
eighteen  hundred  acres  of  land,  made  deeds  of  baigain,  sale, 
and  release,  expressing  a  consideration  of  one  dollar,  to  each 
other,  of  portion  of  the  tract.  They  then  divided  their  respective 
parts  into  lots,  and  sold  them.  Lawrence,  by  reason  of  a  defect 
in  Houston's  title,  recovered  a  portion  of  his  interest  in  the 
whole  tract.  The  bill  is  brought  by  the  purchasers  from  Smith, 
against  Lawrence  and  the  purchasers  from  Houston.  The  other 
facts  appear  in  the  opinion. 

Cuffis,  Ooddard^  and  Converse,  for  the  complainants. 

Delano  and  Curlis,  for  the  claimante  under  Houston. 
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By  Court,  Lake,  C.  J.  The  partition  haying  been  made  bj 
one,  not  the  legal  owner,  is  Toid,  and  the  land  is  now  held  by 
the  several  parties  to  this  suit,  in  common,  but  with  varioiis  in- 
terests. As  the  purchaser,  from  a  tenant  in  common,  takes  such 
interest  as  the  vendor  can  sell,  within  the  limits  of  the  tract 
flold^  which  he  holds  in  common  with  the  other  owners,  this  bill, 
legaided  as  a  mere  bill  for  partition,  can  not  be  sustained  on 
account  of  multifariousness,  as  the  complainants  hold  in  sepa- 
rate lots,  without  privity:  Whitens  Lessee  v.  Sayre,  2  Ohio,  110; 
2Vem's  Lessee  v.  Bmerick,  6  Id.  892;  PrerUiss^  Case,  7  Id.,  pt. 
2, 129  [80  Am.  Dec.  208];  Dennisan  v.  Ibster,  9  Id.  126  [34  Am. 
Dec.  429] .  But  the  present  bill  assumes  the  principle,  that  where 
separate  interests  have  been  acquired  under  an  erroneous  par- 
tition, chancery  will  exercise  jurisdiction  to  bring  all  parties  be- 
fore the  court;  and,  while  it  preserves  all  substantial  rights,  will 
80  mold  them,  in  mating  a  new  division  of  the  lands,  as  to  im- 
pose burdens  where,  in  equity,  they  ought  to  fall,  and  thus 
diminish,  as  far  as  practicable,  the  evils  of  previous  errors. 

The  parties  are  here  all  before  us.  The  classes  of  interests 
are,  the  vendors.  Smith  and  Houston;  Lawrence,  the  successful 
recoverer  from  Houston  of  a  part  of  his  title;  the  purchasers 
from  Smith;  the  purchasers  from  Houston.  Let  us  look  at  the 
equities  between  these  classes. 

1.  As  between  Smith,  or  the  purchasers  from  Smith  and  Hous- 
ton, it  is  clear  that  the  latter  should  bear  the  whole  loss,  for  it 
occurred  by  the  failure  of  his  title. 

2.  As  between  the  purchasers  from  Smith,  and  the  pur- 
chasers from  Houston,  the  equities  are  more  complicated.  If 
Houston's  purchasers  take  his  titie  only,  they  stand  in  his  place, 
and  are  bound  by  what  binds  him.  But  they  seek,  with  much 
ingenuity,  to  grasp  an  equity  as  meritorious  as  that  of  the  proper 
purchasers  from  Smith,  from  the  peculiar  form  which  Smith  and 
Houston  adopted  in  their  division.  That  form  consisted  in  mu- 
tual deeds  of  bargain,  sale,  and  release,  for  a  consideration  in 
money.  They  thence  insist  that  this  was  not  a  simple  extin- 
guishment of  iiiterest,  like  a  deed  of  partition  or  a  mere  release, 
but  a  positive  affirmative  conveyance,  by  which  Smith  sold  a 
part  of  his  land  to  Houston,  and  Houston  sold  a  part  of  his 
land  to  Smith;  so  that  each  purchaser  from  Houston  may  trace 
a  part  of  his  title  to  Smith,  and  each  purchaser  from  Smitli  can 
trace  a  part  of  his  title  to  Houston;  and,  consequently,  the  con- 
dition of  each  purchaser,  deriving  his  titie  from  the  same  source, 
is  equally  meritorious. 
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We  can  not  admit  this  to  be  the  trae  interpretation  of 
transaction.  The  parties  did  not  intend  to  acquire  new  rights, 
but  to  regulate  the  manner  in  which  subsisting  rights  were  to 
be  enjoyed.  Smith  did  not  contemplate  acquiring  any  titie  from 
Houston,  nor  to  communicate  to  him  any  of  his  own,  nor  to 
share  with  Houston,  nor  with  Houston's  grantees,  the  benefits 
of  warranties  from  his  own  grantors.  But  a  simple  partition, 
by  release,  was  all  the  parties  meant,  as  they  specified  in  the  re- 
cital, and  no  one  is  liable  to  be  misled  by  the  nominal  money 
consideration,  or  by  the  use  of  the  words,  '*  bargain  and  sale," 
in  this  connection.  The  parties  to  these  deeds  lost  nothing,  and 
acquired  nothing,  except  defined  boundaries  to  the  land  th^ 
preyiously  held  in  common.  The  purchasers  from  Houston, 
therefore,  are  not  authorized  to  rely  upon  this  act  as  anything 
except  a  partition— defining  boundaries,  but  conferring  no  title. 
They  deriye  from  Houston  alone,  and  must  be  content  with 
rights  subordinate  to  such  equities  as  the  purchasers  from  Smith 
may  exact  from  him.  They  have  no  just  ground  of  complaint^ 
if  the  whole  burden  of  Lawrence's  recoTery  should  &11  upon 
their  portion  of  the  land.  We  do  not  regard  the  case  of  Derir 
ni9on  ▼.  JFbster,  9  Ohio,  126  [84  Am.  Dec.  429],  as  controlling 
this.  It  places  on  the  same  footing  the  earlier  and  later  puz^ 
chasers  from  the  same  grantor,  but  it  touches  no  relation  between 
purchasers  from  different  vendors. 

8.  We  are,  then,  led  to  the  equities  between  Lawrence  and 
the  purchasers  from  Smith.  He  is  not  bound  by  the  partition: 
as  to  him,  it  is  void;  and  he  may  rightfully  exact  from  them 
land  of  equal  quality,  and  of  equal  proportional  value,  with 
theirs.  His  rights  are,  in  every  sense,  equal,  but  not  superior; 
and  where  that  equality  can  be  fully  preserved,  they  involve  no 
privilege  for  satisfying  his  daim  in  one  locality,  ratiier  than  an- 
other. If  a  tenant  in  common,  acting  in  entire  good  &ith,  has 
been  led  to  appropriate  his  land,  and  make  improvements,  he 
ought  to  be  protected  in  equity,  if  it  can  be  done  consistentiy 
with  the  entire  preservation  of  his  co-tenant's  rights.  No  such 
right  should  be  conceded  to  one  who  officiously,  or  even  thought- 
lessly, and  without  due  caution,  asserts  his  separate  interests; 
but  he  is  surely  well  entitied  to  such  protection,  who  has  sought 
nothing  but  his  own,  and  who  has  been  led  by  accident  or  mis- 
take, but  without  fault,  into  such  premature  appropriation. 

Such  appears,  to  us,  to  be  the  position  of  the  complainants. 
Purchasers  from  Smith,  for  valuable  consideration,  they  may 
set  up  all  his  equities — they  may  equitably  cast  the  burden  ot 
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this  tecoresrj  upon  Houston^  and  those  who  hold  his  title;  and 
they  may  demand  of  Lawrence  to  accept  such  land  aa  has  been 
preyionaly  aparted  to  those  from  whom  he  has  xechdmed  it,  pro- 
tided  he  can  there  find  full  satisfaction  for  all  his  xightfnl  claims. 
These  ends,  however,  can  only  be  reached  through  a  soit  in 
chanoeny,  where  jurisdiction,  in  cases  like  the  present,  is  abun- 
dantiy  justified  hj  precedente:  1  Story's  Eq.  Jur.  647,  ei  $eq.;  7 
Ohio,  pt.  2,  182,  9upra.  The  analogy  is  strong  between  the 
interposition  of  the  court  in  this  case,  and  the  powers  they  exer- 
cise in  marshaling  assets,  or  in  the  adjustment  of  liens  and 
priorities  between  different  creditors,  or  successiTe  purchasers, 
or  morlgagees,  or  in  a  suit  by  the  alienees  of  land  subject  to 
dower,  to  assign  to  the  dowress  the  land  of  the  heir. 

The  demurrer  must  be  OTermled  and  the  cause  continued  for 
answer. 

Denmrrpr  overruled. 


FAxnnoir  non  nor  at  Oomioir  Law  Dkodb  Titu,  or  enate  any  new 
llllaw  It  only  diMolTM  the  tenanoj  in  oocimon,  learee  the  title  ae  it  wm» 
oBoept  to  looate  laoh  lighti  ae  the  pertieB  may  have  reepeotlTaly  in  distlnol 
parte  of  the  premiaea,  and  to  extingniah  it  in  all  othera:  Tabier  ▼.  WU^mant 
SOhio  St.  207;  Penrod  t.  Dofiner,  19  Id.  221;  MeClnre  t.  McOlmn,  14  Pa. 
fit  187;  €hmidU  r.  NartJkmipUm  Waiet  (7o.,  7  Id.  28a  For  the  effsot  of  a 
Jad^ant  in  partition,  aee  note  to  imei^  t.  JBofiei^  40  Am.  Deo.  610^  when 
thi  anlijeot  la  diaonaaed  at  kngtfi. 
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BiFEA   V.   SeBQBANT. 

(7  Wina  AMD  Hmnamkwt,  •.] 

BanoHitHnB  mat  Maintain  an  Action  fok  Damaob  to  the  freehold. 
OMiaed  by  the  ereotion  of  a  dam  by  a  lower  proprietor,  whereby  the 
water  of  the  stream  ie  so  bsoked  up  as  to  dLog  the  plaintifirs  milL 

Oan  Lns  at  thx  Instanox  or  a  Bbvebsionxb  for  any  degree  of  damage 
to  tibe  freehold,  no  matter  how  inappreciable  the  injury. 

Casb,  for  injiixy  to  plaintiffs  land,  caused  by  a  dam  erected 
bj  the  defendant,  whereby  the  water  of  the  stream  was  forced 
back  into  plainti£f*s  race  so  as  to  clog  his  mill.  At  the  time  the 
injtixy  was  done,  and  also  at  the  time  suit  was  brought,  the  land 
was  leased  to  a  tenant  for  years.    Plaintiff  had  verdict. 

Lewis  and  MeredUh,  for  the  plaintifb  in  error. 

Darlington  and  DiUingham,  for  the  defendants  in  error. 

By  Court,  Gibson,  G.  J.  The  argument  for  the  defendant  be- 
low assumes  the  very  thing  to  be  proved,  that  the  owner  of  the 
freehold  can  not  have  an  action  for  an  injury  to  it,  which  is  not 
productive  of  immediate  and  visible  damage.  The  decision  in 
Pastoritu  v.  IWier,  1  Bawle,  27,  setUes  the  question  otherwise 
where  the  owner  of  the  freehold  is  in  possession,  and  conse- 
quentiy  establishes  the  point  that  an  action  may  be  maintained 
for  such  an  injury  by  the  tenant  for  years.  Why  then  should  it 
not  be  maintained  also  by  the  reversioner?  The  tenant  might 
not  be  willing  to  sue  till  the  statute  of  limitations  had  run;  the 
consequences  of  which  would  be,  not  only  the  loss  of  the  re- 
versioner's action  for  the  time  past,  but  perhaps  the  gain  of  a 

right  at  his  expense  l^  an  adverse  user  for  twenty  years.    It  is 

ai4 
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an  asBomption  of  the  question  to  say  the  statate  would  not  be- 
gin to  ran  against  him  till  his  light  of  action  had  acomed. 
Whether  it  would  ran  against  a  reyeraioner  on  an  adverse  pos- 
session gained  by  a  disseisor,  so  as  to  bar  an  ejectment,  has  not 
been  decided.  It  was  indeed  intimated  in  Doe  y.  Danvers,  7 
East,  299,  that  it  woald  not;  but  there  was  no  such  point  in 
the  case;  and  the  doubt  was  not  whether  there  would  be  an  in- 
jury to  the  freehold,  for  ereiy  disseisin  is  such,  but  whether  the 
reversioner  had  such  a  right  of  entry  as.  would  support  a  pos- 
sessory action;  for  no  one  would  doubt  that  he  might  revest  the 
freehold  during  the  term  by  a  real  action.  Now  there  is  no 
place  for  such  a  doubt  here;  for  if  there  is  a  present  injury,  it 
will  clearly  support  an  action  on  the  case,  which,  unlike  an  eject- 
ment, requires  no  right  of  entry.  A  right  to  the  possession 
will  undoubtedly  maintain  it  against  a  wrong-doer;  but  it  fol- 
lows not  that  a  reversionary  right  has  less  effect.  It  is  not  dis- 
puted that  the  reversioner  may  maintain  an  assize  for  a  nuisance; 
and  a  nuisance  is  consequently  an  injury  to  the  freehold.  For- 
merly a  tenant  for  years  had  no  remedy  for  it  at  all,  for  the 
qwod  permittat  and  assize  of  jiuisance  lay  only  for  the  owner  of 
the  freehold;  which  shows  that  an  injury  to  the  property  is 
done  to  him  as  well  as  the  tenant  in  possession,  even  at  this 
day.  When  the  action  on  the  case  came  to  supersede  these 
writs  as  more  convenient  and  equally  efficient  in  practice,  it 
necessarily  took  notliing  from  the  right  of  the  reversioner, 
though  it  might  give  remedy  to  the  tenant  in  possession  for  the 
part  of  the  injury  which  affected  him  personally. 

If,  then,  there  is  a  present  injury  to  the  freehold,  the  action 
is  maintainable.  But  the  penning  back  of  water  in  the  channel 
of  a  stream  is  an  injury  to  the  freehold,  though  the  banks  be 
not  overflowed.  It  is  a  species  of  disseisin  for  which  an  assize 
of  nuisance  lies.  To  avoid  the  consequence  of  this,  the  wrong- 
doer is  compelled  to  faU  back  on  the  position  from  which  his 
argument  started,  that  an  action  on  the  case  lies  only  for  an 
actoal  and  appreciable  injury;  but  then  he  is  driven  upon  the 
decision  in  Paatorius  v.  IWier,  1  Bawle,  27,  that  the  law  implies 
damage  from  flooding  the  ground  of  another,  though  it  be  in 
the  least  possible  degree,  and  without  actual  prejudice.  And 
if  the  principle  protects  an  owner  of  the  freehold  in  actual 
possession,  why  shall  it  not  protect  an  owner  of  the  freehold  in 
possession  by  his  tenant?  There  \b  no  authority  against  it;  for 
Baxter  v.  Ifayfer,  4  Bam.  &  Adol.  72,  was  the  case  of  one  or 
more  separate  trespasses  under  a  claim  of  right,  which  did  no 
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damage  to  the  freehold.  Unlike  the  flooding  of  another's  land, 
the  injnxy  did  not  partake  of  the  nature  of  a  disseisin.  Even  H 
an  adverse  right  might  not  be  gained  from  the  reversioner  by  an 
undisturbed  user  for  twenty  years,  it  would  be  unreasonable* 
after  so  great  a  lapse  of  time,  to  put  him  to  proof  of  circum- 
stances in  order  to  show  that  the  user  had  originated  in  a  parol 
license,  known,  it  may  be,  only  to  witnesses  since  dead.  If  he 
had  nothing  to  do  witii  the  user  during  the  term,  he  would  be 
incompetent  to  object  to  it  or  to  sanction  it.  Other  conse- 
quences, immediately  prejudicial  to  him,  might  flow  from  the* 
doctrine  attempted.  In  contemplation  of  law,  the  rent  issues 
out  of  the  land;  and  whatever  impairs  the  productiveness  of  it, 
decreases  the  landlord's  security;  but  compensation  recovered 
l>y  the  tenant  woxdd  be  a  poor  substitute  for  the  means  of  pay- 
ment derived  from  an  unimpaired  enjoyment  of  the  premises. 
Besides,  the  market  value  of  the  reversion  would  be  greatly 
lessened  by  an  apparent  injury  which  would  permanently  a£Eect 
the  properly,  or  saddle  the  purchaser  with  a  lawsuit  These  are 
instances  of  immediate  damage  to  the  reversioner,  and  more 
might  be  given;  but  it  is  sufficient  for  the  action  that  there  has 
been  any  degree  of  damage  to  the  freehold  which  the  law  re- 
gards; for  even  an  inappreciable  injury  entitles  the  party  to 
nominal  damages. 
Judgment  affirmed. 

BxvKBBZONSB  MAT  Mahttain  ak  Aonov  OK  THB  Gasb  f ot  «n  injiuy  doiM 
to  the  freehold,  although  the  land  la  in  the  poaooaoion  of  hla  tenant:  Oatmom 
▼.  SakheTf  26  Am.  Dec  177. 


WaiiEeb  V.  Simpson. 

C7  WaXTS  AMD  BEMOEAMTt  8S.] 

AvTBOBiTr  OT  Wm  to  Rbgbivb  Payment  of  Intebbst  on  a  bond  pi^- 
»ble  to  her  hnahand,  will  not  be  preauned  from  the  fiust  that  the  aame  k 
f oond  in  her  poeaeaaion,  doriog  their  temporary  aeparation. 

HuB8Ain>  IS  HOT  Liable  roB  Monet  Lent  to  his  Wive,  although  aha 
may  have  naed  the  aame  in  procoring  neceaaariea. 

Husband  is  not  Liable  vob  NEOEBaABiBs  Fubnisubd  to  his  Wive,  nn- 
leaa  it  appeara  that  he  tamed  her  away  without  canae;  and  peraona  for- 
niahing  the  aame  do  ao  »t  their  petiL 

Whebe  Monet  Lent  to  a  Wife  has  been  Afpued  by  her  to  the  pay- 
ment of  neceaaariea,  eqnity  will  anbrogate  the  party  ao  advanoing  the 
money  to  all  the  righta  of  the  party  who  anpplied  the  neoeaaariea. 

SoiBB   faozas,  .  on  a  bond  and  mortgage.     The   defendant 
olaimed,  that  duzing  atempoxazy  separation  of  the  plaintiff 
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ftud  his  wife,  he  paid  her  certain  Bums  on  account  of  said  bond, 
the  same  being  in  her  possession.  Under  the  instructions  of 
the  court,  the  jury  returned  a  verdict  for  the  plaintiff  for  the 
amount  of  the  bond,  less  the  amounts  paid  to  the  wife.  Thtt 
further  facts  appear  in  the  opinion. 

Boss  and  J.  Ibx,  for  the  pia^i^tiff  in  error. 

Chapman^  for  the  defendant  in  error. 

Bj  Court,  ExHVEDT,  J.  The  errors  assigned  in  this  case  pre- 
sent two  questions  for  consideration.  First,  was  any  evidence 
given  on  the  trial  of  the  cause  in  the  court  below,  tending  to 
prove  that  the  wife  of  the  plaintiff  was  authorized  by  him  to  re- 
ceive the  interest  paid  to  her  by  the  defendant  on  the  bond  in 
suit?  Secondly,  if  not,  was  the  defendant  justifiable  in  paying 
the  same  to  her  under  the  particular  circumstances  which  seem 
from  the  evidence  to  have  existed  at  the  time?  With  a  strong 
desire  to  answer  the  first  question  in  the  affirmative,  I  have 
scanned  the  testimony,  but  must  confess  that  I  have  been  un- 
able to  discover  any  going  to  show  that  an  authority  was  given 
by  the  plaintiff  to  his  wife  to  receive  the  interest  paid  to  her,  or 
tending  even  to  prove  circumstances  or  facts  from  which  such 
an  authority  might  reasonably  be  inferred.  On  the  contrary,  it 
appears  to  me  that  the  evidence  given  tendsvery  strongly,  if  not 
conclusively,  to  prove  the  contrary.  The  only  droumstanoe 
proven,  not  incompatible  with  such  authority,  is  her  having  the 
possession  of  the  bond.  But  as  it  was  also  proved  that  a  pre- 
vious disagreement  and  separation  had  taken  place  between  the 
plaintiff  and  his  wife,  and  that  he  was  absent  on  an  excursion  to 
the  state  of  Indiana  at  the  time  when  she  had  the  bond  and  the 
interest  was  paid  to  her  on  it,  it  may  be  readily  conjectured  that 
she  in  his  absence  found  access  to  his  papers,  and  possessed 
herself  of  the  bond  without  his  consent.  The  state  of  feeling 
on  the  part  of  the  plaintiff  towards  his  wife  at  the  time,  as 
shown  by  the  evidence,  would  seem  to  repel  all  presumption  of 
his  having  been  disposed  to  place  anything  in  her  power,  or  to 
lavor  her  in  any  way  whatever.  The  court,  therefore,  erred  in 
leaving  it  to  the  jury  to  decide  the  first  question  in  the  affirma- 
tive, without  any  evidence  to  warrant  their  doing  so. 

It  remains  now  to  consider  the  second  question,  whether  the 
drcnmstanoes  attending  the  wife  at  the  time  were  such  as  to 
warrant  or  justify  the  defendant  in  paying  any  money  on  the 
bond  to  her.  It  is  alleged  that  the  plaintiff  turned  his  wife 
away  without  reasonable  or  just  cause,  and,  for  aught  that  was 
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shown,  without  providing  or  furnishing  her  with  the  means  of 
supporting  herself;  and  this  being  the  case,  the  defendant  wbb 
justified  in  paying  her  the  money  to  enable  her  to  procure  nec- 
essaries. 

The  court  below  also  appear  to  have  taken  up  this  notion,  and 
instructed  the  jury  **  that  as  there  was  no  evidence  that  the  hus- 
band had  made  any  provision  for  her,  and  that  if  the  jury  be- 
lieved the  one  hundred  and  twenty  dollars  of  interest  received 
by  her  on  the  bond  were  necessary  for  her  support  according  to 
her  condition,  then  the  proof  lay  on  the  husband  to  show  he 
had  made  provision  for  her  according  to  his  condition  in  life. 
That  as  he  had  not  shown  he  made  any  provision  for  her  or  paid 
a  cent  for  her,  the  jury  would  determine  whether  the  payment 
was  proper  and  necessary  for  her  support  according  to  the  con- 
dition in  life  of  the  husband.  If  it  was  not  necessary  for  her, 
it  was  for  the  husband  to  show  it"  We  are  of  opinion  that  the 
instruction  thus  given  to  the  jury  can  not  be  sustained. 
Though  it  be  true  that  a  husband  is  bound  to  provide  his  wife 
with  necessaries  suitable  to  her  situation  and  his  condition  in 
life,  and  if  he  abandons  her  or  turns  her  away  without  reason- 
able or  just  cause  and  without  any  provision  for  her  main- 
tenance, he  becomes  liable  for  her  necessaries  and  sends  credit 
with  her  to  that  extent;  yet  he  is  not  liable  for  money  lent  to 
her,  unless  it  be  done  at  his  request,  which  must  be  averred  and 
shown:  See  2  Kent's  Com.  146, 4th  ed.,  and  the  authorities  there 
referred  to.  So  in  regard  to  an  infant,  if  money  be  lent  to  him 
and  he  lay  it  out  in  necessaries,  he  is  not  liable  for  it  at  law: 
Probari  v.  Krovih^  2  Esp.  472,  n.,  per  Buller,  J.  It  is  only  for 
necessaries  furnished  to  the  infant  that  he  can  be  made  liable  at 
law,  and  not  for  money  lent  or  advanced,  though  he  may  have 
used  it  for  the  purpose  of  procuring  necessaries;  and  so  in  the 
case  of  a  husband,  he  can  only  be  made  liable  at  law  for  neces- 
saries furnished  to  his  wife,  and  not  for  moneys  advanced  or 
lent  to  her,  notwithstanding  she  may  have  laid  it  out  in  procur- 
ing necessaries.  But  in  the  present  case  it  was  not  shown,  ex- 
cept by  the  declaration  of  the  wife,  which  was  really  no  evidence 
of  the  &ct,  that  the  plaintiff  turned  his  wife  away  without  cause, 
or  that  he  turned  her  away  at  all,  without  which  the  defendant 
would  not  have  been  justified  in  furnishing  her  even  with  neces- 
saries on  the  credit  of  the  plaintiff,  much  less  in  paying  her 
money  on  his  account;  for  all  persons  supplying  either  food, 
lodging,  or  raiment  to  a  married  woman  living  separate  from  her 
husband  are  bound  to  make  inquiries,  and  they  give  credit  at 


March,  1844.]  Walker  v.  Simpson.  219 

iheir  peril:  2  Kent's  Com.  146,  and  the  cases  there  lefeired  to. 
Neither  was  it  shown  to  what  use  the  money  received  by  the 
wife  was  applied,  whether  to  the  procurement  of  necessaries  or 
anything  else;  so  that  as  far  as  the  evidence  given  went,  neces- 
saries were  not  brought  into  view  in  this  case  at  all.  Had  the 
defendant  supplied  ihe  plaintiffs  wife  with  necessaries,  instead 
of  money,  suitable  to  her  situation  and  the  condition  of  the 
plaintiff  in  life,  and  have  shown  this  on  the  trial  of  the  cause, 
together  with  the  fact  that  the  plaintiff  had  without  sufficient 
cause  compelled  her  to  separate  herself  from  him,  he  might 
have  defalcated  the  price  thereof  from  the  amount  of  the  bond. 
Or  if  he  had  shown  that  under  such  circumstances  the  money 
advanced  by  him  to  her  had  been  applied  to  the  payment  of 
such  necessaries  purchased  for  her  use,  he  might  upon  princi- 
ples of  equity  have  been  permitted  to  have  stood  in  the  place  of 
the  creditor  for  necessaries,  and  to  have  defalcated  the  money 
advanced  from  the  amount  due  on  the  bond:  Harrii  v.  Lee^  1 
P.  Wms.  483;  S.  C,  Free.  Oh.  502;  8.  C,  2  Eq.  Gas.  Abr.  186; 
Earle  v.  PedU^  1  Salk.  887;  Clancy  on  Mar.  Wom.  53;  Marlaw 
V.  Pitfield,  1  P.  Wms.  558.  All  this  is  required  of  the  party 
who  undertakes  to  furnish  the  wife  necessaries  or  money  to  pay 
for  the  same  while  in  a  state  of  separation  from  her  husband. 
For  although  the  husband  is  to  blame  for  having  caused  the 
separation,  yet  he  is  only  chargeable  at  law  for  necessaries  sup- 
plied to  his  wife  at  her  request,  and  not  with  money  lent  or  ad- 
vanced to  her,  because  money  can  not  be  considered  necessaries^ 
which  consist  of  food,  lodging,  and  raiment.  But  where  the 
noney  lent  or  advanced  has  been  applied  to  the  payment  of  nec- 
essaries furnished  to  her,  equity  will  put  the  party  lending  or 
advancing  the  money  in  the  place  of  the  party  who  supplied  the 
necessaries. 
Judgment  reversed,  and  venire  de  novo  awarded. 


HusBAHnli  Lxabhht  iob  Wm's  Nbgessitibs:  See  this  sabjeot  dii- 
auMd  at  length  in  the  notes  to  Ovnmngham  v.  Inotn^  10  Am.  Dec  468) 
CommMUmen  qf  the  Poor  v.  CkmaeU,  23  Id!  139;  alao  Mack  v.  Par9ons,  I 
Id.  17;  Baker  v.  Barney,  6  Id.  326;  McOutchen  v.  MeOahay,  6  Id.  373;  Han- 
over  ▼.  Turner,  7  Id.  203;  BeimeU  v.  (yFaXUm,  22  Id.  440.  See  alao  MaaiJby  v. 
SeaU,  2  Sm.  L.  Ou.  417. 

Ths  nuMdFAL  CASK  18  oiTED  AND  AFFBOVXD  in  Kewycn  V.  /farHf,  47 
Ooim.  617,  to  the  eflfoot  that  a  bill  in  equity  will  lie  agunst  a  husband  to  re- 
sorer  money  supplied  bis  wife  for  the  parohaae  of  necessariee. 
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Hagneb  V.  Heybebgbb. 

[7  WAm  AMD  BmaamAMX,  104.] 
IWUHOMOU  DOIB   HOT  LlX  TO  RlSTRAIK  AK  OVflOXE  DB  VAOTO,  from  per> 

formiiig  HiA  dntiet  of  his  office,  on  the  ground  that  by  aeoeptiiig  a  mbee- 
qnent  office  he  has  vacated  the  first  The  xtmedj  in  sooh  case  is  l^  the 
writ  of  9110  toammUo,  to  try  the  question  of  title  to  the  offioe. 

RiOBT  OF  ▲  FfeBaov  Who  Claiiis  ax  Owncm  by  color  of  ttik^  and  eaerw 
dses  it  de  facto,  can  not  be  attacked  collaterally. 

Chavgbbt  JuBiBDXonoN  or  THX  GoiTBira  or  this  Stats  is  of  a  limited 
character,  regulated  by  express  provisicns  of  statates,  and  confided  to 
the  already  existing  common  law  tribunals,  and  does  not  embcaoe  tiie 
power  to  restnin  the  commission  of  acts  contrary  to  equty,  unless  snob 
acts  are  also  contrary  to  law,  as  well  as  pi^dicial  to  the  interests  of  tha 
conmiunity  or  the  ri^ts  of  individuals. 

LuimoTioH.    The  opiiiion  states  ihe  facte. 

By  Ck>urt,  SsBasAsr,  J.  This  iea  bill  filed  pzaying  for  an  in- 
junotion  to  restrain  the  defendant  from  exercising  the  oiBoe  of 
school  director  of  the  eleventh  section  of  the  first  school  dis- 
trict, alleging  that  the  defendant  claims  and  exercises  ihe  office 
when  he  has  no  right  to  do  so,  as  his  office  has  become  vacant 
1^  reason  of  his  having  been  elected  to  and  accepted  the  office 
of  commissioner  of  ihe  district  of  Penn,  a  new  district  lately 
surveyed  and  laid  out,  comprising  parts  of  North  Penn  town- 
ship and  South  Penn  township,  under  the  acts  of  assembly  of 
the  tenth  of  April,  1848,  and  twenl^-sixth  of  February,  1844; 
and  the  sole  question  raised  by  the  bill  is,  whether  the  defendant 
can  now  legally  hold  and  exercise  the  office  of  school  director, 
or  is  to  be  deemed  a  usurper,  and  all  his  acts  to  be  considered 
illegal  and  intmsiYe.  This  remedy  by  injunction  is  not  sought 
as  auxiliary  to  any  other  relief,  but  as  the  exercise  of  a  primary 
and  independent  jurisdiction  with  a  view  to  decide  that  question 
alone,  and  to  declare  the  defendant  not  a  legal  officer.  The  de- 
fendant appears  and  contends,  first,  that  an  injunction  is  not 
sustainable  in  the  present  case;  and  second,  that  under  the  pro- 
visions of  various  acts  of  assembly  from  time  to  time  passed, 
concerning  the  school  directors  in  this  counly,  no  incompatibil- 
ity existed,  but  that  he  is  legally  qualified  to  hold  and  exercise 
both  the  office  of  commissioner  of  the  district  of  Penn  and  school 
director  of  the  eleyenth  section. 

It  is  unnecessary  to  examine  at  large  the  question,  how  far 
any  court  of  chancery,  on  a  bill  for  an  injunction  in  the  case  of 
a  private  corporation,  could  undertake  to  decide  upon  the  right 
of  an  officer  to  exercise  the  franchises  attached  to  his  office,  and 
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declare  who  was  duly  elected  or  not,  or  otherwise  competent  or 
incompetent  to  hold  it,  because  the  present  is  not  the  case  of  a 
private  corporation,  but  of  an  individual,  claiming  to  exercise  a 
public  office  in  its  nature  municipal,  and  not  composing  a  cor- 
poration, or  part  of  a  cozporation.  But  in  the  only  case  that  has 
been  cited,  The  Attomet^-generdl  v.  Vlica  Ins.  Co.,  2  Johns.  Oh. 
371,  Chancellor  Kent  refused,  on  a  bill  filed  for  an  injunction,  to 
inquire  into  the  right  of  the  defendant  to  exercise  tiie  banking 
privilege,  considering  it  as  not  the  appropriate  remedy,  but  that 
an  ample  legal  remedy  existed  through  the  medium  of  the  writ 
of  qtio  warranto.  On  general  principles,  I  should  say  that  a  bill 
for  an  injunction  is  not,  in  its  nature,  a  proceeding  to  try  the 
question  raised  here,  whether  the  defendant,  by  accepting  the 
office  of  commissioner  of  the  district  of  Penn,  vacated  the  office 
of  school  director.  An  injunction  woxdd  seem  to  be  a  writ 
adapted  to  control  and  regulate  officers  in  the  discharge  of  their 
functions,  when  they  are  confessedly  such,  rather  than  to  tiy 
their  right  to  hold  and  exercise  their  offices.  Thus,  if ,  as  is 
said  by  Chancellor  Kent,  directors  of  an  insurance  company 
were  to  appropriate  the  funds  to  their  own  private  emoluments; 
or  if,  disregarding  their  proper  sphere  of  duiy,  they  were  to 
divert  them  to  making  roads  and  canals,  or  building  theaters  or 
churches;  no  doubt  chancery  would  interfere  and  correct  the 
abuse.  But  when  the  question  is,  whether  a  corporation  has 
forfeited  its  charter,  or  usurped  its  franchise,  this  court  is  not 
the  proper  tribunal.  And  accordingly,  in  The  Attorney  General 
V.  Earl  of  Clarevidon,  17  Yes.  491,  it  is  expressly  declared  by  the 
master  of  the  rolls,  that  chancery  has  no  jurisdiction  with  regard 
either  to  the  election  or  amotion  of  corporators  of  any  descrip* 
tion.  Corporators  who  are  constituted  trustees  have  sometimes 
been  by  decrees  of  the  court  of  chancery  divested  of  their  trust 
for  an  abuse  of  it,  as  other  trustees  would  have  been,  but  that 
goes  on  other  considerations;  and  see  CommonweaUh  v.  Bank  of 
Permeylvania,  8  Watts  &  S.  184,  where  an  injunction  was  ap- 
plied to  the  case  of  a  trust  against  a  corporation. 

If  this  be  so  as  to  private  corporations,  a  fortiori  would  it 
refuse  the  injunction  in  the  case  of  a  public  officer  of  a  munici- 
pal character,  when  there  is  a  plain  legal  remedy,  provided  by 
act  of  assembly  of  nearly  contemporary  date,  by  means  of  the 
writ  of  qtu>  warranto,  which  can  probe  the  disease  and  eradicate 
it,  whilst  the  mosi  an  injunction  could  do  would  be  but  to  film  it 
over.  In  addition  to  this,  the  difficulty  meets  us  that  it  would 
be  determining  collaterally  the  right  of  a  person  who  claims  the 
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office  by  color  of  title,  and  exercises  it  de  factOy  which  it  has 
frequently  been  decided  can  not  be  done.  To  bring  his  right 
to  a  fair  trial,  you  must  proceed  directly  and  frame  the  issue  so 
as  to  try  it;  and  in  the  trial  of  that  right  by  qwo  toarrarUo,  the 
law  secures  to  the  defendant  the  privilege  of  a  trial  by  jury  in 
relation  to  contested  facts,  which  would  be  taken  away  by  the 
proceeding  by  injunction. 

Independently,  however,  of  these  considerations,  it  is  ever  to 
be  borne  in  mind  that  the  chancery  powers  of  this  court  are 
very  far  from  being  universal,  so  as  to  embrace  the  great  variety 
of  subjects  cognizable  by  courts  of  that  description  in  the  United 
States  judiciary,  or  that  of  many  of  the  states  that  have  chan- 
cellors, or  the  chancery  of  England.  On  the  contrary,  the 
chancery  jurisdiction  of  this  court  is  of  a  limited  character,  be- 
ing oidy  a  portion  carved  out  of  a  large  mass,  and  confided  to 
our  existing  common  law  tribunals.  It  is  regulated  by  express 
provisions  of  our  acts  of  assembly,  beyond  which  we  are  not  at 
liberty  to  go;  and  the  question  is,  whether  the  power  to  sustain 
the  proceeding  by  injunction  against  a  municipal  officer,  for  the 
purpose  of  trying  his  right  to  the  office,  is  given  to  us.  The 
power  is  certainly  not  vested  by  the  fifth  clause  of  the  thirteenth 
section  of  the  act  of  the  sixteenth  of  June,  1836,  giving  this 
court  the  supervision  and  control  of  all  corporations,  other  than 
those  of  a  municipal  character,  and  unincorporated  societies  or 
associations  and  partnerships;  for  the  school  directors,  as  has 
been  already  said,  are  not  a  corporation,  and,  so  far  as  they 
may  resemble  the  objects  of  jurisdiction  here  mentioned,  they 
would  be  excluded  by  the  terms  of  the  law.  Over  corporations 
of  a  mimicipal  character  this  court  has  no  general  chancery  con- 
trol, it  being  apparently  thought  by  the  legislature  that  the 
ordinary  leg^  remedies  provided  were  sufficient,  and  that  it 
was  only  the  numerous  and  diversified  classes  of  private  corpo- 
rations so  universally  difiused  amongst  us  that  required  the 
interposition  of  the  strong  power  of  a  court  of  chancery  to  keep 
them  within  the  limits  of  law  and  duty.  I  speak  not  now  of 
the  next  clause  to  which  I  am  going  to  advert,  providing  especially 
for  injunctions  in  certain  cases,  because  that  clause  no  doubt 
applies  to  all  persons,  corporations,  municipal  or  otherwise,  as 
well  as  individuals,  and  is  a  remedy  of  a  peculiar  character. 

I  refer  to  the  fifth  clause  of  the  latter  part  of  the  thirteenth 
section,  which  it  has  been  strenuously  urged  on  behalf  of  the 
complainants  reaches  their  case,  and  authorizes  us  to  issue  the 
injunction  prayed  for  by  the  bill;  that  is  to  sav,  the  power  of  a 


Mazeh,  1844.]         Haonsb  v.  EbETBERGEB.  223 

«mri  of  ohanoeiy  is  given  to  this  court,  so  far  as  it  relates  to 
the  pxeyention  or  restraint  of  the  oommission  or  oontinnanoe  of 
•ets  oontnuy  to  law»  and  prejudicial  to  the  interests  of  the  com- 
munity or  the  rights  of  indiyiduals.  But  if ,  as  appears  before, 
«Ten  an  English  court  of  chanoexy  would  not  sustain  the  injunc- 
tion proceeding  to  try  the  election  or  a  motion  of  cozporators  of 
any  description,  but  would  leaye  that  to  the  ordinaiy  legal  rem* 
edy,  bow  can  it  be  supposed  we  could  do  it,  when  our  chancery 
jurisdiction  is  so  much  curtailed  of  the  portion  they  possess? 
This  clause  certainly  does  not  give  us  any  power  not  possessed 
by  them;  on  the  contrary,  we  possess  only  so  much  of  their 
power  as  is  embraced  under  this  head;  and  if  they  would  not 
do  it  because  there  is  an  ample  legal  remedy,  the  same  reason 
would  prevent  our  exercise  of  it.  But  not  only  is  this  the  case; 
but  this  injunction  power,  as  given  to  us,  is  restricted  in  the 
clause  itself  within  much  narrower  limits  than  theirs.  They  may 
issue  injunctions  to  restrain  acts  contraiy  to  equity,  sudi,  for 
example,  as  to  stay  proceedings  at  law.  We  can  not  do  that. 
The  acts  must  be  contrary  to  law,  as  well  as  prejudicial  to  the 
interests  of  the  community  or  the  rights  of  individuals;  it  is 
not  a  sufficient  ground  that  they  are  contrary  to  equiiy.  And 
the  object  of  this  clause  was  to  furnish  adequate  redress  in  cases 
where,  although  an  action  at  law  was  maintainable,  yet  the  in- 
jury might  be  irreparable,  and  it  was  necessary  to  justice  to  step 
in  and  prevent  its  being  committed  by  a  summary  process.  Thus 
if  there  were  sufficient  ground  to  believe,  in  consequence  of 
threats  or  otherwise,  that  an  individual  was  about  committing 
waste  in  timber,  etc.,  or  that  a  corporation  was  grossly  abusing 
its  privileges,  or  that  a  public  officer,  mimicipal  or  otherwise, 
was  destroying  or  about  to  destroy  public  books  and  papers,  or 
materially  injure  the  public  interests,  or  embezzle  or  waste  the 
public  moneys  or  properties,  or  in  short  any  act  was  doing  or 
likely  to  be  done,  for  which  damages  could  not  perhaps  com- 
pensate, and  the  legal  redress  might  be  too  tardy  or  ine^ectual, 
which  was  in  the  nature  of  misfeasance,  nuisance,  waste,  spoil, 
or  destruction  to  property,  and  the  act  was  contrary  to  law,  and 
injurious  to  the  community  or  individuals,  a  summary  remedy 
is  given  by  the  strong  arm  of  an  injunction  to  stop  it,  or  prevent 
its  being  done. 

But  is'  that  the  case  here  ?  Is  the  defendant  exercising  the 
ciBce  contrary  to  law  ?  Non  constat,  and  we  can  not  collaterally 
inquire  into  it.  He  is  exercising  the  office  de  facto  under  color 
cf  right,  and  there  has  never  been  any  proceeding  against  him 
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at  law  to  have  him  ousted,  and  he  can  only  be  ousted  by  writ  of 
qiLO  toarranio;  and  thus  we  arrive  at  the  conclusion,  which  has 
no  doubt  led  to  the  decisions  I  have  before  adverted  to,  that  it 
is  not  a  case  in  which  the  remedy  by  injunction  applies;  but 
there  is  another  appropriate  remedy  at  law  by  which  may  be 
brought  directly  in  question  the  single  ground  laid  here,  whether 
or  not  the  defendant,  by  accepting  the  office  of  commissioner, 
vacated  the  office  of  school  director;  and  a  final  judgment  may 
be  rendered  declaring  that  he  is  rightfully  the  officer,  or  that  he 
is  a  usurper,  and  thereupon  removing  lum  from  office  by  judg- 
ment of  ouster,  and  visiting  him  with  the  costs,  which  can  not 
be  done  under  this  proceeding  by  injunction. 

It  is  said  the  remedy  is  dilatory  and  troublesome — ^that  the 
defendant  may  plead  to  issue,  and  prolong  the  trial  till  after  his 
term  expires,  and  the  redress  comes  too  late,  and  is  not  worth 
having.  This  might  possibly  in  some  cases  happen,  but  the  leg* 
islature  have  thought  fit  to  leave  to  the  defendant  the  privilege 
of  the  trial  by  jury;  and  both  here  and  in  England  the  remedy 
by  quo  warranto  has  long  been  practiced,  and,  generally  speak* 
ing,  has  effected  the  objects  of  justice.  It  is  not  for  us  to  be 
wiser  than  the  laws,  and  for  imaginary  inconveniences  to  abro- 
gate or  evade  the  express  enactments  of  our  legislature. 

It  is  unnecessary,  therefore,  to  say  anything  on  the  other  point 
raised,  as  I  am  of  opinion  that  the  injunction  must  be  denied, 
and  the  bill  dismissed  with  costs. 


Quo  Wabbanto,  Obnebal  NAxaaB  and  Bbquisitbs  of  Wbtt  or:  Peo* 
pU  V.  Renatdaer  B,  B,  Co.,  30  Am.  Dea  33,  and  note,  in  which  this  subject 
is  considered  at  length.  See  also  State  v.  Harris,  36  Id.  400;  8taU  v.  Ewms^ 
Id.  468.  Injonotion  lies,  at  the  instance  of  any  party  aggrieved,  to  restrain 
the  establishment  of  a  coonty  under  an  unconstitutional  act:  Bradley  v.  Cam- 
miarioners,  37  Id.  563.  Mandamus  does  not  lie  to  restore  an  officer  unlaw- 
fully removed,  or  to  try  title  to  office:  State  v.  Dunn,  12  Id.  26,  and  note. 

OmcxBs  DB  facto,  Validitt  of  Acts  of:  See  Wilcox  v.  Smith,  21  Am. 
Dec.  213,  and  note,  together  with  cases  cited;'MeOreffory.  Bakh,  39  Id.  231. 

Equitablb  Jurisdiction  of  Coubts  of  Pbnkstlvania.^A  general  ri- 
aunU  of  the  distinctive  features  of  the  equitable  jurisdiction  of  the  courts  of 
Pennsylvania,  together  with  an  analysis  of  the  statutes  upon  which  the  i 
is  founded,  is  contained  in  1  Pom.  Eq.  Jur.,  sees.  286  (n.  1),  338-341. 


MoGlelland  v.  Slingluff. 

C7  WaTXS  AXD  SSRaSAST,  184.] 

Bhbbiff,  to  Whom  Sbvbbal  Exboutions  aoahist  tbb  Samb  Dxibhsaiit 
are  delivered,  should  execute  the  first  which  is  delivered  to  him.  If* 
however,  he  levy  upon  the  goods  of  the  defendant  by  virtue  of  the  will 
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last  dalivwed,  and  sella  the  same,  the  property  in  the  goods  ia  trana- 
forred  by  the  sale,  and  can  not  be  aeiaed  under  the  first  ezecQtkm. 
To  ArojD  TBM  EmKV  of  a  Rbtubv  Made  on  an  Ezicution,  a  sheriff 
oan  not  show  by  parol,  that  in  faot  a  leyy  was  made  on  the  same  prop- 
erty by  virtue  of  tkJUri/acUu  first  delivered  to  him,  nor  give  in  evidence 

a  levy  which  had  never  been  attached  to  the  writ  nor  retnmiHi  with  it 

• 

Oabb,  against  a  Bbeiiff,  for  misappropiiation  of  money  ob- 
tained by  him  by  Tirtae  of  a  sale  under  an  execution  in  &Tor  of 
the  plaintiffs.  The  defendant  attempted  to  justify  by  showing 
an  appropriation  of  the  money  in  satis&MHion  of  a  prior  execu- 
tion against  the  same  judgment  debtors.  The  further  facts  ap» 
pear  in  the  opinion. 

StevenSf  for  the  plaintiff  in  error. 

Cooper  f  for  Che  defendant  in  error. 

By  Court,  Bogbbs,  J.    On  the  return  to  the  alias  fieri /aoioB, 
the  plaintiff  in  that  execution,  Slingluff,  was  entitled  to  the 
money.    For  although  there  was  a  prior  execution  in  the  hands 
of  the  sheriff,  no  levy  had  been  made  upon  it,  but  it  was  made 
as  appears  in  the  return,  on  the  second  execution  on  which  the 
property  was  sold.    The  levy  was  attached  to  the  execution, 
and  so  returned;  so  that  the  application  of  the  money  to  the 
first  execution  was  a  mispayment,  which  rendered  the  sheriff 
liable  in  this  action.    As  between  different  plaintiffs,  if  two  writs 
of  jfieri/adas  are  delivered  to  the  sheriff  on  the  same,  or  differ- 
ent days,  the  sheriff  ought  to  execute  that  first  which  was  first 
deliyered  to  him.    If,  however,  the  sheriff,  either  by  mistake  ox 
design,  levy  goods  in  execution  by  virtue  of  the  writ  last  deliv- 
ered, and  mi^e  sale  of  them,  the  property  in  the  goods  is  trans- 
ferred by  the  sale,  and  the  parly  can  not  seize  them  by  virtue  of 
the  writ  first  delivered,  but  he  may  have  his  remedy  against  the' 
sheriff:  Wats.  Sher.  127.    The  money  made,  when  this  is  the* 
case,  belongs  to  the  second  execution  creditor,  on  whose  writ 
the  goods  were  levied  and  sold,  leaving  the  first  execution  cred- 
itor to  an  action  against  the  sheriff  for  redress. 

At  {he  time,  therefore,  that  this  suit  was  commenced,  so  far 
as  it  ajypeared  on  the  sheriff's  return,  the  right  of  action  was- 
complete.  But  to  avoid  the  effect  of  the  return,  the  sheriff 
offered  to  show  by  parol,  that  in  &ct  a  levy  was  made  on  the* 
fieri/acias  first  delivered  to  him.  But  this,  we  are  of  opinion,, 
should  not  be  permitted,  because  the  evidence  offered  is,  in  sub- 
stance, a  contradiction,  or,  at  any  rate,  is  an  avoidance  of  thei 
legal  effect  of  his  return  on  the  alias  fieri  facias;  for  on  that 
writ  the  levy  and  sale  were  made;  for  to  that  writ  he  has  at- 
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tached  the  levy  as  part  of  his  return.     He  offers  a  paper  pur- 
porting to  be  a  levy  on  the  same  goods,  which,  it  is  conceded 
was  not  and  never  had  been  attached  to  the  writ,  nor  returned 
with  it.     In  connection,  he  offers  parol  proof  that  it  was  a  levy 
made  by  the  deputy  sheriff  on  the  same  day  it  bears  date,  on 
the  property  therein  mentioned,  on  the  McSheny  execution. 
No.  23,  and  that  it  was  the  same  property  sold  by  tiie  sheriff  on 
the  alias  fieri  facias^  and  embraced  in  the  other  levy.     But  in 
addition  to  the  reason  already  given,  we  think  such  testimony 
would  be  dangerous  to  the  rights  of  creditors,  as  it  would  en- 
able the  sheriff,  after  he  is  fixed  for  the  money,  to  rid  himself 
of  the  effects  of  his  return  by  testimony  which,  in  its  nature,  is 
very  uncertain  and  unsatisfactory.     But  we  are  further  of  the 
opinion,  the  court  was  right  in  excluding  the  evidence,  because, 
if  admitted,  it  would  not  have  varied  the  result,  as  is  shown  in 
Barnes  et  al.  v.  BiUington,  1  Wash.  C.  C.  38.    The  sheriff  must  al- 
ways designate  the  property  seized  under  the  execution,  either  in 
the  body  of  his  return,  or  by  reference  to  a  schedule  accompany- 
ing it.     The  reason  is  obvious;  the  execution  creating  a  lien,  it 
should  be  known  to  others  who  may  take  posterior  executions, 
or  who  may  deal  with  the  debtor,  what  property  is  affected  by 
the  lien,  and  what  is  not.     Here  the  plaintiff  had  no  notice 
whatever  of  the  first  levy,  for  the  first  he  heard  of  it  was  at  the 
trial,  when  the  sheriff  offered  to  give  it  in  evidence,  admitting, 
at  the  same  time,  that  it  had  not  been  attached  to  the  writ,  noi 
returned  with  it,  but  that  it  had  been  brought  into  court  by  him 
during  the  trial,  having  remained  from  the  date  in  his  posses- 
sion, without  having  been  filed  of  record  in  any  way.    It  was 
therefore  a  private  paper  merely,  with  nothing  to  connect  it 
(except  the  parol  proof  of  the  deputy  sheriff)  with  the  official 
proceedings  of  the  sheriff.    The  sheriff  may  attach  the  levy  to 
each  and  every  execution,  or  he  may  refer  to  the  levy  attached  to 
another  execution.    But  when  neither  course  is  pursued,  and 
there  is  nothing  attached  to  the  execution  which  indicates  that 
a  levy  has  been  made  on  the  execution,  it  would  peril  the  just 
rights  of  creditors  to  permit  the  omission  of  it  to  be  supplied 
by  the  oath  of  the  deputy  sheriff,  or  by  any  other  parol  proof. 
It  is  necessary  that  we  should  require  that  there  should  be 
something  on  the  execution  itself,  or  accompanying  it,  to  show 
a  levy,  and  the  goods  on  which  the  levy  was  made,  to  prevent 
subsequent  execution  creditors  and  others  dealing  with  the 
debtor  being  deceived  and  defrauded. 
The  evidence  was  therefore  properly  ruled  out  on  two  grounds, 
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because  it  conkadiots  the  legal  effect  of  the  retum  on  the  alia9 
fieri  facias,  and  because  it  would  lead  to  bad  consequences  to 
permit  a  sheriff,  after  he  is  fixed  for  the  money,  and  suit 
brought  against  him,  to  shield  himself  from  the  consequences 
of  his  own  act  by  testimony  of  which  the  plaintiff  neither  has 
nor  could  have  any  knowledge.  It  would  introduce  careless- 
ness on  the  part  of  sheriffs'  officers,  oif  little  service  to  them- 
selves and  most  pernicious  to  suitors. 
Judgment  affirmed. 

EzsocTnoHs  saouLD  bb  Lbvibo  ahd  thb  Pbocbbds  OB  Salb  Appubd 
thereto  in  the  order  of  their  priority:  JHUIion  t.  OommonwedUkj  36  Am. 
Deo.  680,  and  note  dting  prior  caeee  in  this  aeries;  FarguBon  y.  WUUamBt  SO 
Id.  466. 

SHBBiFr's  Bbturn,  Parol  Evidbngb  Inaoiosbiblb  to  Gontbadiot:  See 
the  prior  caaea  in  this  aeriee  dted  in  the  note  to  Btmi  qf  OaUipolU  t.  Dond- 
gan^  40  Am.  Dea  47& 


Jenes  V.  Fketz. 

[7  WA3en  AMD  SaaaaAm.  Ml.] 

MifrrABK  OB  loNOBANGB  OF  A  Matbbial  Fact,  when  an  act  ia  donai  or  a 
contract  made  therennder,  will  be  relieved  against  in  equity. 

Vbrdbb,  IK  AN  Action  on  a  Bond  fob  thb  Pubohasb  Pbigb  of  certidn 
landa,  may  ahow  in  defense  thereto  a  mistake  made  by  the  aoxreyor,  by 
which  a  larger  amount  of  land  was  contracted  for  than  there  waa  hi 
reality. 

Assuicpsrr  on  a  bond  given  for  the  purchase  price  of  certain 
land,  estimated  to  coniadn  one  hundred  and  nineiy-four  acres. 
The  defendant  proved  a  mistake  in  the  admeasurement  of  the 
land,  made  by  the  surveyor,  and  that  the  same  actually  con- 
tained but  one  hundred  and  seventy-five  acres.  The  further 
fiicts  appear  in  the  opinion. 

Beed,  for  the  plaintiff  in  error. 

Watts,  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  That  articles  of  agreement  for  the  sale 
and  purchase  of  lands  are  usually  merged  in  the  deed,  is  cer^ 
tainly  true  as  a  general  proposition;  but  to  this  rule  there  are 
many  exceptions.  It  clearly  does  not  extend  to  the  case  of  a 
mistake  as  to  the  quantity,  where  the  property  is  sold  by  the 
acre,  arising  from  the  miscalculation  of  the  parties;  for  this 
comes  within  the  rule  that  equity  will  relieve,  when  an  act  is 
done  or  contract  made  under  a  mistake  or  ignorance  of  a  mate-i 
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rial  fact.  No  person  can  be  presumed  to  be  acquainted  with  all 
matters  of  &ct,  nor  is  it  possible  by  any  degree  of  vigilance  in 
all  cases  to  acquire  that  knowledge;  and  for  this  reason  a  court 
of  equity  is  liberal  in  granting  relief  to  prevent  injustice,  where 
the  party  asking  it  can  not  be  charged  with  culpable  negligence. 
In  the  case  in  hand,  every  care  was  taken  to  guard  against  error 
by  referring  the  admeasurement  to  a  person  of  known  skill;  and 
if  the  artist  had  acted  in  the  character  of  a  judge,  as  in  McManus 
Y.  UbCuOoch,  6  Watts,  859;  Bowen  v.  Cooper,  7  Id.  811;  or  The 
Mmongahela  NavigaHon  Company  v.  Fenlon,  4  Watts  &  S.  205,  it  is 
conceded  the  award  would  be  oondusiYe.  And  it  would  be  the 
same  if ,  as  in  Perkim  v.  Oay,  8  Serg.  &  B.  827  [8  Am.  Dec.  658], 
it  was  the  settlement  of  a  doubtful  right.  But  when  it  is  the  per* 
formanoe  of  a  mere  ministerial  duty,  a  mere  error  of  the  agent  in 
the  admeasurement,  a  different  case  is  presented.  As  the  mistake 
oould  without  doubt  be  rectified  before  the  deed  was  executed,  we 
see  nothing  in  the  authorities  or  in  principle  to  prevent  it  now,  the 
contract  being  unexecuted  in  part,  some  of  the  purchase  money 
remaining  unpaid.  This  is  a  mistake,  not  ignorance  of  facts, 
not  by  themselves,  but  another,  whom  the  parties,  when  they 
selected  him  for  that  purpose,  rationally  supposed  from  his 
peculiar  skill  would  certainly  ascertain  the  true  quantity;  and 
on  that  supposition  alone  were  the  deed  and  the  bonds  to  se- 
cure the  purchase  money  given.  The  quantity  of  land  the  tract 
contained  constitutes  a  mat»flrial  ingredient  in  the  contract;  and 
the  error,  it  is  admitted,  is  a  mutual  one,  which  disappoints  the 
declared  intention  of  both  vendor  and  vendee.  Both  parties,  it 
is  true,  are  equally  innocent;  but  it  would  be  against  con- 
science to  insist  on  payment  when  the  error  is  considered,  and 
when  no  blame  is  properly  imputable  to  any  person.  It  falls, 
as  we  conceive,  within  that  class  of  cases  so  frequently  occur- 
ring, where  equity  relieves  parties  from  the  consequences  of  a 
mistake  of  a  third  person,  as,  for  example,  of  a  scrivener,  in 
drawing  the  agreement. 
Judgment  affirmed. 


MisiAKB  AS  AN  OcGASioff  fOB  Eqitabui  Bbubps  See  the  prior  oaeas  ia 
this  eeriee  dted  in  the  notee  to  Hcripm  v.  Mardm,  82  Am.  Deo.  182;  New' 
coNwr  Y.  Kiku,  37  Id.  74;  Mtlfamgkim  v.  PmNridge,  88  Id.  781}  Aofi  v. 
A(0Oit,  80  Id.  62& 
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Columbia  Bank  and  Bhidge  Go.  v.  HaijDeman. 

[7  Watz*  Aim  BsaaKAHT,  233.] 

Contract  Mads  in  XtsLATioif  to  Antthino  Which  is  Pbohibitkd  by  stat- 
ute ia  Yoid,  althoagh  the  statute  does  not  expressly  dedare  it  so  to  be, 
and  only  inflicts  a  penalty  on  the  offender. 

BoKB  Qivms  TO  Ikdbmnift  a  Stakeholder  against  all  liability  for  giving 
up  to  the  winner  money  deposited  with  him  on  an  election  bet,  is  void, 
and  no  action  can  be  sustained  thereon. 

Abhumpbit  on  a  bond  given  fco  indemnify  the  plaintafb  againet 
all  liability  as  stakeholders  on  an  election  bet,  for  giving  up  to 
the  winner  of  the  bet  the  money  deposited  with  them.  It  ap- 
peared that  after  the  election,  and  payment  to  the  winner,  the 
loser  recovered  judgment  against  the  stakeholders  for  the 
amount  of  his  bet,  which  v^as  paid.  The  further  facts  appear 
in  the  opinion. 

Mndlay  and  Stephem,  for  the  plaintiffa  in  error. 

Long,  for  the  defendant  in  error. 

By  Court,  Hubtok,  J.  As  long  ago  as  the  time  of  Lord  Hale, 
it  was  decided,  BartleU  v.  Finor,  Carth.  262,  that  every  .contract 
made  for  or  about  any  matter  or  thing  which  is  prohibited  and 
made  unlawful  by  any  statute,  is  a  void  contract,  though  the 
statute  itself  does  not  mention  that  it  shall  be  void,  and  only 
inflicts  a  penalty  on  the  offender:  and  this  has  been  fully  recog- 
nized in  the  ease  of  IRtcheU  v.  Smiih,  1  Binn.  118  [2  Am.  Dec. 
417].  The  case  of  Faxkney  v.  Beynous,  4  Burr.  2069,  has 
been  cited  and  relied  on.  Great  names  have  often,  in  courts  as 
well  as  out  of  them,  given  currency  to  opinions  which  will  not 
bear  examination.  The  distinction  there  taken  between  acts 
mala  in  se  and  mala  prohibila,  when  applied  to  actions  in  court 
on  contracts,  is  contrary  to  the  cases  above  cited,  and  the  set- 
tled law  of  England  and  this  state:  Oannan  v.  Bryce,  5  Eng. 
Com.  L.  25&-257.  The  case  of  Swan  v.  8coU,  11  Serg.  &  R. 
155-164,  was  in  some  measure  affected  by  the  authority  of  that 
case;  but  even  the  rule  there  laid  down,  that  a  plaintiff  can  not 
recover  where,  by  his  own  showing,  he  claims  under  an  illegal 
contract,  will  not  avail  the  plaintiff,  for  the  whole  nature  of  the 
transaction  appears  on  the  face  of  the  bond  on  which  he  sues; 
but  in  MUchell  v.  Smiihy  supra,  and  most  of  the  cases  cited,  the 
iUegality  was  not  given  in  evidence  by  the  defendants. 

A  good  deal  was  said  about  the  want  of  honor  and  conscience 
in  the  defendants,  and  it  would  seem  without  much  reason. 
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The  defendant  and  his  co-obligors  were  as  much  bound  to  in- 
emnify  the  bank  bj  paying  the  money  for  which  this  suit  is 
brought,  as  Caldwell  was  to  pay  his  bet  to  them;  and  they  are 
defending  themselyes  precisely  as  he  recoyered,  i.  e.,  on  the 
illegality  of  the  transaction. 

I  have  said,  the  rule  stated  in  Swan  y.  ScoU  could  not  ayail 
the  plaintifiis:  by  showing  the  bond  of  the  defendants,  they  show 
by  the  condition  that  the  whole  arose  from  a  bet  on  the  election 
of  goyemor  of  this  state.  This  is  in  express  yiolation  of  a  posi- 
tiye  law,  which  says:  "All  wagering  or  betting  on  the  eyent  of 
any  election  held  under  the  constikition  or  laws  of  the  United 
States,  or  the  constitution  and  laws  of  this  commonwealth,  are 
hereby  prohibited;  and  all  contracts  or  promises  founded  thereon 
are  declared  to  be  utterly  null  and  yoid.''  Now,  this  contract 
is  in  terms  founded  on  a  bet  on  the  election  of  goyemor  in  this 
state:  and  the  plaintiff,  in  order  to  giye  effect  to  such  illegal  and 
yoid  bet,  put  himself  in  the  place  of  the  losing  party,  and, 
against  his  will  and  express  notice,  paid  the  bet  for  him,  taking 
the  bond  in  suit  for  indemnity.  Whateyer  sporting  or  betting 
men  may  think  or  say  about  refusing  to  pay  bets,  the  courts  are 
bound  by  the  laws  and  by  decisions;  and  we  feel  no  disposition 
to  eyade  them,  more  especially  in  bets  on  elections. 

Judgment  aflSrmed. 

Ck>NTKA0T8  AOAiNST  THB  SpnuT  OF  A  Law,  ot  whioh  ue  forbidden  under  a 
penalty,  although  not  in  tenns  declared  void,  can  not  be  enforoed:  MUeheU  ▼. 
Smith,  2  Am.  Deo.  417;  Seidetibender  v.  Charles,  8  Id.  682,  and  note;  Ora^  y. 
RchertB,  12  Id.  383,  and  note;  Sharp  v.  Teeae,  17  Id.  479;  Chdkk  ▼.  Ward,  18 
Id.  389;  Johnson  ▼.  Cooper,  24  Id.  502,  and  note;  Spm-ffeon  y.  McMwain,  27 
Id.  286,  and  note;  Oravier  v.  CaaraJby,  36  Id.  608. 

Waobs  on  the  Besult  of  an  Election  is  Void,  on  the  ground  of  public 
policy:  Bvam  v.  Riker,  4  Am.  Dec.  292,  and  note;  McAUHuUr  y.  Bi^finan,  16 
Id.  556,  and  note;  SuU  v.  ChU,  18  Id.  497,  and  note;  State  r.  SmUh,  83  Id. 
132,  and  note  citing  the  prior  oases  in  this  series. 


Benediot  v.  Montgombby. 

[7  Watts  ahd  SbboxaiiTp  388.1 

Monet  RxoEiysD  from  the  Sale  of  Bsal  Estatb,  made  by  a  husband 
and  his  wife,  of  which  he  was  seised  in  her  right,  and  other  hmd  subse- 
quently purchased  therewith,  becomes  the  property  of  the  husband,  free 
from  any  trust  in  favor  of  the  wife. 

Freeuold  Estate  oan  not  be  Granted  bt  a  Husband  to  his  wife,  to 
vest  in  her  after  his  death. 

Wife,  Who  is  a  Leoatee  and  Executrix  of  her  Husband's  Will,  and 
who  proves  the  same  and  accepts  the  benefits  thereof,  is  estopped  fraa 
afterwards  asserting  any  claim  in  hostility  thereto. 
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'EnanassT.  Both  parties  claimed  title  from  one  Anthony 
Toung:  the  plaintiff,  by  yirtae  of  a  deed  from  the  adminis- 
trator, with  the  will  annexed  of  Young's  estate;  and  the  defend- 
ant, as  the  heir  at  law  of  Young's  wife,  by  yirtae  of  an  indorse- 
ment on  the  deed  to  the  lot  in  dispute  as  follows: 

"  Know  all  men  by  these  presents,  that  I,  the  within-named 
Anthony  Young,  have  assigned,  set  over,  and  by  these  presents 
do  assign,  tranfer,  and  quitolaim  to  all  my  right,  titie,  claim,  and 
interest  of  the  within-named  property,  after  my  decease,  to  my 
beloTcd  wife,  Elizabeth  Young,  and  to  her  heirs,  executors,  and 
administrators  forever.  Akthovt  Yomra.    [Seal.]'* 

The  further  facts  appear  in  the  opinion. 
Bale  and  Parker,  for  the  plaintiff  in  error. 
Fisher  and  Banks,  for  the  defendant  in  error. 

By  Court,  Exnidedt,  J.  A  number  of  errors,  no  lees  than 
eleren,  have  been  assigned  in  this  case,  many  of  which  haye 
nothing  in  them,  and  can  not  be  sustained,  and  therefore  need 
not  be  discussed.  Neither  will  it  be  necessazy  to  notice  the 
other  errors  in  detail,  as  they  relate  to  the  instruction  given  by 
the  court  to  the  jury,  in  which  the  court  told  the  jury,  that  the 
cause  tamed  entirely  upon  two  questions  of  fact,  which  they 
were  to  solve;  the  first  of  which  is,  did  Anthony  Young  ptu> 
chase  the  proi)erty  in  contest  with  the  money  of  his  wife?  and 
the  second,  if  he  did,  had  she  been  reimbursed  or  repaid  the 
money  so  used  by  him  in  making  the  purchase  ?  And  although 
the  court  did  not  in  terms  tell  the  jury,  that  if  they  found  the 
purchase  was  made  by  A.  Young  with  his  own  money,  the  plaint- 
iff was  entitled  to  recover,  yet  this  may  be  very  fairly  inferred 
from  their  instruction.  But  the  court  directed  the  juiy,  if  they 
found  that  the  purchase  was  made  with  the  money  of  the  wife, 
and  that  she  had  been  repaid  the  amount  out  of  the  husband's 
estate,  the  plaintiff  was  entitled  to  recover;  but  if  she  had  not 
been  repaid,  then  the  plaintiff  could  not  recover. 

Now  in  regard  to  the  first  question  of  fact  here  left  by  the 
court  to  the  jury,  it  is  evident  that  the  court  left  it  to  the  jury 
to  determine  whether  the  property  in  controversy  was  not  pur- 
chased by  A.  Young  with  money  arising  from  the  separate  estate 
of  his  wife;  for  in  addressing  the  jury  on  this  point,  the  court 
say:  "A  variety  of  decisions  in  Pennsylvania  have  established 
the  position,  that  a  purchase  with  trust  money,  in  whole  or  in 
part,  gives  the  owner  of  the  money  a  correspondent  ownership 
of  the  land.    And  this  principle,  now  weU  established  amongst 
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us,  is  peouliarl J  applicable  to  money  arising  out  of  the  wife's  8ep« 
orate  estate,  and  applied  by  the  husband  to  Uie  acquisition  of  othex 
property.  The  law  follows  the  money  into  the  property,  and  givea 
the  wife  the  benefit  of  it,  as  against  the  husband  and  his  heirs." 
Thus  it  appears  that  the  court  considered  the  evidence  given  of 
the  declarations  of  A.  Young,  that  the  property  in  question  was 
purchased  with  money  which  he  received  from  the  sale  of  his 
wife's  estate,  as  evidence  going  to  show  that  he  purchased  it 
with  money  arising  from  the  sale  of  her  separate  estate.  But 
this  was  certainly  a  misapprehension  on  the  part  of  the  court, 
as  to  the  nature  and  tendency  of  this  evidence,  for  allowing  to  it 
its  utmost  possible  latitude  in  favor  of  the  defendants,  even  with 
the  aid  of  conjecture,  it  only  tended  to  prove  that  the  husband 
purchased  the  property  in  contest  with  money  which  he  had  re- 
ceived from  the  sale  of  real  estate  made  by  him  and  his  wife^  of 
which  he  was  seised  in  her  right.  And  the  maxim  of  law,  in  this 
respect,  is,  that  *'  the  husband  is  the  head  of  the  wife,  and  there- 
fore all  that  she  has  belongs  to  him:"  Finch's  L.  29.  This  is 
even  the  case  as  to  her  real  estate  during  the  covertmre.  It  is 
only  in  equity  that  the  wife  is  regarded  as  having  a  separate  es- 
tate, and  then  only  when  it  appears  clearly  to  have  been  created 
for  her  use  alone,  and  to  the  exclusion  of  her  husband:  Ooamea 
V.  EUing,  8  Atk.  679.  But  in  the  case  before  us,  it  is  perfectly 
clear,  from  all  the  evidence  given,  that  the  wife  of  A.  Young  had 
no  separate  estate  of  any  kind,  during  the  coverture,  from  which 
money  could  have  been  raised  by'a  sale  thereof  or  otherwise, 
with  which  the  property  in  question  could  have  been  purchased 
by  A.  Young,  the  husband.  It  was  error,  therefore,  in  the  court, 
to  leave  it  to  the  jury  to  decide  whether  it  was  so  or  not  without 
evidence.  The  idea,  then,  which  the  court  below  seem  to  be 
desirous  of  impressing  on  the  minds  of  the  jury,  that  if  they 
should  find  that  the  property  in  dispute  was  purchased  by  A. 
Young  with  money  arising  from  the  separate  estate  of  his  wife, 
she  would  have  a  right  to  follow  it  in  the  property,  and  to  claim 
the  property  in  lieu  theroof ,  is  altogether  out  of  the  question. 
Besides,  the  deed  of  conveyance  which  A.  Young  took  of  Smith 
and  wife  for  the  property,  shows  conclusively  that  he  purchased 
it  for  his  own  use,  and  not  in  trust  for  his  wife,  or  any  other. 
By  the  habendum  of  the  deed  it  is  expressly  declared  that  he  is 
''  to  have  and  to  hold  the  said  lot,  etc.,  thereby  granted,  etc.,  to 
the  only  profit,  use,  and  behoof  of  the  aforesaid  Anthony  Young, 
his  heirs  and  assigns."  And  the  law  seems  to  be  well  settled  in 
this  respect,  that  where  a  man  by  the  words  of  the  deed,  for  a 


May,  1844.J         Benedict  v.  Montgomery.  233 

Talnable  consideratioii  expressed  in  it,  as  in  ibis  case,  takes  the 
estate  thereby  granted  to  his  own  use,  there  can  arise  no  resnllr 
ing  use  to  any  other:  Benl.,  16,  pi.  20;  Stapley  y.  Lark,  Qould. 
82,  pi.  28;  Adama  y.  Savage,  2  Ld.  Baym.  855.  Neither  can 
any  ayerment  or  proof  of  a  use  be  receiyed,  contrary  to  that  ex- 
pressed in  the  deed :  Dowman*s  Case,  9  Co.  10.  So  iliat,  whether 
the  grantee  takes  it  by  the  words  of  the  deed  to  his  own  use,  or 
to  the  use  of  another,  there  can  be  no  ayerment  that  he  takes  it 
as  a  trustee  in  any  other  manner;  for  there  is  such  a  sanction 
giyen  to  all  solemn  acts  of  contracting,  that  they  can  not  be 
construed  directly  contrary  to  their  own  expressions:  Oilb.  on 
Uses  and  Trusts,  6;  lAndr.  813;  Bac.  Abr.,  tit.  Uses  and  Trusts^ 
92,  Wilson's  ed. 

It  becomes  proper  now  to  turn  our  attention  to  the  deed  of 
assignment  made  by  A.  Young  in  fsyor  of  his  wife,  which  is  in- 
dorsed on  the  back  of  the  deed  of  conyeyance  made  to  him  of 
the  property  in  controyersy  by  James  Smith  and  wife,  and  to 
inquire  into  the  effect  of  it.  In  the  first  place,  it  may  be  ob- 
senred  that  an  estate  in  fee  could  not  pass  by  it  from  the  hus- 
band, to  yest  in  the  wife  after  his  death;  for  it  is  a  fule  of  the 
common  law  that  an  estate  of  freehold  can  not  be  granted  to 
commence  infuiuro:  Barwicifa  Case,  5  Co.  94  b;  Thompaan  y. 
Leach,  2  Vent.  204;  Roe  y.  Ihmmer,  2  Wils.  75.  Hence,  if  a 
deed  of  conyeyance  be  made  to  J.  S.  and  his  heirs,  after  the 
death  of  the  grantor,  to  the  use  of  J.  S.  and  his  heirs,  it  is  yoid: 
Boe  y.  l^amner,  supra;  Lamb  y.  Archer,  1  Salk.  225.  And  as  a 
coyenant  by  the  husband  to  stand  seised  of  the  property  for  the 
use  of  the  wife,  it  is  also  yoid;  for  husband  and  wife,  in  all  mat- 
ters of  property,  by  the  rules  of  law,  a^  as  one  person,  and  it 
is  perfectly  clear  that  no  man  can  coyenant  with  himself:  Qilb. 
on  Uses  and  Trusts,  68,  54;  2  Bolle's  Abr.  788;  Co.  Lit.  112  a. 
Had  the  assignment  been  made  to  a  third  person  by  A.  Young, 
for  the  use  of  his  wife  and  her  heirs  after  his  death,  it  might 
haye  raised  a  use  in  her  &yor,  though  not  alleged  expressly  to 
be  in  consideration  of  marriage;  for  then  the  coyenant  would 
haye  been  with  another  person,  and  it  would  haye  been  a  suffi- 
cient consideration  that  the  relationship  appeared  on  the  face  of 
the  coyenant,  as  if  a  man  coyenant  to  stand  seised  to  the  use  of 
his  wife,  son,  or  cousin,  without  saying  in  consideration  of  the 
natural  loye  which  he  bears  towards  them,  the  coyenant  will 
raise  the  use:  BedeU'a  Case,  7  Co.  40;  Doe  y.  Simpaon,  2  Wils. 
22;  2  Sandf.  on  Uses  and  Trusts,  81. 

Seeing,  then,  that  the  assignment  could  haye  no  legal  oper»* 
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tion  in  &Yor  of  the  wife  or  her  heirs,  it  beoomes  neoesaaryy  in 
the  next  place,  to  examine  and  ascertain  whether  it  can  be  sus- 
tained in  equity  or  not.  It  is  proper,  howeyer,  to  premise  that 
the  assignment,  for  aught  that  appears  to  the  contrary,  seems  to 
have  been  purely  voluntary;  for  there  is  not  even  a  speck  of  evi- 
dence which  tends  in  the  slightest  degree  to  prove  that  the  as- 
signment was  made  by  the  husband  in  pursuance  of  any  prom- 
ise or  assurance  that  he  would  do  anything  of  the  kind,  if  his 
wife  would  join  him  in  making  sale  of  her  house  and  lot  situate 
in  Carlisle,  whereby  he  might  receive  and  use  the  money  arising 
therefrom. 

This  being  the  case,  he  must  be  regarded,  I  apprehend,  as 
being  under  no  other  obligation  than  that  which  rests  upon 
every  man  to  provide  reasonably  for  his  wife.  Though  gifts  or 
grants  of  property  by  a  husband  to  his  wife  after  marriage  are 
generally  void  at  law,  yet  in  some  cases  where  they  would  have 
been  held  void  at  law,  courts  of  equity  in  England,  and  in  some 
of  the  United  States,  have  upheld  them.  The  principle  upon 
which  these  courts  seem  to  have  acted  in  this  respect  is,  that 
when  it  appears  to  the  court  that  the  grant  to  the  wife  is  noth- 
ing more  than  a  reasonable  provision  for  her,  taking  into  con- 
sideration the  circumstances  of  the  husband,  the  court  will  sus- 
tain it;  but  if  it  appear  to  be  otherwise,  as,  for  instance,  where 
he  by  deed  grants  all  his  estate  or  property  to  her,  the  deed  will 
be  held  inoperative  in  equity,  as  it  would  at  law;  for  it  could  in 
no  just  sense  be  deemed  a  reasonable  provision  for  her,  which  is 
the  utmost,  as  it  is  said,  that  courts  of  equity  wiU  hold  a  wife 
entitled  to:  See  Beard  v.  Beard,  8  Atk.  72;  Shepard  v.  Shepard, 
7  Johns.  Ch.  61;  2  Story's  Eq.  PL  1874;  WaJier  v.  Hodge,  2 
Swans.  106, 107;  Lvjoas  v.  Imcos,  1  Atk.  270,  271.  In  opposi- 
tion to  this  doctrine,  however,  it  was  held  in  JDibbU  v.  HvUon,  1 
Day,  221,  by  the  supreme  court  of  errors  in  the  state  of  Con- 
necticut, that  equity  there  would  not  assist  the  wife  in  compel- 
ling the  performance  of  a  promise  made  to  her  by  her  husband, 
where  they,  being  tenants  in  common  of  fifty-five  acres  of  land,, 
he  of  three  fourths  and  she  of  the  remaining  fourth,  he,  in  con- 
sideration that  she  would  join  him  in  selling  the  whole,  whereby 
he  could  obtain  a  higher  price  for  his  interest  therein  than  he 
could  by  selling  it  alone,  promised  to  pay  to  her,  for  her  sepa- 
rate use,  one  fourth  of  the  money  for  which  the  whole  land 
should  be  sold,  and  to  place  securities  in  her  hands  for  that  pur- 
pose, which  he  failed  to  do.  The  court  held  that  she  was  not 
entitled  to  relief.    It  is  not  necessary  to  pass' any  opinion  upon 
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this  case,  which  goes  a  great  way  to  show  that  agreements  made 
between  husband  and  wife  during  coyerture,  without  the  inter- 
position of  a  third  person  as  a  parfy  thereto,  are  inoperative  in 
equity  as  well  as  at  law.  But  taking  the  principle  adopted  by 
ihe  courts  of  equity  in  England  as  our  guide,  it  does  not  ap- 
pear, under  all  the  circumstances  of  this  case,  that  the  defend- 
ants, who  claim  to  derive  their  right  to  the  property  in  dispute 
from  the  wife,  are  entitled  to  hold  it  under  the  grant  contained 
in  the  assignment  made  by  the  husband  to  the  wife.  The  prop- 
erty thereby  granted  would  seem,  according  to  the  allegations 
of  the  defendants,  to  have  been  the  principal  or  chief  part  of  his 
estate. 

But,  whatever  the  residue  of  the  husband's  estate  may  have 
amounted  to,  it  is  clear  from  the  evidence  that  she,  upon  his 
death,  possessed  herself  of  the  whole  of  it,  and  used  it.  This, 
it  must  be  admitted,  she  had  a  right  to  do  under  the  terms  of 
the  husband's  will;  but  then  she  could  not  claim  to  do  this,  and, 
at  the  same  time,  claim  to  hold  the  property  in  question  under 
the  assignment  from  her  husband,  so  as  that  it  should  be  trans- 
mitted, upon  her  death,  by  descent  to  her  heirs.  For  that 
would  be  permitting  her  to  take  all  the  estate  of  the  husband, 
not  only  contrary  to  his  intention,  as  expressed  most  clearly  in 
his  will,  but  contrary  likewise  to  the  principle  upon  which 
courts  of  equity  have  professed  to  act  in  upholding  contracts 
made  between  husband  and  wife  during  coverture.  Seeing, 
then,  that  the  wife  in  her  life-time,  after  the  death  of  her  hus- 
band, possessed  herself  of  all  his  estate,  and  consumed  and 
disposed  of  it  all,  except  that  in  contest,  it  would  be  unreason- 
able and  unjust  to  permit  her  heirs  now,  she  being  dead,  to  hold 
the  property  in  contest,  which  would,  in  effect,  be  giving  to  her 
the  whole  of  the  husband's  estate — ^a  provision  that  he  never  in- 
tended she  should  have,  and  one  which  equity  will  not  support. 
We  are  therefore  brought  to  the  conclusion  that  the  court 
erred  in  the  view  which  it  took  of  the  case  in  charging  the  jury. 

Judgment  teversed,  and  venire  de  novo  awarded. 

CoNVXTANCK  ow  A  Frxihou)  Ebtaxx,  TO  Takb  BviBOT  IS  FuTUBO,  is  voidt 
Sin^eton  r,  Bremar^  17  Am.  Beo.  099. 

Thx  pbikcipaii  GAflB  IS  orsKD  in  Penn  v.  Beiiey^  19  EL  290,  to  the  eflfeol 
that  the  receipt  of  a  benefit  under  a  will  eetope  the  benefidary  from  olahn« 
ing  in  hoetOity  thereto. 
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GrOOD  V.   HeBB. 

[7  WatH  AKD  SSBOSAIIT,  263.] 

lOFOSAVoi  OB  Mistake  ov  ths  Law  Appligablb  to  trb  SRTcanrvKT 
and  distribation  of  a  decedent's  estate,  where  fall  knowledge  of  the  facta 
is  had  by  all  the  parties  interested  therein,  is  no  ground  for  equitable  re- 
lief against  an  amicable  settlement  and  distribution  already  completed. 

Debt  against  the  defendants,  to  recoyer  the  distributive  share 
of  the  estate  of  one  Samuel  Herr,  alleged  to  be  due  to  the  plaint- 
iff as  administrator  of  the  estate  of  one  Emanuel  Herr,  an  un- 
cle of  said  Samuel.  It  appeared  that  prior  to  the  institution  of 
this  suit,  a  dispute  had  arisen  as  to  the  manner  of  the  settle- 
ment of  the  estate  of  Samuel,  and  that,  under  a  mistaken  view 
of  the  law  applicable  to  the  &cts,  all  the  parties  interested 
therein,  among  whom  was  Emanuel,  had  consented  to  a  distri- 
bution in  a  certain  manner,  and  had  given  receipts  and  releases 
for  their  shares.  The  defendants  set  up  such  release  in  defense, 
and  the  plaintiff  attempted  to  escape  from  its  effect  on  the 
ground  that  the  same  was  executed  under  a  mistake  as  to  the 
law  governing  the  distribution  of  the  estates  of  intestates.  The 
further  &ct8  appear  in  the  opinion. 

Parke  and  Jenkins,  for  the  plaintiff  in  error. 

Stevens  and  Montgomery ,  for  the  defendants  in  error. 

By  Court,  Bogebs,  J.  The  release  executed  by  Emanuel  Herr 
is  a  good  defense  to  the  action  at  law;  but  this  case  comes  be- 
fore us  under  our  peculiar  system  of  administering  equity,  in 
the  nature  of  an  application  for  relief,  as  in  a  bill  in  chancexy. 
The  evidence  discloses  a  case  where  there  was  neither  fraud, 
misrepresentation,  nor  surprise;  but  a  mutual  mistake,  or  mis- 
conception of  law,  by  both  parties.  It  does  not  appear  that 
there  has  been  any  dispute,  misrepresentation,  misapprehension, 
or  mistake  in  regard  to  any  fact;  for  at  the  time  of  the  execu- 
tion of  the  release,  and  before,  everything  relating  to  the  trans- 
action, and  which  entered  into  the  consideration  of  the  parties, 
was  fully  known  and  undisputed.  The  mistake  was  in  the  sup- 
position that  children  of  uncles,  deceased  at  the  death  of  an  in- 
testate dying  without  issue,  brother,  sister,  father,  or  mother, 
were  entitied  to  a  distributive  share  of  the  estate  of  the  intestate. 
It  was  therefore  a  naked  mistake  of  a  principle  of  law,  and  the 
sole  question  is,  whether,  under  such  circumstances,  the  defend- 
ant is  entitied  to  relief  in  equity  from  his  agreement  or  contract. 

It  is  an  elementary  principle  that  ignorance  of  the  law  fur* 
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nishes  no  excuse  to  any  person,  either  civillj  or  criminally;  and, 
consequently,  a  mistake  in  law  can  not  be  rdieved  against,  either 
in  equity  or  at  law.  This  doctrine  is  ably  discussed  by  Mr. 
Justice  Stoiy  in  his  first  volume  of  commentaries  on  equily 
jurisprudence,  p.  121.  All  the  cases  are  there  reviewed,  and 
those  which  hare  been  supposed  to  be  exceptions  to  the  general 
rule  are  placed  on  their  true  ground.  The  principle  is  also 
discussed  in  EurU  y.  Bougmanier,  8  Wheat.  211,  214,  215;  and 
in  The  Bank  of  (he  Untied  States  y.  Daniel,  12  Pet.  32,  35,  60. 
In  Hunt  T.  Bousmanier,  the  court  explicitly  affirmed  the  general 
principle  that  a  court  of  chancezy  can  not  relieve  a  party  from 
a  mistake  of  law,  but  without  undertaking  to  say  that  there  may 
not  be  such  a  plain  and  acknowledged  mistake  at  law  as  to 
bring  it  within  the  reach  of  a  court  of  equity.  In  the  latter 
case,  the  court  say:  ''  Vexed  as  this  question  formerly  was,  and 
delicate  as  it  now  is,  from  the  confusion  in  which  numerous  and 
conflicting  decisions  have  involved  it,  no  discussion  of  cases 
can  be  gone  into  without  hazarding  the  introduction  of  excep- 
tions that  will  be  likely  to  sap  the  direct  principle  we  intend  to 
apply."  Indeed,  the  remedial  power  claimed  by  courts  of  chan- 
cery to  relieve  against  mistakes  at  law,  is  a  doctrine  rather 
grounded  on  exceptions  than  upon  established  rules.  To  this 
course  of  adjudication  we  are  unwilling  to  yield.  That  mere 
mistakes  at  law  are  not  remediable,  is  well  established,  as  was  de- 
clared by  the  court  in  Hunt  v.  Bousmaniery  1  Pet.  16;  and  we 
can  only  repeat  what  was  there  said,  that,  whatever  exceptions 
there  may  be  to  the  rule,  they  will  be  found  few  in  number,  and 
to  have  something  peculiar  in  their  character,  and  to  involve 
other  elements  of  decision.  The  principle  is,  that  a  mistake  or 
ignorance  of  the  law  forms  no  ground  of  relief  from  contracts 
fairly  entered  into,  with  a  full  knowledge  of  the  facts,  and  un- 
der circumstances  repelling  all  presumption  of  fraud,  imposition, 
or  undue  advantage.  Mr.  Justice  Story,  in  his  commentaries, 
after  reviewing  in  a  clear  and  lucid  manner  the  principal  cases 
which  are  supposed  to  contain  contradictions  of,  or  exceptions 
to  the  general  rule,  further  adds:  *' Without  undertaking  to 
assert  that  there  are  none  of  these  cases  which  are  inconsistent 
with  the  rule  (and  in  my  opinion  a  great  deal  of  useless  learn- 
ing has  been  thrown  away  in  attempting  to  reconcile  them  to  the 
rule),  it  may  be  affirmed  tiiat  the  real  exceptions  to  it  are  very  few, 
and  generally  stand  upon  some  very  urgent  pressure  of  circum- 
stances. The  rule  prevails,  in  England,  of  compromise  in  all  cases 
of  doubtful,  and  perhaps  in  all  cases  of  doubted  right,  and  espe* 
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cially  in  all  cases  of  family  airangements.    It  is  relaxed  in  casea 
where  there  is  a  total  ignorance  of  title,  founded  in  the  mistake 
of  a  plain  and  settled  principle  of  law,  and  in  cases  of  imposi- 
tion, misrepresentation,  undue  influence,  misplaced  confidence, 
and  surprise.    In  America,  the  general  rule  has  been  recognized 
as  founded  on  sound  wisdom  and  policy,  and  fit  to  be  upheld 
with  a  steady  confidence.    And,  hitherto,  the  exceptions,  if  any, 
will  be  found  not  to  rest  upon  the  mere  foundation  of  a  naked 
mistake  at  law,  however  plain  and  settled  the  principle  may  be, 
nor  upon  mere  ignorance  of  title  founded  upon  such  mistake. 
In  England,  therefore,  where  there  is  a  total  ignorance  of  title 
founded  on  the  mistake  of  a  plain  and  settled  principle  of  law, 
equity  will  in  some  cases  grant  relief;  as,  for  example,  where 
there  is  a  plain  and  established  doctrine  on  the  subject,  so  gen- 
erally known  and  of  such  constant  occurrence  as  to  be  under- 
stood by  the  community  at  large  as  a  rule  of  property;  such,  for 
instance,  as  the  canons  of  descent;  where  a  mistake  or  ignorance 
of  the  law  in  that  country  may  give  rise  to  a  presumption  that 
there  has  been  undue  influence,  imposition,  mental  imbecility, 
surprise,  or  oonfldenoe  abused.    To  this  head  may  be  referred 
eases  of  heirship,  where  the  party  acts  upon  the  misapprehension 
that  he  has  no  title  at  all  in  the  property,  which  seems,  as  is 
supposed,  to  involTe  in  some  measure  a  mistake  of  fact — ^that  is, 
the  fact  of  ownership — arising  from  a  mistake  of  law;  a  distinc- 
tion not  easily  understood.    But  in  England,  where  the  &cta 
are  known,  the  mistake  of  the  title  of  heirship  is  treated  as  a 
mistake  of  law,  and,  consequently,  upon  general  principles,  can 
not  be  the  subject  of  relief  in  equity.    But  in  this  country  other 
notions  have  been  entertained,  for  here  no  difference  is  perceiyed 
whether  it  be  the  case  of  a  mistake  of  heirship,  or  any  other 
mistake;  whether  it  be  a  plain  and  familiar  principle  of  law,  oi 
one  in  which  the  case  is  not  well  established  and  settled.''    In 
this  case  it  was  a  mutual  mistftke  of  a  principle  of  law,  without 
any  other  ingredient  whateyer.    There  was  neither  misappre- 
hension of  facts  nor  surprise,  nor  had  one  party  any  bettez 
means  of  knowledge  than  the  other,  nor  was  there  any  mattei 
in  the  case  which  can  induce  the  slightest  suspicion  of  undue 
influence,  improper  practices,  or  superior  information,  or  the 
means  of  obtaining  it.    Both  parties  were  in  every  respect  on 
precisely  the  same  footing. 

There  are,  indeed,  several  circumstances  in  the  case  which 
would  make  it  inequitable  to  relieve  the  defendant  as  against 
the  plaintiff;  but  we  do  not  put  the  case  on  that  ground,  but 


May,  1844.]  Good  v.  Hebr.  239 

upon  the  broad  principle  that  where  there  is  a  mutual  mistake 
of  law,  without  more,  it  is  not  the  subject  of  equitable  relief. 
In  such  a  case,  we  think  it  of  no  consequence  whether  it  be  a 
plain  and  familiar  principle,  or  the  reverse;  whether  it  be  a  case 
of  heirship,  or  any  other  misapprehension  of  law.    We  fully 
agree  with  Mr.  Justice  Story,  that  the  distinction  between  cases 
of  mistake  of  a  plain  and  settled  principle  of  law,  and  cases  of 
mistake  of  a  principle  of  law  not  plain  to  persons  generally,  but 
what  is  yet  constructiyely  certain  as  a  foundation  of  title,  is  not 
of  itself  yery  intelligible,  or,  practically  speaking,  very  easy  of 
application,  considered  as  an  independent  element  of  decision. 
In  contemplation  of  law,  all  its  rules  and  principles  are  deemed 
certain,  although  they  have  not  as  yet  been  recognized  by  public 
adjudication.      The    learned    commentator   pertinently   asks: 
"  What  are  to  be  deemed  plain  and  settled  principles?    Any- 
thing such  as  have  been  long  and  uniformly  established  by  ad- 
judications only?     Or  is  a  single  decision  sufficient?    What 
degree  of  deamess  constitutes  the  line  of  demarcation  ?   If  there 
haTe  been  decisions  in  different  ways  at  different  times,  which  is 
to  prevail  ?   If  a  majority  of  the  profession  hold  one  doctrine,  and 
a  minority  another,  is  the  rule  to  be  deemed  doubtful,  or  is  it  to 
be  deemed  certain?*'    Is  it,  we  may  add,  confined^  a  mistake 
of  a  principle  of  common  law,  or  is  it  extended  to  a  mistake  in 
the  construction  of  a  statute,  and  particularly  the  construction 
of  the  ever-Taxying  statute  of  distribution  of  the  estates  of  in- 
testates?   Take  the  case  in  hand:  would  this  be  such  a  mistake 
of  a  plain  and  familiar  canon  of  descent  as,  per  se,  to  afford 
ground  for  the  equitable  interposition  of  the  court?    We  grant 
that,  where  there  is  a  mistake  of  a  clear,  well-established  and 
well-known  principle  of  law,  whether  common  or  statute  law 
{for  in  this  respect  we  can  conceive  no  difference),  equity  will 
lay  hold  of  slight  drcumstanbes  to  raise  a  presumption  that 
there  has  been  some  undue  influence,  imposition,  mental  imbe- 
cility, surprise,  or  confidence  abused.    But  it  is  obvious  that,  in 
such  cases,  the  mistake  of  itself  is  not  the  foundation  of  relief, 
but  the  relief  is  had  on  entirely  independent  grounds,  so  as  not 
to  impinge  the  general  rule.    We  therefore  are  of  the  opinion 
that  in  no  case  is  ignorance  or  mistake  of  the  law,  with  a  full 
knowledge  of  the  &ct8,  per  se,  a  ground  for  equitable  relief. 
Judgment  affirmed. 

BlnEAKX  OF  Law,  wmnr  Guound  vob  IfiQUiTABLB  Rujxf:  See  the  prior 
eMM  in  this  eeriee  cited  in  the  notes  to  Newcomer  v.  KUne,  37  Am.  Deo.  74; 
Mcliaughten  v.  Partridffe^  38  Id.  731;  StaU  v.  Beigart,  39  Id.  628. 
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Manufaotubebs'  and  Meohanios'  Bank  t;.  Bank  of 

Pennsylvania. 

[7  Waxti  axb  BaaoaAjrr.  886.] 

OovmrAjroB  Absolutb  in  TibicSi  Aooohpavixd  bt  ▲  Sxpabatb  DsntA.. 
BANCS,  is  in  effect  a  mortgage,  and  must  be  recorded  as  saoh«  in  order  to 
take  priority  over  snbseqaent  ftona  fiiA  pnrchasers,  whose  oonTeyanoea 
are  first  dnly  recorded. 

SUBSBQUXNT    PUBGHASBB    OB    InOITMBBANOXR    WHOSS    Ck>NVETAVGB  is  first 

dnly  recorded,  with  notice  of  a  prior  unrecorded  mortgage,  is  not  en- 
titled to  priority. 
Aasssmxht  ior  thb  ExTuraxow  ov  inx  Txmb  ot  Patxbnt  of  a  promis- 
sory note,  made  by  the  holder,  alter  judgment  had  been  recovered  affainsi 
the  maker  and  indorser,  discharges  the  Judgment  against  the  latter. 

MOBTGAOS,  LllCITBD  TO  A  TBU8TBI,   WITH    POWBB  TO  SiLL  in  satlS&MStioll 

of  the  debt  secured  thereby,  to  be  valid,  need  not  be  recorded  within  the 
time  limited  for  the  recording  of  assignments  for  the  benefit  of  oreditorB. 
laxs  ov  A  Jin)G]iBMT  Takbb  Pbiobitt  over  a  prior  unreoorded  mortgage- 
But  if  between  the  judgment  and  the  unreoorded  mortgage  there  is  a 
second  mortgage,  which  is  entitled  to  priority  over  such  judgment,  but 
which  must  be  postponed  as  to  the  prior  unrecorded  mortgage,  byreason 
of  the  second  mortgagee  having  notice  thereof,  such  unrecorded  mort- 
gage win  also  be  entitled  to  priority  over  such  subsequent  judgment. 


Ib8ub  directed  to  try  the  rights  of  the  parties  to  the  prooeeds 
of  the  sale  oi  oertain  real  estate  of  one  John  H.  Oowden.  The 
claims  of  the  defendants,  the  Philadelphia  Bank,  J.  and  B. 
Elliott,  and  the  West  Branch  Bank,  were  founded  on  seyeral 
judgments  against  Cowden,  entered  respectivelj  on  the  ninth 
and  fifteenth  of  November,  1841,  and  on  the  thirteenth  of  Jann- 
aiy,  1842.    The  further  facts  appear  in  the  opinion. 

PleawnUa  and  BeOaa,  for  the  plaintiff  in  error. 

Oreenough  and  Maynard,  for  the  defendants  in  enor. 

By  Court,  GhssoH,  0.  J.  The  Manufacturers'  and  Mechanios* 
Bank,  the  United  States  Bank,  the  Bank  of  PennsylTania,  tho 
Philadelphia  Bank,  J.  and  B.  Elliott,  and  the  West  Branch  Bank, 
stand  as  claimants  on  the  fund  in  court,  in  the  order  of  priority 
in  which  I  have  named  them;  and  I  shall  dispose  of  the  objec- 
tions to  their  claims  in  the  same  order. 

The  Manufacturers'  and  Mechanics'  Bank  claim  by  a  deed 
which  is  in  form  an  absolute  conToyanoe  to  a  third  person,  from 
whom  th^  have  acquired  the  l^gal  title;  but  which  is  proved  by 
a  written  specification  of  conditions  deUvered  on  the  part  of 
the  bank,  and  by  parol  eridence,  to  be  a  mortgage  in  trust  to 
seeuxe  the  payment  of  a  note  for  thirty  thousand  dollars,  dis« 
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counted  by  the  bank.  This  deed  was  not  recorded  till  the 
lien  of  the  United  States  Bank  and  that  of  the  Philadelphia 
Bank  had  taken  effect.  The  specification  of  conditions  has 
not  been  recorded  at  all;  and  hence  an  argument  that  the  whole 
is  inoperative  as  a  lien,  on  the  principle  of  FriedJey  v.  JBdmU^ 
ion,  17  Serg.  &  B.  70  [17  Am.  Dec.  638],  in  which  the  absolute 
part  of  a  mortgage  which  had  been  recorded,  without  the  de- 
feasance, was  postponed,  by  a  strict  construction  of  the  record- 
ing acts,  to  the  liens  of  subsequent  creditors.  In  &Yor  of  all 
but  the  Bank  of  PennsjlTania,  the  objection  is  decisiTe,  though 
it  has  been  argued  on  the  other  side  that  a  verbal  defeasance 
oould  not  be  recorded.  What  then?  This  defeasance  was  not 
a  verbal  one;  >and,  if  it  were,  let  those  who  choose  to  lend  on  a 
form  of  securiiy  which  is  incapable  of  being  made  record  no- 
tice, take  the  consequences.  Better  they  should  suffer  than  that 
creditors  should  be  kept  at  bay  by  a  deceptive  appearance  given 
to  the  ownership  of  their  debtor's  property.  It  might  bear  an 
argument,  whether  a  moTtg&ge  exhibited  to  the  world  as  an  ab- 
solute deed  would  not  be  fraudulent  even  by  the  13  Elizabeth. 
Be  that  as  it  may,  a  mortgage  thus  imperfectly  recorded  is  void 
as  an  unrecorded  mortgage  against  subsequent  liens.  It  was 
proved,  however,  that  tiie  bank  of  Pennsylvania  had  actual  no- 
tice of  the  true  state  of  the  case,  and  the  mortgage  was  conse- 
quently good  against  it,  on  the  principle  of  Jaques  v.  Weeks,  7 
Watts,  261,  though  it  would  be  inoperative  against  those  who 
are  more  remote.  Of  the  influence  of  this  on  the  result,  some- 
thing will  be  said  in  the  sequel. 

Next  in  order  stands  the  judgment  of  the  United  States  Bank, 
which  is  impugned  on  the  groimd  that  the  bank  had  discharged 
it  by  giving  time  to  Willard,  for  whom  Oowden,  the  debtor, 
was  liable  as  a  surety.  The  facts  are,  that  on  the  tenth  of  May, 
1841,  judgments  were  obtained  respectively  against  Willard  as 
the  maker,  and  against  Cowden  as  one  of  the  indorsers  of  a 
Dote  discounted  by  the  bank;  and  that  on  the  thirteenth  of 
October  following,  the  West  Branch  Bank,  having  become  the 
beneficial  owner  of  the  debt,  agreed  to  stay  execution  on  the 
judgment  against  Willard  for  a  year,  provided  he  would  pay  the 
accruing  interest  for  the  whole  period  on  the  third  of  November 
ensuing,  and  not  appeal  from  a  certain  award  of  arbitrators. 
The  interest  was  not  i^dd,  and  it  is  urged,  that  as  the  agree- 
ment was  exploded,  it  is  to  be  considered  as  if  it  had  not  been 
made.  But  the  bank  had  certainly  disentitied  itself  to  sue  out 
execution  during  the  three  weeks  which  preceded  the  default; 
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a  short  period,  to  be  sure,  but  not  the  less  deoisiYe  for  thai. 
Why,  then,  was  not  Cowden,  the  indoraer,  released?  Because, 
it  is  said,  he  had  been  fixed,  and  the  relation  he  had  borne  to 
the  maker  was  extinguished,  by  the  judgment  against  him:  Pcie 
y.  Ford,  2  Ohit.  125,  is  certainly  to  that  effect,  but  in  Westmin- 
ster Hall  it  stands  alone.  It  is  imperfectly  reported,  and  the 
ground  of  the  decision  is  indistinctly  disclosed;  but  it  seems 
that  the  holder,  having  obtained  judgments  respectively  against 
the  drawer  and  the  acceptor,  abandoned  a  Jieri  faciaa  sued  out 
by  him  against  the  latter,  and  gave  him  time  **  by  receiving  an- 
other security  from  him  to  pay  at  a  future  time.''  Whether  this 
was  the  acceptor's  own  engagement  which  would  operate  as  an 
extension  of  the  original  credit,  or  merely  a  collateral  which 
would  not,  is  not  stated;  but  the  court  is  said  to  have  ''  deter- 
mined that  the  withdrawing  tiie  fieri  foGias  against  the  acceptor 
did  not  discharge  the  drawer,  and  that  the  rule  that  giving  in- 
dulgence without  the  consent  of  the  drawer  dischaiges  such 
diawer,  does  not  apply  after  judgment."  There  is  no  such  rule; 
for  mere  indulgence,  without  an  agreement  to  tie  up  the  holder's 
hands,  has  no  such  effect  either  before  or  after  judgment;  but 
as  a  distinction  was  taken  as  to  time,  it  is  fair  to  infer  that  the 
indulgence  was  such  as  would  have  released  the  diawer,  had  it 
been  in  time  to  be  set  as  a  defense  to  the  action  against  him. 

No  reason  is  given  for  the  settling  effect  ascribed  to  the  judg- 
ment, and  it  would  be  hard  to  find  one.  The  law  of  principal 
and  surety  is  doubtless  not  indiscriminately  applicable  to  draw- 
ers or  indorsers  and  acceptors  or  makers;  for  an  indorser  can 
not  compel  the  holder  to  go  in  the  first  instance,  against  those 
for  whom  he  is  conditionally  liable,  as  has  been  held  in  B^)ee  v. 
The  West  Branch  Bank,  7  Watfcs  &  S.  375,  at  the  present  term. 
But  where  the  holder  has  disabled  himself  by  a  binding  engage- 
ment to  give  time,  it  is  clear  and  indisputable  law  that  the  in- 
dorser is  dischaiged.  And  the  reasons  for  it  show  that  it  is 
immaterial  when  the  disability  was  incurred.  '*  The  rule,"  says 
Mr.  Chitty,  ''  is  founded  on  the  principle  that  the  holder,  by 
entering  into  a  binding  engagement  to  give  time  to  the  acceptor, 
renders  him  less  active  in  endeavoring  to  satisfy  the  bill  than  he 
probably  would  otherwise  be  if  he  continued  liable  to  an  imme- 
diate action  at  the  suit  of  the  holder;  besides,  if  a  holder  agree 
to  give  indulgence  for  a  certain  period  of  time  to  any  one  of  the 
parties  to  the  bill,  this  takes  away  his  right  to  call  upon  that 
party  before  the  period  expires:  and  not  only  to  call  on  him,  but 
on  all  the  intermediate*  parties;  for  otherwise,  if  he  were  to 
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oblige  them  to  pay  the  bill,  they  would  immediately  reaort 
against  the  very  person  whom  the  holder  had  indulged,  which 
would  be  inconsistent  with  the  agreement  and  a  fraud  on  him:" 
Chit,  on  Bills,  442,  448.  The  latter,  which  is  said  to  be  one  of 
the  reasons  also,  in  4  note  to  MaUby  y.  Carstaira,  1  Man.  &  B. 
562,  is  the  identical  reason  that  the  release  of  a  joint  obligor 
discharges  his  fellow.  The  obligee  is  bound  to  make  his  release 
good  in  the  only  way  he  can,  by  protecting  the  releasee  from 
contribation,  and  consequently  by  not  exacting  payment  from 
one  whom  it  would  entitle  to  demand  it.  Now  to  apply  Mr. 
Chitiy's  reasons.  In  the  first  place,  to  give  time  to  an  acceptor 
after  judgment,  would  certainly  render  him  less  active  in  endeav- 
oiing  to  pay  than  he  would  be,  did  he  live  in  the  constant  fear 
of  an  execution;  and,  in  the  second,  to  let  loose  an  indorser  on 
him  would  be  equally  irreconcilable  to  an  agreement  to  give  him 
time,  whether  it  were  before  judgment  or  after  it.  How  would 
this  bank  have  performed  its  engagement  to  Willard,  had  it 
made  Cowden  take  up  the  note  and  pounce  upon  him,  as  he 
probably  would  have  done  had  he  been  goaded  to  it  by  an  ex- 
ecution f  It  would  have  been  a  palpable  breach  of  faith;  and  to 
prorent  it,  for  Willard's  sake,  we  must  hold  that  the  judgment 
against  Cowden  was  discharged;  for  to  protect  the  one  without 
rdeasing  the  other  would  be  an  injury  to  the  latter  by  suspend* 
ing  his  recourse  to  the  principal,  for  which  he  must  have  a  rem- 
edy somewhere. 

A  judgment  may  perhaps  fix  an  indorser  at  law,  as  a  court  of 
equity  is  a  surety's  peculiar  forum;  but  that  does  not  seem  to 
have  been  the  ground  of  the  decision  in  Pole  v.  Ibrd;  nor  was 
there  a  necessity  for  sending  the  drawer  into  equity  for  an  in- 
junction, as  a  common  law  court  has  an  equitable  jurisdiction 
orer  its  writs  of  execution,  which  it  exercises,  for  example,  in 
sometimes  setting  its  judgments  against  each  other;  and  matter 
of  defense  subsequent  to  judgment  may  be  tried  on  a  scire 
facias.  Three  years  after  that  decision  came  the  American  case 
of  Lenox  ▼.  Provi^  3  Wheat.  520,  in  which  the  point  was  ruled 
in  the  same  way;  but  whether  on  the  authority  of  PoU  y.  Ford, 
is  not  said;  and  with  what  accuracy,  let  the  ground  assumed  for 
the  decision  determine.  ''  The  reason  is  obrious,"  said  the 
judge  who  delivered  the  opinion  of  the  court,  "  for  by  the  judg- 
ment they  have  both  become  principal  debtors;  and  if  the  in- 
dorser suffers  injury  by  the  negligence  of  the  judgment  creditor, 
it  is  clearly  his  own  &ult,  it  being  his  duty  to  pay  the  money, 
in  which  case  >>a  may  take  under  his  own  direction  the  jud^ 
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ment  obtained  against  the  maiker/'  Take  it  under  his  dizection 
when  it  has  been  crippled  by  the  holder's  agreement!  He  could 
no  more  have  saed  out  execution  on  it  before  the  expiration  of 
the  time  gi^en,  than  could  the  plaintiff  who  obtained  it.  Nor 
could  he  proceed  by  action  on  the  contract  of  indorsement  con- 
sistentlj  with  that  plaintiff's  engagement.  The  judge  was  mis- 
taken, too,  in  saying  that,  under  the  circumstances  of  the  sup- 
posed case,  it  was  the  duty  of  the  indorser  to  take  up  the  paper. 
His  engagement  to  pay  is  conditional;  and  it  is  an  indisputable 
principle  that  he  who  waives  peiformance  of  a  condition,  waivea 
any  right  that  would  otherwise  spring  from  the  want  of  it.  The 
same  principle  is  applicable  to  a  covenant,  prevention  by  the 
covenantee  being  equivalent  to  peif  ormance.  An  indorser  en- 
gages to  pay,  if  the  maker  do  not;  and  the  holder  can  not  com- 
pel him  to  pay,  having  deprived  him  of  the  chance  on  which  he 
relied  of  being  relieved  from  it.  It  may  be  that  his  engagement 
ceases  to  be  conditional  at  the  rendition  of  the  judgment,  but 
he  is  not  the  less  a  surety,  who  may  be  injured  by  the  conduct 
of  his  principal. 

I  have  called  what  was  said  in  Lenox  v.  Proui,  a  didum;  and 
an  examination  of  the  case  vrill  justify  the  remark,  for  there  was 
no  engagement  to  give  time.  There  was  no  more  in  it  than  a 
request  to  proceed,  which,  between  indorser  and  holder,  is,  we 
have  said,  of  no  obligatory  force,  as  well  before  judgment  as 
after  it.  It  is  to  be  regretted  that  this  case  was  inadvertently  re- 
ceived as  authority  in  Bay  v.  IbUmadge,  6  Johns.  Oh.  816,  by  a 
chancellor  whose  veell-eamed  reputation  has  given  it  currency 
as  establishing  a  rule  of  general  equity  that  judgment  against 
principal  and  surety  extinguishes  the  relation  between  them  as 
to  every  one  but  themselves.  Such  a  rule  has  no  place  in  the 
jurisprudence  of  Pennsylvania.  It  was  not  recognized  in  7%e 
OommonwedUh  v.  MiUer^s  Adrninigiratora,  8  Serg.  &  B.  452,  and 
notwithstanding  the  doubt  expressed  by  my  brother  Bogers  in 
Hie  CommonweaUh  v.  Bdaa,  16  Id.  262,  it  was  expressly  rejected 
in  Po(<  V.  ^a(Aan8, 1  Watts  &  S.  168  [37  Am.  Dec.  466].  The  root 
of  the  error  seems  to  consist  in  taking  for  granted  that  when  the 
engagement  of  the  indorser  ceases  to  be  conditional,  he  necessa- 
rily ceases  to  be  a  surety.  The  engagement  of  a  surety  in  a  bond 
is  unconditional  from  the  first,  and  his  right  to  compel  the  obligee 
to  sue  would  be  of  little  avail,  were  the  latter  bound  to  proceed 
no  further  than  judgment.  The  surety  might  pay  the  debt,  it 
is  true;  but  it  has  been  gravely  doubted  whether  the  judgment 
would  not  be  ^paofacio  discharged.    He  is,  however,  not  bound 
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to  pay  it  before  lie  oan  at  least  indireofly  originate  an  action  on 
the  aeenxity,  it  being  dear,  as  was  held  in  Wrighi  y.  Simpson,  6 
Yes.  784,  tiiat  on  depositing  a  smn  sufficient  to  cover  the  ex- 
pense, be  may  compel  the  creditor  to  do  the  best  he  can  for  him 
by  collecting  the  debt  from  the  principal:  1  Story  on  Eq.,  sec. 
827;  and  in  that  reepect,  eqniiy  even  faUs  behind  the  civil  law, 
which  requires  the  principal  to  be  sued  in  the  first  instance. 
In  the  case  before  us  it  is  unnecessary  to  resort  to  anything 
else  than  the  ordinaiy  principle,  that,  if  the  creditor  requires  a 
securily  taiken  from  the  principal,  he  discharges  him,  in  order 
to  show  that  the  judgment  of  the  United  States  Bank  is  to  be 
laid  out  of  the  case;  and  what  is  the  state  of  the  game  between 
the  others? 

The  lien  of  the  Bank  of  Pennsylvania  thus  becomes  the 
second  piece  on  the  board;  and  the  objection  made  to  it  is, 
fliat  the  conveyance  by  which  it  was  created,  is  not  a  mortgage, 
but  an  assignment  in  trust  to  pay  a  particular  creditor;  and 
fliat,  as  it  was  not  recorded  within  the  period  prescribed  by  the 
statute,  it  is  consequently  void.  But  it  is  clearly  a  mortgage 
limited  to  a  trustee  in  fee  with  a  power  to  sell;  and  the  statute 
has  regard,  not  to  a  conditional  conveyance  which  may  revest 
the  property  in  the  debtor,  but  to  an  absolute  assignment  to 
sell  and  pay  at  all  events.    This  is  too  plain  for  illustration. 

The  succeeding  liens  stand  dear  of  exception;  but  though 
ate  lien  of  the  Manufacturers*  and  Mechanics'  Bank  is  bad 
against  them,  it  is  good  against  the  Bank  of  Pennsylvania, 
which  had  actual  notice,  and  whose  lien  is  good  against  all  the 
rest  On  the  principle  of  WUcocks  v.  Wain,  10  Serg.  &  B.  880, 
the  result  is  that  the  Manu&cturers'  and  Mechanics'  Bank  is 
entitled  in  the  first  instance.  The  creditors  subsequent  to  the 
Bank  of  Pennsylvania  can  not  come  in  till  it  has  been  satisfied, 
which  can  not  be  till  the  prior  Uen  of  the  Manufacturers  and 
Mechanics'  Bank  has  also  been  satisfied;  and  as  they  are  not 
in  the  field,  inasmuch  as  they  are  not  to  be  paid,  the  fund  being 
insufficient  to  reach  them  in  any  event,  the  contest  which  is  be- 
tween that  bankand  the  Bank  of  Pennsylvania  is  settled  by  what 
has  already  been  said.  In  these  money  cases,  we  should  never 
have  done,  did  we  reepect  technical  exceptions.  We  are  boimd 
to  settle  the  law  of  the  whole  case  without  consulting  them, 
and,  where  we  can  help  it,  without  sending  the  case  to  another 
pay. 

Judgment  of  the  court  below  reversed,  and  judgment  for  the 
plaintiif  rendered  here,  non  dbgUmie  veredicto. 
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Dkxd  Absolutb  02f  ITS  Facx,  Aooompanied  by  a  DnrEAfiAKCK,  oonrtltatM 
a  mortgage:  Erakme  v.  Tcwnaend^  3  Am.  Dec.  71 ;  FriedUy  v.  IfamiUon^  17 
Id.  638;  Chase^9  Coat,  I<L  277,  and  note;  EdringUm  ▼.  Harper,  20  Id.  145; 
Haf^Mon  ▼.  Lemm  23  Id.  876;  QiUiU  v.  Maartin,  25  Id.  729;  ColwdL  ▼.  Woods^ 
27  Id.  345;  BtnnoekY.WMppU,  28  Id.  186;  PeriiiuT.  DiWe,  36Id.  97,  and 
the  prior  oaaet  in  this  seriiet  cited  in  note  thereto;  and  to  entitle  the  same  to 
priority  orer  labeeqnently  recorded  conyeyanoes  and  incombrances  mnst  be 
recorded  as  mioh:  .FHecQey  v.  HamUUm^  17  Id.  638.  In  this  latter  case  it  was 
dedded  that  a  sabseqaent  judgment  took  priority  oyer  snoh  unrecorded 
mortgage.  Whether  snoh  is  the  tme  doctrine,  see  2  Pom.'  Bq.  Jar.,  seoa. 
72()>723,  where  the  authorities  on  this  pcrint  are  examined  at  length. 

Noncm,  What  la,  anb  Bmon  ot  upon  Bights  ot  Subsiquebt  OBAirm 
OB  IxroDiCBRANOBB:  See  Lodge  t.  SkiumUm^  23  Am.  Dec  36,  and  note;  Me* 
Chmui  ▼.  Seed,  88  Id.  124,  and  prior  cases  in  this  series  cited  in  note  thereto. 

Thx  fbihgipal  OAsm  n  crrwD  in  TroUer  r.  Stnmg,  68  QL  275,  to  the  eOeot 
that  whatever  aots  will  dischaige  a  surety  before  judgment,  and  while  his 
oWjgatinn  is  coe  of  coDtnot»  will  have  the  same  eOeot  after  judgment. 
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[T  Wixn  ABD  BaasBjjR,  aS7.] 
OWHHE    OV  A  BUXX  IB   LlABLB    TO  AN  AonOV  OT  TUBPAM  tflMW 

fregUf  for  damage  done  by  the  animal  in  breaking  into  the  field  of  an- 
other and  killing  a  horse. 
IfiABUBB  or  Damagbb  bob  bitgh  Tbbbpabb  ii  the  value  of  the  horse  killad. 

Tbispabs.    The  opinion  states  the  fBots. 

Kidder  t  for  the  plaintiff  in  error. 

Dana  and  BuUer,  for  the  defendant  in  error. 

By  Oourt,  Kkssedy,  J.  Writ  of  error  to  the  ooort  of  com- 
mon pleas  of  Lnzeme  oonnty.  The  aotion  was  originallj  brought 
before  a  justice  of  the  peace  of  the  county,  who,  after  hearing 
the  parties,  their  proofs  and  allegations,  rendered  a  judgment 
in  favor  of  the  plaintiff  against  the  defendant,  for  fifty-fiye  dol- 
lars damages,  besides  costs  of  suit.  From  this  jadgment  the 
defendant  appealed  to  the  court  of  common  pleas.  By  the 
transcript  of  the  justice's  docket,  as  returned  by  him  with  the 
appeal,  it  appears  that  the  action  was  brought  in  *'  trespass,  for 
damages:  plaintiff  claimed  seyeniy-fiye  dollars  for  defendant's 
bull  killing  plaintiff's  horse;"  and  by  the  evidence  given  on  the 
trial  of  the  cause  in  court,  it  appears  that  the  bull  of  the  de- 
fendant, which  was  running  at  large,  broke  and  entered  into 
the  indosore  of  the  plaintiff,  where  his  horse  was  feeding  on 
the  grass  growing  therein,  and  gored  him  so  that  he  died  by 
reason  thereof  in  a  few  days.    The  court  below  were  of  opin- 
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ion  fhat  the  facts  testified  to  on  behalf  of  the  plaiTitiff  did  not 
waimnt  the  bringing  of  an  action  of  trespass;  that  an  action  on 
the  case  only  would  lie  for  the  same;  bat  of  this  the  justice  of 
the  peace  had  no  jurisdiction,  and  therefore  instructed  the  jury 
that  their  verdict  diould  be  in  favor  of  the  defendant;  which  was 
accordingly  given,  and  judgment  rendered  thereon  by  the  court. 
To  the  instruction  of  the  court  thus  given  to  the  jury,  the  counsel 
for  the  plaintiff  excepted,  and  has  assigned  the  same  for  error 
here.  It  appears  that  the  cause  was  tried  in  the  court  below  with- 
out any  declaration  having  been  filed  by  the  plaintiff  or  his  attor- 
ney, and  we  must  therefore  take  the  case  as  if  it  had  been  tried 
on  ilie  most  favorable  declaration  for  the  plaintiff,  that  the  trans- 
cript from  the  justice,  and  the  evidence  intended  to  be,  and 
actoally  given,  would  have  warranted.  Now  it  is  too  well  setr 
tied  to  admit  of  the  least  doubt,  that  a  man  is  not  only  answerable 
for  his  own  trespass,  but  likewise  for  that  of  his  cattle;  for  if, 
hy  his  negligent  keeping,  they  stray  upon  the  land  of  another 
(and  much  more  if  he  permits  or  drives  them),  and  they  there 
tread  down  his  neighbor's  herbage,  and  spoil  his  com  or  his 
trees,  this  is  an  injury  for  which  the  owner  is  liable  to  be  sued 
in  an  action  of  trespass  guare  ckmsum  fregii,  and  to  make  com- 
pensation therefor  in  damages  to  be  assessed  against  him:  8  Bl. 
Com.  211;  2  Boll.  Abr.  568;  Masm  v.  Keeling,  1  Ld.  Baym.  608; 
Bex  V.  Huggma,  2  Id.  1583;  Bac.  Abr.,  tit.  Trespass,  G.  2. 

On  account  of  the  natural  and  notorious  propensity  of  horses, 
cows,  and  sheep,  to  rove,  the  owner  is  bound,  at  all  hazards,  to 
confine  them  on  his  own  land;  and  if  they  escape  and  do  any 
mJHchiflf  on  the  land  of  another,  which  they  are  naturally  in* 
dined  to  commit,  the  owner  is  liable  to  an  action  of  trespass^ 
though  he  had  no  notice  v\  &ct  of  such  propensity:  12  Mod. 
385;  1  Ld.  Baym.  606;  2  Id.  1583,  mpra;  Dyer,  26,  pi.  162; 
Yin.  Abr.,  tit.  Fences,  Trespass,  B.,  vol.  20,  MS.  424;  mtten 
V.  Faudrye,  Poph.  161;  S.  C,  reported  as  MQlen  v.  Fawtrey,  Sir 
Wm.  Jones,  181;  S.  C,  Latch,  119;  Buxendin  v.  Sharp,  2  Salk. 
662.  It  is  clear,  therefore,  that  the  defendant,  according  to  the 
transcript  of  the  justice  of  the  peace  and  the  evidence  given  on 
the  trial  of  the  cause,  might  have  been  declared  against  for  hav- 
ing broken  and  entered  the  close  of  the  plaintiff,  and  the  grass 
and  herbage  of  the  plaintiff,  there  lately  growing,  with  Ms  bull, 
eaten  up,  trodden  down,  and  consumed:  Beg.  94.  But  why 
might  he  not  have  been  charged,  also,  in  the  same  declaration, 
with  having  killed  or  destroyed  the  plaintiff's  horse  or  colt  with 
his  bull  f    To  this  it  is  answered,  and  such  appears  to  have  been 
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the  opinion  of  the  court  below,  that  a  boll  is  an  animal  mansue^ 
icB  naiurcBf  and  has  no  natural  propensity  to  gore  horses,  and 
thereby  injure  or  destroy  them,  and  being  an  animal  of  this  de- 
scription, if  he  does  destroy  the  horse  of  a  neighbor,  his  owner 
is  not  liable  to  be  sued  in  trespass  for  it,  unless  it  can  be  shown 
that  the  owner  knew  or  had  notice  previously  that  his  bull  was 
disposed  to  attack  and  gore  animals  of  the  horse  kind.  This, 
in  general,  would  seem  to  have  been  the  rule  that  has  prevailed: 
Bull.  N.  P.  77;  Maaon  y.  Keeling,  12  Mod.  833;  S.  0. ,  1  Ld.  Baym. 
608.  This  rule  has  been  applied  to  the  owner  of  a  dog  for  an 
injury  committed  by  the  latter,  to  which  dogs,  generally,  have 
no  propensiiy;  yet  if  the  owner  carry  the  dog  into  a  field  where 
he  himself  is  a  trespasser,  and  the  dog  should  kill  sheep  or  in- 
jure them,  this,  though  the  first  ofiense,  may  be  stated  and 
proved  as  an  aggravation  of  the  trespass:  BechwUk  v.  Shordike, 
Burr.  2092;  Michael  v.  Alestree,  2  Lev.  172.  Now  in  the  case 
under  consideration,  the  defendant  himself  was  clearly  a  tres- 
passer for  having  permitted  his  bull  to  run  at  large  and  break 
into  the  plaintiff's  indosure;  and  why  not,  upon  a  like  principle, 
allow  the  plaintiff  to  state  in  his  declaration,  and  prove  on  the 
trial  the  killing  of  his  horse  by  the  bull,  in  aggravation  of  the 
trespass,  for  the  purpose  of  enhancing  the  damages;  or,  in  other 
words,  for  the  purpose  of  enabling  the  plaintLff  to  recover,  in 
damages,  a  full  compensation  for  the  whole  injury  and  loss  oc- 
casioned by  the  bull  ?  It  can  not  be  doubted  for  a  moment,  that 
justice  may  be  administered,  in  such  a  case,  as  well  between  the 
parties  in  one  action  as  in  two,  and  with  half  the  trouble  and 
half  the  expense,  and  in  less  time. 

These  things  are  certainly  highly  commendatory  of  the  princi- 
ple; for  it  is  ever  very  desirous  to  avoid  duplicity  or  multipliciiy  of 
suitsgrowingoutof  the  same  transaction,  wheneverit  can  be  done 
without  tending  to  involve  the  case  in  difficulty  with  either  court 
or  jury;  and  certainly  not  less  desirable  when  it  also  necessarily 
diminishes  the  loss  of  time,  trouble,  and  expense  to  both  the 
parties.  But  we  have  an  authority  which  goes  pretty  far  to  sus- 
tain this  action,  in  a  decision  made  by  this  court  in  the  case  of 
Sample  v.  Foster ^  at  Harrisburg,  in  June,  1834,  which  does  not 
appear  to  have  been  reported.  It  was  there  held  that  the  owner 
of  a  mare,  which  was  kiUed  by  two  stud  colts  of  the  defendant, 
was  entitled  to  recover,  in  an  action  of  trespass,  the  value  of 
the  mare.  The  defendant  in  the  court  below,  either  by  negli- 
gence or  permission,  suffered  his  stud  colts  to  break  into  the  in- 
dosure of  the  plaintiff,  where  the  mare  of  the  plaintiff  was,  and 


July,  1844.]  Satbe  v.  Fbigk.  249 

by  biting  and  kicking  the  mare  there,  the  stud  oolta  caused  her 
death.  That  case,  like  the  piesent,  was  commenced  before  a 
justice  of  the  peace  of  Huntingdon  couniy,  and  by  appeal 
brought  into  the  court  of  common  pleas  of  that  county,  where 
it  was  tried  before  Judge  Bumside,  and  decided  in  favor  of  the 
owner  of  the  mare,  and  his  decision  affirmed  by  this  court 
Indeed,  I  am  not  satisfied  that  eyeiy  owner  of  a  bull  is  not 
bound  to  keep  him  confined,  so  that  he  shall  not  run  at  large  or 
trespass  upon  the  lands  of  others.  The  propensity  of  this  ani- 
mal  to  rove,  and  to  break  into  the  indosures  of  others,  espe* 
dally  where  cows  may  be  feeding,  is  notorious;  and  that  when 
thus  suffiared  to  rove  about,  it  is  also  notorious,  that  it  happens 
only  too  frequently  that  he  will  attack  horses  with  his  horns,  if 
they  come  in  his  way;  and  so  sure  as  he  does,  they  seldom  es- 
cape death  or  very  serious  injury.  Injuries  committed  by  bulla 
on  horses  occur  so  frequently,  that  it  is  difficult  to  avoid  coming 
to  the  conclusion,  that  every  owner  of  a  bull  ought  to  be  held 
answerable  in  an  action  of  trespass  for  his  bull,  in  killing  or  in- 
juring, when  running  at  large,  either  by  his  negligence  or  per- 
mission, the  horse  of  another,  though  it  be  the  first  offense  of 
the  kind  that  the  animal  has  ever  been  known  to  commit.  But 
in  this  case  the  plaintiff  was  entitled  to  recover,  at  all  events, 
upon  a  declaration  in  trespass  guare  clatLSumfregii,  of  which  the 
justice  of  the  peace  before  whom  the  action  was  commenced  had 
jurisdiction.  The  judgment  of  the  court  below  would  therefore 
have  to  be  reversed  upon  this  ground,  if  no  other  existed. 
Judgment  is  reversed,  and  a  venire  de  novo  awarded. 


TavPASi  LoBB,  wasL  Damaqm  Donb  by  Anhcaxs,  against  the 
thereof:  StaekpoU  v.  Aa^,  8  Am.  Dea  121;  JERndU^  ▼.  Mmenom^  15  Id. 
183;  I>idboa V.  Porfar,  84 Id.  78;  Dodaonv.  Mack,  82  Id.  677. 

MiAsoaa  ov  Daiiaois  nr  Tsesbam:  See  BUe  v.  Loag^  18  Am.  Deo.  719^ 
aad  note. 


Saxbb  v.  Fbigk. 

fj  WAXn  AXD  BWWBAOT,  MS.] 

Joon  iHiKXBsnnHT  oi  ▲  Paoiosbobt  Notx  dobs  not  Gbiati  the  relatloa 

of  partnership  between  the  indoraers. 
Foms  OF  TBM  DisBONOB  07  A  Pbomissobt  Notb,  gken  to  one  of  two 

joint  indoraers,  will  not  bind  the  other. 

Debt  on  the  bond  of  a  notary  public,  for  failure  to  notify 
bo4i  of  the  joint  indorsers  of  a  promissory  note,  placed  in  his 
iiands  for  such  purpose,  of  the  dishonor  of  the  same.  Yerdicl 
was  given  for  the  defendant. 
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Bsgina,  for  the  plaintiff  in  error. 

Jordan  and  Oreenough,  for  the  defendttnt  in  error. 

By  Oourt,  Qibson,  0.  J.  It  is  singular  that  the  sixty  years 
which  have  passed  since  Cartrick  v.  Vickery,  2  Dong.  653,  was 
before  the  king's  bench,  have  not  brought  up,  a  second  time, 
among  a  people  so  commercial  as  the  Anglo-Saxon  race,  the 
point  which  the  verdict  left  in  so  much  uncertainty.  The  toxt- 
writers  seem  to  be  at  a  loss  how  to  treat  that  case;  whether  as 
an  authority  for  the  principle  adopted  by  the  court,  or  as  an 
authority  for  the  opposite  principle  subsequently  adopted,  with 
Lord  Mansfield's  assent,  by  the  special  juiy.  Some  of  them 
seem  to  have  taken  a  middle  cotirse,  and  considered  it  an  au- 
thority for  both.  The  insufficiency  of  commercial  usage,  as  a 
criterion  of  principle,  is  shown  by  the  fact  that  a  verdict 
founded  on  evidence  of  it,  settles  nothing  but  the  contest  in  the 
cause;  and  that  when  repeated  verdicts  in  the  same  way  have 
emboldened  the  judges  to  take  notice  of  it,  it  is  their  sanction, 
after  all,  and  not  the  inherent  force  of  the  usi^  itself,  which 
gives  it  the  consistence  and  stability  of  a  rule.  The  verdict  in 
Carvick  v.  Vickery,  which  settled  the  cause,  if  it  settled  nothing 
else,  certainly  unsettled  the  rule  laid  down  by  the  court,  which 
might  else  have  taken  root;  and  as  I  do  not  find  that  the  point 
has  been  adjudicated  a  second  time,  it  weighs  much,  with  me» 
that  the  bench  and  the  bar  were  satisfied  with  the  event.  The 
text-writers  seem  to  have  taken  different  views  of  the  case. 
Oow  cites  it,  for  the  position  taken  by  the  court,  that  the  draw- 
ers, having  made  the  bill  payable  to  their  order,  had  made  them- 
selves partners  as  to  the  transaction;  and  Gary  does  the  same, 
saying,  that  the  right  of  transfer  was  in  all  of  them,  not  in  any 
one  of  them  individually:  strange  premises  for  such  a  conclu- 
sion! On  the  other  hand,  Chitty,  who  also  lays  down  the  rule 
in  obedience  to  the  decision  of  the  court,  adds  a  qtUBre;  and 
Byles  puts  the  case,  as  an  illustration  of  the  rule,  that  holders 
who  are  not  partners,  can  transfer  their  right  only  by  joining 
individually  in  the  act  of  indorsement.  Watson  cites  it  to 
prove  that  the  question  depended  on  usage;  and  he  conse- 
quently goes  with  the  jury.  Collyer  intimates  no  opinion  in 
respect  to  it;  and  Montague  I  have  not  at  hand. 

Mr.  Justice  Story  cites  the  case  to  prove,  that  if  a  bill  be  made 
payable  or  indorsed  to  several  persons  not  in  partnership,  the 
transfer  can  be  effected  only  by  the  immediate  act  of  all;  a  con- 
sequence that  could  not  ensue  if  they  were  made  partners  in  tha 
transaction  by  the  very  drawing  of  the  bill.    Now  all  but  GK>w 
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e^Qcnr^  that,  whether  the  payees  were  partnem  or  not,  the  in- 
diTidual  interests  of  all  could  be  transferred  only  by  the  indi- 
Tidnal  act  of  each;  and  on  the  same  principle,  each  would  be 
sqiarately  entitled  to  notice  of  dishonor.  The  only  case,  sub- 
sequent to  it,  which  approaches  the  point  in  any  shape,  is  Jcne$ 
T.  Badfordf  1  Camp.  83,  note.  It  was  that,  of  an  action  against 
the  acceptor  of  a  bill  drawn  in  &yor  of  two,  but  indorsed  by 
one;  and  the  plaintiff  reoorered,  not  because  the  payees  were 
partners,  but  because  the  defendant  was  precluded,  by  his  ac- 
ceptance of  the  bill  thus  indorsed,  from  contesting  the  regular- 
ity of  the  indorsement.  It  is  scarce  necessary  to  remark,  thai 
the  notion  of  partnership  was  out  of  the  question.  The  weight 
of  professional  opinion,  therefore,  is  decisiyely  adverse  to  the 
role  laid  down  by  the  court  in  Carvick  v.  Vtchery^  and  consonant 
to  reason,  as  well  as  the  verdict  of  the  jury.  If  partnership,  as 
it  has  been  said,  is  a  contract  of  association  in  a  business  or 
trade,  on  terms  of  furnishing  the  capital  and  sharing  the  profit 
or  loss,  the  mere  joinder  of  i>erBonal  rights  and  responsibilities, 
•s  parties  to  a  negotiable  instrument,  does  not  constitute  it. 
What  contract  is  there  on  the  face  of  a  bill  or  note,  between 
parties  to  it,  who,  in  contemplation  of  law,  are  one?  None  is 
expressed;  and  the  law  implies  none  which  it  does  not  imply 
between  all  joint  contractors  whatever,  without  regard  to  the 
character  of  the  instrument.  Why  should  joint  parties  to  a  bill 
or  note  be  more  necessarily  partners  than  are  joint  obligors? 
The  indorsing  of  a  bill  or  note  is  not  a  business  or  trade;  and 
the  employment  of  that  form  of  securiiy  to  create  a  responsibil- 
ity, is  no  proof  that  the  parties  were  engaged  in  a  mercantile 
operation.  We  may  therefore  safely  decide,  on  the  ground  of 
principle  as  well  as  professional  opinion,  that  as  these  indorsers 
were  only  joint  owners  of  the  note,  the  notice  of  dishonor,  re- 
ceived by  one  of  them,  was  not  notice  to  the  other. 
Judgment  reversed,  and  a  vemre  de  novo  awarded. 

Nonos  TO  Jonrr  Indobsxbs. — ^Kotioe  of  the  dishonor  of  a  promiMoiynote^ 
jointtyiiidonedyiinut  be  given  to  both  in  order  to  hold  thflm:  8kepatrdy*ff€uih 
% 6 ibn. Deo. 244;  TRWf  ▼.  afWl^  40Id.  861,  and  note. 


iw»j:iMf; 


V.  Baskin. 


[7  Watbi  axd  Ssbobavt,  40t.] 

fhm  Wbo  Olaimb  Titlb  through  ▲  SHSRinr's  Sals,  mnat  ihoir  tha  atttkor^ 
ity  of  the  aheriff  to  make  the  oonveyanee. 
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fiBBOff'B  Dud  ov  Lasd  Sold  bt  bib  FBXDicaBSOB  ii  inadmlnible  in  eri- 
denoe,  nnlats  •ooompMiied  by  the  reoord  of  the  order  of  the  ooart,  au- 
thorising meh  oonveyiaoe  to  be  made.  Snoh  order  will  not  be  prMomed 
to  hftTe  been  made  from  the  raooeediog  ■heriff's  aoknowledgment  of  the 
deed. 

PftwuMTTioN  THAT  TBI  ?BoaBa>zir€W  OT  ▲  GouBS  OT  BscxiBD  have  been 
rightly  done,  ariaee  only  between  the  partiee  to  each  prooeedings;  never 
between  a  party  and  a  itranger. 

AtTBTBD  OoPT  OT  ▲  AbOOBDBD  IVSfBUMXNT  n  NOT  OOKPKTBMT  BviDmOB. 

where  the  original  would  not  be. 
Shkbivf's  Dekd  ot  Pbopsbtt  Sold  a  fot  Brtcllbd  to  Rioobo  nnder  tina 
recording  aots. 

EjEoncBHT.  The  plaintiflh,  after  ehowmg  title  in  one  Van- 
gundy,  introduced  in  evidence  a  mortgage  from  him,  and  f ore- 
dosore  prooeedings  thereunder,  resulting  in  a  sale  of  the  prem- 
ises to  their  grantor,  by  the  then  sheriff,  and  a  oertifled  copy  of 
the  aoknowledgment  of  a  sheriffs  deed,  made  by  the  successor 
of  the  sheriff  who  conducted  the  sale.  No  evidence  of  an  order 
of  the  court  authorizing  such  conyeyance  to  be  made  by  the  suo- 
oeeding  sheriff  was  given.  The  defendant  objected  to  the  ad^ 
mission  of  this  evidence,  but  his  objections  were  overruled. 

Oreerumgh,  for  the  plaintiff  in  error. 

Miller  and  Jordan,  for  the  defendants  in  error. 


By  Oourt,  GhssoH,  0.  J.  The  sheriff  is  a  stranger  to  the  title 
of  property  sold  by  him;  and  parties  who  daim  through  a  sale 
by  him,  must  show  an  authority  for  his  conveyance.  What  au- 
thority has  there  been  shown  for  it  in  this  case?  The  judgment, 
levarifaeioB,  and  sale,  authorized  the  sheriff  who  sold,  to  convey 
to  the  purchaser;  but  not  his  successor  to  convey  to  the  pur- 
chaser or  a  stranger.  Nothing  could  do  that  but  a  special  order 
of  the  court,  founded  on  the  statute,  made  upon  proper  prem- 
ises, and  duly  set  forth  in  the  record  of  the  proceeding;  but  such 
an  order,  or  the  petition  on  which  it  is  supposed  to  have  been 
founded,  is  not  set  forth  in  the  record  before  us.  Its  existence 
is  alleged  to  be  inferable  from  the  memorandum  of  acknowledg- 
ment, on  the  foot  of  the  maxim,  that  all  things  are  ivresumed  to 
have  been  rightly  done  in  a  court  of  record.  But  such  a  pre- 
sumption arises  only  between  the  parties  to  the  proceeding: 
never  between  a  party  and  a  stranger.  A  sheriff  defending  him- 
self against  an  action  for  seizing  goods  in  the  hands  of  one  who 
claimed  them  adversely  to  the  execution,  and  alleging  that  the 
possessor  had  received  them  fraudulently  from  the  debtor^  has 
been  required  to  produce  the  judgment  as  well  as  the  execution; 
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for  thougih  the  ezistenoe  of  a  judgment  may  be  inferred  from  a 
fieri  facias  as  between  the  parties  to  the  suit,  it  can  not  be  in- 
ferred against  any  one  else.  Such  is  the  role  of  Martyn  v.  Pod' 
ger,  5  Burr.  2681;  Lake  ▼.  BiUera,  1  Ld.  Baym.  738;  and  Acb- 
worth  ▼.  Kempe,  1  Dong.  40.  Here  the  defendant,  resting  as  he 
did,  on  possession  alone,  was  a  stranger  to  the  proceeding;  and 
eonseqnently  no  presumption  of  an  order,  which  was  neither 
more  nor  less  than  a  judgment,  was  to  be  made  against  him.  If 
it  could  have  been  supplied  from  the  record  of  acknowledgment, 
the  judgment,  execution,  and  inquisition  also,  could  have  been 
supplied  from  it.  In  the  case  before  us,  the  production  of  the 
petition,  or  at  least  the  order,  was  the  more  indispensable  as  the 
deed  was  made  to  (Moulding,  who,  for  aught  that  appears,  was  a 
stranger  to  the  purchase.  We  are  told  that  he  had  intermarried 
with  the  purchaser;  but  that,  if  true,  gave  him  no  right  to  re- 
oeiye  a  oonyeyance  of  her  land.  It  would  be  mischieyous  to 
apply  the  maxim  to  such  a  case  as  this,  knowing,  as  we  do,  that 
the  acknowledgment  of  a  sheriff's  deed  is  suffered  to  pass  with- 
out examination  as  the  formal  completion  of  the  title,  and  as  cur- 
ing nothing  but  irr^gnlaritieB  in  the  manner  of  the  sale.  It  is 
certainly  to  be  lamented  that  the  stupidity  of  a  prothonotaiy 
should  mar  a  purchaser's  title;  but  our  cherished  prindide  of 
rotation  excludes  experience  from  office,  and  all  that  is  left  to  a 
party  aggrieved  by  it,  is  his  remedy  by  action. 

Nor  had  the  sheriffs  deed  become  competent  eridence  under 
the  statute  by  rirtue  of  the  recorder's  certificate.  That  the  au- 
thentication prescribed  for  it  is  acknowledgment  before  the  court, 
and  not  before  a  magistrate,  shows  that  it  is  not  within  the  pur- 
view of  the  recording  laws.  It  is  argued  that  the  acknowledg- 
ment is  before  a  judge,  when  it  is  before  all  the  judges  who 
compose  a  court.  It  is  certified,  however,  not  according  to  the 
requisition  of  those  laws,  by  a  judge  as  the  act  of  a  magistrate, 
but  by  the  ^kothonotaiy  as  the  act  of  a  body;  and  the  caption 
is  different.  What  statute  authorizes  a  recorder  to  act  on  the 
certificate  of  a  prothonotary  ?  If  a  sheriff's  deed  might  thus  be 
authenticated,  an  affidavit  of  the  subscribing  witnesses  would 
slso  give  it  effect,  by  entitling  it  to  entry  of  record.  But  it  is 
a  link  in  a  chain  of  judicial  proceedings;  and  being  already  of 
record,  it  would  be  as  useless  to  record  it  over  again,  for  pur- 
poses of  notice,  as  it  would  be  to  record  the  other  proceedings 
in  the  action.  It  would  occasion  perplexity  and  uncertainty,  if 
purchasers  were  bound  to  resort  to  different  offices,  as  inde« 
pendent  souroes  of  information,  instead  of  but  one.    Such  a 
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deed  xnight  be  beneficially  recorded  for  purposes  of  presenra- 
tion;  but  to  authorize  it  would  require  a  statute.  The  recording 
acts,  however,  give  no  more  effect  to  an  exemplification^  than 
common  law  proof  of  execution  would  give  to  the  original. 
They  dispense  with  every  other  act  of  authentication  than  the 
certificate  of  the  magistrate,  or  the  affidavit  of  the  subscribing 
witnesses;  but  they  certainly  do  not  make  an  attested  copy  com- 
petent where  the  original  would  not  be  so.  The  deed  before  us 
did  not  fill  the  gap  in  the  plaintiff's  title;  and,  on  both  grounds, 
it  ought  to  have  been  excluded. 
Judgment  reversed,  and  venire  de  novo  awarded. 

&BCOBD  Copt  ot  Dbed  not  Rsquibid  to  bs  Rsoobdsd,  osa  not  be  r^ 
oeiTed  in  evidenoe:  Oitdngs  v.  HaO,  2  Am.  Deo.  602;  CAen^  v.^ToCHm,  Id. 
680;  JodboA  v.  Biee,  20  Id.  683. 

PaxsuiiFTioN  07  Dus  ExBOimoir  or  Smoopf's  Dud,  wbut  Raoid:  At 
§trong  r,  McOcf^  81  Am.  Deo.  435. 


SlEINliAN  V.   WlLKINeL 

[T  Wixn  A1I9  SnoBum.  46^.] 

Lmr  ov  ▲  Wabxhoubsiian  is  SFKonrio,  not  Gknxbal;  and  where  the  o«na< 
enhip  in  the  goodB  bailed  ie  entirely  in  the  beilor,  or  a  poxdiaaer  from 
hlin,  each  parcel  of  the  goods  ia  liaUe  for  the  wanhonae  ehaigea,  not 
only  for  ita  partionlar  proportion,  bat  for  the  whole  thereof,  proTided 
the  whole  was  reoeiyed  under  one  bailment. 

Tbovsb  against  the  defendant  as  warehouseman,  for  the  con* 
version  of  certain  goods,  part  of  a  large  lot  which  had  been 
stored  with  him  by  Hamilton  &  Humes,  plaintiff's  assignors. 
No  tender  of  any  charges  was  made  when  the  demand  for  the 
goods  was  made.    The  further  facts  appear  in  the  opinion. 

Oilmare,  for  the  plaintiff  in  error. 

Hotoe,  for  the  defendant  in  error. 

By  Court,  Oebson,  C.  J.  Though  a  plurality  of  the  barons  in 
Bex  V.  Eumphery,  1  McOle.  &  Yo.  194, 195,  dissented  from  the 
dictum  of  Baron  Graham,  that  a  warehouseman  has  a  Hen  for 
a  general  balance,  like  a  wharfinger,  I  do  not  understand  them 
to  have  intimated  that  he  has  no  lien  at  all.  They  spoke  of  it 
as  an  entity;  and  seem  to  have  admitted  that  he  has  a  specific 
lien,  though  not  a  general  one.  There  is  a  well-known  distinc- 
tion between  a  commercial  lien,  which  is  the  creature  of  usage, 
and  a  common  law  Hen,  which  is  the  creature  of  policy.    The 
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fixBt  gi^BB  a  zight  to  xetain  for  a  balance  of  aooonnt;  the  second, 
for  flernoee  perfonned  in  relation  to  the  particular  property, 
dommerdal  or  general  liens,  which  have  not  been  fastened  on 
the  law  merchant  hj  inyeterate  nsage,  are  disoonntenanced  bj 
the  conrte  as  encroachments  on  the  common  law;  and  for  that 
reason  it  wonld  be  impossible  to  maintain  the  position  of  Baron 
Graham,  for  there  is  no  evidence  of  usage  as  a  fotmdation  for  it, 
and  no  text-writer  has  treated  a  warehouse  room  as  a  subject  of 
lien  in  any  shape.  In  Bex  t.  Humpheryy  it  was  inrolyed  in  the 
discussion  only  incidentally;  and  I  haye  met  with  it  in  no  other 
case.  Bnt  there  is  donbUess  a  specific  lien  proyided  for  it  by 
the  jnstioe  of  the  common  law.  From  the  case  of  a  chattd 
bailed  to  aoqmie  additional  yalue  by  the  labor  or  skill  of  an 
artisan,  the  doctrine  of  specific  lien  has  been  extended  to  almost 
every  ease  in  which  the  thing  has  been  improyed  by  the  agency 
of  the  bailee.  Tet,  in  the  recent  case  of  Jachwn  v.  Cummins^  5 
Mlee.  &  W.  812,  it  was  held  to  extend  no  farther  than  to  cases  in 
which  the  bailee  has  directly  conferred  additional  yalue  by  labor 
or  skill,  or  indirectly  by  the  instrumentality  of  an  agent  under 
his  control;  in  supposed  accordance  with  which  it  was  ruled  that 
the  agistment  of  cattle  giyes  no  lien.  But  it  is  difficult  to  find 
an  argument  for  the  position,  that  a  man  who  fits  an  ox  for  the 
shambles,  by  fatting  it  with  his  proyender,  does  not  increase  its 
intnnsic  yalue  by  means  exclusiyely  within  his  control.  There 
axe  certainly  cases  of  a  different  stamp,  particularly  Bevan  y. 
Waten^  Moo.  &  M.  285,  in  which  a  trainer  was  allowed  to  re- 
tain for  fitting  a  race-horse  for  the  turf. 

In  Jadkson  y.  Cummins  we  see  the  expiring  embers  of  the 
primitiye  notion  that  the  basis  of  the  lien  is  intrinsic  improye- 
ment  of  the  thing  by  mechanical  means;  but  if  we  get  away  from 
it  at  all,  what  matters  it  how  the  additional  yalue  has  been  im- 
parted, or  whether  it  has  been  attended  with  an  alteration  in 
the  condition  of  the  thing?  It  may  be  said  that  the  condition 
<xf  a  fat  ox  is  not  a  permanent  one;  but  neither  is  the  increased 
yalue  of  a  mare  in  foal  permanent;  yet  in  Scarf e  y.  Morgan,  4 
Uee.  ft  W.  270,  the  owner  of  a  stallion  was  allowed  to  haye  a 
lien  for  the  price  of  the  leap.  The  truth  is,  the  modem  decis- 
ions  eyince  a  struggle  of  the  judicial  mind  to  escape  from  the 
narrow  confines  of  the  earlier  precedents,  but  without  haying  as 
jet  established  principles  adapted  to  the  current  transactions 
and  conyeniences  of  the  world.  Before  Chase  v.  Wesimore,  5  Man. 
Jb  8el.  180,  there  was  no  lien  even  for  work  done  under  a  spe- 
cial agreement;  now,  it  is  indifferent  whether  the  price  has  been 
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fixed  or  not.  In  that  case,  Lord  EUenborongh,  alluding  to  tfa0 
old  decisions,  said  that  if  they  **  are  not  sapporied  bj  law  and 
reason,  the  oonyenience  of  mankind  certainly  requires  that  our 
decisions  should  not  be  gOTemed  by  them;'*  and  Ohief  Justice 
Beet  dedaied  in  Jacobs  t.  Latour,  5  Bing.  182,  that  the  doctrine 
of  lien  is  so  just  between  debtor  and  creditor,  that  it  can  not  be 
too  much  fayored.  In  Kirknum  y.  8hawcro88,  6  T.  B.  17,  Lord 
Eenyon  said  it  had  been  the  wish  of  the  courts,  in  all  cases  and 
at  all  times,  to  cany  the  lien  of  the  common  law  as  far  as  pos- 
sible; and  that  Lord  Mansfield  also  thought  that  justice  required 
it,  though  he  submitted  when  rigid  rules  of  law  were  against  it. 
What  rule  forbids  the  lien  of  a  warehouseman?  Lord  Ellen- 
borough  thought  in  Ohase  t.  Westmore,  aupra^  that  ereiy  case 
of  the  sort  was  that  of  a  sale  of  services  pezf ormed  in  relation 
to  a  chattel,  and  to  be  paid  for,  as  in  the  case  of  any  other  sale, 
when  the  article  should  be  deliTered.  Now,  a  sale  of  warehouse 
room  presents  a  case  which  is  bound  by  no  pre-established  rule 
or  analogy;  and,  on  the  ground  of  principle,  it  is  not  easy  to* 
discover  why  the  warehouseman  should  not  have  the  same  lien 
for  the  price  of  future  delivery  and  intermediate  caie  that  a 
carrier  has.  The  one  deUvers  at  a  different  time,  the  other  at  a 
different  place;  the  one  after  custody  in  a  warehouse,  the  other 
in  a  vehicle;  and  that  is  all  the  difference. 

True,  the  measure  of  the  carrier's  responsibility  is  greater; 
but  that,  though  a  consideration  to  influence  the  quanium  of 
his  compensation,  is  not  a  consideration  to  increase  the  number 
of  his  securities  for  it.  His  lien  does  not  stand  on  that.  He  is 
bound  in  England  by  the  custom  of  the  realm  to  carry  for  aU 
employers  at  established  prices;  but  it  is  by  no  means  certain 
that  our  ancestors  brought  the  principle  with  them  from  the 
parent  country  as  one  suited  to  their  condition  in  a  wilderness. 
We  have  no  trace  of  an  action  for  refusing  to  carry;  and  it  is 
notorious,  that  the  wagoners  who  were  formerly*the  carriers  be- 
tween Philadelphia  and  Pittsburgh,  frequentiy  refused  to  load 
at  the  current  price.  Now,  neither  the  carrier  nor  the  warehouse* 
man  adds  a  particle  to  the  intrinsic  value  of  the  thing.  The  one 
delivers  at  the  place,  and  the  other  at  the  time,  that  suits  the 
interest  or  the  convemfence  of  the  owner  of  it,  in  whose  estima- 
tion it  receives  an  increase  of  its  relative  value  from  the  services 
rendered  in  respect  of  it,  else  he  would  not  have  imdertaken  to* 
pay  for  them.  I  take  it,  then,  that,  in  regard  to  lien,  a  ware- 
houseman stands  on  a  footing  with  a  carrier,  whom  in  this  coun* 
try  he  closely  resembles. 
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NoWy  it  is  (dear  from  Sodergren  t.  Flight  and  Jennings,  cited 
6  East,  662,  that  where  the  ownership  is  entire  in  the  consignee, 
or  a  purchaser  from  him,  each  parcel  of  the  goods  is  bound,  not 
only  for  its  particular  proportion,  but  for  the  whole,  provided 
the  whole  has  been  carried  under  one  contract;  it  is  otherwise 
where  to  charge  a  part  for  the  whole  would  subject  a  purchaser 
to  answer  for  the  goods  of  another,  delivered  by  the  bailee  with 
knowledge  of  the  droumstances.  In  this  instance,  the  entire 
interest  was  in  Hamilton  ft  Humes,  in  whose  right  the  phuntifl 
sues;  and  the  principle  laid  down  1^  the  presiding  judge  was 
substantially  right.  On  the  other  hand,  the  full  benefit  of  it 
was  not  given  to  the  defendant  in  charging  that  the  demand  and 
refusal  was  evidence  of  conversion.  There  was  no  evidence  of 
tender  to  make  the  detention  wrongful;  and  the  defendant 
would  have  had  cause  to  complain,  had  the  verdict  been  against 
him,  of  the  direction  to  deduct  the  entire  price  of  the  storage 
from  the  value  of  the  articles  returned,  and  to  find  for  the 
plaintidPa  sum  equal  to  the  difference.  But  there  has  been  no 
error  which  the  plaintiff  can  assign. 

Judgment  afflbrmed.  

WAxmouaxMAN'B  Lmr,  DxriNinoN  or.— The  lion  of  a  warehonMmaB 
may  be  defined  to  be  his  right  to  retain  poMenton  of  the  goods  of  another, 
ftond  with  him,  nntil  the  satistaction  of  some  charge  imposed  npon  them. 
This  is  in  sahstanoe  the  definition  which  was  giyen  in  the  civil  law,  and  it  has 
been  adopted  and  approved  by  the  leading  courts  and  text- writers,  both  Eng« 
Ush  and  American:  Todor's  K  Oss.  686;  3  Pars,  on  Con.  234;  2  Kent's  Com. 
634;  Schooler  on  BaiL  524;  I>oniat,  lib.  1,  tit.  2,  sec.  3,  art  3;  iS^AmacTfy.  B^ood; 
S  Wend.  268;  S.  C,  24  Am.  Dea  143;  JicFarUmdr.  Wheeler,  20  Wmd,  467; 
Uarffom  y.  Ocngdon,  4  K.  T.  552.  Who  are  warehonsemen,  and  the  natovs 
and  extent  of  their  liability,  may  be  foond  treated  of  at  length  in  the  note 
toSehmUUv.  Blood,2iAm.  Dea  145. 

Whin  thb  Lisn  Bzmis. — ^The  right  of  a  bailee  to  a  Usn  npon  the  goods 
jntmsted  to  him,  althoogh  borrowed  and  incovpcrated  into  the  common  law 
from  the  civil  law,  at  an  early  period,  was  originally  confined  to  cases  whsvs 
the  principles  of  natoral  justice  and  the  exigencies  of  society  demanded  it; 
as  in  the  cases  of  innkeepers  and  common  carriers,  who  were  obliged  by  law 
to  receive  the  goods  o£Eered  to  them,  or  where  goods  were  resoaed  at  sea,  at 
(he  labor  and  expense  of  the  party  invested  with  the  lien.  In  the  process  of 
dme,  as  the  development  of  the  common  law  took  place,  the  right  of  lien  waa 
extended  to  new  relations,  until  now  the  doctrine  is  firmly  settled,  that  everx 
bailee  for  hire,  indnding  of  course  a  warehooseman,  who  by  his  labor  and 
skill  has  imparted  an  additional  valne  to  the  goods  intmsted  to  him,  hss  a. 
lien  npon  the  property  for  his  ressonable  chsrges:  Morgan  y.  Ckmgdon,  4  K. 
Y.  562;  Sehmidi  y.  Blood,  9  Wend.  288;  MelbHand v.Wheeler,  26  Id.  467r 
Low  y.  Martin,  18  DL  286.  The  lien  of  a  warehooseman  is  specific,  not  gen- 
eral; and  while  no  lien  exists  for  a  general  balance  of  accoont,  still  the  ware- 
hooseman may  deliver  a  part  of  goods  stored  with  him,  and  retain  the  rest 

for  the  amoont  of  the  charges  on  the  whole,  provided  the  whole  was  rseeivedi 
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under  one  and  the  Mune  bailment  In  thia  respect  the  lien  of  a  warehouse- 
man difiers  materially  from  that  of  a  wharfinger,  who  has  a  general  lien, 
founded  npon  a  long  continued  and  repeatedly  recognized  custom,  for  a  bal- 
ance of  account:  Schmidt  v.  Blood,  9  Wend.  268;  S.  C,  24  Am.  Deo.  143; 
McFarland  t.  Wheder,  26  Wend.  467;  Leuckhart  v.  Cooper,  2  Hodg.  150; 
Bitxton  V.  Bantghan,  6  Gar.  ft  P.  674;  8coU  t.  Juter,  8  Eng.  (Ark.)  437;  Loto 
▼.  Martin,  18  111.  286.  In  the  first  of  these  cases,  which  is  a  leading  cajie 
upon  this  subject,  the  plaintiff  had  deposited  ninety-nine  tons  of  hemp  with 
the  defendants  as  warehousemen.  Certain  portions  of  the  hemp  were  deliv- 
ered from  time  to  time  upon  the  order  of  the  plaintiff,  without  payment  ot 
the  charges.  Two  tons  of  that  remaining  undelivered  having  been  stolen, 
the  balance  was  demanded.  This  the  defendants  refused  to  deliver  until 
their  charges  for  storage  on  the  whole  amount  were  paid.  Upon  the  trial  in 
the  lower  court  the  defendants  offered  to  prove  a  usage  among  the  warehouse 
men  in  New  York,  by  which  a  lien  existed  on  the  balance  in  their  hands  for 
the  whole  amount  of  the  charges  on  each  particular  bailment  This  offer  the 
court  refused.  Upon  appeal  to  the  supreme  court,  Sutherland,  J. ,  said,  in  re- 
versing the  decision  of  the  lower  court:  "  The  defendants  had  a  lien  on  the 
whole  and  every  part  of  the  hemp  for  their  storage  of  the  whole — ^it  was  but 
one  parcel:  the  whole  ^-as  deposited  with  them  at  the  same  time;  it  was  but 
one  transaction.  It  is  admitted  that  the  defendants  might  have  refused  to 
deliver  any  portion  of  the  hemp  until  their  storage  for  that  particular  portion 
was  paid;  but  having  parted  with  all  but  six  and  a  half  tons,  it  is  contended 
that  they  have  no  right  to  retain  that  for  their  charges  in  relation  to  the  other 
portions.  This  can  not  be;  it  would  be  found  moet  inconvenient  in  practice. 
Restricting  the  lien  to  sertices  rendered  in  relation  to  the  whole  quantity  de- 
posited at  the  same  time,  it  becomes  a  just  and  reasonable  rule,  giving  effect 
■ndoubtedly  to  the  actual  intentions  and  understanding  of  the  parties,  and 
promoting  the  convenience  of  trade  and  business.  ** 

And  so  also  where  a  debtor  deposits  goods  with  his  creditor,  no  lien  is 
created  on  the  goods  for  the  amount  of  the  debt:  Piequit  v.  McKay,  2  Blackl 
466;  JaarviB  v.  Rogen,  13  Mass.  389;  Allen  v.  Magidrt,  13  Id.  490.  Nor  will 
the  fact  that  a  custom  exists  among  warehousemen  to  hold  all  goods  deposited 
with  them  for  the  general  balance  due  from  the  party  depositing,  whether  he 
be  the  owner  or  not,  change  the  rule,  the  courts  in  such  case  holding  the  cus- 
tom to  be  unreasonable  and  unjust,  and  therefore  bad  in  law:  Leuckhari  v. 
Cooper,  2  Hodg.  150.  It  is  necessary,  also,  to  the  existence  of  the  lien,  that 
the  goods  are  deposited  with  the  consent,  express  or  implied,  of  the  owner: 
Buxion  V.  Bantghan,  6  Car.  k  P.  674.  In  this  case  the  plaintiff  intrusted  his 
phaeton  to  a  painter,  to  have  certain  work  performed  on  it  The  painter,  with- 
out authority,  and  after  he  had  received  payment  for  his  work,  deposited  the 
carriage  on  tiie  premises  of  the  defendant,  under  an  agreement  that  it  should 
lemain  there  a  certain  time  without  charge,  but  that  if  it  remained  longer, 
ehaige  should  be  made.  The  painter  never  did  the  work  or  removed  the  car> 
riage,  and  after  it  had  remained  on  the  defendant's  pxemiBes  long  after  the 
time  stipulated  for,  the  plaintiff  demanded  it»  but  was  refused  possession  un- 
less the  charges  for  storage  were  paid.  In  an  action  of  trover,  the  court  of 
exchequer  held  that  the  painter  had  no  right  to  bargain  for  the  storage  unless 
authorized  by  the  owner,  and  that  consequentiy  no  lien  was  created.  Nor  if 
goods  belonging  to  different  owners  are  aldpped  by  one  bill  of  lading,  will  the 
consignee  have  a  lien  upon  the  property  of  one  for  the  amount  of  his  charges 
upon  that  of  the  others:  Hale  v.  Barrett,  26  HI.  195.  Whether  a  warehoaRe* 
man  is  entitied  to  a  lien  for  back  charges  which  he  has  paid,  has  given  rise  to 
difibienoe  of  judicial  opinion.  The  weight  of  anthority,  however,  wou  M 
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•eem  to  give  him  snch  right,  and  the  civil  code  of  GaUfomift  has  ezpreesly 
provided  in  eeotlon  2876  tlutt  where  the  holder  of  a  special  lien  is  compelled 
to  Mitisfy  a  prior  lien  for  his  own  protection,  he  may  enforce  payment  of  the 
amount  ao  paid  by  him,  as  a  part  of  the  daim  for  which  his  own  lien  ezista. 
And  80  alao  a  warehouseman,  with  whom  goods  are  deposited  by  a  railroad 
under  instmotions  not  to  deliver  them  until  their  charges  were  paid,  may  re- 
fose  poesesrioQ  nntil  snch  payment  is  made:  Alden  v.  Carver ,  13  Iowa,  268. 
And  if  he  disobeys  snoh  instmotions  and  delivers  the  goods  without  ooUeot- 
ing  the  charges  for  freight,  he  is  liable  to  the  carrier:  Lee  v.  SaUer,  Hill  &  D. 
163.  In  Baee  v.  UpUm,  1  Minn.  408,  a  different  conclusion  was  reached,  and 
it  was  there  held  that  a  warehouseman  who  reoeives  goods  from  a  steamboat 
In  the  carrying  trade,  and  pays  the  freight  charges,  does  not  by  such  payment 
obtain  a  lien  upon  the  goods.  In  the  absence  of  any  special  contract  r^^at- 
ing  the  amount  to  be  paid  for  storage,  the  lien  ezirts  for  the  reasonable  value 
thereof;  and  in  GaUfomia  it  is  provided  by  the  civil  code,  section  1853,  that 
in  the  absence  of  a  special  agreement  or  usage,  a  depositary  for  hire  is  entitled 
to  one  week's  hire  for  the  sustenance  and  shelter  of  living  animals  during 
any  fraction  of  a  week,  and  to  half  a  month's  hire  for  the  storage  of  any  other 
property  during  any  portion  of  a  half  month. 

Wbbn  the  Luk  dosb  hot  Exist  ob  is  Lost. — ^It  has  repeatedly  been 
said,  that  it  is  of  the  very  essence  of  the  existence  of  a  bailee's  lien  that  poa- 
session  of  the  goods  is  retained  by  him.  It  necessarily  follows  that  if  such 
possession  is  voluntarily  surrendered  by  a  warehouseman,  the  lien  Ib  de- 
stroyed, although  the  bailor  may  remain  personally  liable  for  the  amount  oi 
the  waiehouse  charges:  Edwards  on  Bail.  308;  Tudor's  Lead.  Gas.  696,  707; 
3  Pars,  on  Gon.  244;  McFaarland  v.  Wlieeler,  26  Wend.  467.  Nor  will  the 
lien  be  revived  upon  the  bailee's  accidental  recovery  of  the  possession  of  the 
property:  HaU  v.  BarreU,  26  HI.  796.  If  the  contract  of  storage  provides  for  a 
particular  time  of  payment,  or  for  a  mode  inconsistent  with  that  which  the  law 
would  imply,  no  lien  is  created:  Chase  v.  Wlutmore^  5  Man.  &  SeL  306;  Hut- 
Urn  V.  Br%»gg,  2  Marsh.  345;  dnoeU  v.  Shnprnm^  16  Ves.  275;  WaUoer  v.  BircK 
6  T.  B.  268;  Chandler  v.  Belden,  18  Johns.  167;  Woolen  Mfy,  v.  HunOeif, 
8  N.  H.  441;  Oumming  v.  Harris,  3  Vt.  244.  And  if  such  agreement  is 
made  after  the  bailment,  the  lien  which  might  have  existed  is  destroyed: 
Trust  V.  Pirssonf  1  Hilt.  292.  In  this  case  an  agreement  was  made  between 
the  plaintiff  and  the  defendant^  whereby  the  latter  was  to  have  the  right  to 
store,  repair,  and  sell  lus  pianos  in  the  plaintiff's  store,  for  which  privilege 
he  was  to  pay  twenty-five  dollars  at  the  end  of  each  month.  In  an  action  to 
enforce  the  lien  the  court  held,  that  even  conceding  the  contract  between  the 
partiee  amounted  to  a  bailment,  of  which  there  was  great  doubt,  neverthe- 
less the  provision  in  reference  to  the  time  of  payment  was  inconsistent  with 
the  existence  of  the  lien.  And  upon  the  same  principle  no  lien  Ib  created 
where  there  is  an  established  custom  to  deliver  goods  to  houses  in  good  stand- 
ing without  payment  of  the  charges,  reliance  being  placed  upon  the  personal 
credit  of  the  bailors:  Dunham  v.  Pettte,  1  Daly,  112;  or  where  it  appears 
from  the  usual  course  of  dealings,  that  storage  was  paid  at  the  Ghristmas  fol- 
lowing the  delivery  of  the  goods  to  the  bailee,  whether  the  same  were  re- 
moved from  the  wwehonse  or  not:  Cravfshay  v.  Hon\fray,  4  Bam.  &  Aid.  60. 
The  right  of  lien  is  also  waived  if  the  warehouseman,  when  demand  is  made 
upon  him  for  the  delivery  of  the  goods  stored,  places  his  refusal  to  make  de- 
livery upon  any  ground  other  than  that  of  non-payment  of  his  charges:  Salius 
V.  BvereU,  20  Wend.  267;  Dirks  v.  Bichard,  4  Man.  &  G.  674;  Weeks  v.  Ooode. 
6  0.  B.  (N.  a)  367;  JBhereU  v.  Cqffln,  6  Wend.  608;  HcXbrook  v.  Wighl,  24  Id. 
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160.  •  Thna  in  Boardman  v.  8iU,  1  Gamp.  410,  where  delivery  was  refuted  on 
the  groond  of  ownership  of  the  goods,  it  was  held  that  the  right  of  lien  was 
waived  and  could  not  be  relied  upon  to  defeat  an  action  of  uu»ier.  So  a)so  a 
statement  to  an  attaching  offioer,  made  by  the  bailee,  to  the  effect  toat  there 
were  no  charges  on  the  goods,  has  been  heldtoamoonttoawaiverof  thelieni 
/^icKfaiiaii  T. /Veres,  23  CaL  608;  and  the  same  resnlt  has  been  reached  by  claim* 
ing  to  hold  the  goods  as  security  for  a  general  balance:  Scott  y.  Jester,  8  Bng. 
4S!»  Where,  however,  the  owners  of  certain  cloths  demanded  them  of  one  en- 
titled to  a  warehoossman's  lien,  withoat  payment  of  the  chaiges,  and  possss 
sion  was  refused,  with  the  remark  by  the  bailee  ''that  he  might  as  well  give 
up  every  transaction  of  his  life,**  the  courts  while  recognising  the  doctrine  of 
Boardman  ▼.  SiU^  mipra,  held  that  the  lien  had  not  been  waived.  It  is  nee- 
esaary,  alao,  to  the  existence  of  the  lien,  that  the  person  daiming  the  same 
ahoold  be  aotoally  engaged  in  the  boainess  of  a  waiehoqseman.  One  who 
limply  permits  another  to  deposit  a  chattel  in  an  nnooonpied  room  In  his 
pwimisas,  dosa  not  acquire  a  lien  thereon:  Alt  v.  WMmbergt  6  Boiw.  176b 


Nbbmhh  v.  Dbuml 

[8  Waxxs  AMD  Saaouai;  9.] 

■ODBeaMJi  ABsnunoDiT,  Made  oh  Valuabli  or  Bmr  Good  Ckxvsmou* 
nov,  will  always  be  ezeonted  by  a  chancellor;  hence  where  one  gives  an 
Older  to  his  attorney  to  pay  to  another  person  the  amoont  of  a  daim 
pimwd  in  l*i«  IimmIm  for  collection,  such  amonnt  will  not  thereafter  be 
subject  to  attachment  for  the  debt  of  the  drawer,  even  thoo^  the  order 
be  not  accepted  by  the  drawee. 


Ebbob  to  the  district  court  of  Meroer  oooniy.  Nesmith,  hav- 
ing obtained  judgment  against  the  defendants,  issued  aJL/a.^ 
with  a  danse  of  attachment,  and  a  9Gi.fia,  against  one  Hawldns, 
as  gamishee.  The  garnishee  answered  that  he  owed  a  debt  to 
the  defendants,  for  which  they  had  obtained  a  judgment  against 
him.  The  plainti£F  then  asked  judgment  against  the  garnishee, 
whereupon  Wheelen  appeared  in  court  and  claimed  the  fund, 
under  the  following  order: 

"  H.  H.  Budd,  Esq.,  please  pay  orer  to  William  Wheelen  or 
order  the  amount  of  the  note  on  John  Hawkins  when  collected, 
as  the  note  is  to  be  applied  to  the  payment  on  a  note  in  the 
Warren  Bank;  or  if  said  Drums  and  OoUins  should  pay  off  said 
note,  this  order  to  be  lifted.    By  so  doing  you  will  oblige 

**Jaooib  Dbux, 
Huay  Dame, 
••  Fab.  U,  1843.  Jimis  Oolxos.'' 

On  the  back  was  indorsed  the  following: 

**  Accept  the  within  order,  and  agree  to  pay  over  the  same 
when  collected,  reserving  my  fees  and  percentage. 
'<Feb.  U.  1842.  H.  H.  Budd.' 


*f 
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The  court  below  gave  judgment  for  the  defendant. 
Stephenson,  for  the  plaintiff  in  error. 
Pearson,  for  the  defendant  in  error. 

By  CoiTBT.  An  equitable  assignment  is  an  agreement  in  the 
nature  of  a  declaration  of  trust,  which  a  chancellor,  though 
deaf  to  the  prayer  of  a  Tolunteer,  ncTer  hesitates  to  execute 
when  it  has  been  made  on  Taluable,  or  CTen  good  consideration. 
Could  there  be  a  more  explicit  declaration  than  the  order  before 
us?  Drum  and  Collins  draw  on  their  lawyer  for  the  proceeds 
of  an  action  against  Hawkins,  which  they  declare  in  the  order 
to  have  been  appropriated  to  payment  of  their  note  in  the  War- 
ren Bank,  on  which  Wheelen,  the  payee,  was  one  of  their  sure- 
ties. If  this  appropriation  was  a  condition  of  the  contract  of 
suretyship,  it  rested  on  a  valuable  consideration;  if  it  was  not, 
it  rested  on  a  good  one,  which  is  equally  available.  Drum  and 
Collins  were  bound  to  secure  Wheelen  by  putting  funds  into 
his  hands  to  take  up  the  paper  at  maturity,  if  they  should  not; 
and  in  giving  this  order  they  yielded  to  a  moral  obligation^ 
which  is  a  consideration  for  an  express  contract.  The  appro- 
priation, then,  being  complete  as  an  assignment  of  the  fund  hj 
the  agiteement  of  the  parties,  even  without  the  acceptance  <rf 
the  drawee,  could  not  be  revoked. 

Judgment  affirmed.  

AsnomcBHT  or  Dnr  is  Pbrvbot,  as  aoawbt  Subsiqubiit  AvrMmzsQ 
Cbedrob,  althoagh  no  notioe  of  the  Mm'gnmwnt  is  given  to  the  debtort 
Mmr  V.  Scheneh,  38  Am.  Dea  633»  note  636.  A  letter  of  attoney,  aathor^ 
iziag  the  attorney  to  receive  and  receipt  for  debt  dne  to  the  oonttitaent  from 
a  third  person,  which  contains  a  clause  stating  that  the  letter  is  an  assign- 
ment of  the  debt,  will  be  considered  an  assignment  thereof,  though  it  is  not, 
in  terms,  irrevocable,  and  does  not  expressly  authorise  the  attorney  to  re- 
ceive the  money  to  his  own  use;  and  the  employer  of  one  who  assigns  his 
future  A^ynitiga  to  another,  can  not,  after  such  andgnment,  be  ohaiged  as  the 
trustee  of  the  assignor  in  a  process  sued  out  by  another  creditor:  Weed  v. 
JeweUf  87  Id.  115,  note  117;  assignment  of  debt  to  become  due  is  valid,  and 
a  ganushment  thereafter  made  is  ineffectual,  and  acceptance  by  the  payor  is 
unnecessary:  Payne  v.  Mayor  etc,  qfJUobUe,  37  Id.  744,  note  745;  but  funds 
conveyed  by  a  void  assignment  are  attachable  upon  execution  in  Pennsyl- 
vania: Stewart  v.  McMtnUy  39  Id.  115,  note  117.  As  to  the  necessity  of  no- 
tice to  the  debtor  of  the  assignment  of  a  chose  in  action,  see  the  note  to  Van 
Btubirk  V.  Hartford  Fire  Int.  Co.,  36  Id.  475,  and  the  conflicting  authorities 
there  cited  and  referred  to. 

The  pringifal  casb  is  citkd  in  Ooehenaur*s  Executors  v.  Hoetetter,  18  Pa. 
St.  421,  to  the  point  that  the  proper  practice  in  cases  of  garnishment  is,  for 
a  party  claiming  a  right  to  the  fund  garnished  to  appear  to  the  act.  fa,  served 
on  him,  and  make  defense  pro  tntereeee  mo;  and  in  Outhrie  dt  Byles*  Appeal, 
92  Id.  272,  in  support  of  the  proposition  that  an  equitable  assignment  is  an 
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agreement  in  the  natore  of  a  declaration  of  trust,  which  a  ohancellcnr,  thoagfa 
deaf  to  the  prayers  of  a  volonteer,  never  hesitates  to  execute  when  it  has 
been  made  on  valuable,  or  even  good  consideration;  in  EaM  Lewiabwrg  L,  A 
JT.  Go,  ▼.  Manh,  91  Id.  100,  to  the  point  that  a  draft  on  a  particular  fund, 
in  the  hands  of  an  attorney  for  collection,  is  an  equitable  assignment  of  it; 
and  to  the  same  point,  and  to  the  further  point  that  the  assignment  can  not 
be  revoked,  even  if  the  draft  was  not  accepted  by  the  drawee,  in  BupU  t. 
BhuUeift  Id.  299;  and  in  (hmmngham  v.  Oarvm,  10  Id.  d67,  to  the  point  that 
an  order  drawn  on  a  fund  by  the  oes^tM  que  trusi  thereof,  in  faTor  of  another 
person,  is  an  irrevocable,  equitable  assignment  thereof,  though  unaaaented  to 
by  the  drawee,  provided  it  originated  in  a  sufficient  oonnderation. 


Gavett's  Appeal. 

[8  Waxxs  AMD  BaaoBAjn,  21.] 

Whsbb  Will  d  Siovsd  bt  DnuBcnoN  of  Tbratob,  who  merely  affizea 
his  mark  thereto,  two  witnesses  are,  under  the  Pennsylvania  statute, 
necessary  to  prove  that  he  was  too  infirm  to  be  able  to  write  his  namei 
and  where  there  is  but  one  witness  to  that  fiact»  proof  by  the  subscribing 
witnesses  that  he  afterwards  acknowledged  the  paper  to  be  his  will,  is 
not  sufficient  to  entitle  it  to  probate. 

Afpsal  from  the  decree  of  the  register's  court  of  Westmore- 
land county,  admitting  to  probate  and  granting  letters  testa- 
mentary upon  a  paper  purporting  to  be  the  last  will  and  testa- 
ment of  Robert  McEean,  deceased.  The  facts  are  sofidently 
stated  in  the  opinion. 

GouUer,  for  the  appellant. 

Foster,  for  the  appellee. 

By  Court,  Gibson,  C.  J.  In  the  remarks  which  the  commis- 
sioners to  rsTise  the  ciyil  code  haTC  appended  to  their  second 
report,  they  say  that  where  the  parly  is  unable  to  affix  his  proper 
signature  to  his  will,  by  reason  of  infirmity  or  otherwise,  it  is 
provided  in  the  statute,  reported  by  them  as  it  has  been  enacted, 
that  it  may  be  done  by  another  person  in  his  presence  and  by 
his  express  direction.  It  must  be  admitted  that  the  statute 
makes  no  such  proTision  in  express  terms;  it  requires  that 
<<  every  will  shall  be  in  writing,  and,  unless  the  person  TnnTriTig 
the  same  shall  be  preyented  by  the  extremity  of  his  last  sick- 
ness, shall  be  signed  by  him  at  the  end  thereof,  or  by  some  per- 
son in  his  presence,  and  by  his  express  direction."  It  will  be 
perceiTed  that  if  he  be  not  thus  preyented,  he  is  left  at  liberty 
by  the  latter  to  sign  it  with  his  own  hand  or  by  the  hand  of  an- 
other; the  one  being  a  substitute  and  an  equiyalent  for  the  other 
at  his  election.    That  inability  to  sign  with  his  own  hand  is  not 
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an  ezpiesB  condition  precedent  to  signing  by  the  hand  of  an- 
other, is  condusiYely  shown  by  transposing  the  clauses  of  the 
sentence.  ETery  will  shall  be  signed  by  the  person  making  it, 
or  by  some  person  directed  to  do  so  in  his  presence,  unless  he 
be  prevented  by  the  extremiiy  of  his  last  sickness — from  doing 
what?  AffiTiTig  his  proi>er  signature  or  procuring  some  one  to 
do  it  for  him;  and  what  ensues  the  happening  of  the  contin- 
gency? Not  a  license  to  employ  another,  for  it  is  a  postukte 
and  a  branch  of.  the  contingency  itself,  that  he  is  unable  to  do 
so;  but  the  case  is  left  to  stand,  as  the  commissioners  very  prop- 
erly say,  on  the  provisions  of  tJie  act  of  1705;  a  conclusion  not 
to  be  avoided  but  regretted,  as  nothing  could  be  more  distress- 
ing than  the  uncertainiy  in  which  the  subject  was  involved  by 
that  statute.  But  it  is  very  clear  that  they  spoke  not  unadvis- 
edly of  the  legal  effect  of  the  section  before  us  in  every  aspect 
of  it,  when  liberally  interpreted,  as  every  remedial  statute  ought 
to  be;  and  the  fact  that  they  had  not  explicitly  declared  their 
whole  intention  in  it,  is  one  proof  among  a  thousand  of  the  in- 
aptitude of  language  to  express  all  the  operations  of  the  mind» 
even  when  used  by  the  most  skillful;  and  of  the  imperfect  adap- 
tation of  legislative  provisions  to  particular  cases.  Little  would 
have  been  done  to  prevent  forgery  or  fraud,  had  signing  by  an 
amanuensifl  been  allowed  to  convenience  or  caprice,  instead  of 
necessiiy. 

In  a  question  of  forgery,  the  character  of  the  handwriting 
must  ever  be  a  circumstance  of  the  first  importance;  and  it 
surely  was  not  intended  to  dispense  with  it  where  it  could  be 
had.    It  might  be  impaired  by  tremor  or  infirmity;  but  even  if 
it  were  destroyed,  the  uncertainty  arising  from  it  would  be  no 
greater  than  if  the  name  had  been  written  by  the  hand  of  an- 
other.    The  handwriting  of  the  party  himself,  is  certainly  bet- 
ter evidence  of  authenticity  than  that  of  any  one  else;  and  it  is 
not  a  supposaUe  case  that  the  legislature  meant  to  subvert  a 
wholesome  principle  of   the  law  of  evidence.     Then  do  the 
proofs  before  us  show  that  the  alleged  testator  was  so  infirm 
as  to  be  unable  to  write  his  name?    The  subscribing  witnesses 
testify  that  when  they  were  called  in,  he  was  sitting  near  the 
table  on  which  lay  the  paper  with  his  name  and  mark  to  it;  and 
that  they  subscribed  their  names  to  it  in  his  presence  and  at  his 
request.    This  is  the  substance  of  their  testimony.   His  physician 
testified  that  his  sight  was  dim,  though  he  could  readily  distin- 
guish his  acquaintances;  and  his  housekeeper  testified  that  he 
had  been  unable  to  read  a  letter  or  the  directions  of  his  physi- 
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dan,  though  she  had  seen  him  reading  books.  Thus  stood  the 
evidenoe  at  the  first  argument,  and  it  certainly  falls  short  of 
proof  of  entire  disabiliiy.  The  additional  fact  brought  out  bj 
the  evidence  since  taken  by  our  direction,  shows  that  defect  of 
vision  was  not  the  difficulty.  The  scrivener  testified  that  he 
could  see  unusually  well  at  the  time  of  signing,  but  complained 
that  **  he  could  not  write  his  name;  that  his  hand  trembled  or 
shook  on  account  of  his  last  sickness."  The  other  witnesses 
say  nothing  about  tremor,  and  it  would  be  a  measuring  case,  did 
the  question  of  disability  stand  on  common  law  evidence  before 
a  jury,  instead  of  the  evidence  prescribed  by  a  statute  which  re- 
quires the  testimony  of  two  witnesses  to  every  part  of  the  case. 
Here  it  stands  on  the  credibiliiy  of  the  scrivener  alone;  and  in 
that  respect  the  proof  is  deficient.  It  is  deficient  also  in  the 
evidence  necessary  to  show  that  the  decedent's  name  was  signed 
to  the  pai>er  in  his  presence  and  by  his  express  direction;  and 
though  that  fact  might  possibly  be  inferred  from  the  testimony 
of  the  scrivener,  it  rests  also  on  the  testimony  of  only  one  wit- 
ness. But  inferential  proof  of  direction  seems  to  be  inadmissi- 
ble, as  the  statute  requires  the  direction  to  be  express,  and  con- 
sequentiy  to  be  affirmatively  proved.  Every  part  of  the  case 
must  be  distinctty  made  out  to  satisfy  the  jealous  provisions  of 
a  statute  which  requires  every  fact  that  happens  to  be  a  link  in 
the  chain  of  evidence,  to  be  doubly  proved.  The  subscribing 
witnesses  prove  the  decedent's  subsequent  acknowledgment  of 
the  paper  as  his  will;  but  not  that  his  name  had  been  put  to  it 
in  his  presence  and  by  his  express  direction;  for  which,  accord- 
ing to  Dunhp  V.  Durdop,  10  Watts,  163,  subsequent  acknowledge 
ment  or  adoption  is  not  an  equivalent.  In  these  respects  the 
proof  falls  decisively  short  of  the  sum  required  by  the  statute. 
Decree  reversed,  and  letters  testamentary  revoked. 


Pboov  ov  Siovnro  ov  Will:  See  Choree  v.  Ba^ptitt  if.  O.  qfN.  T.,40  Am. 
Dec.  226,  and  note  231 ,  where  other  eaaes  bearing  on  this  sabjeot  are  oolleoted. 

Thb  fbincipal  0A8B 18  GiTBD  in  Atoy  V.  Hoover^  6  Pa.  St.  33,  to  the  point* 
that  a  mark  made  by  the  party  proposing  a  testamentary  disposition  is  insnf- 
fioient  in  any  case,  and  so  is  the  name  of  such  party,  written  by  another  per- 
son, unless  so  written  in  aooordanoe  with  the  directions  of  the  statnte;  in 
Hay  V.  Hcurden,  6  Id.  413,  as  admitting  that  a  scrawl  or  mark  is  not  alto- 
gether useless  in  ma.lting  proof  of  ezeontion  of  a  will;  and  in  Oreenough  ▼. 
Oreenotigh,  11  Id.  4M,  as  authority  for  the  position,  that  a  testator's  mark  to 
his  name,  at  the  foot  of  a  testamentary  paper,  but  without  proof  that  the 
fUMiM  was  written  by  his  expreas  direction,  is  not  the  signature  required  by 
the  act  of  1833. 
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Beitez  V.  Abmbtbokg. 

[8  WaXX*  Am  BKMBMtMT,  40.] 

Owma  ctw  01^7  Lor  must  Pbotibx  vor  Oabbtino  Oiv  Wazie  that  Islk  or 
awinmnlilM  upon  it,  so  as  not  to  allow  it  to  run  npon  the  lot  of  hif 
Dcighbor. 

Ebbob  to  the  district  court  of  Allegheny  county.  Armstrong, 
the  plainti£F  below,  and  Bentz,  the  defendant  below,  owned  ad- 
joining lots  in  the  ciiy  of  Pittsburgh,  upon  which  houses  were 
built.  There  was  a  spring  upon  the  lot  owned  by  Armstrong, 
and  the  water  from  this  spring,  and  from  Armstrong's  house 
and  lot,  owing  to  a  natural  descent  in  the  ground,  ran  over  the 
lot  of  Bentz.  Bentz  placed  an  obstruction  in  its  way  at  the  line 
of  his  lot,  and  in  consequence  it  ran  into  Armstrong's  cellar  and 
did  the  injury  complained  of.  The  other  facts  appear  from  the 
opinion. 

Bobinaon,  for  the  plamtifif  in  error. 

Lowrey,  for  the  defendant  in  error. 

By  Court,  Esnnbdt,  J.  The  principal  error  in  this  case  is  an 
exception  to  the  charge  of  the  court  upon  a  point  on  which  it 
was  thought  the  plaintiff's  right  to  recover  mainly  depended. 
The  plaintiff  below  claimed  a  right  to  turn  the  water  which  fell 
upon  his  lot  from  rain,  as  also  that  which  arose  from  a  spring 
on  it,  upon  the  adjoining  lot  of  the  defendant  below.  This 
elaim  of  the  plaintiff  below  was  resisted  by  the  defendant,  who 
placed  an  obstruction  on  his  own  lot,  so  as  to  prevent  the  water 
running  on  it  from  the  plaintiff's  lot;  but  the  consequence  seems 
to  have  been  that  the  obstruction  caused  the  water  to  run  down 
on  the  plaintiff's  lot,  so  as  to  produce  some  inconvenience,  at 
least,  if  not  injury  to  him.  For  this  cause  he  brought  this 
action,  and  the  court,  in  their  charge  to  the  jury,  instructed 
them  in  regard  to  this  matter,  that  if  they  believed  the  facts 
testified  to,  the  plaintiff  had  established  his  right  to  an  ease- 
ment; that  is,  a  right  to  turn  the  water  off  his  own  lot  upon 
that  of  the  defendant,  so  as  to  get  dear  of  it,  and  prevent  his 
being  incommoded  by  it,  in  the  occupation  and  enjoyment  of  his 
buildings.  This  was,  in  effect,  deciding  the  cause  in  favor  of 
the  plaintiff  below;  for  the  only  remaining  fact  upon  which  the 
plaintiff's  right  to  recover  rested,  was  that  of  the  defendant's 
having  obstructed  and  prevented  the  water  from  running  over 
his  own  lot  from  that  of  the  plaintiff's,  which  was  not  contested, 
desirous  at  all  times  to  sustain  the  charge  of  the  court  to 
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the  jury,  when  it  can  be  done  fairly  and  truij,  all  the  facts  testi* 
fied  have  been  carefnllj  examined  and  looked  into  with  that 
view,  and  it  does  not  appear  to  us  that  any  facts  have  been  testi- 
fied to  going  in  the  slightest  degree  to  establish  the  plaintiff's 
right  to  an  easement,  sach  as  he  claims  in  this  case.  We  there- 
fore think  that  the  court  erred  in  their  instruction  to  the  jury  on 
ibis  point. 

In  the  argument,  something  was  said  about  the  natural  for- 
mation of  the  surface  of  the  ground  of  the  two  lots,  and  that,  ac- 
cording to  it,  the  water  as  it  fell  in  rain,  was  naturally  inclined 
to  run  off  from  the  lot  of  the  plaintiff  on  to  that  of  the  defend- 
ant below,  and  the  latter  was  therefore  bound  to  submit  to  it. 
This,  however,  I  take  to  be  a  non  sequihir;  for  in  the  purchase 
of  lots  of  ground  laid  out  and  sold  for  the  purpose  of  building  up 
towns  or  cities  thereon,  it  has  ever  been  understood,  and  such 
has  been  the  practice  and  usage  too,  that  the  natural  formation 
of  the  surface  will,  and  indeed  must,  necessarily  undergo  a 
change  in  the  construction  of  the  buildings  and  oilier  improve- 
ments that  are  designed  and  intended  to  be  made.  In  doing 
this,  it  would  seem  to  be  right  that  the  common  benefit  and 
convenience  of  the  respective  owners  of  adjoining  lots  should  be 
consulted  and  attended  to;  but  certainly  no  one  ought  to  be  re- 
strained from  improving  his  lot  in  such  a  manner  as  to  make  it 
answer  the  purpose  for  which  it  was  laid  out,  sold,  and  pur- 
chased, if  practicable  without  overreaching  upon  his  neighbor's 
lot.  He  ought  to  be  permitted  to  form  and  regulate  the  surface 
of  it  as  he  pleases,  either  by  excavation  or  filling  up,  as  may  be 
requisite  to  the  convenient  enjoyment  of  it;  tiUdng  care,  how- 
ever, not  to  produce  any  detriment  or  injury  to  his  neighbor  in 
the  occupation  or  enjoyment  of  his  adjoining  lot.  It  is  of  great 
importance  that  the  water  upon  each  lot,  arising  from  rain  or 
other  cause,  should  be  conducted  by  the  owner  or  occupier 
thereof,  if  he  wishes  to  have  it  removed,  directly  from  it  to  a 
sewer  or  other  place,  appropriated  for  the  receipt  and  discharge 
of  the  same,  and  not  be  turned  or  led  on  to  an  adjoining  lot, 
without  the  consent  of  the  owner;  and  it  appears  to  me  to  be  the 
duty  of  the  owner  of  each  lot,  if  he  improves  it,  to  do  it  in  such 
way,  if  practicable,  as  to  lead  and  conduct  the  water  that  hap- 
pens to  fall  or  be  on  it,  off  in  the  way  just  mentioned,  without 
regard  to  the  original  formation  of  the  surface  of  his  lot.  If  the 
rear  of  his  lot  should  be  elevated  so  much  above  the  front  that  he 
can  not  conduct  the  water  to  the  rear,  so  as  to  discharge  it  into  a 
sewer  or  other  appropriate  place,  then  he  ought  to  bring  it  to  the 
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front  of  his  lot^  where  he  must  of  necessiiy  have  some  place  to 
discharge  it,  without  throwing  it  upon  his  neighbor's  ground. 
This  he  ought  to  do,  even  if  he  should  be  compelled  to  cany  it 
under  or  through  his  house  or  buildings.  As  to  the  exceptions 
to  evidence,  we  can  not  say  that  they  ought  to  be  sustained;  for 
if  what  the  witnesses  were  called  to  testify  to  occurred  before 
the  commencement  of  this  suit,  it  is  not  denied  that  it  would 
be  admissible;  but  to  render  it  inadmissible,  it  ought  to  appear 
distinctly  that  it  occurred  after  the  suit  was  commenced,  which 
is  not  the  case.  Whether  it  occurred  before  or  after  was,  there- 
fore, a  question  to  Ibe  referred  to  the  jury,  with  a  direction  from 
the  court,  if  they  should  be  satisfied  that  what  the  witnesses  tes- 
tified they  saw  was  before  the  commencement  of  the  suit,  then 
it  was  evidence  for  their  consideration;  otherwise,  not.  The 
judgment,  however,  must  be  reversed  on  the  first  ground  men- 
tioned, and  a  venire faciaa  de  novo  awarded. 

OmB  in  Ka^fiman  v.  QrUMimer,  26  FkL  St  414;  And  in  WkUne^  t. 
8ander9,  3  Pittsb.  290,  to  the  point  that  the  owner  of  a  dty  lot  nnut  ao  ngn- 
late  and  grade  it»  as  that  the  water  that  ialU  or  aocnmnlatea  npon  it  shall 
not  ran  upon  his  neighbor's  lot.  Distingoished  in  LMngtton  v.  McDonald, 
21  Iowa,  174. 


Ghadwige  V.  MOOBB. 

[8  Waxxs  AMD  BamttEAWX,  49.] 

SfATun  SuBraHBoro  vor  Onx  Tkab  Sales  on  Exboutioh  or  Lahss  for 
leas  than  two  thirds  of  their  appraised  valae,  is  not  prohibited  bj  sec- 
tion 10  of  artide  1  of  the  oonstitation  of  the  United  States,  slthong^  the 
judgment  upon  which  the  exeontion  issued  was  rendered  npon  a  contract 
made  previons  to  the  enactment  of  snch  statute. 

Ebbob  to  the  district  court  of  Allegheny  couniy.  Moore  ob- 
tained a  judgment  against  Chadwick,  and  sued  out  a  levari 
facias,  on  which  the  sheriff  sold  the  defendant's  land  for  less 
than  two  thirds  of  its  appraised  value.  The  statute  of  1842 
provided  that  lands  taken  in  execution  should  be  appraised,  and 
that  "  when  the  same  can  not  be  sold  at  public  vendue  or  out- 
cry for  two  thirds  or  more  of  such  valuation  or  appraisement, 
the  sheriff  shall  not  make  sale  of  the  premises,  but  shall  make 
return  accordingly  to  the  court  from  which  the  execution  issued, 
and  thereupon  all  proceedings  shall  be  stayed  for  a  year  from 
the  return  day."  The  district  court  adjudged  this  statute  to  bt 
unconstitutional. 

Ehmter  and  Kline,  for  the  plaintiff  in  error. 
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Mellon,  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  In  this  instance  we  are  to  take  the 
kw  of  the  case  from  the  supreme  court  of  the  United  States, 
the  constitutional  expositor  of  federal  legislation,  whether  or- 
dinaiy  or  fundamental;  and  haply  the  reports  of  its  decisions 
furnish  us  with  principles  which  go  far  to  rule  the  point  in  con- 
test. We  are  to  determine  whether  our  act  of  1842,  which  pro- 
hibits for  a  time  sheriffs'  sales  of  property  for  less  than  two 
thirds  of  the  appraised  value,  impinges  on  the  tenth  section  of 
the  fijrst  article  in  the  federal  constitution,  so  far  as  it  modifies 
the  remedy  to  enforce  contracts  which  existed  when  it  was  en- 
acted. The  statute  of  Illinois,  which  was  the  subject  of  dis- 
cussion in  McCracken  v.  Hayward,  2  How.  608,  differed  from  it 
in  the  cardinal  feature  that  its  prohibition  of  execution  was  per- 
petual; and  if  such  were  the  provision  before  us,  we  would  not 
hesitate  to  pronounce  it  void.  Its  duration,  however,  is  lim- 
ited. The  act  directs  land  taken  in  execution  to  be  appraised, 
and  it  ordains  that  if  it  be  not  bid  to  two  thirds  of  the  appraised 
value,  the  execution  shall  be  stayed  for  a  year,  at  the  expiration 
of  which  the  creditor  may  proceed  with  it  as  if  it  had  not  been 
suspended.  The  statute  of  Illinois  had  no  such  limitation. 
Its  denial  of  execution  was  perpetual,  except  on  terms  not  orig- 
inally contemplated;  and  it  not  merely  impeded  the  remedy, 
but  changed  the  conditions  of  the  right.  The  statute  of  Penn- 
sylvania suspends  the  remedy  only;  still  it  may  be  asked,  if  il 
can  constitutionally  do  so  for  a  year,  why  not  for  a  thousand 
years,  or  any  other  period,  amounting  in  effect  to  perpetuity? 

It  has  been  shown  by  Chief  Justice  Taney,  in  Bronson  v- 
Kinne,  1  How.  817,  that  the  remedy  is  parcel  of  the  right,  and 
that  the  obligation  of  a  contract  may  not  be  impaired  by  act- 
ing on  the  remedy  more  than  it  may  by  acting  directly  on  the 
contract  itself.  He  adopted,  at  the  same  time,  the  language  of 
Mr.  Justice  Stoiy  in  Oreen  v.  Biddle,  8  Wheat.  17,  affirming 
that  acts  of  state  legislation,  which,  while  professing  to  regu- 
late the  remedy,  and  not  to  modify  the  right,  *'  so  change  the 
nature  and  extent  of  existing  remedies  as  materially  to  impaii 
the  rights  and  interests  of  the  owner,  are  as  much  a  violation 
of  the  compact  as  if  they  directly  overturned  his  rights  and  in- 
terests." It  would  be  impossible  to  find  a  rule  precisely  adapted 
to  every  case,  and  the  chief  justice  illustrated  his  principle  by 
examples  which  show  that  he  held  no  more  than  the  essentials 
of  the  contract  to  be  inviolable.  He  admitted  that  to  exempt 
articles  of  the  first  necessity  from  execution,  or  to  accelerate  the 
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bar  of  the  statute  of  limitatioDS,  is  not  to  modify  the  xemedj  so 
as  to  im})air  the  obligation  of  the  contract.  Yet,  as  such  modi- 
fications czamp  the  creditor's  freedom  of  action,  and  decrease 
the  fund  from  which  he  is  to  obtain  satis&ction,  they  act  on  the 
contract  to  at  least  an  inconsiderable  extent.  He  seems  to  put 
the  question  on  the  degree  of  their  action,  though  Mr.  Justice 
Story  had  said,  in  Oreen  y.  Biddle,  that  some  strong  cases  put 
by  him  for  purposes  of  illustration,  differed  from  the  one  be- 
fore him  only  in  the  degree;  whence  it  might  be  inferred  that 
he  went  for  the  absolute  integrity  of  the  constitutional  princi- 
ple. So  &r  as  I  am  at  liberty  to  choose,  I  prefer  the  doctrine 
of  the  chief  justice  as  better  suited  to  a  f ederatiye  system  lilce 
ours,  whose  complexity  is  such  that  the  bodies  which  revolye 
in  it  would  not  perform  their  functions  if  they  were  straitened 
in  their  orbits.  If  regulation  of  the  remedy  were  prohibited 
whenever  it  might  affect  the  fruition  of  the  right  in  any  imagin- 
able degree,  much  wholesome  legislation  would  be  shut  out, 
and  eyen  the  instances  put  by  the  chief  justice  would  not  be 
licensed.  But  perhaps  there  is  no  real  discrepance  in  the  opin- 
ions of  the  judges.  In  Jackson  y.  Lamphire^  8  Pet.  290,  Mr. 
Justice  Baldwin,  speaking  for  the  whole  court,  said  that  it  is 
within  the  undoubted  power  of  state  legislatures  to  pass  record- 
ing acts  by  which  a  grant  in  existence  at  the  time  of  the  enact- 
ment may  be  postponed,  or  acts  of  limitations  reetrictiye  of  the 
remedy.  **  Beasons  of  sound  policy,"  he  said,  "  had  led  to  the 
adoption  of  general  laws  of  both  descriptions,  an4  their  yalidiiy 
can  not  be  questioned.  The  time  and  manner  of  their  opera- 
tion, the  exceptions  to  them,  and  the  acts  from  which  the  time 
limited  shaU  begin  to  run,  will  generally  depend  on  the  sound 
discretion  of  the  legislature,  according  to  the  nature  of  the 
titles,  the  situation  of  the  countiy,  and  the  emergency  which 
leads  to  their  enactment.  Oases  may  occur  where  the  proyis- 
ions  of  a  law  on  these  subjects  may  be  so  unreasonable  as  to 
amount  to  a  denial  of  right,  and  call  for  the  interposition  of  the 
court;  but  the  present  is  not  one." 

This  doctrine,  pregnant  with  good  sense,  is  the  only  one  which 
will  enable  the  state  and  federal  goyemments  to  p^orm  their 
functions  without  collision;  yet  a  recording  act  which  postpones 
a  oonyeyance  in  default  of  performance  of  a  superadded  condi- 
tion, impairs  the  obligation  of  the  contract  as  much  as  does  a 
law  to  stay  for  a  time  the  execution  of  it.  But,  taking  the  prin- 
ciple as  we  are  able  to  collect  it,  rather  from  dUia  of  the  judges 
than  from  points  decided  by  them,  we  axe  to  decide  whether  the 
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tempoxaiy  reeindnt  of  a  xemedy  necessarily  impairs  the  right  in 
an  unreasonable  degree.  Ilayoutof  thecasethoseoonsiderationa 
arising  from  the  form  of  the  secnriiy ,  which  seem  to  have  weighed 
with  the  court  in  Bronaon  y.  Kimie,  1  How.  817.  Did  the  statute 
cut  the  mortgi^ee  off  from  recoyering  on  his  legal  title  in  eject- 
ment, it  would  doubtless  be  unconstitutional  in  that  particular 
aspect;  but  proceeding  by  scire  facias  to  recoyer  his  debt  by  ex- 
ecution of  the  land,  he  stands  as  would  any  other  judgment 
creditor.  Though  tmlimited  in  its  duration,  this  statute  was 
eyidently  produced  by  the  emergency  which  arose  from  collapse 
of  the  credit  system;  and  taking  from  it  the  right  to  sell  for 
two  thirds  the  yalue,  reseryed  for  the  benefit  of  the  creditor,  it 
becomes  an  unconditional  law  to  suspend  the  enforcement  of  the 
isontract  for  a  year.  Is  such  an  exercise  of  the  soimd  discretion 
spoken  of,  so  unreasonable  as  materially  to  impair  the  remedy, 
and  amount  to  a  denial  of  the  right?  To  hold  that  a  state  leg- 
islature is  incompetent  to  relieye  the  public  from  the  pressure  of 
fludden  distress  by  arresting  a  general  sacrifice  of  property  by 
the  machinery  of  the  law,  would  inyalidate  many  statutes  whose 
constitutionaliy  has  hitherto  been  unsuspected.  An  indefinite 
prohibition  of  execution  in  de&ult  of  compliance  with  new  and 
arbitrary  terms,  would  be  a  denial  of  the  remedy  contemplated 
in  the  contract,  not  a  regulation  of  it;  but  there  are  laws  for  a 
temporary  suspension  which  haye  not  been  thought  so.  Such 
is  our  statute  to  stay  for  three  weeks  execution  of  a  judgment 
on  demurrer,  q>ecial  yerdict,  or  case  stated,  in  order  to  giye  the 
unsuccessful  party  a  supersedeas  by  writ  of  error.  True  it  is 
that  a  statute  which  giyes  time  for  something  to  be  done  in  re- 
spect to  the  determination  of  the  right,  is  more  decisiyely  supe- 
rior to  exception  than  one  which  giyes  time  for  the  sake  of  pro- 
crastination merely;  but  we  haye  stay  laws  enacted  in  1836,  and 
operating  in  actions  on  contract  for  periods  graduated  to  the 
amount  of  the  debt,  whose  yalidiiy  has  not  been  contested;  and 
they  certainly  modify  the  remedy  no  further  than  does  a  statute 
of  limitations  which  contingentty  cuts  off  all  remedy  whatever, 
or  one  which  narrows  the  creditor's  recourse  to  the  debtor'a 
property. 

I  belieye,  too,  that  laws  imposing  military  sendee  on  appren- 
tices, or  dissolying  the  contract  of  marriage  for  causes  not  de- 
clared at  the  time  of  its  solemnization,  haye  not  been  resisted; 
and  practical  contemporaneous  usage  goes  far  to  settle  a  question 
of  construction.  Suspensions  of  execution  for  a  reasonable 
time  haye  not  been  unfrequent  in  some  of  our  sister  states,  and 
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creditors  have  submitted  to  them  as  regulations  depending,  in 
the  language  of  Mr.  Justice  Bald^rin,  *'  on  the  sound  discretion 
of  the  legislature,  according  to  the  emergency  which  led  to 
their  enactment."  I  have  found  no  trace  of  a  question  raised 
on  their  validiiy  in  the  reported  decisions  of  the  tribunal  of  the 
last  resort.  On  the  whole,  therefore,  the  act  before  us  api>ears 
not  to  be  so  unreasonable  as  to  caU  for  judicial  interposition. 
Yet  the  case  is  by  no  means  a  clear  one;  and  as  the  decision  of 
it  inyolves  the  validiiy  of  other  acts  of  the  same  stamp,  it  is 
worthy  of  being  brought  before  the  supreme  court  of  the  nation. 
To  put  the  case  in  train  for  that,  it  would  be  necessary  for  us  to 
sustain  the  statute  at  all  events;  for  the  appellate  jurisdiction  of 
that  court  extends  no  further  than  to  cases  in  which  the  judg- 
ment is  in  favor  of  the  legislation  or  authority  to  which  the 
federal  constitution,  or  an  act  of  congress,  is  supposed  to  be  re- 
pugnant; in  other  words  it  extends  no  further  than  is  necessary 
to  maintain  the  supremacy  of  federal  legislation.  As  an  erro- 
neous judgment  adverse  to  the  authority  of  the  state  legislature 
would  be  irremediable,  we  have  deemed  it  our  duty,  in  oases  of 
difficulty  or  doubt,  to  put  the  judgment  in  such  a  shape  as 
would  make  it  the  subject  of  a  writ  of  error.  In  this  instance, 
however,  the  judgment  fiills  in  with  the  current  of  our  opinion; 
and  if  it  is  erroneous,  it  will  give  us  pleasure  to  have  it  cor- 
rected by  the  constitutional  guardian  of  federal  authority. 
Judgment  reversed,  and  rule  absolute. 

OoasmonnirAUTT  or  Stat  L4Wb:  See  Tomimmi  t.  Toimiamdt  14  An. 
Dio.  72%  note  740;  JSdfl^  t.  CTenliy,  13  Id.  484,  note  488. 


Lehb  V.  Beaybb. 

[8  Wint  AMD  BBMauar,  10S.1 
Abbksmbht  BSTwnir  Hubbaivd  and  Wife,  upon  Sals  or  hkb  "Laxoa  by 
him,  that  one  half  of  the  nnpaid  porchaae  money  shall  be  paid  to  her 
attomey  for  her  separate  nse,  upon  her  giving  seonrity  to  indemnify  her 
husband  against  any  debts  that  she  may  contract,  is  binding  between 
the  parties;  and  where,  onder  this  agreement*  the  money  is  paid  to  the 
attorney,  the  hnsband  can  not  maintain  OBmumpgU  against  him  therefor, 
althoai^  the  wife  has  failed  to  give  the  stipulated  secority.  He  mnst 
declare  specially  upon  the  agreement,  and  even  then  he  can  recover  only 
snch  damages  as  he  has  soiSfered  by  reason  of  her  non-complianoe. 

Ebbob  to  the  district  court  of  Allegheny  coimiy.  Mary  Lehr, 
the  plaintiff's  wife,  joined  her  husband  in  a  conveyance  of  hex 
lands.    Having  afterwards  separated,  they  entered  into  a  writ* 
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ten  agreement,  the  tenns  of  which  are  sufficiently  stated  in  the 
opinion.  After  the  money  was  paid  to  the  defendant  the  plaint- 
iff brought  suit  to  reoover  it.  The  judge  rendered  judgment 
(or  the  defendant    The  other  facts  appear  from  the  opinion. 

Woods,  tot  the  plaintiff  in  error. 

Beaver,  for  the  defendant  :n  error. 

By  Court,  Eknnkdt,  J.    The  first  question  presented  hy  this 
case  is,  whether  the  agreement  reduced  to  writing  and  signed  by 
the  plaintiff  be  void  or  not.    It  is  contended  on  behalf  of  the 
plaintiff  that  the  agreement  being  made  with  his  wife  was  void, 
and  therefore  could  have  no  effect  whatever  upon  his  right  to 
demand  and  receive  the  money  in  question.  It  is  no  doubt  true, 
that  in  England,  according  to  the  common  law,  as  Littleton 
says,  section  168,  **  A  man  may  not  grant,  nor  give  his  tene- 
ments to  his  wife,  during  the  coverture,  for  that  his  wife  and  he 
be  but  one  person  in  the  law;"  upon  which  my  Lord  Ooke  ob- 
serves, 1  Inst.  113:  **  This  opinion  is  clear;  for  by  no  convey- 
ance,  at  the  common  law,  a  man  could,  during  coverture,  either 
in  possession,  reversion,  or  remainder,  limit  an  estate  to  hifi 
wife."    And  again,  in  page  8  a,  of  1  Inst.,  he  says:  ''A  /erne 
ooveri  can  not  take  anything  of  the  gift  of  her  husband."    See 
also  Mxyyse  y.  OyJes,  2  Yem.  885;  Beard  y.  Beard,  8  Atk.  72, 
where  the  same  principle  is  recognized  and  laid  down.   But  this 
doctrine  is  not  universally  true,  and  must  be  understood  with 
various  limitations;  for  though  a  husband  can  not,  at  law,  in 
England,  convey  to  the  wife  immediately,  yet  he  may  give  to  a 
trustee  for  her  benefit,  and  the  gift  will  be  good:  1  Inst.  112  a; 
Bunting  v.  Lepingwel,  4  Go.  29  b.    He  may  give  to  his  wife  by 
last  will;  because  such  gift  can  not  take  effect  till  his  death, 
when  the  coverture  is  determined:  Littleton,  sec.  168;  and  in 
Lawsofi  v.  Law9on,  1  P.  Wms.  441,  Lord  Ohanoellor  Parker 
seems  to  have  thought  that  a  donatio  cauM  mortiB  by  the  hus- 
band to  the  wife  would  be  good,  as  it  might  be  considered  in 
the  nature  of  a  legacy.    In  Bedmg  v.  Crawley,  2  Yem.  886,  a 
quarrel  having  taken  place  between  the  husband  and  wife,  they 
agreed  to  separate,  and  the  husband  gave  his  note  to  the  father 
of  his  wife  for  the  payment  of  one  hundred  and  sixty  pounds  to 
him  on  demand,  bdng  the  portion  the  father  had  given  with  his 
daughter;  the  father  agreeing  at  the  same  time  to  save  the  hus- 
band harmless  from  any  debts  his  wife  might  contract,  and 
against  all  demands  for  her  maintenance.    The  wife  with  her 
ehild  thereupon  went   and  lived  with  her  father,  who  sup- 
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ported  and  maintained  her.  The  father  offering  to  perform  the 
agreement  on  his  part,  filed  his  bill  against  the  husband  to  com- 
pel payment  of  the  one  hundred  and  sixty  pounds;  and  notwith- 
standing the  husband  offered  to  take  his  wife  home  and  main- 
tain her  and  the  child,  and  to  satisfy  the  father  for  the  time  past, 
jet  the  court  decreed  the  husband  to  pay  the  one  hundred  and 
sixty  pounds  to  the  father  upon  his  giving  securiiy  to  indemnify 
the  husband  against  the  debts  and  maintenance  of  the  wife  and 
chUd.  See  the  cases  also  there  referred  to  by  Mr.  Baithby  in  his 
note,  showing  clearly,  as  a  general  doctrine,  that  equiiy  will,  in 
oases  similar  to  that  case,  and  even  where  there  are  no  trustees, 
decree  and  cany  into  efTect  an  agreement  for  a  separate  main- 
tenance for  the  wife;  though  it  may  be  that  it  will  not  establish 
an  agreement  in  all  cases  between  a  man  and  his  wife  to  live 
separate:  WUhes  t.  WUhe8y  2  Dick.  791.  Tet  it  has  been  done 
in  many  cases.  See  Qvik  ▼.  Ov£tiy  8  Bro.  0.  0.  614,  and  the 
cases  there  cited;  and  also  Elworthy  v.  Bird,  2  Sim.  &  Stu.  872. 
But  by  the  agreement  of  the  plaintiff  in  the  case  under  consider- 
ation, Mr.  Beaver,  the  defendant,  is  named  by  the  plaintiff  as  the 
attorney  of  his  wife;  and  he  thereby  agrees  that  one  half,  to  wit, 
six  hundred  dollars  and  twenty-two  and  a  half  cents  of  the  in- 
stallments due  and  remaining  impaid  of  the  purchase  money, 
under  the  sale  made  by  the  plaintiff  and  his  wife,  of  his  wife's 
land,  be  considered  the  money  of  his  wife  absolutely  for  her 
sole  and  separate  use;  she  to  give  him  securify,  such  as  shall  be 
agreed  on  by  Mr.  Robert  Woods,  and  the  defendant  Mr. 
Beaver,  to  indemnify  the  plaintiff  against  any  debts  or  other 
claims  for  her  maintenance  during  the  time  that  he  and  she 
should  live  separate.  And  he  also  thereby  further  agrees  that 
''the  money  of  the  said  Mary  (meaning  his  wife)  being  the 
half  of  the  said  payments  (before  stated  to  be  one  thousand  two 
hundred  dollars  and  forfy-five  cents)  so  due,  be  paid  into  the 
hands  of  John  F.  Beaver,  attorney  for  the  said  Mary,  to  be  paid 
to  her  on  the  bond  of  indemnify  aforesaid  being  delivered  to  the 
said  B.  Woods,  Esq."  Although  the  defendant  is  spoken  of  in 
the  agreement  as  being  the  attorney  of  the  plaintiffs  wife,  yet 
he  is  in  fact  thereby  made  her  trustee,  with  full  power  to  collect 
and  receive  for  her  separate  use  (be  one  half  of  the  one  thousand 
two  hundred  dollars  and  forfy-five  cents,  still  outstanding  and 
unpaid  in  the  hands  of.  the  purchasers  of  her  land.  Thus  the 
intervention  or  interposition  of  Mr.  Beaver  the  defendant  as  a 
trustee  is  sufficient  according  to  the  principles  even  of  the  com- 
mon law  of  England  to  render  the  agreement  valid  and  binding 
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upon  the  plaintiff.  But  if  it  were  not  so,  it  is  pexfeotly  dear,  that 
it  would  be  good  and  binding  upon  him  according  to  the  princi- 
ples which  prevail  in  and  govern  the  courts  of  eqniiy  there  in  re- 
gard to  agreements  made  between  husband  and  wife.  GUfts  from 
the  husband  to  the  wife  may  be  supported,  as  her  separate  prop- 
erty, if  they  be  not  prejudidal  to  creditors,  without  the  interven- 
tion of  trustees:  Vide  Lady  Cowper^s  Case^  before  Sir  Joseph 
Jekyll,  cited  in  1  Atk.  271;  Graham  v.  Londonderry,  8  Id.  893; 
SlanningY,  Style,  8  P.  Wms.  834;  Moore  v.  Freetnan,  Bunb.  205; 
Lucas  V.  Lucas,  1  Atk.  270,  cited  8  Id.  893;  Brinkman  v.  Briafth- 
man,  cited  Id.  894;  Oraham  v.  Londonderry,  Id.  896;  Fenner  v. 
Ihylor,  1  Sim.  169. 

The  chiim  of  the  wife  here  to  the  money  in  dispute,  as  it  arose 
from  the  sale  of  her  real  estate,  is  powerful  at  least,  if  not  irre- 
sistible, in  an  equitable  point  of  view,  independent  of  the  agree- 
ment to  give  it  to  her.  The  husband  could  never  have  had  any 
right  or  claim  to  it,  if  his  wife  had  not  at  his  solicitation,  which 
may  have  been  very  importunate,  and  such  possibly  as  could  not 
have  been  resisted,  except  at  the  expense  of  her  peace,  consented 
to  and  joined  him  in  making  a  sale  of  the  estate.  He,  in  com- 
pleting the  sale,  took  the  securities  for  the  payment  of  such 
portion  of  the  purchase  money  as  remained  impaid  at  the  con- 
summation thereof,  in  his  own  name;  and  having  thus  made 
himself  the  absolute,  or  at  least  legal  owner,  of  the  proceeds  of 
her  real  estate,  he  can  not  live  with  her  afterwards  as  he  did  be- 
fore, and  she  is  obliged  to  separate  herself  from  him.  In  this 
state  of  things  he  agrees  to  divide  equally  with  her  the  residuaiy 
portion  of  the  proceeds  of  her  estate.  Why  not  give  her  the 
whole  of  it,  if  she  kept  him  indemnified  against  all  claims  for 
and  on  account  of  her  support  and  maintenance,  as  he  required 
she  should  for  allowing  to  her  only  one  half  of  it?  It  does 
appear  to  me  that  he  would  have  given  her  the  whole  of  it,  if 
he  had  been  moved  by  a  conscientious  feeling.  The  drcum* 
stances  of  the  case  imposed  upon  him  a  moni  obligation  to 
do  at  least  all  he  agreed  to,  and  more,  and  were  clearly  suffi- 
cient to  make  his  agreement  binding  upon  him  upon  mere  prin- 
ciples of  equity,  as  they  are  distinguished  in  England  from  those 
of  the  common  law.  This  being  the  case,  the  agreement  in 
Penmsylvania  will  be  considered  as  binding  at  law;  for  equity 
has  ever  been  regarded  as  part  of  the  law  in  it:  PoUard  v.  Shaqf- 
fer,  1  Dall.  211,  213, 214  [1  Am.  Dec.  239];  W^koff  ei  al.  v.  Coxf 
etal.,1  Yeates,  868.  And  hence  courts  therein  will  allow  a  de- 
fendant to  put  in  a  plea  founded  purely  upon  equity  alone:  Jor- 
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dan  y.  Cooper^  8  Serg.  &  B.  578;  Murray  v.WUliarMan,  3  Binn. 
135.  And  upon  the  same  ground,  an  action  for  a  partnership  debt 
may  be  supported  in  PennsylTania  against  the  executor  of  a  de- 
ceased partner,  although  another  be  liying,  where  the  surviyor 
is  insolyent  or  bankrupt:  Lang  y.  Keppele,  1  Id.  123. 

Seeing,  then,  that  the  agreement  was  not  yoid,  but  binding 
and  still  in  full  force,  and  executory  also,  as  respects  all  that  was 
to  be  done  on  the  part  or  behalf  of  the  wife,  the  plaintiff,  if  it  has 
been  broken  on  her  part,  can  only  entitle  himself  to  recoyer  by 
declaring  specially  on  the  agreement,  showing  what  were  the 
terms  and  conditions  thereof,  as  also  the  breaches  of  the  same. 
From  which  the  ineyitable  conclusion  is,  that  he  can  not  recoyer 
here  in  a  general  indehUaius  ctssumpgU  upon  any  of  the  common 
money  counts,  which  are  all  that  his  declaration  contains.  In 
a  special  action,  founded  upon  a  breach  of  the  agreement,  he 
would,  upon  proying  the  breach,  be  entitled  to  recoyer  dam- 
ages, in  amount  equal  to  the  yalue  of  the  loss  or  injury  sustained 
by  reason  thereof.  But  it  does  not  appear  from  the  eyidence 
giyen  on  the  trial  of  the  cause  below,  that  he  has  eyer  been 
called  on  to  pay,  much  less  paid,  any  debts  or  claims  created 
by  his  wife  for  her  support  or  maintenance;  nor  did  it  eyen  ap- 
pear that  any  such  existed.  It  would  therefore  seem  that  he 
has  sustained  no  actual  damage.  It  may  therefore  be,  eyen  in  a 
proper  form  of  action,  that  he  would  only  be  entitled  at  most  to 
recoyer  nominal  damages,  because  security  for  indemnity  had 
not  been  giyen  in  due  time.  But  a  tender  of  such  security  to 
the  plaintiff  at  any  time  before  a  proper  suit  is  brought  by  him, 
if  no  actual  damage  or  loss  shall  haye  been  sustained  by  reason 
of  the  conduct  of  his  wife  in  yiolation  of  the  agreement,  would 
certainly  defeat  a  recoyexy. 

Judgment  affirmed. 

AOBBUnNT    BT    HUSBAXD    TO    MaKX    PsoyiSION   POB  WiFI   OfQt   Of  ImT 

•hare  of  an  eatate;  See  note  to  8taU  v.  RugairU  S9  Am.  Dee.  089,  and 
there  lefenred  to. 


Calhoun  v.  HAia 

[8  Watzb  Aim  Sbbocaitt,  197.) 
Pabol  Aorximbnt  fob  Partition  op  Lands  Aoquibbd  bt  Daaonri  n 
OoOD,  if  carried  into  effect,  and,  if  fair  and  eqaal,  is  binding  npon  all  the 
parties  thereto,  even  upon  those  who  are  femu  covert^  if  their  husbands 
Join.  And  therefore  evidence  tending  to  show  that  each  an  agreemenl 
was  carried  into  execution  is  admissible  in  an  action  brought  by 
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pMrty  to  saoh  partf tion  against  another  party  thereto,  to  recover  an  mi- 
divided  part  of  the  property  alleged  to  have  been  so  partitiooed. 
Ctan  Pabtt  mat  Rkad  PoBnovs  ot  Dxposition  Takxh  bt  thx  Othsr 
Pabtt,  leaving  the  latter,  if  he  chooeea,  to  read  the  residne,  provided  it 
la  competent  evidenoe. 

Bit iH  ft  7*  BT  PaBRXS  to  AlUBOXD   PABTinOir,  BXBODTXD  TO  DsRHDAiras 

In  an  action  of  ejectment  faroo^t  against  the  latter  by  other  partiea  to 
mch  partition,  is  admissible  to  show  that  sneh  partition  was  carried  into 
cfliBct,  althoagh  the  parties  who  exeonted  the  release  are  not  parties  to 
the  action.  And  it  is  also  admissible  as  seoondaiy  evidenoe  of  the  con- 
tants  of  another  release,  alleged  to  have  been  of  the  same  tanor,  and  to 
have  been  exeonted  by  the  plaintiffs,  bat  to  have  been  since  lost. 

Ebbob  to  the  distriot  court  of  Allegheny  oomity.  Ejectment 
by  the  plaintiff  and  his  "wife  against  the  defendants,  for  the  nn- 
divided  eighth  part  of  a  tract  of  land  to  which  both  daamed  title 
under  Bobert  Hays,  deceased.  The  defendants,  in  answer  to 
the  plaintiffii'  claim,  alleged,  that  by  an  arrangement  made  be- 
tween aU  the  heirs,  the  plaintiffii  agreed  to  accept  their  share  in 
money;  that  they  accepted  the  defendant's  note  for  their  inter- 
est, released  their  claim  to  the  estate,  and  had  been  folly  paid. 
The  plaintiffs  replied,  that  they  were  not  estopped  by  the  writ- 
ings signed  at  the  time  of  the  agreement;  that  they  did  not 
assent  to  it,  nor  receive  the  money.  There  was  a  verdict  for 
the  defendants.  The  other  facts  sufficiently  appear  from  the 
opinion. 

Woods  and  MbCandlen^  for  the  plaintiUs  in  error. 

JJomplon,  for  the  defendants  in  error. 

By  Oonrt,  ExmnEOT,  J.  The  first  error  assigned  is  an  excep- 
tion to  the  court's  admitting  the  deposition  of  William  Hays  to 
be  read  in  evidence:  1.  Becanse  his  deposition  was  not  rega- 
larly  taken.  2.  Becanse  he  was  interested  in  the  result  of  the 
trial  of  the  caose,  and  therefore  not  a  competent  witness.  8. 
Becanse  the  matters  testified  to  by  him  were  not  admissible. 
The  objection  to  the  mode  of  taking  the  deposition  is  without 
even  the  shadow  or  color  of  groimd  to  support  it.  It  was  duly 
taken  under  a  commission  awarded  for  that  purpose  by  the 
special  order  of  the  court,  with  interrogatories  thereto  annexed 
by  the  defendants,  in  proper  form,  and  not  leading,  as  alleged 
by  the  plaintifls,  as,  also,  cross-interrogatories,  on  the  part  of 
the  plaintiffs.  The  plaintiffs,  likewise,  joined  therein,  by  nam- 
ing a  commissioner,  who  attended  and  joined  in  executing  it. 
The  objection  to  the  competency  of  the  witness  was,  that  he,  as 
one  of  the  heirs  of  his  father,  Bobert  Hays,  deceased,  had  joined 


Sept  1844.]  Calhoxtn  v.  Hays.  277 


with  some  of  his  brothers  and  sisters,  other  heirs  of  the  samey  in 
ezeoating  a  release  of  all  their  interest  and  estate  in  the  land  in 
dispate»  which  descended  to  them  from  their  father,  and  to  the 
two  defendants,  Bobert  Hays  and  Dayid  Hays,  two  other  heirs 
and  sons  of  the  same  father.  It  is  imneoessary  here  to  dedde 
whether,  upon  a  reoovery  had  in  this  case  hj  the  plaintifib,  the 
witness  would  have  been  bound  by  his  covenant  of  warranty, 
contained  in  the  deed  of  release,  to  have  made  good  or  to  have 
contributed  to  the  loss  of  the  defendants.  For  it  might  be  a 
question,  perhaps,  whether  the  release  ought  to  be  construed  so 
as  to  extend  beyond  the  occasion  for  giving  it,  and  what  might 
naturally  be  supposed  to  have  been  the  design  and  intention  of 
the  parties  at  the  time:  which  may  be,  that  each  of  the  releasors 
should  release  his  own  individual  interest  in  the  land,  and  be 
responsible  for  it  alone.  If  the  covenant  contained  in  the  re- 
lease bound  him  no  further  than  this,  it  is  plain  that  a  recovery 
by  the  plaintiff,  in  right  of  his  wife,  as  one  of  the  heirs  of 
the  said  Bobert  Hays,  deceased,  would  not  render  the  witness 
liable  for  any  loss  which  the  defendants  might  thereby  sustain. 
The  decision,  however,  of  this  question  is  rendered  wholly  im- 
necessary,  as  the  defendants,  Bobert  Hays  and  David  Hays, 
executed  and  delivered  a  deed  of  release  to  the  witness  before 
he  gave  his  testimony  under  the  commission,  releasing  him  from 
all  liability  to  them,  by  reason  of  anything  contained  in  the 
release  which  he,  with  some  of  the  other  heirs  of  Bobert  Hays, 
deceased,  executed  in  their  favor.  The  first  error  is,  therefore, 
not  sustained. 

The  second  error  is  an  exception  to  the  admission  of  a  receipt 
given  by  the  plaintiffii  for  money  which  they  received  of  the 
defendants,  Bobert  and  David  Hays;  and  a  note  which  the  latter 
gave  to  the  wife  of  the  plaintiff  for  the  balance  coming  to  her, 
in  full  of  her  interest  in  the  real  and  i)ersonal  estate  of  her 
father,  as  was  alleged.  We  can  perceive  no  valid  objection  to 
this  testimony.  Testimony  was  given  tending  to  esfaiblish  an 
agreement  between  the  widow  of  Bobert  Hays,  deceased,  and 
his  heirs,  for  the  partition  of  his  real  estate  amongst  them;  and 
testimony,  in  connection  with  the  receipt  and  the  note,  was  also 
given,  going  to  show  they  were  given  in  carrying  the  agreement 
for  the  partition  into  effect.  And,  whether  the  agreement  for 
the  partition  was  verbal  or  written,  the  testimony  objected  to 
was  admissible,  because  a  verbal  agreement  for  the  partition  of 
real  estate  is  good  and  binding  on  the  parties,  if  carried  into 
Therefore,  the  testimony  being  to  show  that  the 
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agreement  for  the  partition  of  the  estate  was  carried  into  effect, 
and  particularly  bj  the  plaintiffs  who  were  claiming  to  have  it 
divided  again,  and  thereby  get  a  double  portion  of  it,  was  dearly 
admissible. 

The  third  error  is  an  exception  to  the  admission  of  the  testi* 
mony  of  Jane  Kline,  which  was  objected  to  for  the  same  reasons 
as  that  of  William  Hays,  which  has  been  shown  to  have  been 
properly  received. 

The  fourth  error  is  an  exception  to  the  reading,  by  the  de* 
fendants,  of  certain  parts  of  the  deposition  of  Agnes  H.  Martin, 
without  reading  the  whole  of  it,  which  deposition  had  been  taken 
by  the  plaintiffti.  Supposing  the  parts  omitted  to  be  read  by 
the  defendants  to  be  admissible,  it  was  certainly  competent  for 
the  plaintifib  to  read  them,  and  thus  to  haveall  the  benefit  to  be 
derived  therefrom,  the  same  as  if  they  had  been  read  by  the 
defendants.  If  the  deposition  contained  anything  favorable  to 
the  plaintifb,  it  vras,  perhaps,  rather  favorable  than  otherwise  to 
them  that  the  defendants  first  read  certain  portions  of  it  in  evi* 
dence,  as  it  tended  in  some  degree  to  show  that  they  considered 
her  not  altogether  destitute  of  credibility.  There  was  no  error, 
therefore,  committed  by  the  court  in  permitting  the  defendants 
to  read  such  portions  of  the  testimony  taken  by  the  plaintiffs  as 
best  suited  their  purpose,  leaving  the  plaintifib,  if  they  chose, 
to  read  the  residue. 

The  fifth  error  is  an  exception  to  the  admission  of  a  release, 
dated  the  second  of  June,  1827,  executed  and  acknowledged  by 
other  heirs  of  Bobert  Hays,  deceased,  to  Bobert  Hays  and 
David  Hays,  two  of  the  defendants,  but  not  executed  by  the 
plaintiffti.  We  think  that  it  was  properly  received  and  read  in 
evidence  to  the  juxy,  because  it  showed  that  the  agreement  for 
partition  of  the  real  estate  of  the  deceased  Bobert  Hays,  of 
which  evidence  was  given,  was  by  means  of  the  release  carried 
into  execution  so  far  as  it  went;  and  also  because  it  showed  the 
tenor  of  a  release  testified  to  have  been  executed  by  the  plaintiffti 
for  the  same  purpose,  drawn  by  the  same  scrivener,  and  most 
likely  of  the  same  tenor  with  that  excepted  to,  which  was  lost 
or  could  not  be  f  oimd. 

The  sixth  error  is  an  exception  to  the  court's  admitting  the  same 
release  as  that  mentioned  in  the  fifth  error  to  be  read  in  evidence 
in  connection  with  the  answer  of  William  Hays  to  the  seventeenth 
interrogatory  in  chief  propounded  to  him,  and  annexed  to  the 
conmiiasion  imder  which  his  testimony  was  taken.  That  it 
was  admissible  has  been  already  shown  in  our  answer  to  the  fifth 
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ezoeption.  For  it  being  testified  that  a  release^  drawn  prior  to 
it,  by  the  same  soxiYenery  who  had  since  died,  for  the  same  pur- 
pose, had  been  executed  by  the  plaintiffs,  as  also  others  of  the 
heirs  of  the  said  Robert  Hays,  deceased,  but  was  lost;  the  re- 
lease offered  to  be  read  and  objected  to,  taken  in  connection  with 
the  answer  of  William  Hays  to  the  seventeenth  interrogatory  in 
chief,  was  some  evidence  at  least  to  establish  the  object,  design, 
and  purport  of  the  lost  release,  which,  if  it  could  have  been 
procured,  would  have  been  clearly  evidence  against  the  claim  of 
the  plaintifib  of  a  very  decisive  character. 

The  seventh  error  is  an  exception  to  the  answers  given  by  the 
court  to  the  second,  third,  fourth,  and  fifth  points  submitted  by 
the  counsel  of  the  plaintiffs.  By  these  points  the  court  was  re- 
quested to  instruct  the  jury,  that  the  release  signed  by  the  wife 
of  the  plaintiff,  not  being  acknowledged  according  to  law,  could 
not  bar  the  recovery  of  the  plaintiffs;  and  should  the  jury  be- 
lieve there  was  a  parol  sale  of  the  wife's  interest  in  the  land, 
still,  unless  followed  by  a  possession  taken  in  pursuance  of  the 
contract  and  the  payment  of  the  purchase  money,  the  case-came 
within  the  statute  of  frauds,  and  therefore  no  interest  passed  to 
the  defendants.  That  the  plaintiffs  having  shown  a  legal  title 
in  them,  could  not  be  divested  of  it,  except  by  clear  and  con- 
clusive proof  of  a  parol  sale,  and  possession  taken  in  pursuance 
of  the  contract:  and  that  the  husband's  verbal  assent  to  the  exe- 
cution of  the  release  would  not  render  it  valid  unless  acknowl- 
edged in  the  manner  prescribed  by  law. 

These  points,  in  our  opinion,  were  answered  by  the  court  as 
favorably  at  least  as  the  plaintiffs  had  any  right  to  claim.  The 
court  instructed  the  jury,  although  the  release  signed  by  the 
wife  of  the  plaintiff  was  not  acknowledged  in  the  manner  the 
law  requires,  yet  taken  in  connection  with  other  facts,  of  which 
testimony  had  been  given,  it  would  be  su£Scient  to  bar  the  re- 
covery of  the  plaintiffJB.  That,  as  a  general  principle,  it  was 
true  that  the  wife's  interest  in  land  could  not  be  disposed  of  by 
a  parol  sale  thereof,  unless  followed  by  possession  taken  in  pur- 
suance of  the  contract  and  payment  of  the  purchase  money,  as 
otherwise  it  would  come  within  the  statute  of  frauds.  But  still 
there  were  other  ways  by  which  a  person's  title  to  land  might  be 
divested,  that  had  come  to  him  or  her  by  descent.  The  orphans' 
court  could  divest  the  title  of  a  married  woman  without  her  as- 
sent, and  convert  it  into  i)ersonalty;  and,  in  1826,  could  have 
ordered  it  to  be  paid  to  her  husband,  who  might  have  consented 
that  it  should  be  paid  to  his  wife,  and  the  receipt  of  either  fox 
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the  money,  in  such  case,  would  be  a  complete  discharge  of  all 
right  on  the  part  of  either  or  both,  afterwards,  to  either  the 
money  or  the  land.  That  a  minor  or  a  married  woman  might 
make  partition,  even  without  deed,  and  divest  their  title  to  lands 
which  came  to  them  by  descent.  That  it  was  true,  in  general, 
that  a  deed  signed  by  the  wife  alone,  whether  properly  or  im- 
properly acknowledged,  would  not,  per  se,  convey  the  title  of 
either  the  husband  or  herself;  but  there  was  testimony  in  the 
case  before  them,  taken  in  connection  with  the  husband's  verbal 
assent  to  the  execution  of  the  release  by  his  wife,  which,  if  be-' 
lieved,  would  in  equiiy  bar  the  plaintiffs  recovery. 

Taking  all  the  instruction  thus  given  by  the  court  to  the 
jury,  we  are  decidedly  of  opinion  that  the  plaintiffs  have  no 
reason  to  complain  of  it.  The  right  which  the  plaintiffs  had 
to  the  land  in  question  having  been  acquired  by  descent,  in  con- 
junction with  the  other  children  of  Bobert  Hays,  deceased,  in- 
cluding the  two  defendants,  Bobert  Hays  and  David  Hays,  it 
was  in  the  power  of  these  defendants,  at  any  time,  by  an  appli- 
cation to  the  orphans'  court,  to  have  compelled  the  plaintiffs  to 
make  a  partition  of  it;  and  therefore,  being  compellable  by  law 
to  do  so,  they  might  well  do  it  without  process  of  law;  and  if 
made  equally  between  them,  it  would  forever  afterwards  be  bind- 
ing on  both  husband  and  wife.  And  the  partition,  if  equal  at 
the  time  it  was  made,  would  be  good,  however  unequal  it  might 
become  afterwards  by  subsequent  events:  Co.  lit.  171  a;  Fitz. 
N.  B.  62,  F.  Neither  is  it  essentially  requisite  that  a  volimtaiy 
partition  should  be  by  deed,  in  order  to  make  it  binding;  as  be- 
tween parceners,  at  least,  it  is  good  if  made  by  parol  without 
deed:  Litt.,  sec.  250.  And  it  is  so  between  tenants  in  com- 
mon, where  they  execute  the  same  in  severalty  by  livery:  1  Inst. 
189  a;  DocUm  v.  Priest ,  Cro.  EUz.  96;  EbeH  v.  Wood,  1  Binn.  216 
[2  Am.  Dec.  486]. 

In  this  last  case  a  partition  between  tenants  in  common,  made 
by  parol,  and  possession  taken  by  each  of  his  respective  prop- 
eriy ,  was  holden  by  this  court  to  be  good.  In  making  partition 
of  an  intestate's  real  estate  among  the  heirs  it  is  not  necessary 
that  a  certain  portion  or  allotment  thereof  in  kind  should  be 
given  to  each  heir.  This,  under  process  from  the  orphans' 
court,  is  only  done  when  the  estate  will  admit  of  such  a  division 
without  injuring  or  spoiling  the  whole;  and  if  to  divide  it  even 
into  two  parts  would  produce  such  injury,  the  whole  must  be 
valued;  and  then  the  partition  is  made  by  giving  the  estate  to 
some  one  or  more  of  the  heirs,  if  any  one  or  more  of  them  will 
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agree  to  take  it  at  the  valuation  so  made  thereof,  upon  his  or 
their  paying,  or  securing  to  be  paid,  to  the  other  heirs  their  re- 
spective proxx>rtion8  of  the  valuation  money.  But  if  none  of 
the  heirs  will  take  it  at  the  valuation,  the  court,  at  the  request 
of  any  one  of  them,  will  direct  it  to  be  sold,  and  the  money 
arising  therefrom  to  be  distributed  among  them.  Seeing,  there- 
fore, that  any  one  of  the  heirs  may  compel  a  partition  of  the 
estate  thus  to  be  made  by  l^gal  process,  it  follows  from  the  es- 
tablished doctrine  laid  down  above,  that  if  it  be  done  by  the 
agreement  of  the  parties,  without  l^gal  process,  and  be  &ir  and 
equal,  it  will  be  good  and  binding  upon  all,  whether /e9?ief 
covert  or  not,  if  their  husbands  join,  or  minors,  if  with  the  con- 
sent of  their  guardians.  That  the  partition  as  claimed  to  have 
been  made  by  the  defendants  in  this  case,  was  equal  at  the  time 
it  was  made,  does  not  appear  to  have  been  denied  or  contro- 
verted; and  that  there  was  abundant  testimony  given  on  the 
trial,  going  to  show  that  a  parol  agreement  for  a  partition  of  the 
estate  was  made,  in  which  all  the  parties  joined,  and  going  to 
show,  also,  that  it  was  afterwards  carried  into  execution,  can 
not  weU  be  doubted.  It  would  also  appear  from  the  evidence, 
and  so  the  jury  must  have  found,  that  the  plainti£b  received 
their  full  purpart  of  the  estate;  or,  if  they  had  not,  it  is  not  prob- 
able that  they  would  have  acquiesced  so  long  in  the  defendants' 
enjoyment  of  the  land  in  question,  seeing  them  improving  it, 
too,  as  their  own,  by  a  large  expenditure  of  money  and  labor 
laid  out  and  bestowed  upon  it.  To  permit  the  plaintiffs  to  re- 
cover under  such  circumstances  would  be  allowing  to  them  a 
double  portion  of  the  estate,  beside  giving  them  a  full  portion 
of  all  the  labor  and  money  done  and  expended  by  the  defend- 
ants in  improving  it.  This  would  be  the  very  height  of  injus- 
tice, and  contrary  to  every  principle  of  equity.  There  is  noth- 
ing in  the  remaining  errors  assigned. 
Judgment  affirmed. 

Pabol  PABxmoH,  VAUDrrr  or:  See  Rytru  v.  Whtder^  87  Am.  Deo.  248, 
note  246^  where  other  oaeee  eie  ooUeoted. 

Thb  FBnroiPAL  oasb  is  giced  in  MeMahan  v.  MeMakm^  18  P*.  St.  881, 
to  the  point  that  a  partitiQn,  if  fair  and  equal,  and  executed  by  poflseaaion,  is 
good  although  aome  of  the  tenants  be  under  ooverture. .  It  is  approved  in 
Lt  Bourgeoide  ▼.  Blank,  8  Mo.  App.  441,  on  the  point  that  an  executed  parol 
partition,  when  the  title  is  undisputed,  is  available  to  sever  the  poesession  of 
tenants  in  oommon.  And  in  LinJUId  v.  Old  Colony  R,  R,  Co.,  10  Gush.  670, 
it  is  cited  to  the  point  that  the  rule  that  each  party  is  entitled  to  the  benefit 
of  all  the  legal  testimony  that  favors  his  cause,  from  whatever  witnesses  it 
prooeeds,  applies  to  testimony  given  in  depositions. 
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Jokes'  Appeal. 

[8  Waxxi  AMD  SsBQiAax,  lis.] 
OuABDIaN  18  OVLT  BbQUIBXD  TO  UsB  THAT  DlOBUB  OV  VlOXLAHOB  ID  the 

manageiiMnt  of  his  ward's  property,  which  »  man  of  ordinaiy  skill  and 
pradenoe  exercises  in  the  oondact  of  his  own  afialrs.  And  where  joint 
guardians  apportion  the  duties  of  their  tmst  between  them,  aooording  to 
the  peonliar  qnalifioations  of  each,  and  one  allows  the  other,  who  ap- 
peared to  be  in  affluent  oircumstances,  to  take  charge  of  all  the  money 
of  the  estate,  he  will  be  liable  to  account  only  for  the  property  that  came 
to  his  own  hands,  but  not  for  losses  occasioned  by  the  insolyency  of  his 
ooUeague,  if  he  acts  with  reasonable  vigilance  and  good  faith. 


Appeal  by  Paul  Jones,  one  of  the  guardians  of  the  three 
minor  children  of  John  H.  Levering,  deceased.  The  complain- 
ants songht  to  charge  the  appellant  with  moneys  received  by 
his  co-guardian,  John  Levering,  and  lost  in  consequence  of  his 
insolvency.  The  auditor  thought  that  the  appellant  was  charge- 
able with  the  amount  so  lost,  amounting  to  about  nine  hundred 
dollars,  and  the  court  below  confirmed  his  report.  The  other 
facts  sufficiently  appear  from  the  opinion. 

Cadwalader^  for  the  appellant. 

Hirst,  contra. 

By  Court,  Oibsoh,  0.  J.  Parents,  guardians,  executors,  re- 
ceivers, and  all  who  manage  the  estates  of  infants,  are  respon- 
sible as  trustees,  and  held  to  the  same  diligence;  but  for  partic- 
ipation in  the  acts  of  their  colleagues,  the  liability  of  executors 
is  peculiar.  Li  Sadler  v.  Hdbbs,  2  Bro.  0.  C.  117,  Lord  Thurlow 
admitted  the  rule  to  have  been  confirmed  in  Leigh  v.  Barry,  8 
Atk.  684,  that  an  executor  joining  with  his  colleague  in  the 
signature  of  a  receipt  or  conveyance,  makes  it  his  own;  and  he 
questioned  the  soundness  of  WesUey  v.  Clarke,  1  P.  Wms.  83, 
cited  in  Fellows  v.  MUchell,  in  which  Lord  Northington  had 
held  a  different  opinion ;  but  the  master  of  the  rolls  subsequently 
professed,  in  Scurfield  v.  Howes,  3  Bro.  C.  C.  94,  to  find  no  fault 
with  it.  The  distinction  between  executors  and  trustees,  in  this 
respect,  is  important;  for  it  might  be  shown  that  the  instanoee 
in  which  a  mere  trustee  has  been  charged  with  the  defaults  of 
his  colleague  are  comparatively  rare.  In  the  treatise  of  equiiy, 
FonbL,  b.  2,  c.  7,  sec.  5,  as  well  as  in  the  opinion  of  the  lord 
keeper,  in  Fellows  v.  MUcheU,  1  P.  Wms.  83,  the  charging  of  an 
executor  for  having  signed  his  colleague's  receipt  is  put  on  the 
foot  of  necessity,  and  likened  to  confusion  of  goods,  though  it 
is  obvious  that  the  same  uncertainty  in  ascertaining  how  much 
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had  been  received  by  each  is  produced  by  the  joint  receipt  of 
truBtees.  The  true  reason  seems  to  be,  that  it  is  unnecessary 
for  executors  to  join;  and  that  where  they  gratuitously  assume 
the  character  of  joint  reoeiyers,  they  agree  to  trust  each  other, 
and  become  joint  accountants,  while  no  such  conclusion  is  to 
be  drawn  from  the  receipt  of  trustees  who  can  not  choose  but 
join. 

In  this  instance  the  question  touches  the  liability  of  trustees 
for  each  other's  receipts,  without  joinder.  The  appellant  was 
charged  with  his  colleague's  defaults  on  the  principle,  FonbL 
185,  that  where  money  gets  into  the  hands  of  a  trustee  by  any 
act  or  agreement  of  his  colleague,  both  are  chargeable  with  it; 
and  that  if  they  agree  that  each  shall  have  the  management  of 
a  particular  part  of  the  estate,  each  shall  be  chargeable  with  the 
whole.  There  is  certainly  a  dictum  to  that  effect  of  Lord  Thur* 
low,  in  Sadler  y.  ^o6&8,  2  Bro.  C.  C.  117;  but  Gill  y.  The  Attor- 
ney C^eneral,  Hardr.  814,  on  which  he  relied,  does  not  bear  him 
out.  That  was  the  case  of  commissioners,  severally  bound,  with 
sureties,  to  perform  all  the  articles  and  rules  of  the  excise;  and 
they  were  held  not  to  be  answerable  for  each  bther.  That  was 
the  point  decided;  and  it  turned  on  the  interpretation  of  the 
bond.  But  it  was  said  in  illustration,  that  though  an  executor 
is  chargeable  for  no  more  than  comes  to  his  hands,  yet  if  execu- 
tors agree  among  themselves  that  **  one  be  to  receive  and  meddle 
with  such  a  part  of  the  estate,  and  another  with  such  a  part, 
each  of  them  will  be  chargeable  with  the  whole,  because  the  re- 
ceipts of  each  are  pursuant  to  the  agreement  made  betwixt 
both."  This  is  the  only  thing,  even  in  the  shape  of  a  didumf 
that  amounts  to  a  judicial  recognition  of  the  principle;  and  it 
was  not  predicated  of  trustees,  but  of  executors,  who  have 
separate  power  to  intermeddle  and  receive  without  any  agree- 
ment whatever.  Scurfield  v.  Howes,  3  Bro.  C.  0.  94,  was 
also  the  case  of  executors  who  had  joined  in  a  receipt;  and 
WeeHey  v.  Clarke,  1  P.  Wms.  83,  n. ,  impugned  the  doctrine,  as  we 
have  seen,  even  as  to  them.  But  in  FeUows  v.  MiicheU,  Id.  83,  Lord 
Cowper,  speaking  of  the  resxx>nsibilities  of  trustees,  said:  "  It 
seems  to  be  substantial  injustice  to  decree  a  man  to  answer,  for 
money  which  he  did  not  receive,  at  the  same  time  that  the 
charge  on  him,  by  joining  in  receipts,  is  but  notional."  Other 
oases  are  much  stronger  against  the  principle,  as  Mr.  Fon- 
Uanque  has  asserted  it.  In  Attorney  OenercU  v.  BandaU,  21  Yin., 
Trust,  N,  a,  pi.  9,  one  of  three  trustees  to  build  an  almshouse, 
called  on  the  executors  of  the  founder  for  the  money;  and  pay- 
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ment  being  refused,  eocoept  on  the  joint  receipt  of  all,  he  pro- 
euxed  the  signataie  of  the  others,  receiTed  the  money,  and 
failed  at  the  end  of  four  years.  The  lord  chancellor  said:  '*  It 
could  not  be  expected  that  all  should  meet  together  to  reoeiye; 
but  if  th^  had,  either  one  must  haTC  had  the  custody  of  the 
whole,  or  it  must  have  been  diyided  into  shares.  And  if  they  in- 
trust one  of  themselves,  for  conyenience  or  necessily,  when  all 
are  solvent,  which  is  no  more  than  malring  him  their  banker^ 
shall  equiiy  punish  where  there  is  no  default?*' 

And  this  is  the  case  of  ChurohiU  v.  Bobson^  1  P.  Wms.  241;  and 
to  charge  trustees  in  such  a  case  would  make  the  case  of  trustees 
very  perilous,  which  are  vexy  necessary  for  the  common  good 
iuid<K>nvenience  of  families.    And  he  said  that  he  saw  no  rea- 
son why  trustees  may  not  make  one  of  themselves  their  cashier 
when  thexe  is  no  fraud;  that  this  was  a  reasonable  thing  at  the 
time,  as  B.  (the  receiver)  was  the  only  trustee  who  lived  in 
London,  where  the  money  was  paid:  and  as  to  an  objection 
made  to  letting  the  money  be  so  long  in  B.'s  hands,  he  said  the 
■case  of  B.  differs  from  the  case  of  a  common  banker,  where  the 
mon^  may  be  drawn  out  at  pleasure;  but  here  B.  has  as  good 
a  right  to  the  keeping  it  as  the  others;  and  all  paid  out  till 
«bout  one  third;  and  he  was  intrusted  by  the  testator  as  well  as 
the  others."    Now  the  joint  receipt  was  signed,  in  that  case,  for 
the  very  purpose  of  enabling  B.  to  get  the  money;  and  it  con- 
sequently **  got  into  his  hands  by  act  and  agreement"  of  his 
colleagues,  of  a  nature  as  absolute  as  an  order  would  have  been. 
Eveiy  joint  receipt  is  such;  and  less  negative  in  its  essence  than 
s  refusal  to  receive.    I  have  extracted  the  opinion  of  the  chan- 
cellor entire,  not  only  because  it  embodies  the  good  sense  of  all 
that  has  been  said  on  the  subject,  but  because  every  part  of  it 
may  be  applied  to  some  feature  of  the  case  before  us;  and  I 
shall  add  no  more,  than  that  Tovniley  v.  Ghalenor,  Ore.  Oar. 
312;  MurreU  v.  Cox,  2  Yem.  670;  Leigh  v.  Barry,  8  Atk.  684; 
ChurchiU  v.  Bbbaan,  1  P.  Wms.  241,  and  Aplyn  v.  Brewer,  Prec. 
in  Ch.  178,  powerfully  support  it.    In  declining  to  receive  the 
money  of  the  estate  the  appellant  did  no  more  than  evexy  trus- 
tee does  who  signs  a  joint  receipt  for  the  purpose  of  putting  it 
into  the  hands  of  his  colleague;  and  in  limiting  his  active  agency 
to  that  part  of  the  business  for  which  alone  he  was  qualified,  he 
acted  with  extraordinary  zeal  and  discretion.    Who  will  say  that 
the  arrangement  did  not  promise  fiurer  for  the  wards  than  any 
other  that  could  have  been  adopted?    And  if  it  was  executed  in 
good  faith,  why  should  it  be  made  a  ground  of  charge?    The 
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appellant  ^was  peculiarly  fitted  by  experience  for  the  manage- 
ment of  real  estate,  but  not  conversant  with  pecxwiaxy  trans- 
actions; while  his  colleague,  on  the  other  hand,  had  experience 
in  the  business  of  inyestment  and  in  accounts,  having  often 
been  an  executor,  an  administrator,  or  a  trustee.  Ghiardians 
are  sometimes  chosen  for  diversity  of  qualification,  so  that 
each  may  take  charge  of  those  parts  of  the  trust  for  which  his 
pursuits  have  fitted  him.  A  lawyer  might  beneficially  leave  the 
management  of  his  ward's  furnace  or  foige  to  a  colleague  bred 
an  iron  master,  while  he,  himself,  attended  to  matters  more 
congenial  to  his  profession.  Still  it  must  be  admitted  that  a 
guardian  commits  a  breach  of  trust  when  he  parts  irrevocably, 
even  for  a  time,  with  his  right  of  joint  control,  so  as  to  preclude 
him  from  exercising  it  when  neoessaxy ;  as  in  KMe  v.  Thompson, 
3  Bro.  0.  0.  Ill,  where  the  one  trustee  lent  the  funds  to  the 
other.  The  appellant,  therefore,  is  not  chargeable  merely  for 
having  declined  to  meddle  with  the  moneys  in  the  first  instance; 
and  the  next  inquiry  is,  whether  he  ought  to  have  interposed 
before  he  began  to  doubt  his  colleague's  solidity;  or  whether  he 
ought  to  have  been  satisfied  with  tiie  explanation  given  when 
he  called  on  him  for  information  about  the  state  of  the  property. 
The  result  will  depend  very  much  on  what  is  the  proper  de- 
gree of  a  trustee's  vigilance.  In  Py6u«  v.  SmiOi,  1  Yes.  jun. 
193;  Palmer  v.  Jones,  1  Yem.  144;  JUdn  v.  BaUet,  Id.  44,  and 
Edmard  v.  Wi^)8ter,  Sel.  Cas.  in  Ch.  53,  it  is  said  that  he  is  to 
be  charged  only  for  his  own  receipts,  or  for  supine  negligence^ 
and  when  the  proof  of  it  is  strong.  Sir  William  Jones  (Law  of 
Bail.  22)  says,  that  no  more  is  required  of  the  holder  of  an- 
other's proi>erty,  under  a  contract  beneficial  only  to  the  owner, 
than  good  faith;  that  he  is  answerable  for  gross  negligence  only; 
but  that  in  regard  to  a  commission  or  mandate  by  which  an 
a£Bur  is  committed  to  another  to  be  managed  gratia  (and  a  guard- 
ianship is  such),  good  faith  itself  requires  that  he  use  a  degree 
of  diligence  adequate  to  the  performance  of  the  work.  And 
this  dcigree,  it  seems,  was  required,  by  the  Boman  law,  to  be 
greater  than  perhaps  he  might  think  proper  to  bestow  on  his 
own  afiEfdrs:  Id.,  note  6;  not,  however,  I  presume,  if  he  were  a 
man  of  ordinary  prudence.  By  this  I  mean  that  one  who  un- 
dertakes the  business  of  another  as  an  unpaid  agent,  engages  to 
exercise  in  it,  the  degree  of  vigilance  that  a  man  of  ordinary 
diligence  and  skill  would  exercise  in  his  own.  Now,  though 
guardians  receive  a  sort  of  compensation  from  the  liberality  of 
the  court,  they  axe  of  right  entitled  to  nothing;  and  they  si»md 
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with  us  in  the  same  degree  of  responsibilily  as  they  do  in  Eng- 
land, where  their  services  are  gratuitous.  But  a  guardian  is 
allowed,  if  at  all,  onlj  for  services,  not  for  risks;  and  as  the  law 
has  no  higher  aim  than  to  place  the  property  of  an  infant  on  the 
same  footing  of  security  as  the  property  of  an  adult,  the  appel- 
lant was  bound  to  deal  with  the  estate  of  his  wards  only  as  it 
may  be  supposed  they  themselves  would  have  done,  had  they 
been  of  age. 

But,  in  addition  to  the  charge  of  having  refused  to  become  a 
receiver,  he  is  accused  of  negligence  in  regard  to  the  receipts 
and  investments  of  his  colleague.  His  appointment  seems  to 
have  been  procured  by  the  administrator,  and  probably  the  fam- 
ily, with  a  view  to  his  services  in  managing  the  real  estate,  for 
which  he  was  peculiarly  qualified.  There  is  no  positive  proof 
of  the  fact,  but  it  may  be  inferred  from  the  circumstances,  that 
the  appellant  was  appointed  without  his  knowledge,  and  that 
his  acceptance  was  procured  by  the  administrator,  himself  one 
of  the  family,  on  an  express  understanding  that  the  business  of 
the  guardianship  should  be  apportioned.  Under  the  civil  law, 
the  family  council  was  a  legal  institution,  whose  influence  in  do- 
mestic concerns  was  decisive;  and  family  arrangements  are  still 
so  far  regarded  by  courts  of  equity  as  to  be  ground  for  sustain- 
ing agreements  between  parent  and  child,  or  between  brothers, 
which  would  else  fail  for  want  of  consideration.  I  pretend  not 
that  a  stipulation  of  the  administrator,  with  the  assent  of  the 
fiunily,  would  bind  the  minor  children;  but  it  is  not  too  much 
to  say  that  the  family  approbation  of  the  appellant's  course  may 
legitimately  weigh  in  a  question  of  negligence.  But,  without 
aid  from  that  quarter,  it  seems,  from  the  nature  of  the  case,  that 
he  acted  with  extreme  caution  and  singular  discretion  in  leaving 
the  management  of  the  moneys  to  one  who  was  better  qualified 
for  it,  and  whose  wealth  afforded  greater  security  against  loss 
from  insolvency. 

Negligence  is  still  further  imputed  to  him  for  omitting  to  call 
his  colleague  to  account,  when  fears  of  his  insolvency  were  act- 
ually excited  in  him.  But  the  ground  of  these  fears  was  very 
slight,  and  less  might  therefore  justify  him  in  dismissing  them. 
Both  then  and  afterwards  no  one  stood  higher  in  public  opinion 
than  his  colleague,  as  a  man  of  integrity,  business,  and  wealth; 
and  that  the  appellant  had  no  stronger  reason  to  suspect  him 
than  having  sometimes  seen  him  called  aside  on  private  afiisura 
by  those  who  may  have  been  duns,  argues  a  very  great  degree  of 
vigilant  observation.     By  these  trifles,  however,  his  suspicions 
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were  aroused,  and  thej  impelled  him  to  do  what  a  oaations  man 
might  be  expected  to  do.  He  inqtuxed  into  the  disposition  made 
of  the  money,  and  was  told  hj  his  ooUeagae,  whose  truth  had 
never  been  doubted,  that  the  whole  was  invested  in  bonds,  se- 
cured hy  a  mortgage  on  a  Lmded  estate,  which  was  pointed  out. 
To  require  him  to  have  dealt  with  his  colleague  as  a  rogue,  bj 
calling  for  the  securities,  would  require  of  him  the  highest  and 
most  exact  vigilance;  a  degree  of  it  tiiat  would  ruin  every 
guardian.  No  rate  of  commission  would  compensate  the  risk 
incurred  from  such  a  trust,  and  no  man  of  prudence  would  ac- 
cept it.  Besponsible  guardians  would  not  be  had,  and  infanta 
would  be  injured  instead  of  benefiting  by  it. 

It  is  urged  that  the  appellant  was  bound  to  call  his  colleague 
to  account  as  soon  as  he  was  so  far  satisfied  of  the  insecurity  of 
the  funds  in  his  hands  as  to  consent  himself  to  become  the 
receiver.  These  guardians  were  appointed  in  1826;  the  pros- 
perity of  him  who  has  since  become  insolvent  received  its  death- 
wound  in  1881;  the  catastrophe  was  not  expected  by  any  one 
but  himself  before  1888 — two  years  before  his  assignment — ^in- 
somuch that  he  borrowed  money  in  1839,  on  bond  and  warranty 
which  has  not  been  entered  up;  and  he  borrowed  another  sum, 
on  his  personal  security,  in  1841,  a  short  time  before  his  fail- 
ure. It  is  true  that  the  appellant  consented,  in  1838,  to  receive 
the  residue  of  the  money,  at  the  administrator's  suggestion,  for 
which  no  reason  was  assigned;  and  there  was  consequently  little 
in  the  suggestion  to  shake  his  confidence  in  his  colleague's  sta- 
bility. It  is  true,  also,  that  the  mother  testified  to  the  appel- 
lant's admission,  made  six  or  seven  years  before  1841,  that  he 
did  not  know  what  to  think  of  his  colleague,  and  that  he  would 
himself  consent  to  become  the  receiver;  but  her  testimony  is 
unworthy  of  confidence,  inasmuch  as  it  goes  back  to  a  period 
decisively  anterior  to  1838,  the  time  material  to  the  question. 

Again,  it  is  insisted,  on  the  authority  of  Brice  v.  Stokes^  11 
Yes.  319,  and  Walker  v.  Symonda,  8  Swans.  61,  that  laches  was 
chargeable  to  the  appellant,  in  suffering  the  money  to  lie  in  his 
colleague's  hands  for  fourteen  years;  especially  as  the  statute  of 
1821,  since  repealed,  made  it  the  duty  of  guardians  to  render 
triennial  accounts  without  being  cited.  That  statute,  like  the 
one  which  requires  an  executor  to  file  an  inventory  within  a 
month  from  the  date  of  the  letters,  imposed  no  penalty  for  a 
disregard  of  it — certainly,  none  applicable  to  a  case  like  the 
present — and  it  was,  consequently,  no  more  than  directory. 
Independent  of  that,  however,  the  two  cases  referred  to  would 
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go  far  to  sustain  the  present  oharge;  bat  it  is  also  true,  that 
there  has,  at  all  times^  been  more  inconsistency  of  TCngliali  de- 
cision on  this  head  than  on  any  other,  and  more  than  is  to  be 
fonnd  in  our  own  books  on  all  heads  together.  Perfect 
consistency  is  not  attainable,  and  the  decisions  of  our  own  courts 
are  not  free  from  discrepance  in  matters  of  less  importance 
than  roles  of  property;  but  the  abenations  of  no  American 
court  will  bear  comparison  with  the  sweeping  alterations  of  the 
common  law  by  the  English  judges.  On  the  subject  before  ua 
their  decisions  haye  been  habitually  loose;  and  we  feel  ourselyea 
80  far  unfettered  by  foreign  precedent  as  to  be  at  libertry  to 
adapt  the  rule  of  a  guardian's  Tigilance  to  the  business  habits 
and  transactions  of  our  own  people.  The  principle  of  accoimta- 
bility  for  the  omission  of  every  measure  of  imaginary  precaution 
which  human  sagacity  might  have  foreseen  would  be  impracti* 
cable  in  a  countiy  where  counsel  can  not  be  consulted  at  evexj 
step  without  incurring  an  expense  that  would  often  swallow  up 
the  estate.  Where  the  property  is  small,  plain  countiy  farmers, 
unyersed  in  legal  niceties,  are  generally  prevailed  on  by  the- 
friends  to  take  charge  of  it;  and  from  these  justice  requires  no 
more  than  a  reasonable  degree  of  vigilance,  exercised  in  good 
faith.  It  certainly  does  not  require  that  the  office  of  a  guardian 
should  be  a  trap  for  the  simple.  Here  there  was  reasonable 
vigilance  and  good  faith,  and  we  direct  the  appellant  to  be 
charged  with  no  more  than  his  receipts. 
Account  reformed  accordingly. 

LL4BILITT  OF  TbUSTSBS,   ExXOUTOBS,    KTC.,    TOB  AoIS  AVD   DXFAUXffS  OF 

THXIB  Co-TBUBTBXS,  CJo-KXBCUTOBS,  XTO. — ^Aa  a  general  role  one  tnutee  U 
not  liable  or  responsible  for  the  acts  or  defaults  of  his  oo-tmstee:  1  Peny 
on  Tmsts,  seo.  415;  2  Story's  Eq.,  sec.  1280;  Lewin  on  Trosts,  S13,  5tfai  ed.;. 
2  Lead.  Gas.  Eq.,  pt.  2»  p.  1792;  Townley  v.  Sherboumet  Bridg.  35;  Anomy* 
mous,  12  Mod.  560;  Leigh  v.  Barry,  3  Atk.  584;  Briee  v.  Stohea^  11  Ves.  324;. 
SUUe  V.  GuU/ord,  18  Ohio,  500;  Stell'a  Appeal,  10  Pa.  St.  149;  Banks  ▼. 
WUkes,  3  Sandf.  Ch.  99;  LaJtrobe  y.  Tieman^  2  Md.  Ch.  474,  480;  Boyd  v. 
Boydf  3  Gratt.  113;  Taylor  v.  Bobertttf  3  AU.  83.  As  early  as  the  ninth  year 
of  King  Charles  I.,  in  the  case  of  TotcnUy  v.  Sherboume,  Bridg.  37,  it  was 
declared,  after  long  and  mature  deliberation  by  the  judges,  ''That  where 
lands  or  leases  were  conveyed  to  two  or  more  upon  trust,  and  one  of  them 
receives  all  or  the  most  part  of  the  profits,  and  after  dyeth  or  decayeth  in  hia 
estate,  his  co-trustees  shall  not  be  charged,  or  be  compelled  in  this  court,  to 
answer  for  the  receits  of  him  so  dying  or  decayed,  unless  some  purchase, 
fraud,  or  evil  dealing  appear  to  have  been  in  them  to  prejudice  their  trust;, 
for  they  being  by  law  joyntenants  or  tenants  in  common,  every  one  by  law 
may  receive,  either  all  or  as  much  of  the  profits  as  he  can  come  by.  And  it. 
being  the  case  of  most  men  in  these  days,  that  their  personal  estates  do  not 
suffice  to  pay  their  debts,  prefer  their  children,  and  perform  their  wills,  they 
an  enforced  to  trust  their  friends  with  some  part  of  their  real  estate,  to  make- 


Dec.  1844.]  JoNES'  Appeal.  289 

«p  the  lame,  either  by  the  sale,  or  peroeption  of  profits:  and  if  saeh  of  these 
Mende,  who  oeny  themselTes  withoat  fraud,  ahonld  be  ohargeable  oat  of 
their  own  estates  for  the  fanlta  and  defioienoies  of  their  oo-tmstees,  who 
were  not  nominated  by  them,  few  men  would  undertake  any  such  tnut." 
Ihe  doctxine  here  laid  down  has  been  aooepted  and  followed  ever  sinoe.  The 
Jnstioe  and  good  sense  of  this  role  are  too  apparent  to  call  for  argoment,  or 
to  need  authority  for  its  support  Where,  therefore,  two  trustees  join  in 
leeeipts,  and  one  only  reoeiyes  the  money,  that  one  shall  be  solely  liable, 
where  the  Joining  of  the  other  was  merely  for  the  sake  of  oonformity:  Seuh 
Uty.  Hohbs,  2  Bro.  a  C.  117;  FeUovm  v.  MUcheO,  1  P.  Wma.  81;  Ohamben 
▼.  Mtnekin,  7  Ves.  108;  Britx  v.  Siokea,  11  Id.  824;  Shipbrook  v.  mnehin- 
brooks  16  Id.  479;  In  re  Fryer,  3  Kay  ft  J.  817;  TerrtU  v.  ifottAetm,  11  L. 
J.  (K.  a)  Gh.  31;  QHJfin  v.  MaeBnday,  7  Gratt.  476;  Worth  v.  McAden,  1 
Dev.  ft  B.  Eq.  109;  Stowe  v.  Bawm^  09  Mass.  194.  But  while  a  trustee  who 
does  his  duty  is  not  liable  for  the  acts  and  defaults  of  his  oo-trustee,  it  must 
not  be  supposed  that  he  can  escape  liability  for  the  wrongful  acts  of  his  co- 
trustee in  ease  he  neglects  to  watch  oyer  and  guard  the  interests  of  Ids  oeitni 
qite  inui.  The  law  will  not  permit  a  man  to  accept  a  trust  and  then  allow 
one  joined  in  the  trust  with  him  to  neglect  or  squander  the  trust  estate. 

Trustees  are  bound  to  watch  over  the  conduct  of  each  other,  and  to  know 
of  the  ooUeotion  of  fnnds  belonging  to  the  trust  estate.  And  if  one  trustee 
fails  to  apply  money  collected  by  him  from  a  sale  of  trust  property,  to  the 
purposes  to  which  it  is  properly  applicable,  his  co-trustee  will,  if  he  knew  of 
such  odileotion  and  failure  to  apply,  and  took  no  steps  to  have  the  application 
made,  be  jointly  ohargeable  with  his  associate:  RmggM  v.  Rvng^/M,  1  Har. 
ft  O.  11;  S.  C,  18  Am.  Dec.  250;  Laaroe  v.  Daugkus,  13  N.  J.  Eq.  808;  Sehenck 
V.  Sehenek,  16  Id.  174;  Fonte  v.  Horian,  36  Miss.  350;  Commonwealth  v.  JSb^Is 
F.  In$.  Co.,  14  Allen,  344.  In  the  case  of  Weetfen  v.  VMard^  6  Hun,  266, 
267»  Daniels,  J.,  said:  ''  It  is  a  positive  duty  of  each  trustee  to  protect  the 
trust  estate  from  every  misfeasance  on  the  part  of  the  others  acting  with  him; 
and  when  it  comes  to  his  knowledge  that  they  intend  to  abuse  their  trust,  by 
a  misuse  of  the  property  oomnutted  to  the  chaige  of  all,  it  is  his  duty  to  in- 
stitute such  proceedings  as  may  be  attended  with  the  efibot  of  preventing  it. 
And  when  the  act  has  been  performed,  he  should  promptly  take  all  neoessary 
measures  to  secure  the  reetoration  of  the  fund  or  property  misappropriated^ 
to  the  proper  objects  of  the  trust.'*  But  a  trustee  is  not  expected,  on  sli^^t 
suspicion  and  without  positive  knowledge  of  improper  conduot  on  the  part  of 
his  oo-tnurtee,  to  take  measures  against  him:  Irwin*a  Appeal,  35  Pa.  St.  294;. 
fTood  V.  Brown,  34  N.  T.  337;  Stale  v.  Otufford,  18  Ohio,  60a  It  was  very 
justly  said  by  Woodward,  J.,  in  delivering  the  opinion  of  the  oourt  in  InokCe^ 
Appeal,  36  Pa.  St.  297:  **  To  require  him  to  have  dealt  with  Ids  colleague  aa 
a  rogue,  by  calling  for  the  securities,  would  require  of  him  the  highest  and 
most  exact  vigilance-— a  degree  of  it  that  was  inconsistent  with  the  relation 
which  the  testator  had  estabUshed  betwixt  them."  Where  a  trustee  receiver 
any  portion  of  the  trust  fonds  he  must  personally  see  to  their  application.  If 
he  heedlessly  passes  them  over  to  the  control  of  his  co-trustee^  and  they  ara 
lost  by  his  de&nlt,  he  will  be  held  responsible:  Worth  v.  McAden,  1  Dev.  ft 
B.  Eq.  199;  Mwtford  v.  Murray,  6  Johns.  Ch.  1;  Sparhawk  v.  BueU,  9  Vt.  41; 
MeMwray  v.  Montgomery,  2  Swan,  374.  And  where  by  any  positive  act  or 
ag^reementbetween  co-tmstees,  co-executors,  etc,  property  comes  into  thehanda 
of  one  of  them,  when  it  might  and  should  have  been  controlled  by  all  of  them, 
eaoh  is  ohargeable  for  the  whole:  Mondl  v.  Mondl,  6  Johns.  Ch.  283;  S.  G.,  0> 
Am.  Dec.  2Sn\  Ductmmmn'e  Appeal,  17  PlL  St.  268;  Deoderidb  v.  Cionlrvll,  10 
Alt.  Dae.  ToL.  XLn— 19 
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Yerg.  263;  S.  C,  31  Am.  Dec  676;  Sparhawk  v.  Buell,  9  Vi.  41;  FonU  r. 
Barton^  36  Mias.  350;  2  Story's  Eq.,  seo.  12S4;  Adair  v.  Shaw,  1  Soh.  &  Lef. 
272. 

Ik  Maxixo  iNYBsniXNTS  it  ia  the  daty  of  the  tnutee  to  employ  sach  dili- 
genoe  and  pmdenoe  aa,  in  general,  a  man  of  good  diaoretion  in  snch  mattera 
employs  in  Us  own  like  affidrs:  OmUsUm  v.  OleoU,  84  N.  T.  393.  And  in 
Thompson  v.  Finch,  22  Beav.  316,  it  was  held  that  the  role  that  a  tmstoe  ia 
liable  for  his  own  receipts  only,  does  not  apply  to  a  case  where  one  of  two 
trustees  permits  his  co-trostee  to  gain  possession  of  trost  fonda  and  to  invest 
them  in  improper  seonrities.  In  that  case  two  trustees  executed  a  release  for 
trust  funds,  but  one  alone  obtained  possession  of  them,  and  he  invested  them 
on  improper  security.  The  court  h^  the  other  liable^  on  the  ground  that  it 
was  his  duty  to  see  that  they  were  properly  invested. 

The  English  courts  hold  that  trustees  must  not  only  see  to  the  proper  in- 
vestment of  the  trust  funds  by  their  co-trustees,  but  also  keep  themselves 
informed  upon  the  condition  of  the  investment.  They  must  ascertain  tha 
condition  of  the  trust  funds  at  all  times  within  which  a  reasonable  man  would 
ascertain  the  condition  of  his  own  property:  Walher  v.  Symonds,  3  Swanst.  1 ; 
Thompaon  v.  Imch,  22  Beav.  826.  In  the  case  of  Mendea  v.  Ouedaila,  2 
Johns,  ft  H.  259,  two  of  three  trustees  committed  to  the  third  a  box  con- 
taining securities*  belonging  to  the  trust  estate,  for  the  purpose  of  being  con- 
verted into  other  securities,  which  were  to  be  placed  in  the  box  and  deposited 
with  the  banker.  He  returned  the  box,  but  subsequently  abstracted  there- 
from a  part  of  the  securities,  which  he  converted  to  his  own  use.  His  co- 
trustees were  held  liable  for  the  loss,  because  they  had  not  taken  proper  pre- 
oautiona  to  keep  themselves  informed  of  the  actual  condition  of  the  securities. 
In  rendering  his  decision.  Sir  W.  Page  Wood,  V.  C,  said:  **I  can  not  for  a 
moment  adopt  the  argument,  in  support  of  which  so  many  authorities  were 
dted,  that  a  trustee  is  not  liable  for  the  tort  of  his  co-trustee.  Of  course  ha 
is  not  liable  if  he  takes  proper  precautions,  within  reasonable  time,  to  ascer- 
tain what  his  co-trustee  has  done  with  the  property,  and  takea  proper  steps 
to  recover  any  that  has  been  made  away  with.  But  here  nothing  of  the  kind 
was  done.  The  matter  was  allowed  to  sleep,  without  any  attempt,  except  the 
imperfect  attempt  made  through  Mr.  Lindo,  to  ascertain  that  the  trust  prop- 
erty was  secure.'* 

LiABiuTT  IN  Oasis  of  Fraud  or  Breach  ot  Trust. — In  the  case  of 
TownleifY,  Sherboume,  Bridg.  35,  the  judges  resolved  "that  if  upon  the  proofs 
or  drcumstanoes  the  court  be  satisfied,  that  there  be  dolus  maluB,  or  any  evil 
intent  in  him  that  permitted  his  companion  to  receive  the  whole  profito,  he 
may  be  charged,  though  he  received  nothing.'*  This  rule  is  firmly  estab- 
lished. And  generally,  wherever  there  is  fraud  or  an  actual  or  oonstructiva 
breach  of  trust,  all  the  trustees  will  be  held  liable:  1  Perry  on  Trusts,  sec. 
419.  The  following  acts  have  been  decided  to  be  breaches  of  trust:  Failing 
to  collect  a  debt  from  a  co-executor:  MueUow  v.  FuUer,  Jac.  198;  Candler  v. 
TUlet,  22  Beav.  257.  Standing  by  and  acquiescing  in  a  misapplication  of 
trust  funds  by  a  co-executor:  WHliama  v.  Kixon,  2  Id.  475;  Dim  v.  Bur/ord^ 
19  Id.  409;  Pirn  v.  Douming,  11  Seig.  ft  B.  66.  Permitting  a  co-trustee  to 
retein  money  of  the  trust  in  his  hands  unnecessarily:  EsUUe  qfEvaau,2 
Ashm.  470;  Egbert  v.  Btttter,  21  Beav.  560;  West  v.  Jone»,  1  Sim.  (N.  S.)  205. 
Conniving  at  or  concealing  a  breach  of  trust  by  a  co-trustee:  Boardman  v. 
Motman,  1  Bro.  C.  0.  68.  Making  over  the  trust  fund  exclusively  to  the 
oo-tmstee:  Jojf  v.  Campbell,  1  Sch.  ft  Lef.  328;  Afoaea  v.  Levi,  3  Tou.  ft  Coll. 
859.    But,  on  the  other  hand,  co-tniatees  are  not  responsible  for  less  of  the 
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trust  fond  by  the  defsolt  of  their  awociatea  in  the  trust,  if  they  have  acted 
in  good  faith,  and  have  ezeroised  that  vigilance  over  the  fond,  which  a  man 
of  ordinary  pmdence  exerdaea  over  hia  own  property:  Siaie  v.  Ghii^fordf  18 
Ohio,  500. 

Whebb  Two  Teubtub  Jour  nr  a  Bbobipt,  it  ia  praaomptive  evidence 
that  the  money  receipted  for  came  eqnaUy  into  the  hands  of  both,  and  there 
must  be  direct  and  positive  proof  to  rebat  this  presomption:  Mandl  v.  MoneU^ 
0  Johns.  Ch.  283;  S.  0.,  9  Am.  Dec  297;  1  Perry  on  Trosts,  sec  416;  ClarV§ 
Appealy  18  Pa.  St.  175;  2  Story's  Eq.,  sec.  1283;  Lewin  on  Trosts,  215,  5th 
ed. ;  MeKim  v.  Avlbaehf  130  Mass.  481.  Bat  proof  that  a  joint  signing  was 
necessary,  will  be  sufficient  for  that  purpose.  And  so  will  proof  that  the 
signing  was  merely  for  conformity.  In  such  cases,  if  the  trustee  can  show 
that  he  acted  in  good  faith,  and  that,  notwithstanding  his  having  signed  the 
reoeipt,  he  never  in  fact  received  any  part  of  the  trust  property,  he  will  nd 
be  liable  for  his  co-trustee*s  acts  or  defaults. 

Whxbb  Tbttbtbbs  ApponiT  Onb  aw  thbib  Nvmbeb  to  bb  Faotob  to 
the  trust  estate,  it  was  decided  in  Home  v.  Prk^kt  8  CL  ft  Fin.  264^  that, 
although  his  appointment  would  not  of  itself  make  them  liable  for  hia 
defaults,  yet  by  so  making  him  their  agent,  they  would  be  liable  for  his  de- 
faults as  agent,  and  not  as  co-trustee,  in  the  same  way  that  they  would  be 
liable  for  the  defaults  of  any  other  person  whom  they  might  appoint  to  the 
office.  This  rule  was  subsequently  approved  in  TopAw  v.  BwrrM^  19  Beav. 
427.    See  also  Ingle  v.  Partridge,  32  Id.  661. 

LiABiUTT  07  Ck>-BZBOUTDBS. — Under  ordinary  drcumstancee,  an  executor 
is  not  responsible  for  assets  that  come  to  the  hands  of  his  co-executor:  S 
Wms.  Ex.  1821;  Netiman  v.  Sehrcmm,  23  Iowa,  521;  Bremer  v.  Clark,  5  Pick. 
96;  QauUney  v.  Nolan,  33  Miss.  569.  **  A  devcutavU  by  one  of  two  executora 
or  administrators  ahail  not  charge  hia  companion,  provided  he  has  not  inten- 
tionally  or  otherwise  contributed  to  it.  For  the  testator's  having  misplaced 
his  confidence  in  one  shall  not  operate  to  the  prejudice  of  the  other:**  8  Wms. 
Ex.  1820;  Sutherland  v.  Brush,  7  Johns.  Ch.  17;  S.  C,  11  Am.  Dec  383. 
And  in  J>e  Haoen  v.  WiOUma,  80  Pa.  St.  480,  it  was  decided  that  one  of 
several  oo-execntora  ia  not  answerable  for  the  acts  or  defaults  of  his  com- 
panions, unless  he  was  negligent,  or  had  notice  of  some  fiact  which  made  it 
his  duly  to  interfere.  So  in  Oatee  v.  WheisUme,  8  S.  C.  244;  S.  C,  28  Am. 
Bep.  284,  it  was  held  that  an  executor  is  not  liable  for  the  acts  of  his  co-exec- 
utor, to  which  he  has  not  contributed  in  some  direct  and  active  way.  Each 
executor  is  liable  for  his  own  acts  only,  and  for  what  he  himself  receives  and 
appliea,  unlesa  he  joina  in  the  direction  and  misapplication  of  the  assets: 
Peter  v.  Beverly,  10  Pet.  562;  Ochiltree  v.  Wright,  1  Dev.  ft  B.  Eq.  336;  Kerr 
V.  Kiripatrick,  8  Ired.  Eq.  137;  Baiy  v.  Doughty,  4  Bhuskf.  115;  Ormielon  v. 
Ofeott,  84N.  T.  339;  Irwm'a  Appeal,  35  Pa.  St.  294. 

But  where  an  executor  by  his  negligence,  suffers  his  co-executor  to  reoeiva 
and  waste  the  eatate,  when  he  has  the  means  of  preventing  it  by  the  exercise 
of  proper  care,  he  ia  liable  for  the  estate  thua  waated:  Clark  v.  Clark,  8  P^dge, 
152;  State  v.  Guilford,  15  Ohio,  593;  Pirn  v.  Downing,  11  Serg.  ft  R.  66; 
BetaU  of  BtfOM,  2  Ashm.  470;  Whitney  v.  Phoenix,  4  Bedf.  180;  Lineoln  v. 
Wright,  4  Beav.  427;  Lockhart  v.  BeUly,  1  De  O.  ft  J.  464.  And  where  exec- 
utors join  in  administering  the  assets  of  the  estate,  each  is  responsible  for  the 
safety  of  the  funds,  and  ia  liable  for  the  defaulta  of  hia  aaaodate:  De  Haieen  v. 
WdUame,  80  Fa.  St.  480.  So  if  executora  agree  that  one  shall  take  one  pari 
of  the  estate,  aud  another  the  other  part,  each  will  be  responsiUe  for  the 
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whole:  Edmonds  v.  Cfren$haw,  14  Pet.  ICO;  Roberts  v.   Thomas^  32  Ga.  31; 
DveomimiitCB  Appeal,  17  Pa.  St.  288. 

LiABiLiTT  07  ExscuTOBS  JoiNZVO  IN  Rkckifth. — ^The  Engliah  courts  for- 
marly  mainf^m^  a  taohnloftl  distinction  between  the  liability  of  oo-tmsteea 
who  joined  in  receipts,  and  that  of  oo-ezecnton  to  joining.  In  Lewin  on 
Tmsta^  219, 5th  ed.,  the  distinction  is  thns  stated:  *'Bat  in  respect  of  recoiptB, 
the  case  of  oo-ezecntors  is  materially  different  from  that  of  co-tmstees.  An 
exeontor  has,  independently  of  Ids  co-ezeeator,  a  fall  and  abeolnte  control 
oirer  the  personal  assets  of  the  testator.  If  an  ezeeator  join  with  a  co-exec- 
utor in  a  receipt,  he  does  a  wanton  and  unnecessary  act;  he  interferes  when 
the  nature  of  the  office  lays  upon  him  no  such  obligation,  and  therefore  it  was 
a  rule  very  early  established  that  if  executors  joined  in  receipts  they  should 
be  answerable,  each  In  eoiidot  for  the  amount  of  the  money  received.**  In  1 
Ftarry  on  Trusts,  sec.  421,  it  is  said:  **  An  attempt  has  been  made  to  break 
down  these  distinotions  between  exeoutori  and  trustees,  and  to  establish  the 
nils  that  no  intention  to  be  jointly  answerable  can  be  implied  from  the  mere 
fMst  of  signing  a  receipt^  without  receiving  any  part  of  the  money  either  sep- 
arately or  jointly."  The  reason  given  for  this  distinction  seems  entirely  un- 
ntisfaotory,  and  so  it  appeared  to  many  of  the  English  judges,  who  tried 
hard  to  do  away  with  it  It  was  finally  swept  away  by  the  statute  22  and 
28  Viet,  c  85,  sec.  31,  which  enacts:  "  That  every  deed,  will,  or  other  instru- 
msnt  creating  a  trust  either  expressly  or  by  implication,  shall,  without  preju- 
dice to  the  clauses  actually  contained  therein,  be  deemed  to  contain  a  clause 
In  the  words  or  to  the  eflbct  following;  that  is  to  say,  *  That  the  trustees  or 
trustee  for  the  time  being  of  the  said  deed,  will,  or  other  instrument  shall  be 
respectively  chargeable  only  for  such  moneys,  stocks,  funds,  and  securities  as 
they  shall  respectively  actually  receive,  notwithstanding  their  respectively 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
aocountaUe  only  for  their  own  acts,  receipts,  neglects,  or  de&ults,  and  not 
lor  those  of  each  other,  nor  for  any  banker,  broker,  or  other  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited,  nor  for  the  insuffi- 
dency  or  deficiency  of  any  stocks,  funds,  securities,  nor  for  any  other  loss, 
unless  the  same  shall  happen  through  theirown  willful  deftnlt  respectively.'  * 
The  distinction  which  we  are  now  considering  does  not  seem  to  have  been 
applied,  to  any  considerable  extent,  by  the  courts  of  this  country,  and  is  now, 
we  think,  entirely  overthrown:  McNair^s  Appeal^  4  Bawle,  148;  OcMUfrte  v. 
Wright,  1  Dev.  &  R  Eq.  838;  Ormi&Um  v.  Olcoa,  84  N.  T.  839;  McKkn  v. 
AMack,  180  Mass.  481;  SteWt  Appeal,  10  P^  St  149.  Kennedy,  J.,  in 
^^|ffmffri"g  this  subject  in  MeNair^s  Appeal,  4  Bawle,  157,  said:  <*  I  am  in- 
duced to  believe  that  there  is  no  good  reason  for  making  executors  or  admin- 
istrators liable  more  than  trustees  for  moneys  which  they  have  never  actually 
received,  merely  because  they  have  joined  in  a  receipt  with  the  co-executor 
or  co-administistor  who  did  receive  it"  And  Bell,  J.,  in  delivering  the 
opinion  of  the  court  in  ^ReetTs  ilipeflU;  10  Pa.  St  152;  said:  '' Even  in  the  case 
of  executors,  modem  good  sense  looking  beyond  the  technical  reason  of  the 
rule,  which  was  supposed  to  be  applicable  to  the  peculiarity  of  the  trust  de- 
volved on  them,  seems  to  have  broken  down  the  distinction  between  them 
and  other  trustees,  by  denying  that,  in  reason,  an  intent  to  be  jointly  charge- 
able is  dedudble  from  the  mere  fiust  of  joining  in  a  receipt  *  •  •  And 
BOW,  as  is  said  in  Boyd  v.  Boffd,  1  WaUs,  887,  a  train  of  authorities  puts  it 
beyond  dispute  that  executors  who  give  no  bond,  and  genend  trustees,  are 
liable  only  for  the  amount  that  comes  to  their  hands."  So  Daniel,  J.,  in 
OchUtret  V.  Wright,  mipra,  said  that  the  <diange  in  the  rule  seemed  reasonable 
and  equitable. 
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Akotbxb  Distinction  was  for  a  time  maintained,  in  cases  where  execaton 
Joiiied  in  receipts,  between  their  liability  to  creditors  and  to  heirs  and  leg- 
atees.    But  this  distinction  is  now  repudiated :  1  Perry  on  Trosts,  sec.  421. 

Thb  LiABiLiTT  OF  Co- ADMINISTRATORS  Stands  on  the  same  footmg  with 
that  of  co-executors:  Lewin  on  Trusts,  224;  1  Perry  on  Trusts,  sec.  425; 
O'KeaU  v.  Herbert,  1  McMuU.  Eq.  496. 

Whrrk  Joint  Bonds  arb  Qivbn.— In  the  United  States  a  large  class  of 
trustees  are  by  law  required  to  give  joint  bonds  for  the  faithful  performance 
of  their  duties.  These  bonds  are  signed  by  all  the  joint  administrators  and 
guardians,  co-executors  and  co-trustees.  And  for  a  breach  of  trust  oommitted 
by  any  one  of  them  all  are  of  course  liable:  1  Perry  on  Trusts,  sec  426;  BraX' 
ion  V.  State,  25  Ind.  82;  J^ffiries  v.  Laweon,  39  Miss.  791;  Marrow  v.  PejfUm, 
8  Leigh,  54;  HngldeU  v.  HughleU,  5  Humph.  453;  Ames  v.  Armetrwig,  106 
Mass.  35;  Babeock  v.  Hubbard,  2  Conn.  536;  Bojfd  v.  Bapd,  1  Watts,  365; 
Peareon  ▼.  Darringtcn,  32  Ala.  227.  But  where  separate  bonds  are  giTeiit 
the  rules  which  have  been  above  considered  apply. 


FABBfEBS'   AKD   MeOHANIOS'   BaIIK  V.   LirTLB. 

[8  Wazxs  AMD  RnunkWT,  907.] 
?6Bnoir  Attaohmxnt  against  Ck>RPORATioN  IS  DissoLYXD  BT  ras  Civil 
Death  produced  by  a  decree  of  forfeiture  of  its  charter,  rendered  by  a 
oourt  of  competent  jurisdiction.  And  a  garnishee  may  take  advantage 
of  this  fact  by  pleading  it,  even  after  judgment  against  the  corporation 
by  default.  Nor  will  the  fact  that  such  decree  is  appealed  from,  by  a 
devolutive  appeal,  restore  the  corporation,  as  to  acts  done  between  the 
rendition  of  the  decree  and  its  reversal  by  a  higher  conrt»  nor  render 
such  judgment  valid. 

Ebbob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia. Little,  the  plaintiff  below,  issued  a  foreign  attach- 
ment in  the  court  below,  against  the  Atchafalaya  Bailroad  and 
Banking  Company,  which  was  served  on  the  Farmers'  and  Me- 
chanics' Bank  of  Philadelphia,  as  garnishees.  The  bank  de- 
clined to  pay  over  to  the  plaintiff  the  amount  of  his  debt.  The 
other  facts  sufficiently  appear  from  the  opinion. 

Law  and  WiUiama,  for  the  plaintiff  in  error. 

H.  D.  CHlpin,  contra. 

By  Court,  Gibson,  C.  J.  It  is  said  the  garnishee  of  a  debt 
may  plead  anything  against  the  plaintiff  in  the  scire  faciaa  that 
he  could  plead  against  his  own  original  creditor,  except  that  the 
debt  is  not  presently  demandable;  and  even  that  may  be  pleaded 
by  him  in  stay  of  execution.  In  no  other  respect  does  the  at- 
taching creditor  stand  on  other  ground  than  that  of  the  creditor 
for  whom  he  has  been  substituted  by  the  attachment  as  a  statute 
aasi^fnment  or  execution.     The  judgment  in  the  attachment  suit 
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eetaUisheB  no  mox6  than  the  existence  of  the  debt  claimed  l^ 
the  attaching  creditor  from  his  immediate  debtor;  and  the 
garnishee  may  therefore  plead  either  that  he  owes  nothing  to 
any  one,  or  that  the  ownership  of  the  debt  demanded  from  him 
had  passed  from  his  immediate  creditor  by  assignment  when  the 
attachment  was  laid,  or  that  the  attachment  had  been  dissoWed 
by  his  death  before  final  judgment. 

In  Waiher  y.  CHbbs,  2  Dall.  211,  he  was  allowed  to  plead  a 
prior  assignment;  and  he  may  for  the  same  reason  plead  a  prior 
attachment:  Serg.  on  Attach.  101;  Priv.  Lond.  264.  It  neyer 
has  been  doubted  that  the  defendant's  death  before  final  judg- 
ment dissoWes  an  attachment;  and  it  was  said  by  Mr.  Lewis, 
arguendo  without  contradiction,  in  Ludlow  v.  Bingham,  4  Dall. 
60,  that  the  effect  is  not  prevented  by  an  interlocutory  judg- 
ment, because  there  are  no  longer  the  proper  parties.  Indeed, 
Mr.  Dallas  expressed  a  doubt,  in  a  note  appended  to  his  report 
of  the  case,  whether  death  is  not  a  dissolution  of  the  suit,  even, 
after  final  judgment;  which  was  not  reeolved  till  the  point  came 
up  in  Mtch  v.  Boss,  4  Serg.  &  B.  667,  when  it  was  held,  that  it 
was  not,  as  the  defendant's  representatives  may  come  in  and  dis- 
prove the  debt.  Nor,  as  the  garnishee  can  pay  safely  only  on 
compulsion,  he  is  bound  to  contest  every  inch  of  the  ground; 
and  that  he  is  competent,  as  a  stranger,  to  take  collateral  ad- 
vantage of  irregularities  in  signing  judgment  in  the  attach- 
ment suit,  was  ruled  in  Pantxdce  v.  Harris,  10  Id.  109.  But 
the  jirimaiy  intent  being  to  procure  an  appearance,  a  foreign 
attachn^ent  is  dissolved  the  instant  the  defendant  has  appeared, 
or  lost  his  capacity  to  appear,  because  the  law  exacts  not  impos- 
sibilities; and  this  shows  that  the  attaching  creditor  gains  no 
property  in  the  thing  by  laying  the  attachment.  It  is  security 
for  the  defendant's  appearance  merely;  and  it  is  released  as  soon 
as  the  condition  has  been  performed,  or  become  impossible.  It 
results,  that  the  important,  perhaps  the  only  neoessaxy  question, 
is  whether  the  attachment  was  dissolved  before  final  judgment 
in  it,  by  the  civil  death  of  the  defendant;  for  if  the  Atchafalaya 
Bailroad  and  BanMng  Company  stood  dissolved  by  judgment  of 
forfeiture  in  the  court  of  first  instance,  the  judgment  by  default 
in  the  attachment  suit  was  erroneous;  and  the  agreement  filed 
in  the  scire  facias  suit  is  broad  enough  to  let  it  in  without  plead- 
ing it  as  matter  of  defense. 

Judgment  in  the  attachment  suit  here  was  signed  on  the  tenth 
of  December,  1842;  and  the  petition  for  judgment  of  forfeiture 
had  been  filed  in  the  court  of  first  instance  at  New  Orleans,  the 
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xiinih  of  March  in  the  same  year.  A  dtation  and  writ  of  se- 
queetration  instantly  followed;  and  the  corporation  put  in  its 
answer  the  next  day,  confessing  the  forfeiture  of  its  charter  for 
fiulure  to  complete  its  railroad  in  the  time  limited  by  the  act  of 
incorporation;  whereupon  the  court  instantly  adjudged  that  the 
eharter  be  forfeited  for  the  fact  confessed;  that  the  corporation 
be  dissolved;  and  that  its  properly  be  put  under  the  administra- 
tion of  the  board  of  currency.  This  judgment  was  pronounced 
ten  months  before  judgment  of  default  was  signed  in  the  at- 
tachment suit,  and  it  remained  intact,  not  only  till  then,  but  till 
nearly  three  months  afterwards.  On  the  first  of  March,  1843, 
a  creditor  of  the  corporation  was  allowed  to  appeal  from  it  on 
an  allegation  of  error,  and  on  giving  the  requisite  bail.  By  the 
laws  of  that  state,  it  seems,  a  suspensive  appeal  which  prevents 
the  judgment  from  going  into  effect,  must  be  taken  within  the 
space  of  ten  days;  a  devolutive  appeal  which  has  no  suspensive 
effect,  may  be  taken  at  any  time  within  a  year.  The  judgment  of 
the  court  of  first  instance  had  been  pronounced  on  the  tenth  of 
March,  1842;  so  that  there  was  barely  time  for  a  devolutive  appeal. 
It  is  seen,  therefore,  that  when  judgment  was  signed  in  the  at- 
tachment suit,  the  defendant  was  defunct  by  the  sentence  of  a 
court  of  competent  jurisdiction,  not  only  unsuspended,  but 
actually  unappealed  from  at  the  time;  its  charter  was  annulled; 
its  corporate  existence  extinguished;  and  what  remains  is  to  in- 
quire whether  these  were  subsequently  restored,  and  the  corpora- 
tion's intermediate  existence  judicially  established  as  if  there  had 
been  no  forfeiture,  by  the  subsequent  action  of  the  supreme  court. 
The  judgment  of  forfeiture  was  reversed  for  no  vice  in  itself, 
but  for  a  mental  abstraction  of  the  judge;  and  a  common  law 
student  would  be  disposed  to  ask,  why  reverse  because  the 
judge  thought  wrong  if  he  acted  right;  or  for  an  abstract  error 
which  did  no  harm?  or  why  sweep  away  the  sequestration  with 
the  intennediate  acts  of  the  board  of  currency  and  its  suc- 
cessors, by  unraveling  the  web  to  take  up  a  dropped  stitch  which 
did  not  injure  the  texture?  He  might  doubt,  too,  whether  the 
simultaneous  repetition  of  the  same  judgment,  though  based  on 
a  different  abstraction,  were  not  a  substantive  aflSrmance  which 
left  the  original  judgment,  the  writ  of  sequestration,  and  all 
things  done  by  virtue  of  it,  exactly  as  it  found  them.  However 
that  may  be,  it  is  certain  the  judgment  of  forfeiture  and  corpo- 
rate extinction,  was  in  force  when  the  corporation  was  defaulted 
for  want  of  appearance  in  the  attachment  suit;  and  what  was 
the  effect  of  its  reversal  on  the  proceeding  here  ? 
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That  question  is  deterxninable  by  the  law  of  the  forum,  not  of 
the  place.  The  law  of  Louisiana  might  possibly  restore  the 
dead  to  life  there,  but  not  elsewhere;  and  though  the  reyerssl 
of  a  judgment  of  dissolution  may  cure  the  want  of  an  interme- 
diate capacity  to  sue  and  be  sued  in  the  courts  of  that  state,  it 
can  not  cure  the  want  of  such  a  capacity  in  the  courts  here. 
What  then  is  the  effect  of  such  a  rerersal  at  the  common  lawf 

The  role  laid  down  in  Drurt/s  Case,  8  Bep.  142  b,  is  that  col- 
lateral things  executory  stand  as  if  the  reyersed  judgment  had 
neyer  been  in  force;  but  that  collateral  things  executed  are  not 
diyested.  It  was  consequently  held  that  the  reyersal  of  a  judg- 
ment  against  a  debtor  in  execution,  is  no  reversal  of  a  judgment 
against  the  sheriff  or  jailer  for  his  escape.  In  Appedey  v.  Ive, 
Oro.  Jac.  645,  it  was  held  that  the  reveraal  of  judgment  against 
a  principal  is  no  reyersal  of  judgment  against  his  bail.  The 
principle  has  been  established  by  many  decisions;  and  it  leads 
to  the  inevitable  conclusion  that  the  reversal  of  the  judgment 
which  had  dissolved  the  foreign  attachment  by  dissolving  the 
existence  of  the  defendant,  did  not  restore  it  to  the  case  of  an 
action  pending  by  relation  to  the  time  when  the  defendant  in 
the  attachment  was  defaulted,  or  make  the  judgment  against 
him  the  less  a  judgment  against  a  party  defunct.  The  attach- 
ment therefore  was  as  effectively  dissolved,  at  the  time,  by  the 
extinction  of  the  defendant's  corporate  existence,  as  if  its  civil 
death  had  been  suggested  on  the  record,  for  there  was  no  party 
in  court  to  suggest  it,  and  the  plaintiff  himself  proceeded  on 
that  ground  when  he  signed  judgment  for  default.  The  attach- 
ment was  therefore  at  an  end,  and  the  plaintiffs  hold  on  the 
property  gone.  This  view  of  the  case  relieves  us  from  consid- 
ering how  far  it  was  vested  in  the  board  of  currency,  or  its  suc- 
cessors, the  commissioners,  by  the  proceedings  in  Louisiana;  or 
how  far  it  was  privileged  from  attachment  as  being  in  the  lap 
of  the  law.  If  the  attachment  were  legal  in  the  first  instance, 
it  ceased  to  be  so  at  the  termination  of  the  defendant's  civil 
existence;  and  this  is  all  that  is  necessary  for  the  decision  of 
the  cause  before  us. 
Judgment  reversed,  and  a  venire  de  nofvo  awarded. 
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(8  Waxss  ako  SBMiAm,  ni.] 

Paxxiht  ZHio  CouBT  IN  Kons  or  a  Bank  is  Good  Patmshv  m  biitww 
it  and  iti  debtor,  no  matter  when  they  were  proooied  by  him. 

DmoB  07  Bank  mat  Set  ovw  its  Notbb  AOAiNafT  Claim  or  Assignib  d 
the  bank,  provided  he  was  the  owner  of  the  notes  sought  to  be  set  off,  at 
the  time  when  he  received  notice  of  the  assignment,  bat  if  he  acquired 
them  after  notice  of  the  assignment  they  can  not  be  set  off  against  the 


Bbbob  in  Admhtino  Imtkopkb  Tbbtimont  is  Cubbd  by  proper  instmo- 
tioos,  unlsas  it  is  shown  that  the  Jury  might  have  been  misled  by  the 
evidence* 

Debtob  mat  Set  ovw  against  Assignbb  Dbajt  drawn  l^  the  assignor  in 
his  &vor  before  he  received  notice  of  the  assignment^  although  the  lia- 
bility of  the  assignor  did  not  become  complete  until  after  he  received  no- 
tice of  the  assignment. 

Ebbob  to  the  common  pleas  of  Lehigh  county.  The  evidence 
which  was  excepted  to  by  the  first  bill  of  exceptions  mentioned 
in  the  opinion,  was  evidence  of  an  agreement  between  the  wit- 
ness, Eeck,  cashier  of  the  bank,  and  the  defendant,  to  the  effect 
that  if  the  bond  which  had  been  previously  assigned  to  Swander 
eonld  be  got  back  from  him,  a  certain  sum  of  money  given  by 
him  to  the  defendant,  at  that  time,  should  be  applied  to  the  pay- 
ment of  the  bond.  The  CTidenoe  referred  to  by  the  court  in 
passing  upon  the  second  bill  of  exceptions,  was  CTidenoe  of  cer- 
tain drafts  drawn  by  the  Northampton  Bank  upon  the  Western 
Bank  of  Philadelphia  in  &Tor  of  the  defendant  before  he  had 
notice  of  the  assignment,  and  some  of  which  drafts  were  unpaid. 
The  jury  found  for  the  defendant.  The  other  &ct8  are  stated 
in  the  opinion. 

C  Davis  andMaJlery,  for  the  plaintiff  in  error. 

Oibons  and  King,  contra. 

By  Oourt,  Bogebs,  J.  This  was  an  action  of  debt  to  recoTar 
the  amount  due  on  a  bond  given  by  the  defendants  to  the  North- 
ampton Bank,  in  the  penalty  of  one  thousand  dollars,  condi- 
tioned to  pay  five  hundred  dollars  with  interest  on  the  first  day 
of  April,  1848.  The  defendants  pleaded  payment  and  tender: 
replications  and  issues.  The  suit  is  brought  for  the  use  of  John 
Swander,  to  whom  the  bond  was  assigned  on  the  fifth  of  April, 
1842.  But  the  defendants  received  no  notice  of  the  assignment 
until  the  twenty-third  of  January,  1843.  The  case  may  be  viewed 
in  two  aspects:  first,  as  between  the  Northampton  Bank  and  the 
defendants;  and  liext,  between  the  assignee  and  the  defendants. 
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By  the  act  of  defalcation  it  is  enacted,  that  it  shall  be  lawful 
for  the  defendant  to  plead  payment,  and  giye  any  bond,  bill, 
receipt,  account,  or  bargain  in  CTidence.  In  this  state,  thaie- 
foxe,  in  a  suit  on  a  bond,  the  plea  of  payment  is  not  viewed 
merely  as  a  common  law  plea,  in  which  only  direct  eyidence  of 
payment  is  admissible;  but  upon  notice,  according  to  the  rules 
of  court,  the  defendant  may  avail  himself  of  set-off,  or  any 
equitable  defense  he  may  have  against  the  plaintiffs  daim.  But 
granting  that  it  is  a  common  law  plea,  the  question  arises,  in 
the  first  place,  whether  payment  into  court,  or  a  tender  in  the 
notes  of  the  bank,  between  the  bank  itself  and  its  debtors,  is 
equivalent  to  payment  or  tender  in  specie.  In  other  words,  has 
the  bank  a  right  to  insist  on  gold  and  silver  from  its  debtors, 
when  they  are  willing  and  offer  to  discharge  their  obligations 
in  notes  issued  by  the  institution  itself? 

In  this  state,  idthough  it  is  concMBded  to  be  diffezent  in  Mas- 
sachusetts and  New  Jersey,  HaUoweU  Bank  v.  Edward^  13  Mass. 
236;  Coxe  v.  State  Bank,  3  Halst.  172  [U  Am.  Dec.  417],  the 
doctrine  asserted  by  counsel  has  the  merit  of  novelty;  for  the 
benefit  of  this  principle,  so  far  as  my  knowledge  extends,  has 
never  been  claimed  by  the  banks,  nor  has  it  ever  been  supposed 
to  exist  by  the  public.  If  the  law  be  as  has  been  contended,  it 
is  time  it  should  be  known,  as  the  citizens  of  this  state  have 
been  laboring  under  a  dangerous  delusion;  for  it  is  notorious 
that  the  notes  of  insolvent  banks  have  commanded  a  ready  sale 
in  market,  for  the  simple  reason  that  they  can  be  used  in 
payment  of  debts  due  the  bank.  This  is  the  common  imder- 
standing  among  the  men  of  business  throughout  the  state;  and 
it  would  shock  their  ideas  of  common  sense  and  common 
honesty,  if  they  should  now  be  told  that  it  was  not  a  matter  of 
right,  but  depended  entirely  on  the  will  of  the  institution 
(whether  solvent  or  insolvent),  who  were  at  liberty  to  receive 
them  or  not,  as  they  might  think  proper.  Nor  can  the  bank 
complain  of  injustice,  if  the  law  be  adverse  to  this  pretension, 
as  it  is  of  no  consequence  to  them  what  price  their  debtors  pay 
for  their  notes,  whether  par  or  their  depreciated  value,  as  the 
bank  can  lose  nothing  by  the  transaction. 

The  argument  is,  that  notes  are  not  money,  and  that  it  is  in 
opposition  to  that  clause  in  the  constitution  of  the  United  Statea 
which  prohibits  the  several  states  from  mitlring  anythiixg  but 
gold  and  silver  coin  a  legal  tender  in  payment  of  debts.  If  the' 
legislature  should  so  far  forget  their  duty  as  to  undertake  ta 
make  bank  notes  or  bills  issued  by  themselves  a  legal  tender  gen- 
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erallj,  in  payment  of  debts  to  third  persons  or  to  other  institu- 
lions,  the  objection  would  be  unanswerable;  but  between  the 
bank  itself,  which  is  the  creature  of  the  legislature,  there  is 
nothing  in  the  constitution  to  restrain  their  power  to  impose 
terms,  whether  directly  or  by  necessaiy  implication;  nor  is 
there  anything  to  prevent  them  from  imposing  terms  on  them- 
selves. Besides,  in  the  case  of  a  solvent  bank,  such  a  privilege 
would  be  unavailing;  as  all  it  would  be  necessaiy  to  do  would 
be,  when  the  bank  refused  to  receive  its  notes  as  payment,  to 
demand  the  specie  for  the  notes,  and  then  pay  their  debt  in  gold 
and  silver  drawn  from  their  own  vaults.  It  must  be  conceded 
that  no  part  of  the  constitution  can  be  so  construed  as  to  pre- 
vent either  individuals  or  banks  from  making  their  own  con- 
tracts, and  agreeing  to  receive  payment  either  in  notes  issued  by 
themselves  or  in  any  other  manner  they  may  stipulate  for. 
This,  in  truth,  is  in  the  ordinary  course  of  business,  as,  for  ex- 
ample, contracting  to  pay  in  current  notes  or  some  marketable 
commodity;  and  no  person  ever  supposed  it  was  an  infrin^ 
ment  of  the  constitution  to  compel  the  contracting  parties  to 
perform  their  agreement. 

These  are  cases  of  express  contracts,  it  is  true,  but  implied 
contracts  create  the  same  obligation  and  come  within  the  same 
category.  Of  the  latter  description  is  this  case.  A  bank  ia 
an  incorporated  institution,  with  peculiar  privileges;  among 
others,  to  issue  or  loan  their  own  notes,  which,  in  the  common 
transactions  of  business,  answer,  and  are  so  intended  by  the 
bank,  all  the  purposes  of  money.  They  pass  by  delivery;  and 
even  when  stolen,  and  transferred  in  the  course  of  business,  un- 
like choses  in  action  or  other  property,  they  can  not  be  recov- 
ered from  a  bona  fide  holder.  In  MiUer  v.  Bace,  1  Burr.  452» 
where  the  principle  was  first  decid)d.  Lord  Mansfield  says: 
"  They  axe  not  goods,  nor  securities,  nor  documents  for  debts, 
but  are  treated  as  money,  as  cash,  in  the  ordinary  course  and 
transactions  of  business,  by  the  genezHl  consent  of  mankind, 
which  gives  them  the  credit  and  curr^^cy  of  money  to  all  in- 
tents and  purposes;  they  are  as  much  iTBr>ney  as  guineas  tiiem- 
selves  are,  or  any  other  coin  that  is  used  is  common  payment  as 
money  or  cash."  The  same  principles  are  xrcognized  in  Bayard 
▼.  Shunkf  1  Watts  &  S.  92,  where  the  whole  niHtter  is  carefully 
examined  by  Chief  Justice  Qibson,  who  delivered  the  opinion 
of  the  coiirt. 

If  these  principles  be  correct — and  they  can  not  be  contested, 
either  on  reason  or  authority — ^how  can  tiie  bank,  which  has  is* 
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Biied  and  passed  them  as  cash,  refuse  in  good  faith  to  receive 
them  as  cash?  They,  at  least,  are  estopped  from  deDjing  thej 
are  cash,  when  offered  in  payment  by  their  debtors.  From 
the  Tery  nature  of  the  transaction,  there  is  an  implied  contract 
irith  them  and  the  holders,  that  they  will  treat  them,  to  all  in- 
tents and  purposes,  as  money.  To  adopt  the  language  of  Lord 
Mansfield,  they  are  as  much  money  as  guineas  themselyes  are, 
or  any  other  coin  that  is  used  in  common  payment  as  money 
or  cash.  Having  given  them  currency  as  money  or  cash,  they 
shall  not  be  at  liberty  afterwards  to  dispute  it.  It  is  cash  so  far 
as  they  are  concerned,  if  to  none  others,  and  this  upon  the 
plainest  principles  of  equiiy  and  justice.  The  furthest  the 
banks  in  this  state  have  ever  ventured  to  go,  was  a  denial  by 
the  branch  bank  to  receive  the  notes  of  the  parent  bank,  and 
the  assignees  of  the  United  States  Bank  to  receive  the  notes  of 
the  bank,  which  had  depreciated  in  value,  in  payment  of  debts, 
which  was  promptly  remedied  by  the  act  of  the  eleventh  of 
March,  and  the  twentieth  section  of  the  act  of  the  first  of  May, 
1841.  In  passing  those  remedial  acts,  it  was  taken  for  granted 
that  they  would  have  no  right  to  refuse  to  receive  their  own 
notes.  If  this  case,  therefore,  rested  between  the  Northampton 
Bank  and  the  defendant,  the  payment  into  court  would  be  a 
good  payment,  without  regard  to  the  time  when  they  were  pro- 
cured by  the  defendants.  There  is  a  marked  difference  between 
such  a  case  and  a  defense  grounded  on  a  set-off.  But  as  the 
bond  has  been  assigned,  we  must  next  consider  the  effect  of  the 
assignment. 

The  case  would  seem  to  be  this.  John  Swander,  the  assignee 
for  whose  use  the  suit  is  brought,  was  the  holder  of  notes  of  the 
Northampton  Bank,  to  the  amount  of  two  thousand  dollars. 
This  money  he  loaned  to  the  bank,  taking  as  a  collateral  security 
several  bonds,  of  which  the  bond  in  suit  was  one.  The  bonds 
were  assigned  on  the  fifth  of  April,  1842,  but  the  defendants 
bad  no  notice  of  the  assignment  until  the  twenty-third  of  Jan- 
uary, 1843. 

Although  the  agreement  between  Swander  and  the  bank  says 
but  little  for  the  solvency  of  that  institution,  yet  we  can  perceive 
nothing  in  that  contract  that  places  Swander  in  a  worse  situa- 
tion than  any  other  assignees  either  from  banks  or  individuals. 
It  must  be  governed  by  the  same  rules  which  apply  to  assign- 
ments under  the  act  of  the  legislature.  The  bond  is  payable  to 
the  bank  or  its  assigns;  it  therefore  goes  into  the  hands  of  the 
assignee  with  all  the  incidents  attached  to  other  assignments  of 
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choBes  in  action.  From  this  it  follows  that  after  assignment  of 
the  bond  and  notice  of  it,  no  set-off  afterwards  accruing  can 
ETail  the  defendant;  nor  is  the  assignee  bound  to  receiye  the 
notes  of  the  bank  in  payment.  In  that  particular  the  assignee 
stands  in  a  different  situation  from  the  assignors.  For  although 
as  between  the  defendants  and  the  bank  the  notes  maybe  treated 
as  cash,  yet  between  them  and  the  assignee  they  cease  to  be  such, 
and  must  be  -viewed  in  the  ordinary  light  of  a  set-off  merely. 
If,  therefore,  the  defendant  held  the  notes  of  the  bank  at  the 
time  he  received  notice  of  the  assignment,  the  assignee  would 
be  bound  to  receive  them  as  cash.  But  if  afterwards,  the  as- 
signee can  not  be  compelled  to  receive  them,  nor  is  there  any 
defense  against  the  plaintiffs  demand  either  as  payment  or  set- 
off. The  important  period  to  determine  the  rights  of  the  as- 
signee and  the  defendants  is  not  the  time  of  the  assignment,  but 
the  time  the  defendants  had  notice  of  it,  and  this  principle  ap- 
plies as  well  in  the  case  of  set-off  as  payment.  The  time  the  con- 
tract begins  between  the  assignee  and  the  obligor  is  when  the  lat- 
ter has  notice  of  the  assignment.  It  is  the  duty  of  the  assignee  or 
the  obligee  to  inform  the  obligor  that  he  has  peai^d  with  the  bond, 
and  if  this  is  omitted  they  are  in  default,  and  not  the  obligor, 
who,  until  he  is  informed  otherwise,  has  a  right  to  suppose  that 
the  bond  is  still  the  property  of  the  obligee,  and  to  act  and  con- 
tract with  the  obligee  or  others  under  that  reasonable  supposi- 
tion. These  principles  were  first  ruled  in  Wheder,  Assignee  of 
BayrUon,  v.  Hughes^  1  Dall.  23.  The  assignee  takes  the  bond  at 
his  own  peril,  and  stands  in  the  same  place  as  the  obligee,  so  as 
to  let  in  every  defalcation  which  the  obligor  had  against  the  obli- 
gee at  the  time  of  the  assignment  or  notice  of  the  assignment. 
This  was  the  case  of  set-off,  and  has  been  repeatedly  recognized 
since  in  cases  cited  at  the  bar.  It  is  supposed,  however,  that  all 
the  earlier  cases  have  been  overruled  in  HinMey  v.  WaUerSy  8 
Watts,  260,  and  same  case,  9  Id.  183,  reported  HinoJdy  v.  WdU 
ten.  A  distinction  has,  it  is  said,  been  taken  between  payment 
and  set-off;  and  to  this  effect,  it  must  be  confessed,  is  the  rea- 
soning of  the  learned  judge  who  delivered  the  opinion  of  the 
court.  The  court,  however,  never  did  intend  to  overrule  the 
earlier  cases  on  this  subject,  none  of  which,  be  it  remarked, 
would  seem  to  have  been  cited  either  in  the  argument  or  in  the 
opinion  of  the  judge.  It  must  be  observed  that  this  point  was 
not  necessary  to  the  decision,  which  turned  on  the  act  of  limita- 
tions as  applicable  under  special  circumstances  to  a  plea  of  set- 
off, grounded  on  an  erroneous  and  mistaken  principle  said  to  be 
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ruled  by  this  ooort,  that  the  etatate  of  defalcation  or  aet-off  per 
•e  applies  the  demand  of  one  party  to  that  of  the  other,  so  as  to 
produce  payment,  satisfaction,  or  extingnishment. 

As  this  case  goes  down  for  another  trial,  I  will  now  briefly 
notice  the  bills  of  exception.  If  the  agreement  proved  by  the 
witness  contained  in  the  first  bill  had  been  followed  up  with 
proof  that  the  bank  had  obtained  a  n^  anmgnment  of  the  bond, 
it  would  be  pertinent  eyidence.  But  this  the  defendant  failed 
to  do;  it  was  therefore  immatierial  to  the  issue  and  improperly 
receiyed.  Of  this  the  court  were  aware,  and  in  the  charge  cor- 
rected the  error  by  instructing  the  jury  that  it  was  no  defense 
to  the  bond.  For  such  an  error  I  should  be  very  reluctant  to 
reyerse  the  judgment,  unless  there  was  something  in  the  case 
which  induced  a  suspicion  that  it  may  have  had  an  improper 
influence  on  the  minds  of  the  jury. 

The  court  was  right  in  admitting  the  evidence  in  the  second 
bill,  because  although  the  liability  of  the  bank  was  not  com- 
plete when  the  defendant  had  notice  of  the  assignment,  yet  the 
transaction  out  of  which  the  defense  arises  commenced  before 
he  was  informed  of  the  transfer  of  the  bond.  As  the  time  when 
the  notes  were  received  by  the  defendants  may  be  very  material, 
it  is  necessary  for  the  defense  to  give  proof  of  it.  And  for  this 
purpose  we  can  not  perceive  that  the  fact  that  one  of  the 
debtors  was  a  man  of  business  and  in  the  habit  of  taking  North- 
ampton Bank  notes  is  any  proof  whatever. 

On  the  whole  case,  we  think  the  judgment  should  be  re- 
versed and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  vemre  de  novo  awarded. 

RiORT  OF  Dbrob  of  Baitk  to  Sar-oFv:  See  note  to  MaUer  i/lAe  ^tmk 
Urn  Bamk,  19  Am.  Dea  420. 

Thb  PBorciPAii  OASi  18  aoED  in  JKder  v.  Jokmmm^  20  Pa.  St.  198,  to  tho 
point  that  tho  debtor  of  a  bank  may  wt  off  iti  notee  againet  the  olaim  of  Iti 
awignfm,  if  he  held  the  notee  at  the  time  when  he  reoeivad  notioe  of  the 


LowBEB  &  WumebIb  Appeal.    Wilbov,  JoraBB 

&  Go.'8  Appeal. 


[8  Wasb  AMD  BMBamun,  S8T.] 

IFo  Onb  but  Bzboution  Dbbtob,  ob  his  Lboal  Rsfbiwttativb, 

dietribation  of  the  proceedB  of  an  execution  eale,  object  to  a  mere  img* 
nlarity  in  the  rendering  of  the  judgment^  or  in  the  iaening  of  the  ezeoB- 
tion.    Nor  will  even  he  be  permitted  to  do  eo  ooUatandly,  or  in  any  oUmi 
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way  than  by  sning  oat  a  writ  of  error,  or  by  inakiiig  application  to  th« 
court  in  which  the  jadgment  was  entered  or  from  which  the  ezeoation 
inaed«  to  vacate  it  or  eet  it  adde. 

Appsal  from  the  decree  of  the  district  court  for  the  city  mnd 
county  of  Philadelphia,  distributing  moneys  arising  from  the 
sheriff's  sale  under  several  executions.    The  property  levied 
upon  and  sold  on  the  twenty-fourth  of  October,  1839,  formerly 
belonged  to  the  firm  of  Bobert  W.  Bichardson  &  Co.    This 
firm  was  composed  of  Bobert  W.  Bichardson,  Samuel  B.  Wood, 
and  Bichard  Blundin.    In  May,  1839,  this  partnership  was  dis- 
solved, Bichardson  assuming  and  agreeing  to  pay  all  the  firm 
debts.    Before  this  time,  there  were  three  judgments,  upon 
which    executions   subsequently   issued,    and   the    respective 
plaintiffs  in  which  claimed  the  funds.    Wilson,  Jones  &  Co. 
had  a  judgment  against  Bobert  W.  Bichardson  and  Samuel  B. 
Wood,  for  a  debt  of  said  firm.     The  Pennsylvania  Company  for 
Insurance  on  lives  had  a  judgment,  before  the  partnership  was 
formed,  against  Bichardson  iJone.    Lowber  &  Wilmer  had,  on 
October  13, 1838,  obtained  from  all  three  members  of  the  firm  a 
confession  of  judgment  signed  by  them  for  three  thousand  seven 
hundred  and  twenty-five  dollars  and  eighty-seven  cents;   the 
plaintiflB,  in  another  writing,  executed  at  the  same  time,  reciting 
the  confession,  and  that  the  defendants  had  that  day  executed 
seventeen  notes,  payable  in  various  sums,  at  intervals  of  sixty 
days,  commencing  on  October  10th  and  extending  to  the  tentii 
of  June,  1841,  agreed  that  said  judgment  should  not  be  entered 
up,  or  recorded,  imless  there  should  be  a  failure  of  payment  of 
some  of  said  notes  at  the  time  they  fell  due;  but  if  such  failure 
happened,  then  the  judgment  was  to  be  entered  up  and  execu- 
tion issued  on  it.    Lowber  &  Wilmer  sued  out  their  execution, 
and  delivered  it  to  the  sheriff  on  the  fifteenth  of  August,  1839; 
The  Pennsylvania  Company  for  Insurance  on  Lives  issued  their 
execution  and  delivered  it  to  the  sheriff  on  the  twentieth  of 
August,  1839;  and  Wilson,  Jones  &  Co.  issued  their  execution 
and  delivered  it  to  the  sheriff  on  the  twentieth  of  September, 
1839.    The  other  plaintiffs  denied  the  right  of  Lowber  &  Wil- 
mer, on  the  ground  that  they  had  taken  out  execution  in  viola- 
tion of  their  agreement.    The  court  below  decreed  the  money 
to  be  paid  to  the  Pennqrlvania  Company  for  Insunuioe  on 
Lives. 

(7.  JbOon,  for  the  appeUanta. 

WittiamSg  conira. 
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By  Court,  Eenkedt,  J.  It  is  uxmeoessazy  to  notice  all  the  dif- 
ferent points  raised  and  disonssed  in  this  case,  as  there  is  one 
which,  when  rightly  decided,  will  dispose  of  the  whole  of  it. 
Because  it  is  clear,  if  it  was  competent  only  for  the  defendants 
named  in  the  execution  in  favor  of  Lowber  &  Wilmer  and  for 
no  others  to  object  to  the  validity  of  it,  that  the  decree  of  the 
court  below  must  be  reversed  and  a  decree  passed  in  favor  of 
Lowber  &  Wilmer,  who  sued  out  and  placed  their  execution  first 
in  the  hands  of  the  sheriff.  The  execution  issued  in  favor  of 
these  gentlemen  was  founded  upon  a  judgment  entered  in  their 
favor  in  a  court  of  competent  jurisdiction,  apparently  regular, 
as  it  would  seem  from  the  record,  and  such  as  justified  the  issu 
ing  of  the  execution. 

In  Stewart  v.  Stocher,  18  Serg.  &  B«  199  [15  Am.  Dec.  689],  it 
was  held  that  an  execution  issued  before  ^e  stay  of  execution 
had  expired,  was  irregular  but  not  void,  and  that  its  validity 
could  not  be  called  in  question  by  another  execution  creditor, 
who  sued  the  sheriff  for  the  proceeds.  That  case  was  substan- 
tially pretty  much  like  the  present.  There  the  judgment  upon 
which  the  execution  was  issued,  was  given,  as  the  judgment 
was  here,  to  secure  the  payment  of  several  notes  given  by  the 
defendants  in  the  judgment  to  the  plaintiffs  in  liquidation  of  a 
previous  debt  owing  by  them  and  made  payable  within  limited 
periods  from  their  respective  dates;  and  the  execution  was  sued 
out  before  a  failure  on  the  part  of  the  defendants  to  pay  any  of 
their  notes  at  maturity  had  taken  place;  yet  this  court  held  the 
execution  good  against  a  subsequent  execution  sued  out  regu- 
larly by  Mx.  Stocker  against  the  same  defendants  and  placed  in 
the  hands  of  the  sheriff  to  be  executed,  and  that  it  was  not  com- 
petent for  Mr.  Stocker  or  any  other  execution  creditor  to  object 
to  or  take  advantage  of  the  irregularity  that  existed  in  issuing 
the  first  execution.  The  existence  and  justness  of  the  debt  was 
not  questioned  there,  nor  has  it  been  here;  so  that  no  complaint 
was  made  against  the  issuing  of  the  execution  on  the  ground  of 
fraud,  a  thing  that  undoubtedly  any  execution  creditor  would 
have  a  right  to  make,  and  the  court  would  be  bound  to  hear 
him.  But  where  the  objection  extends  no  further  than  that  the 
judgment  upon  which  the  execution  has  been  issued  has  been 
erroneously  entered  or  obtained,  or  the  execution  erroneously 
issued  thereon,  no  other  person  than  the  defendant  therein,  or 
his  legal  representatives,  will  be  permitted  to  make  it.  Nor 
will  they  be  permitted  to  do  so  in  a  collateral  action  or  other 
manner  than  by  suing  out  a  writ  of  error  or  by  making  a  direct 
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applieation  to  fhe  court  in  which  the  judgment  is  entered  or 
from  which  the  execution  has  been  issued,  to  vacate  or  set  the 
same  adde.  This  course  is  settled  by  a  train  of  authority  in 
this  state  which  can  not  be  contested  or  resisted.  Besides  the 
ease  of  Stewart  y.  Stacker,  18  Serg.  &  B.  199  [15  Am.  Dec.  689], 
already  dted,  to  show  that  It  is  so,  I  will  refer  to  Leteis  t.  fifmiA, 
2  Serg.  &  B.  155, 166;  Steuoart  r.  Stocber,  1  Watts,  189;  Meawn'e 
Estate,  4  Id.  841;  Dewey  r.  Dupuy,  2  Watts  &  S.  656;  Herring  r. 
Adams,  6  Id.  460;  Hduer^s  Appeal,  Id.  474.  From  which  it  will 
likewise  appear  that  a  contrary  principle  laid  down  by  the  late 
Mr.  Justice  Washington  in  AxcaraH  t.  FiiBsimmons,  8  Wash.  0. 
0. 184,  has  been  most  clearly  and  decidedly  overruled. 

The  decree  of  the  court  bcdow  reversing  the  report  of  the  au- 
ditor in  favor  of  Lowber  &  Wilmer  is  therefore  reversed;  and 
it  is  further  decreed  by  this  court  that  the  amount  of  the  debt 
and  interest  appearing  to  be  due  to  them  at  the  time  of  the  sale 
made  of  the  goods  by  the  sheriff,  be  paid  to  them  out  of  the 
moneys  in  the  court  below,  after  deducting  all  costs  which  have 
accrued,  including  the  costs  of  this  appeal;  and  that  the  residue 
of  the  money  so  made  and  remaining  there  be  paid  to  the  Penn- 
sylvania company  for  insuxanoe  on  lives,  in  satisfaotion  pr6 
tanto  of  their  debt. 

Decree  reversed. 

AnBOVMD  in  Dkkermm  and  Bmaft  AppetA,  7  Fh,BL  S66^  awl  in  Jfotmtr 
V.  J)mig^  18  Id.  484. 


Yandeveb's  Appeal. 

C8  Watts  axd  Sibsbaxt,  40S.] 

0»Mwwms  Kun  JonrtLV  Exioutb  such  Duths  of  tlMir  offioe  m  daouBid 

the  ezetdse  of  jadgment  and  discretion,  although  man  minictarial  aofei 

may  be  perf onned  by  one  of  them. 
IkuBTEB  CAN  NOT  JusTiTT  AcTiNO  Alonb  ON  Gbounb  OF  NioiSBirT,  whera 

hiB  oo-tnutee  was  near  at  hand  and  might  have  been  consiilted  withoat 

detriment  to  the  interests  of  the  trust. 

Appbal  from  decree  of  Chester  county  common  pleas  awarding 
to  the  estate  of  Elisha  Phipps  five  hundred  dollars,  out  of  the  bal- 
ance in  the  hands  of  Alexander  Mode  and  Ellis  Phipps,  assignees 
of  William  Steadman,  deceased.  While  Steadman  was  in  the 
occupation  of  premises  of  Elisha  Phipps,  for  which  he  paid  five 
hundred  dollars  a  year  rent,  he,  on  the  twenty-eighth  of  March, 
1843,  made  an  assignment  to  Mode  and  Ellis  Phipps,  in  trust 
for  the  benefit  of  his  creditors.    The  property  assigned  remained 
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on  ihe  premifles  until  the  first  of  May  following,  when  it  wu 
Bold  by  the  assignees.  On  the  twentieth  of  April.  1848,  Elisha 
Phipps  directed  his  son  Joseph  to  take  out  a  landlord's  wanant 
for  him,  and  leTj  on  the  goods  in  the  hands  of  theassignees,  for 
a  year's  rent,  which  had  been  doe  since  the  first  of  that  month. 
While  the  father  was  giring  these  directions,  Ellis  Phipps,  an- 
other son,  and  one  of  the  assignees,  came  in,  and  upon  learning 
his  father's  intentions,  requested  him  not  to  distrain,  and  prom- 
ised that,  as  soon  as  he  could  make  sale  of  the  property,  he 
would  pay  him  the  one  year's  rent.  Mode,  the  other  assignee, 
was  not  present  on  this  occasion.  No  warrant  was  taken  out, 
nor  distress  made.  Elisha  Phipps  died  in  June,  1843,  leaving 
a  will,  of  which  his  son  Ellis  was  made  executor  and  one  of  the 
residuary  legatees.  There  were  three  classes  of  preferred  cred- 
itors, but  Elisha  Phipps  was  not  one  of  them.  The  balance  in 
the  hands  of  the  assignees  was  insufficient  for  the  payment  of 
all  the  preferred  creditors.  The  court  below  decreed  to  the 
estate  of  Elisha  Phipps,  out  of  the  balance,  fiye  hundred  dollars 
for  one  year's  rent.  Yandeyer,  who  was  a  preferred  creditor, 
appealed.  Other  tacts  of  the  case  sufficiently  appear  from  the 
opinion. 

Darlvfigicn,  for  the  appellant. 

«/l  Z/cwis,  cofi^nti. 

» 

By  Court,  Bookbs,  J.  When  the  administration  of  a  trust  is 
▼ested  in  co-trustees,  they  all  form  but  one  collectiTe  trustee. 
They  must,  therefore,  execute  the  duties  of  the  office  in  their 
joint  capacity.  Thus  a  receipt  for  money  or  a  certificate  of 
bankruptcy,  etc.,  must  receiTc  the  joint  signature  of  the  whole 
body;  for  the  power,  interest,  and  authority  of  co-trustees  in 
the  subject-matter  of  the  trust  being  equal  and  undiyided,  they 
can  not,  like  executors,  act  separately,  but  all  must  join:  Lewin 
on  Trusts,  265  (24  Law  Lib.);  Willis  on  Trusts,  186  (10  Law 
Lib.);  Ex  parte  Rigby,  19  Yes.  463.  And  this  principle  enters 
into  all  cases  depending  on  the  discretion  and  judgment  of  the 
trustees  in  contradistinction  to  acts  of  a  mere  ministerial  na- 
ture. The  former  requires  the  concurrence  of  all  the  trustees; 
the  latter  may  be  performed  by  one.  The  contract  in  question 
is  without  doubt  one  of  the  former  description,  and  conse- 
quently comes  within  the  general  principle.  And  the  only 
doubt  is  whether  Uiere  are  circumstances  in  the  case  which 
fnftVA  it  an  exception.  It  may  be  admitted  on  the  authority 
of  Osbame'a  Eatale,  6  Whart.  267,  that  if  the  contract  had  been 


March,  1845.]  Yandever's  Appeal.  307 

made  by  both  the  assigneeB,  it  would  have  bound  the  fund;  but 
the  question  is  whether  one  of  the  trustees,  without  any  author- 
ity from  his  co-trustee,  can  bind  the  estate.  And  that  this  can 
not  be  appears  from  the  principles  abore  stated,  unless  there 
are  some  circumstances  attending  the  case  which  make  it  an  ex- 
ception from  the  general  rule.  The  validity  of  the  contract  is 
put  on  the  ground  of  necessity  and  the  benefit  which  the  fund 
derived  from  the  agreement.  It  is  said  that  the  act  of  the  as- 
signee in  this  instance  was  not  so  much  in  furtherance  of  the 
trust  as  to  prevent  its  utter  frustration  by  a  sacrifice  of  the  prop- 
erty. The  exercise  of  such  a  power  is  inherent  in  each  of  the 
trustees  from  necessiiy,  and  being  for  the  advantage  of  the 
cestui  que  imust^  the  assent  of  the  co-trustee  would,  if  necessary, 
be  presumed,  in  order  to  sustain  a  procedure  essential  to  the 
continued  existence  of  the  trust,  at  least  in  the  absence  of  an 
express  negative,  on  the  ground  that  it  is  the  duty  of  each  of 
the  trustees  to  do  evexytiiing  proper  and  necessary  to  the  pro- 
motion of  the  interest  of  the  ceshii  que  irust^  and  equity,  in  the 
absence  of  proof  to  the  contrary,  will  take  it  for  granted  he  has 
so  done. 

It  is  not  my  intention  to  deny  the  justice  of  the  abstract  prin- 
ciples asserted  by  tho  court,  but  it  seems  to  me  they  do  not 
apply,  because  there  is  no  xpom  lot  the  presumption  of  any 
acquiescence  or  consent  to  the  contract;  for  the  proof  is,  that 
the  co-trustee  was  not  present  when  the  agreement  was  made, 
nor  has  any  consent,  either  previous  or  subsequent,  been  shown, 
nor  is  any  pretended  to  have  existed.  It  is  the  naked  case  of 
one  of  two  trustees  making  an  important  contract  without  any 
authority  whatever  from  the  other  to  act  for  him.  Nor  do  we 
perceive  any  necessity  whatever  for  the  agreement.  The  co- 
trustee was  in  the  immediate  vicinity,  and  could  have  been  con- 
sulted without  any  detriment  whatever  to  the  interests  of  the 
trust.  It  is  therefore  unlike  the  case  to  which  it  has  been 
assimilated  in  the  argument,  of  a  fire  where  one  of  two  trustees 
makes  a  contract  in  the  absence  of  his  co-trustee,  to  preserve 
property  of  tlie  trust  from  destruction.  The  urgent  necessity 
of  the  case  would  constitute  an  exception  to  the  general  rule, 
and  on  that  account  alone  the  contract  would  bind  the  estate. 
The  argument  also  assumes  the  contract  to  be  for  the  advantage 
of  the  estate.  Now,  whether  this  be  so,  it  is  impossible  to  say, 
as  that  may  depend  on  a  variety  of  considerations.  But  the 
conclusive  answer  to  this  suggestion  is,  that  it  is  a  matter,  in 
the  first  instance,  solely  for  the  discretion  and  judgment  of  all 
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the  trustees.  It  is  a  qnestioii  which  one  alone  can  not  decide. 
To  say  that  the  validiiy  of  Uie  contract  depends  on  its  being 
afterwards  deemed  advantageous  to  the  tnist,  would  in  &ct 
abrogate  the  rule,  and  would  lead  to  perplexing  inquiries  and 
to  questions  which,  in  many  cases,  it  would  be  difficult  to  settle. 
It  is  a  rule  in  equity,  as  is  said,  that  what  is  compellable  by  suit 
is  equally  valid  if  done  by  the  trustees  without  suit.  And  this 
is  true;  but  to  give  force  and  application  to  the  suggestion,  it 
must  be  shown  that  a  court  of  equity  would  compel  the  trustee 
to  enter  into  this  contract.  But  as  no  court  of  equity  would 
interfere  in  such  a  case,  the  application  of  this  principle  is  not 
very  obvious.  It  is  urged,  that  if,  instead  of  a  promise  to  pay, 
there  had  been  a  payment  of  the  rent  by  one  of  the  aasigneee, 
in  avoidance  of  the  distress,  it  v^uld  scarcely  be  questioned  he 
would  be  entitled  to  a  credit  for  the  amount  thus  paid.  With* 
out  expressing  any  positiye  opinion  on  this  point,  I  would 
barely  observe,  that  it  seems  to  me  to  be  stating  the  same  ques- 
tion in  a  different  form,  and  that  it  would  be  more  prudent  at 
least  to  refrain  from  doing  so  without  the  assent  of  the  other 
trustees. 

It  is  strongly  urged  that  the  creditors  have  the  benefit  of  the 
consideration  on  which  the  promise  of  the  trustee  vras  based, 
and  that  it  is  ungracious  in  t^em  now  to  dispute  it.  This  argu- 
ment addresses  itself  rather  to  the  generosity  of  the  creditors 
than  any  legal  right  arising  from  the  contract;  but  the  latter  is 
the  question  now  under  consideration.  Besides,  it  assumes  a 
matter  admitting  of  some  doubt,  and  which  the  trustees  must 
determine  for  themselves,  viz.,  whether  the  contract  may  not 
have  been  a  detriment  rather  than  a  benefit  to  the  fund.  Hard- 
ship can  not  with  truth  be  alleged;  for  the  contracting  parties 
were  aware,  or  at  least  ought  to  have  been,  of  the  rule  which 
prevents  one  of  two  or  more  trustees  from  malring  a  contract 
binding  the  fund.  If  any  loss  arises  from  a  violation  of  this 
well-settled  rule,  it  is  but  right  that  they  alone  should  abide  the 
consequences.  Whether  the  contracting  party  is  personally  lia- 
ble is  not  the  matter  in  dispute,  but  its  obligatory  force  on  the 
fund  in  the  hands  of  the  trustees.  We  think  it  better  to  adhere 
to  the  rule  which  requires  the  assent  of  both,  and  that  this  case 
presents  a  strong  illustration  of  the  propriety  of  this  course.  It 
was  clearly  the  duty  of  the  trustees  to  manage  the  trust  for  the 
best  interests  of  the  creditors;  and  had  the  property  been  re- 
moved immediately  on  the  assignment,  the  landlord  would  have 
had  no  lien  whatever.    But  instead  of  pursuing  this  obvious 
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0011X86,  they  pennit  the  goods  to  lemain  on  the  premises  untU 
the  rent  becomes  due  and  the  right  of  distress  stiaohes,  and 
then  one  of  them,  the  son  of  the  landlord,  without  any  oonsnl- 
tation  with  his  colleague,  undertakes  to  make  the  contract  in 
question.  This  view  of  the  case  makes  it  unnecessary  to  con- 
sider the  objection  to  the  competency  of  Joseph  Phipps. 

The  decree  of  the  court  ordering  five  hundred  dollars,  one 
yearns  rent,  to  be  paid  to  the  estate  of  Elisha  Phipps  is  xereiasd. 

Decree  reversed. 


Jones  t;.  Jannet. 

OovTSTAHOi  OF  Lavds  BoBBBRDro  OK  FLATS  OF  Bnrma  pMMv  tlioSateM 
appurteDBnoM,  nnlfln  they  are  azpreasly  ezdiided. 

Ebbob  to  the  district  court  for  the  city  and  county  of  Phila- 
delphia, where  a  verdict  and  judgment  were  rendered  for  the 
defendant  below.  Trespass,  to  try  the  title.  Both  parties 
claimed  under  William  Jones,  the  plaintiff  being  his  son,  and 
the  defendant  his  grandson,  son  of  his  daughter  Mary  Jones, 
one  of  the  grantees  in  the  deed  of  settlement  referred  to  in  the 
opinion.    The  other  facts  sufficiently  appear  from  the  opinion. 

Jbddt  for  the  plaintiff  in  error. 

Blrtt  OTid  Ifcrcdiihf  oonlra. 

By  Court,  Ssbosabt,  J.  It  is  rightly  conceded  by  the  coun- 
sel for  the  plaintiff,  that  he  has  no  title,  if  it  appears  to  have 
been  the  design  of  William  Jones  to  embrace  the  flats  in  ques- 
tion by  his  deed  of  settlement  of  the  fifteenth  of  December, 
1766.  That  such  was  his  design  we  think  fiurly  inferable  from 
the  language  used  in  the  deed,  as  well  as  from  the  circumstances 
attending  the  acquisition  of  his  title  and  the  nature  of  the  prop- 
erly. This  deed  conveys  the  meadow  ground,  together  with, 
among  other  things,  all  flats  appurtenant  to  it:  and  unless  this 
word  be  applied  to  the  flats  in  question,  it  has  no  meaning  or 
operation,  it  being  admitted  that  in  the  only  other  properties 
lying  on  water,  the  words  '*  to  a  stake  by  the  river  Sohuylkill, 
tbence  by  said  river,''  and  *'to  a  creek  called  Lands  creek, 
thence  south,  etc.,  by  the  said  creek,"  carry  the  flats  in  front  of 
them  without  any  addition.  Besides,  it  is  observable  that  in  the 
deed  to  William  Jones  from  which  the  description  of  this  prop- 
erty was  taken,  the  word  ** flats"  was  properly  omitted,  being 
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expressly  reserved  and  excluded  by  the  grantors,  and  it  would 
not  be  inserted  in  the  next  following  deed  without  a  reason. 
Where  words  inserted  in  a  deed  may  have  a  reasonable  applica- 
^  tion  to  the  subject  in  controyersy,  they  ought  not  to  be  consid- 
ered as  merely  expletiyes  thrown  in  to  fill  up  the  parchment  and 
giye  employment  to  a  scriyener.  The  words  commonly  used  in 
our  conyeyandng,  though  they  may  not  in  every  case  be  neces- 
sary, are  not  on  that  account  to  be  deemed  superfluous;  nor  will 
a  prudent  grantee  lightly  dispense  with  them,  since  their  use 
may  turn  out  to  be'important.  In  Uie  present  instance  I  am 
indined  to  think  the  word  **  flats"  in  the  clause  was  inserted 
with  especial  reference  to  the  property  in  question.  For  it  ap- 
pears that  although  William  Jones  was  unable  to  succeed  in 
haying  the  flats  included  in  his  contract  and  deed  with  the  pro- 
prietaries, and,  for  some  reason  or  other  unknown  to  us,  their 
agents  carefully  excluded  them  and  conyeyed  only  the  marsh 
bounding  on  the  edge  of  the  flats,  yet  Jones  made  it  a  part  of 
his  batgain  with  them  that  he  should  haye  the  pre-emption  right 
to  the  flats.  Of  course  the  proprietaries  were  bound,  if  ever 
they  concluded  to  sell  the  flats  to  any  one,  to  offer  them  to  Jones, 
and  Jones  had  an  equitable  title  and  could  compel  them  to  con- 
vey in  such  case  on  tender  of  as  much  as  another  person  would 
give  for  them,  and  without  this  right  it  is  not  likely  the  grantees 
would  have  paid  so  much  for  the  meadow.  So  that  when  Jones 
got  his  deed  of  the  tweniy-fourth  of  September,  1769,  from  the 
proprietary  agents,  he  had  a  legal  title  to  the  marsh,  and  an 
equitable  pre-emption  right  to  the  flats  in  front,  and  might  thus 
even  then  conceive  himself  in  some  sort  the  owner  of  both  as 
one  property.  And  it  was  manifestly  with  the  view  of  complet- 
ing this  object  that  he  obtained  an  old  right,  and  had  it  applied 
to  these  flats  opposite  to  his  ground. 

The  character  of  this  kind  of  property  is  such  that  land  bor- 
dering on  the  flats  and  the  flats  natureJly  go  together.  Their 
most  beneficial  enjoyment  is  derived  from  their  connection;  and 
it  is  inconceivable  that  any  man  in  his  sober  senses,  having  or 
supposing  he  had  a  title  to  both,  would  intentionally  separate 
them  and  convey  the  meadow  to  one  of  his  children  and  the  flats 
in  front  of  it  to  another.  For  this  reason  it  is  that  an  express 
exception  is  required  in  the  grant,  or  some  clear  and  unequiv- 
ocal declaration  or  certain  immemorial  usage  to  limit  the  title  of 
the  owner  in  such  cases  to  the  edge  of  Uie  river:  8  Eenf s  Com. 
427.  Though  the  agents  of  the  Penns  reserved  the  flats  in  their 
grant,  perhaps  from  too  rigid  a  construction  of  their  powers, 
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whioh  were  to  oonTey  the  '^marah  lands,  cripple  or  swamp 
groonds/'  yet  there  is  no  instance  known  in  which  the  propri- 
etaries granted  the  front  of  the  riyer  to  one  person  and  tibe  flats 
adjacent  to  it  to  another:  nor  is  it  easy  to  see  that  they  could 
haye  gotten  a  price  for  them  under  such  circumstances,  whilst 
the  yalue  of  the  other  part  would  have  been  necessarily  dimin- 
ished. Flats  have  always  been  deemed  an  appurtenance  to  the 
adjoining  riyer  front;  they  pass  wiih  it  as  appurtenances  if  not 
expressly  excluded:  they  are  a  peculiar  kind  of  right,  situate  in 
the  bed  of  a  nayigable  riyer,  where  the  tide  flows  and  reflows, 
coyered  by  the  water  at  high  tide,  and  left  bare  at  low.  While 
coyered  with  water  they  are  a  part  of  the  riyer,  in  which  the 
public  haye  the  right  of  narigation,  fishing,  passing  and  re- 
passing, and  in  many  instances  are  not  capable  of  being  re- 
claimed, except  by  whanres  or  piers,  regulated  according  to  the 
will  of  the  state  in  whom  the  right  of  the  riyer  bed  is  yested. 
Under  these  circumstances,  it  is  fair  to  presume  that  William 
Jones,  from  the  tenth  of  May,  1766,  when  he  had  the  flats  sur- 
yeyed  and  claimed  title  to  them  (the  yalidity  of  which,  under 
his  wanant  to  a  first  purchaser,  it  is  not  necessary  here  to  in- 
quire into,  since  both  parties  claim  under  it),  to  the  deed  of  set- 
tlement of  the  fifteenth  of  December,  1766,  and  during  the  re- 
mainder of  his  life  till  1799,  when  he  made  his  will,  considered 
it  as  all  one  property,  held  as  other  properties  similarly  situated 
on  the  riyer  were,  in  the  manner  best  adapted  to  its  beneficial 
enjoyment,  and  could  not  haye  designed,  while  he  confirmed  the 
settlement,  to  cut  off  these  narrow  flats  and  pass  them  under  a 
general  residuary  clause  as  a  distinct  property  in  fayor  of  an- 
other. We  are  of  opinion,  therefore,  that  by  the  true  construc- 
tion of  the  conyeyances  it  was  the  intention  of  William  Jone» 
to  pass  these  flats  by  the  deed  of  settlement  of  December,  1766, 
as  an  appurtenance  to  the  meadow  ground  settled  on  his  two 
daughters,  and  that  there  are  words  in  it  sufficient  and  proper  to 
oonyey  them. 
Judgment  affirmed. 


CoirysTARoa  of  Uplahd  Pism  Anjomvo  Fla»:  See  iUMf  ▼. 
M.  JL  Cbb,  8S  Am.  Dea  480,  noie  480^  where  other  eeeee  ere  cited  end 
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Susquehanna  Canal  Go.  v.  Wbigbt. 

[9  WAXn  AMD  BsBomoff  ,  9.] 
SCAXI  18  KOT  PBUUMED  TO  HAYS  SURBXNDSRBD  PUBUO  FbAITOHISI,  Slieh  af 

iti  oontrol  orer  a  DayigU>le  ri7«r,  in  th«  abwnoe  of  oondiuiyo  proof  ol 
■n  intentioii  to  do  so. 
htaMsam  Qms  bt  Statdtb  to  Ekbot  Dam  nr  Natxoablb  Bitxr  to  divert 
wator  therefrom  for  the  lioeosee's  nae,  is  revoked  by  m  eabeeqneiit  gnut 
of  authority  to  m  oarporation  to  conrtmct  m  canal  for  the  improrement  of 
navigation  in  snoh  river  which  interferea  with  the  lioenaee*!  right,  espe- 
cially where  there  is  a  saving  of  pnblio  navigation  in  the  prior  statute,  and 
the  licensee  is  not  entitled  to  compensation  from  the  oanal  company,  al- 
though  the  sabseqnent  act  provides  for  compensation  to  him  for  any 
"ri^ts,  privileges,  or  property"  injured  by  the  canaL 

PannoH  filed  by  William  Wright,  in  ihe  court  of  oommon 
pleas,  for  the  aseeeament  of  damages  occasioned  to  certain  priv- 
ileges and  rights  of  the  petitioner,  by  the  construction  of  the 
canal  of  the  Susquehanna  Canal  Company.  The  petition  showed 
that  by  a  private  statute,  passed  in  1808,  the  petitioner  was  au- 
thorized to  erect  a  dam  in  the  Susquehanna  river,  and  divert 
water  for  the  supply  of  water  works,  erected  by  him  on  his  ad- 
joining land.  The  material  portions  of  the  statute  are  stated 
in  the  opinion.  In  1836,  the  Susquehanna  Canal  Company  was 
incorporated  by  act  of  the  legislature,  and  authorized  to  erect  a 
dam  and  construct  a  canal  to  improve  the  navigation  of  the  Sus- 
quehanna, malring  provision,  as  stated  in  the  opinion,  for  com- 
pensation to  the  petitioner.  It  was  admitted  that  the  petitioner's 
right,  if  any  he  had,  was  infringed  by  the  construction  of  the 
canal.  The  court  instructed  the  jury  that  the  petitioner  had  a 
vested  right,  entitling  him  to  damages.  Verdict  and  judgment 
for  the  petitioner,  and  the  defendant  brought  error. 

8ieven8  and  Mayer ^  for  the  plaintiff  in  error. 

Cooper  and  HdnMey,  for  the  defendant  in  error. 

By  Court,  Gibsoi? ,  C.  J.  The  principle  which  rules  the  first 
point  in  the  cause  has  been  determined  since  the  former  argu- 
ment of  it,  in  The  Monongahela  Navigation  Company  v.  Coons,  6 
Watts  &  S.  101,  in  which  it  was  held  that  the  state  is  never  pre- 
sumed to  have  parted  with  one  of  its  franchises  in  the  absence 
of  conduflive  proof  of  such  an  intention.  It  was  held  that  the 
license  accorded  to  riparian  owners,  by  the  public  act  of  1803, 
to  erect  milldams  in  navigable  streams,  is  defeasible  and  subor- 
dinate to  the  public  will.  The  license  accorded  by  this  private 
tot  is,  for  reasons  equally  good,  also  defeasible  and  subordinate. 
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Before  the  canal  company  was  inooiporated,  it  was  enacted  that 
Mr.  Wright  and  his  heirs  should  be  at  liberty  **  to  lead  off  on 
the  said  land  (the  land  of  Mr.  Wright)  a  part  of  the  water  out 
of  the  said  river  (Susquehanna),  for  the  supply  of  such  water- 
works, as  he,  the  said  William  Wright,  his  heirs  and  assigns, 
may  see  fit  to  erect  thereon;  and  to  build  such  dam  in  the 
riyer,  adjoining  the  said  land,  as  shaU  be  necessary  for 
the  purpose  intended:  ProTided,  that  the  said  William  Wright, 
his  heirs  or  assigns,  in  building  such  dam  and  leading  the  watei 
out  of  said  river,  do  not  infringe  on  or  injure  the  rights  and 
privileges  of  any  individual,  or  in  any  wise  impede  or  obstruct 
the  navigation  in  the  same.*'  This  proviso  is  an  express  saving 
of  the  public  navigation,  and  consequently  of  the  anoillazy 
right  to  improve  it.  It  is  palpable  therefore  that  the  legislature 
did  not  intend  to  part  with  a  particle  of  control  over  this  great 
and  leading  highway.  A  surrender  of  any  part  of  it  would  have 
been  an  act  of  political  suicide;  and  a  privy  to  it  would  certainly 
not  be  allowed  to  derive  an  advantage  from  it  to  the  prejudice  of 
the  public,  if  the  grant  were  at  all  open  to  interpretation.  What 
remains,  therefore,  is  to  inquire  whether  the  legislature  intended 
to  pay  Mr.  Wright  gratuitously  for  his  dam  and  canal,  and 
without  regard  to  the  solidity  of  his  claim. 

To  give  the  act  that  effect,  would  impute  to  the  legislature  an 
intent  to  squander  the  company's  money,  which  would  be  stiU 
more  reprehensible  than  an  intent  to  squander  the  money  of  the 
state,  over  which  it  has  at  least  a  constitutional  control,  and 
one  which  is  not  to  be  imputed  in  the  absence  of  explicit  terms. 
The  sixth  section  of  the  supplement  to  the  act  of  incorporation, 
from  which  such  an  intent  is  thought  to  be  inferable,  provides: 
"  That  any  rights,  privileges,  or  property  which  William  Wright 
may  have  (had)  conferred  on  him  by  virtue  of  an  act  of  assem- 
bly passed  the  eleventh  day  of  Februaxy,  1808,  entitled  'An  act 
authorizing  William  Wright  to  lead  off  and  use  part  of  the 
waters  of  the  Susquehanna  on  his  own  land  in  York  county,'  if 
injured  or  interrupted  by  the  location  or  construction  of  the 
dam  or  canal  hereby  autiiorized,  any  damage  which  shall  be 
sustained  by  him  shall  be  ascertained  and  determined  as  di- 
rected by  the  eighth  section  of  the  act  to  which  tUis  is  a  supple- 
ment, in  other  cases  of  damage." 

The  section  thus  referred  to  provided  a  remedy  for  damages 
done  immediately  to  the  soil  by  taking  it  for  public  use,  which 
was  decisively  a  constitutional  wrong;  and  when  the  same  rem- 
edy was  extended  to  the  consequential  damage  done  to  the  prop 
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extj  of  Mr.  Wright,  there  wbb  no  intention  to  put  him  on  higher 
ground,  and  compensate  him  for  damage  which  should  tvacn,  out 
to  be  no  wrong  at  all.  The  constitational  question  of  the  duty 
of  the  state  to  make  compensation  for  consequential  damages  to 
property  not  absolutely  taiken  by  its  authority,  had  not  been 
determined;  and  as  it  was  uncertain  whether  Mr.  Wright  had 
not  a  Talid  daim,  an  immediate  tribunal  was  proyided  to  try  the 
right  and  compensate  a  loss,  if  any  such  there  were,  which 
neither  the  state  nor  a  grantee  of  its  power  could  compel  him  to 
bear.  The  avowed  dedgn  was  to  compensate  him  for  "  rights, 
privileges,  or  proi)erty"  injured  or  interrupted,  and  these  could 
not  have  existed  without  the  guaranty  of  the  fundamental  law. 
He  had  been  authorized  to  take  the  water,  but  with  an  express 
proviso  that  the  navigation  should  not  be  obstructed;  and  as  the 
grant  was  on  that  condition,  the  legislature  could  revoke  it 
without  incurring  even  a  moral  obligation  to  see  him  reimbursed 
the  expense  incurred  in  the  prosecution  of  his  works.  The 
license  was  granted  at  his  solicitation,  for  his  private  benefit, 
and  without  the  consideration  of  public  benefit  to  raise  an  im- 
plied duty  of  even  imperfect  obligation  on  the  part  of  the  state. 
He  was  bound  to  know  that  the  state  had  power  to  revoke  its 
license  whenever  the  paramount  interest  of  the  public  should 
require  it;  and  in  this  respect,  a  grant  by  a  public  agent  of  lim- 
ited powers,  and  bound  not  to  throw  away  the  interests  confided 
to  ity  is  different  from  a  grant  by  an  individual  who  is  master  of 
the  subject.  To  revoke  the  latter  after  an  expenditure  in  the 
prosecution  of  it,  would  be  a  fraud;  but  he  who  accepts  a 
license  from  the  legislature,  knowing  that  he  is  dealing  with  an 
agent  bound  by  duty  not  to  impair  a  public  right,  does  so  at  his 
risk;  and  a  voluntary  expenditure  on  the  foot  of  it,  gives  him  no 
claim  to  compensation.  It  is  to  be  presumed,  therefore,  that, 
in  the  absence  of  an  explicit  declaration,  it  was  not  intended  to 
impose  on  the  company,  standing  in  the  place  of  the  state,  a 
burden  which  the  state  itself  was  not  bound  to  bear. 
Judgment  reversed. 

Legislative  Ck>BTBOL  ovkr  Right  of  Navzoation  ih  Pitbuo  Bivbbs: 
See  Hooker  v.  Outnming$,  11  Am.  Deo.  240;  Bogenv.  Jones^  19  Id.  493;  Lam- 
ing y.  Smithf  21  Id.  89;  AUomeg  CftnercU  v.  Stevens,  22  Id.  526;  Parber  v. 
OuUer  MiUdam  Co.,  37  Id.  56.  The  right  of  navigation  in  a  navigable  river 
ie  superior  to  all  other  righta:  Poet  v.  Munn,  7  Id.  570.  And  where  land 
bonnded  on  snoh  a  rivor  is  granted  by  the  state  to  an  individual,  the  grantee 
takes  snbjeot  to  the  right  of  the  legislature  to  provide  for  the  improvement 
of  navigation  in  the  river,  and  is  not  entitled  to  any  damages  or  oompensa- 
tion  for  injuries  occasioned  by  such  improvement:  HoUUtUr  v.  Union  Cotm-. 
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pmy,  25  Id.  96,  ftiid  note.  The  legislatare  may  authorize  an  individual  to 
erect  a  dam  aoron  a  navigable  stream,  subject  to  the  right  of  other  riparian 
owners  to  damages  for  injury  occasioned  thereby:  OriUeniden  v.  Wthon,  15 
Id.  402;  8nmkk9(m  v.  Johnmm,  34  Id.  184.  In  Parker  v.  Cutler  MUidam 
Co.,  37  Id.  56,  it  is  held  that  as  the  regulation  of  the  navigable  waters  with- 
in a  state  is  vested  in  the  sovereign  power,  the  legialatnre  may,  by  statute, 
authorise  a  corporation  to  erect  a  dam  across  such  a  stream,  and  the  oofpora- 
tion  erecting  such  dam  wUl  not  be  liable  for  damages  occasioned  to  a  lowvr 
riparian  proprietor  by  altering  the  flux  and  reflux  of  the  tide. 


Susquehanna  Oanal  Go.  v.  Bonhail 

[•  WiaSB  AMD  BlBOBAJR,  97.] 
RmWJTIOfN  GAV  NOT  BX  LlVISD  ON    CORPOBATB   FaaNGHlBIB  AH1>  BlOm^ 

or  on  property  essential  to  the  enjoyment  thereof. 
ToLL-HOUSB  OF  Ganal  0>kpant  IS  ExxMFT  VBOM  BxiODTiOHy  tboogh  noi 
on  the  site  of  the  canal,  if  neoeasaiy  to  the  enjcyyment  of  the  oorporata 
rights  of  the  company. 

BiTLB  in  the  court  of  oommon  pleas,  to  show  cause  why  an 
execution  and  levy  thereof  on  the  toll-house  of  the  Susquehanna 
Canal  Company  eiiould  not  be  set  aside  on  several  grounds,  one 
of  which  was  that  the  property  was  exempt.  The  court  held 
that  it  was  not  exempt,  because,  though  essential  to  the  enjoy- 
ment of  the  corporate  rights  as  a  dwelling  and  office  for  the 
collector  of  tolls,  it  was  not  on  land  appropriated  for  the  canal. 
Bule  discharged,  and  the  defendant  brought  error. 

Mayer  and  Fisher,  for  the  plaintiff  in  error. 

Ghapm  and  HanMey,  contra. 

By  Court,  Sbbobakt,  J.  The  spirit  of  the  decision  in  Ammani 
V.  New  Alexandria  and  PiUsburgh  Turnpike  Boad,  13  Serg.  A  B. 
210  [16  Am.  Dec.  693],  seems  to  be,  that  privileges  granted  to 
corporations  to  construct  turnpike  roads,  canals,  etc.,  are  con- 
ferred with*  a  view  to  the  public  use  and  accommodation,  and 
that  they  can  not  voluntarily  deprive  themselves  of  the  lands 
and  real  estate  and  franchises  which  are  necessary  for  that  pur- 
pose; nor  can  they  be  taken  from  them  by  execution  and  sold 
by  a  creditor,  because  to  permit  it  would  tend  to  defeat  the 
whole  object  of  the  charter  by  taking  the  improvements  out  of 
the  hands  of  the  corporation  and  destroying  their  use  and  bene- 
fit. It  has  therefore  always  been  held,  and  our  acts  of  assembly 
are  constructed  on  that  idea,  that  the  franchises  and  corporate 
rights  of  the  company  and  -the  means  vested  in  them  which  are 
necessaiy  to  the  existence  and  maintenance  of  the  great  public 
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object  for  which  fhej  were  created,  are  incapaUe  of  bemg 
granted  away  and  transferred  hj  any  act  of  the  corporation  itself 
orbyprocessof  anotheragainstituiinvtfitm.  Bytheseoondsection 
of  the  act  of  the  fifteenth  of  April,  1835,  authorizing  the  incor- 
poration of  the  defendants,  they  are  made  capable,  among  other 
things,  of  purchasing,  taking,  and  holding  such  lands,  tene- 
ments, and  estates,  real  and  personal,  as  are  necessary  in  the 
prosecution  of  their  business  as  a  canal  company.  And  l^  sec- 
tion 8,  they  are  empowered  to  enter  upon  and  occupy  for  the 
purpose,  all  the  land  necessary  and  suitable  for  constructing  the 
oanal.  It  is  admitted  by  the  court  below,  and  the  evidence 
proves  bq^ond  a  doubt,  that  the  property  levied  on  here  is  essen- 
tially necessary  to  the  enjoyment  of  Ihe  corporate  rights  and 
privileges  of  Vbe  defendants,  the  house  being  necessarily  occn* 
pied  by  the  collector  of  tolls  on  the  canal  as  a  dwelling  for  him- 
self and  his  family,  and  as  a  collector  in  which  he  performs  the 
•duties  of  his  office.  That  being  the  case,  what  difference  can 
there  be  whether  it  is  on  the  site  of  the  canal  or  on  ground 
adjacent  f  especially  where  it  may  happen,  and  indeed  such  ap- 
pears to  be  the  case  here,  that  if  confined  to  the  former,  the  site 
would  be  inconvenient,  unsafe,  and  unfit  for  a  dwelling-place 
for  the  collector's  family.  Nor  would  the  company  have  ex- 
pended their  money  in  procuring  another  building  if  they  could 
have  been  accommodated  without  it  in  the  office  built  on  ground 
already  taken  as  part  of  the  line  of  the  canal.  The  remedy  for 
•creditors  in  such  case  by  sequestration  was  suggested  in  the 
opinion  by  Ohief  Justice  Tilghman,  18  Serg.  &  B.  210,  supra, 
and  has  since  been  carried  into  effect  by  the  provisions  of  the 
act  of  the  sixteenth  of  June,  1886,  and  it  gives  to  the  creditor 
all  the  redress  the  legiBlatnre  thought  he  could  have  against  the 
property  neceesaiy  to  the  company,  consistently  with  the  pre* 
nervation  of  the  public  interests. 
Levy  and  condemnation,  and  vendiHom  easponas  set  aside. 


OoBPoaAnoH  oAor  not  SCaxx  Vaud  TBAmrxB  ov  its  Fkanchisis  and 
unpomte  rights  wiihoat  ezpreoB  power  from  the  legialataze:  CU)y  qf  PkUa^ 
ddpkia  y.  Wetiem  Uman  Ttkgmpk  Oo.,  11  Phila.  (Pa.)  82S.  And  »  nil- 
road's  rights,  thoajgh  in  some  respects  private,  oan  not,  so  far  as  the  pabUo 
motive  for  its  orsation  is  conoemed,  be  granted  away  by  the  company  itself, 
or  be  sold  by  a  orsditor:  TtdcoU  v.  TowMp  qf  Pine  6Afww,  1  Flipp  (U.  8.), 
147,  both  dting  the  principal  ease.  See  also  Ammamf  v.  Twn^ptki  Bood^  U 
Am.  Dea  008. 


liaj,  184p5.]  Odell  v.  Culbert.  317 

Odell  v.  Gxtlbebt. 

[9  WAZn  AMD  Sa»SABT,  M.] 

Book  ov  Obioival  Brtsibs  Kept  bt  Dbcbased  BoABDZzro-HDuss  EjDeFn» 
ia  the  fonn  of  » ledger,  ie  admissible  in  evidence,  on  proof  of  his  hand- 
writing. 

Son  nr  0>HTBoyxBST,  to  Qivb  Coubt  JuBiSDicmoir,  is  Sim  Dbhahbbd  in 
the  complaint,  under  the  Pennsyl^^enia  statute,  and  if  that  is  snffioiflBl^ 
bat  is  rednced  below  the  reqnired  amount  by  set-ofib,  the  court  nevertho* 
less  has  Jurisdiction,  and  the  plaintiff  is  entitied  to  costs. 

Assumpsit  for  work,  labor,  and  Bervices,  brought  in  the  com- 
mon  pleas  by  the  plaintiff,  as  administratrix  of  Michael  Onlbert, 
deceased.  Verdict  and  judgment  for  the  plaintiff^  and  the  de- 
fendants brought  error.    The  opinion  states  the  case. 

Stevens,  for  the  plaintiffs  in  error. 

Ihxuer,  for  the  defendant  in  error. 

By  Court,  Buhmsidb,  J.  There  are  two  errors  assigned  in 
this  case:  1.  In  admitting  the  account  book  of  the  plaintifL  2. 
In  giving  judgment  for  costs.  It  was  in  evidence,  that  the 
plaintiffs  in  error  constructed  the  first  section  of  the  railroad 
next  to  Wrightsville,  laying  the  rails,  not  grading  the  road,  in 
the  latter  part  of  1839  and  beginning  of  1840.  It  was  further 
in  evidence,  that  Michael  Oulbert  boarded  the  hands  of  Odell  & 
Company,  under  a  contract  for  two  dollars  and  tweniy-five  cents 
per  week,  and  found  them  in  whisky  by  the  directions  of 
Haughey,  one  of  the  firm,  who  appeared  particularly  to  super- 
intend this  contract.  Several  of  the  hands  were  examined,  as 
well  as  others,  who  proved  the  contract,  the  boarding,  and  the 
furnishing  the  whisky  by  directions  of  the  defendfioit  below. 
Culbert,  who  was  dead  at  the  time  of  the  trial,  kept  a  book  of 
original  entries,  in  which  he  charged  the  whisky  in  lump,  and 
opposite  each  boarder's  name  a  row  of  short  strokes  or  figures, 
one  for  each  meal;  and  in  footing  it  up,  called  tweniy-two  meals 
a  week's  boarding.  The  book  was  proved  to  be  Culbert's  book, 
and  in  his  handwriting.  The  district  court  admitted  the  book 
in  evidence,  and  this  is  the  first  error  complained  of. 

Taking  this  book  in  connection  with  the  parol  evidence  given 
on  the  trial,  we  do  not  see  that  the  plaintiffs  in  error  have  any 
just  ground  of  complaint.  The  English  rule,  or  more  properly 
speaking,  the  rule  of  the  common  law,  which  admitted  the 
party's  own  shop  book  in  proof  of  the  delivery  of  goods  therein 
ehaiged,  the  entries  having  been  made  by  a  clerk  when  the  books 
were  kept  for  that  purpose,  and  the  entries  made  contempora- 
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neons  with  the  deliyeiy  of  the  goods,  and  by  the  person  whose 
duty  it  was  for  the  time  being  to  make  them,  never  was  rigidlj 
adhered  to  in  Pennsylvania,  nor  in  any  of  the  United  States: 
Oreenl.  Ev.  187, 144.  Henoe  we  find  in  PauUney  t.  Boss,  1  Dall. 
289,  President  Shipi>en  says  that  here,  from  the  necessity  of  the 
ease,  where  business  is  often  carried  on  by  the  principal,  and 
many  of  our  tradesmen  do  not  keep  clerks,  the  book  proved  by 
the  oath  of  the  plaintiff  himself  has  always  been  admitted.  And 
in  Ihicoign  t.  SchreppeL^  1  Teates,  847,  it  was  held  that  a  day- 
book is  prima  facie  evidence  of  the  price  of  goods,  as  well  as 
the  sale  and  delivery.  Judge  Huston,  in  Eauighiley  v.  Brewer^ 
16  Serg.  k  B.  188  [16  Am.  Dec.  654],  says  it  is  difficult  to  lay 
down  any  other  rule  than  that  such  mode  of  keeping  books  as 
is  usual  and  known  to  all  tradesmen  in  the  same  business  and 
aU  customers,  can  not  be  safely  declared  bad  by  the  court;  and 
Judge  Bogers,  in  Parker  v.  Donaldaon,  2  Watts  &  S.  20,  that 
where  due  proof  is  made  of  the  entries,  the  only  inquiry  on  the 
point  of  admissibiliiy  of  the  book,  is  whether  such  facts  are  dis- 
closed in  respect  to  the  delivery  of  the  goods  as  destroy  the  right 
of  the  plaintiff  to  have  the  book  submitted  to  the  jury  as  prima 
facie  evidence  of  the  sale  and  delivery  of  the  goods  to  the  de- 
fendant; and  Judge  Kennedy,  Thompson  v.  Bopper,  1  Id.  467, 
that  where  the  books  of  original  entry  were  kept  (as  in  this  case)' 
in  the  form  of  a  ledger,  it  would  not  prevent  its  admission  in 
evidence  to  the  jury.  We  have  relaxed  the  ancient  common  law 
rule  still  furthcir  by  admitting  the  books  in  evidence  for  the  con- 
sideration of  the  jury,  where  the  derk  who  made  the  entries  is 
dead  or  out  of  the  state,  on  proof  of  his  handwriting,  and  proof 
that  it  was  his  business  to  make  the  entries:  Hay  v.  Kramer^  2 
Id.  187.  It  has  long  been  the  universal  practice  to  admit  a  de- 
ceased man's  book  in  evidence,  when  the  book  would  have  been 
evidence  with  his  oath  if  living,  on  proof  of  his  handwriting. 
I  can  see  no  reasonable  objection  to  this  practice.  Dead  men's 
estates  are  sufficiently  plundered  even  with  this  safeguard. 

2.  This  case  was  asswrnpeiU;  the  plaintiff  declared  for  six  hun- 
dred dollars  for  work,  labor,  and  services,  for  goods,  wares,  and 
merchandise,  and  for  meat,  drink,  washing,  and  other  necessa- 
ries. The  pleas  were  rum  assumpsit  and  payment.  On  the  &oe 
of  the  pleadings,  the  district  court  had  jurisdiction;  the  verdict 
was  for  seveniy-five  dollars;  neither  affidavit  nor  certificate  of 
counsel  was  filed.  To  determine  the  question  of  costs  we  musi 
look  into  the  evidence  given  by  the  defendants;  we  find  that  in 
order  to  reduce  the  plaintiff's  demand,  the  defendants  gave  in 
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eridenoe  a  judgment  from  Sqtiire  Lloyd's  docket,  Henzy  Pzenne- 
man  for  the  use  of  James  Haughey  against  Michael  Colbert  fox 
debt,  eighty-three  dollars  and  ninety-nine  cents,  entered  on  the 
thirteenth  of  December,  1841,  in  the  common  pleas;  also,  a 
judgment  or  tianseript  entered  in  the  common  pleas  to  April, 
1843,  for  fourteen  dollars  and  ninety-nine  cents.  These  judg- 
ments with  their  interest  and  costs,  would  amount  to  more  than 
one  himdred  dollars;  and  the  defendants  might  or  might  not 
have  set  them  off  in  this  action.  The  fifth  section  of  the  act  of 
1826  giTes  the  district  court  jurisdiction  in  all  cases  where  the 
sum  in  controyersy  exceeds  one  himdred  dollars.  The  demand 
is  the  sum  in  controyersy  upon  a  question  of  jurisdiction:  Burr 
y.  Bayne,  10  Watts,  299;  WUam  y.  Daniel,  8  Dall.  401.  Here 
the  demand  gaye  the  court  jurisdiction.  That  demand  was  re- 
duced under  one  hundred  dollars  by  set-off,  and  that  set-off  en- 
ables the  plaintiff  to  lecoyer  his  costs:  Chranl  y.  WaUaoe,  16 
Serg.  &  B.  268;  Manning  y.  Eaion,  7  Watts,  846. 
Judgment  aflSrmed. 

Books  07  Aooouiit  as  Bymurai:  See  ChmmkiffB  y.  Nkhoiif  88  Am.  Deo. 
601;  White  y.  J^  PhUip's  Church,  89  Id.  125,  and  t1>-  notee  thefttto  ooUeotmg 
the  previous  oases  in  this  series  on  that  snbject. 

JusiSDionoK  Dbpxndiko  ov  Amount  in  OoNTBoyEBsr:  See  Oraif$m  y. 
Wmmu,  12  Am.  Dea  568;  BmU  v.  Cfruves,  16  Id.  682;  KoikMe  Btmkr 
ffmdmmih  26  Id.  207. 


Toweb's  Afpbopbiaxeon. 


[9  WAXn  AMD  SSBOBAST,  lOS.] 
PlFBOBASSB  AT  BZIOUTION  SaLS  TaKXS    SiTBJBOT  TO  PBIOR    MdrTOAai   lO 

whioh  the  sale  is  announced  to  be  subject,  although  the  levy  was  not 
made  subject  thereto,  and  although  the  mortgage  is  not  the  fint  Inoiim- 
nranoe. 

IdOAOT  Cbahokd  on  Lanb  DsyisxD  18  Patablx  OUT  07  Pboobbdb  of  a  sals 
thereof  on  ezeontion  against  the  devisee,  although  the  sale  may  be  made 
expressly  subject  to  an  intermediate  mortgage;  but  the  legatee  may  hays 
the  sale  set  aside  if  it  does  not  produce  enough  to  pay  the  legacy. 

Land  DiyisiD  is  Ohabosd  with  Lbgaot  when  the  devise  is  of  aU  the  tes- 
tator's realty  and  personalty,  the  devisee  "paying  the  legades  hersiii- 
after  mentioned." 

Appxal  from  a  decree  appropriating  Qie  proceeds  of  an  ezeou* 
tion  sale  of  certain  land  devised  to  Jeremiah  Tower,  the  execution 
debtor,  by  his  uncle.  The  devise  was  as  follows:  "To  my 
nephew  Jeremiah  Tower,  I  give  and  bequeath  all  my  estate,  real 
and  personal,  he  paying  the  legacies  hereinafter  mentioned."  A 
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legacy  was  then  given  to  the  testator's  sister.  The  devisee  had 
executed  a  certain  mortgage  which  was  prior  to  the  judgment  on 
which  the  land  was  sold.  There  was  evidence  that  at  the  time  of 
the  sale,  after  certain  bids  had  been  made,  the  crier  announced 
that  the  sale  was  subject  to  the  mortgage  above  mentioned. 
Some  of  the  bids  were  then  withdrawn,  but  the  purchaser  said 
'*  he  would  stand  to  his  bid,''  and  the  land  was  knocked  down 
to  him.  The  court  below  decreed  that  the  legacy  was  chaige<f 
on  the  land  and  was  payable  out  of  the  proceeds,  but  that  the 
mortgage  remained  a  lien  on  the  land  and  was  not  pajyaUe  out 
of  the  proceeds.    This  was  the  decree  appealed  from. 

Benedicif  for  the  appellants. 
Parker^  contra. 

By  Court,  G^bsoh,  0.  J.  To  distingnish  this  case  from  Ma 
V.  AcMa^  7  Watts,  816,  it  is  necessaiy  to  state  the  principle  of 
that  case  more  clearly  than  was  done  in  delivering  the  opinion 
of  the  court  But  to  do  so  it  is  necessaiy  to  premise  that  it 
had  been  settled,  in  the  Presbyterian  Gongregatum  v.  Wallace,  S 
Bawle,  109,  that  a  lien  creditor  can  not  claim  both  under  the 
sherifTs  sale  and  paramount  to  it;  nor  take  the  proceeds  of  the 
land  at  his  election.  To  speak  more  plainly,  he  shall  not  take 
the  proceeds  of  a  judicial  sale  in  part,  and  sell  the  land  over 
again  for  the  residue;  or  take  satisfaction  of  the  whole  out  of 
the  proceeds  of  the  land  at  his  option.  It  results  that  the  land 
is  sold  either  discharged  of  his  lien  or  subject  to  it.  If  dis- 
chaiged,  he  comes  into  court  for  his  money,  or  loses  it:  if  sub- 
ject, his  recourse  is  to  the  land  in  the  hands  of  the  sheriffs 
vendee,  and  to  nothing  else.  Now,  a  paramount  execution 
creditor  sells  clear  of  all  incumbrances;  and  he  takes  the  pro- 
ceeds entire,  if  so  much  be  necessaiy  to  satisfy  his  debt.  Hia 
sale  turns  the  whole  estate  into  money;  and  of  the  benefit  of  all 
its  productive  capaciiy  he  is  not  to  be  deprived  by  the  sale  of  a 
junior  judgment  creditor  who  is  prevented,  by  the  intervention 
of  a  lien  which  his  execution  can  not  discharge,  from  likewise^ 
turning  the  whole  into  money  for  the  benefit  of  all  in  their  or- 
der. If,  then,  a  junior  creditor  is  compelled  to  leave  a  particu- 
lar incumbrance  standing  on  the  land,  he  is  necessarily  com- 
pelled to  leave  standing  any  other  incumbrance  which  precedes 
it;  and  on  a  judgment  subsequent  to  a  fixed  lien,  the  sheriff* 
consequently  sells  the  estate  subject  to  incumbrances  which  the 
proceeds  might  not  satisfy,  nor  the  sale  dissolve:  in  other  words, 
a  judgment  creditor  shall  not  turn  the  land  into  money,  where 
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he  can  not  do  it  as  beneficially  for  a  paramount  incumfaranoer 
as  that  incumbrancer  could  do  it  for  hixnaeU;  and  he  oonse- 
quentlj  can  sell  no  move  than  Ua  own  oontingent  or  resulting 
intweat.  Now,  in  Miat  ▼.  AMa,  there  was,  first,  a  judgment 
against  the  ancestor  which  was  entitled,  should  need  be,  to  the 
unincumbered  ^ue  of  the  whole  estate;  next  an  indefinite  in- 
cumbrance on  the  land  in  the  hands  of  the  ancestor's  devisee 
for  the  maintenance  of  the  widow,  which  could  not  be  taken  out 
of  the  purchase  money;  and  last,  a  judgment  against  the  de- 
visee, on  which  the  land  was  sold,  and  consequently  subject  to 
the  judgment  against  the  ancestor,  which  would  otherwise  have 
been  postponed  to  a  subsequent  incumbrance,  and  might  have 
failed  of  effect  had  it  been  thrown  on  the  price  of  the  land,  sold, 
as  it  was,  subject  to  an  intermediate  incumbrance.  To  prevent 
the  possilriliiy  of  such  an  occurrence,  we  held  that  a  younger 
judgment  creditor,  in  that  predicament,  sells  subject  to  the  pre- 
ceding liens,  and  comes  in  with  the  other  subsequent  lien  cred- 
itors, according  to  order  of  priority. 

It  will  be  perceived  that  the  case  before  us  is  different  in  an 
ooDontiftI  particular.  As  the  preceding  mortgage  was  not  the 
first  incumbrance,  and  was  consequently  not  guarded  by  the 
statute  of  1880,  the  subsequent  creditor  had  power  to  sell  clear 
of  it;  but  did  not.  It  is  argued  that  he  was,  notwithstanding, 
bound  to  sell  according  to  the  terms  of  the  levy  which  was  not 
subject  to  the  mortgage;  but  the  contrary  was  held  in  Staokpole 
V.  CfUurfordy  16  Serg.  &  B.  168,  where  neither  the  levy,  the  re- 
turn of  sale,  nor  the  deed  was  subject  to  the  mortgage;  yet  it 
was  ruled  that  the  purchaser  was  bound  by  his  agreement  to 
take  subject  to  it,  proved  before  the  juiy  as  a  matter  of  fact. 
And  that  there  is  neither  discrepance  nor  contradiction  between 
the  levy  and  such  proof  is  evident  from  the  consideration  that 
the  whole  is,  in  effect,  sold  as  well  as  levied,  a  part  of  the  price 
sufficient  to  answer  the  mortgage  debt  being  left  on  the  land. 
In  the  case  at  bar,  the  land  was  at  first  offered  as  unincumbered^ 
but  eventually  sold  expressly  subject  to  the  mortgage  which  waa 
discovered  in  the  course  of  the  biddings  and  consequentiy  to 
nothing  else.  Had  it  produced  less  than  enough  to  satisfy  tho 
legacy,  the  legatee  might  have  had  the  sale  set  aside;  but  the 
execution  creditor  can  not  complain  that  she  has  acquiesced  in 
it,  and  come  into  court  for  her  money  on  his  own  terms.  In 
fact,  the  same  result  has  been  produced  by  selling  subject  to  the< 
vortgage  that  would  have  been  produced  by  selling  free  from  it». 
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except  ihat  the  mortgage  money,  instead  of  being  in  court,  is  in 
the  land;  and  whateyer  remains  after  payment  of  the  legacy  ia 
distributable  among  the  judgment  creditors,  just  as  if  the  mort- 
gage money  had  been  paid  into  court  in  the  first  instance,  and 
taken  out  by  the  mortgagee. 

The  only  room  for  doubt  is,  whether  the  legacy  is  actually 
charged  on  the  land.  An  intent  to  charge  has  been  implied  by 
the  English  courts  from  a  devise  of  the  residue,  real  and  per- 
sonal, after  payment  of  legacies;  whence  a  supposed  design  that 
the  dcTisee  should  have  nothing  till  the  legacies  were  first  taken 
out  of  the  land.  We  went  a  step  further,  in  McLanahan  t.  Ife- 
Lanahan,  1  Fenn.  96,  where  we  inferred  a  design  to  charge  a 
particular  legacy,  from  a  blending  of  the  real  and  personal 
estates  in  a  devise  not  of  the  residue,  particular  parts  of  the 
estate  being  excepted;  and  this,  too,  though  other  legacies  were 
expressly  charged.  That  case  has  become  a  rule  of  property, 
and  it  is,  therefore,  not  to  be  shaken.  Nor  ought  there  to  be  a 
desire  to  shake  it.  That  the  dcTisee  of  a  residue  is  to  have 
nothing  till  the  legacies  are  paid,  is  certainly  a  legal  inference; 
but  it  would  seem  to  follow  as  naturally  from  any  devise  thai 
confounds  the  land  with  the  personal  estate,  which  is  the  nat- 
ural fund. 

Nor  is  such  an  inference  destitute  of  support  from  authority; 
for  legacies  were  declared  to  be  payable  out  of  the  land  in  Mud-- 
die  V.  Fry^  6  Madd.  270,  where  there  was  no  residue,  and  the 
will  contained  no  devise  or  mention  of  the  land  at  all,  except 
under  the  words  "  worldly  estate."  There  is  certainly  no  sub- 
stantive difference,  in  respect  to  the  actual  meaning,  between 
a  devise,  like  the  present,  of  all  the  testator's  real  and  personal 
estate,  the  devisee  ''  paying  the  several  legacies  hereinafter  men- 
tioned," and  a  devise  of  the  residue,  the  legacies  being  first 
paid.  In  practice  they  are  usually  accidental  forms  of  saying 
the  same  thing,  which  imply  a  difference  of  time  rather  than  of 
meaning;  and  which  have  often  borne  hard  on  daughters  and 
yotmger  sons,  contraiy  to  the  testator's  actual  intention.  To 
say,  in  a  case  like  the  present,  where  money  is  given  in  lieu  of 
land  merely  for  the  convenience  of  partition,  that  there  is  no 
more  than  a  personal  change,  would  be  fraught  with  injustice. 
The  common  law  ohazges  owelty  of  partition  on  the  land  for 
which  it  is  substituted,  in  the  shape  of  a  rent;  and  in  a  vast  mi^ 
jority  of  cases  the  testator  intends  to  make  the  land  a  security 
for  the  equivalent  given  for  it,  and  we  are  bound  to  give  effe«;i 
to  his  intention  where  we  may  do  so  without  violating  an  estab* 
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liahed  principle.    In  ihiB  instance  we  are  at  liberty  to  saj 
that  the  legacy  was  chaiged  on  the  land. 
Decree  aflSrmed. 


Judicial  Salb  Dnmrs  LDnni  to  what  Bztbit:  8m  McLemakem  ▼•  Wp' 
OMi,  21  Am.  Deo.  803;  Z/nee  y.  Amw^y,  28  Id.  726;  OnmiMer  Y.Weiie.  84  Id. 
461; /?o60rtey.fFiaiaBM^  Id.  649,  MidiheiiotMtothosecMes.  ThatanexA 
oation  purchaser  of  land  ohaiged  with  a  legacy  takes  it  diveeted  of  tfaa 
charge,  see  MeLanahan  ▼.  WyatUt  mpytk  A  sale  under  a  junior  Judgment 
or  execution  does  not  diyest  tiie  lien  of  an  elder  one,  but  leayes  the  property 
subject  thereto:  Commercial  Bank  y.  Taaaoo  County^  88  Id.  447.  The  lan- 
guage of  the  principal  case  on  the  point  that  if  a  junior  creditor  is  compelled 
to  leaye  a  particular  incumbrance  standing  on  the  land,  he  is  necessarily 
compelled  to  leaye  standing  any  other  incumbrance  which  precedes  It,  was 
quoted  with  approval  in  The  Northern  lAbertiu  y.  Asoln,  13  Fla.  St.  116,  and 
Haeker  y.  Comena^  92  Id.  466.  In  LasnmaaC%  App&d^  8  Id.  476,  the  case  is 
dted  to  the  point  that,  by  a  judicial  sale  of  land  chaiged  with  legacies,  the 
lien  thereof  is  diyerted  from  the  land  and  transferred  to  the  proceeds.  It  is 
cited  also  in  MaOier  y.  MeMichad,  13  Id.  806. 

LiOACT  IS  Chabosd  on  Lakd  Deviskd^  whxn:  See  Monigomery  y.  Me- 
Mroy,  88  Am.  Dec.  771»  and  the  note  thereto  collecting  the  previoos  cases  In 
this  series  on  that  subject 


Kauficak  v.  Gbawfobd. 


[9  WaTXS  AMD  BBMBAIR,  ISL] 

Tkimna  OAir  bot  GomnBT  Monxt  ikto  Laud  os  Laho  nro  Momr  al 
his  pleasure,  unless  specially  anthoriaed;  and  if  he  inyests  money  in 
land,  the  ceitoi  giie  tnut  may  take  the  land  or  demand  the  money,  at  his 


Husband  mat  Take  as  Monxt  LiOAor  to  Wm  IsvuumD  nr  Land  by  her 
guardian  before  her  marriage,  and  may  make  It  his  own  by  reduction  to 
poesession  or  some  equiyalent  act. 

OONTXTANGS  BT  QUABDIAN  TO  WaBD'S  HuSBAND  OF  LaND  PuBOBASBD  WTEB 

Lboaot  giyen  to  the  ward  ^7  her  father,  where  on  such  purchase  the 
deed  was  made  to  the  guardian  expressly  in  trust  for  the  ward,  yests  no 
title,  or  at  most  only  the  dry  legal  title,  in  the  husband,  for  the  estate 
is  already  yested  in  the  wife  by  the  deed  to  the  guardian. 

EiBonmr  for  certain  land  claimed  hj  both  parties  under  one 
Bitner.  The  plaintiffs  claimed  as  heirs  of  one  Crawford,  and 
the  defendant  under  a  conveyance  by  the  widow  of  Crawford 
and  her  subsequent  husband.  It  appeared  that  Bitner  died 
seised  of  certain  land,  including  that  in  controTcrsy,  which  he 
devised  to  his  executors,  and  directed  to  be  sold  and  the  pro- 
ceeds divided  between  his  children.  The  land  was  sold  accord- 
ingly, and  was  purchased  by  the  guardians  of  the  testator's  two 
infant  daughters,  who  took  the  deed  to  themselves  in  trust  fof 
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iheir  wards,  and  afterwards,  on  the  marriage  of  the  wards,  oon« 
▼eyed  the  land  to  their  hnshands,  one  of  whom  was  Crawford, 
the  conveyance  reciting  that  the  grantors  had  no  interest,  ex- 
cept as  goardians,  and  that  they  had  settled  their  accounts  with 
the  hushands  of  their  wards,  who  had  paid  them  all  their 
charges,  bills,  demands,  etc.,  and  granting,  bargaining,  etc., 
the  land  to  the  said  husbands,  their  heirs  and  assigns  foreyer. 
Subsequently  the  two  husbands  and  their  respectiye  wiyes  ex- 
ecuted mutual  deeds  of  partition.  Crawford  afterwards  died, 
and  his  widow  intermarried  with  another  person,  and  she  and 
her  said  husband  conyeyed  the  premises  to  the  party  through 
whom  the  defendant  daims.  The  court  below  refused  to  in- 
struct the  jury,  as  prayed  by  the  defendant,  that  the  deed  from 
the  guardians  constituted  the  husbands  trustees  for  their  re- 
spective wires,  holding  substantially  that  the  husbands  took  the 
land  in  their  own  right  under  that  con^qranoe.  Verdict  and 
judgment  for  the  plaintiflh,  and  the  defendant  brought  error. 

Parher  and  Beedf  for  the  plaintiif  in  ecxor. 

BenediGig  for  the  defendants  in  eiror. 

By  Court,  Sbbobakt,  J.  It  is  dear  that  a  trustee  not  specially 
authorised  can  not  go  beyond  the  line  of  duty  prescribed  by 
law,  and  make  changes  of  property  from  money  into  land,  or 
from  land  into  money.  If  he  invest  money  in  land,  the  cestui 
que  tnui  may,  at  his  option,  accept  of  the  land,  or  refuse  it  and 
demand  the  mon^:  BofnsdWs  ^^pp^»  1  Bawle,  274.  The  guard- 
ians are  such  trustees,  and  the  wards  here  had  the  right,  on 
coming  of  age,  to  exerdse  this  option.  For  it  is  not  a  case 
where  the  guardian  took  the  land  at  a  valuation,  or  even  bought 
it  in  at  a  public  sale  made  in  consequence  of  the  refusal  of  the 
heirs  to  accept,  as  in  Bowman's  Appeal,  8  Id.  869.  It  was  a 
volunteer  purchase  by  the  guardians  at  a  public  sale  made  by 
the  administrator  de  bonis  non  in  pursuance  of  the  direction  of 
the  will,  and  was  properly  considered  by  the  guardians  as  a 
purchase  subject  to  the  assent  or  dissent  of  the  wards  on  their 
coming  of  age.  The  ward  in  question,  then,  might  have  exer- 
cised this  right.  When  she  married,  her  husband  had  the  right 
to  demand  the  money,  and  to  make  it  his  own  by  reducing  it  to 
possession,  or  by  some  equivalent  act.  It  is  contended  that, 
being  entitled  to  the  money  as  his  own  exclusive  property,  if  he 
rdinqiushed  that  to  the  guardians,  he  stood  in  the  place  of  his 
wife,  and  had  the  right  to  take  the  land  as  his  own;  and  that  he 
thus  became  a  purchaser  by  a  new  acquisition.    But  that  is  not 
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the  case  before  us.  The  guardians  purchased  and  paid  for  the 
land,  and  took  the  deed  not  to  themselves,  but  in  trust  for  the 
wards;  so  that  the  estate  became  Tested  in  the  wards  by  the 
deed  from  the  administrator.  There  was  no  beneficial  interest 
left  in  the  guardians  afterwards  to  oouTey,  and  their  deed  to  the 
husbands  transferred  nothing,  or,  at  most,  the  dry  legal  estate. 
After  the  estate  had  become  vested  in  the  wards,  it  could  not  be 
divested  out  of  them  by  the  will  or  act  of  the  guardians  or  the 
husbands;  nor  otherwise  than  by  the  conveyance  of  the  wives, 
executed  according  to  the  forms  prescribed  by  law.  The  hus- 
band's relinquishment  of  the  money  could  not  of  itself  give  the 
guardian  power  to  convey  an  estate  which  belonged  to  his  wife: 
it  still  remained  in  her,  notwithstanding,  precisely  as  it  did  be- 
fore such  conveyance,  and  unaffected  by  it. 

This  is  not  a  question  of  election,  properly  speaking,  but  on 
the  operation  of  conveyances,  and  must  be  governed  by  their 
legal  effect.  The  case  tiiat  comes  nearest  to  it  is  that  of  Hannah 
V.  Swamer,  8  Watts  &  S.  232  [88  Am.  Dec.  764],  with  the  differ- 
ence, that  there  was  no  intervention  of  guardian  in  that  case. 
The  conduct  of  the  guardians  appears  to  have  been  fair,  and  they 
intended,  perhajra,  liie  securiiy  of  the  wards.  Still  I  should  say » 
as  a  general  principle,  that  this  kind  of  transaction  by  guardian, 
of  converting  the  property  of  the  ward,  is  one  that  ought  not  to 
be  encouraged,  as  it  has  a  tendency  to  produce  subsequent  con- 
fusion and  litigation  as  to  the  title. 

We  think  the  court  below  erred  in-holding  that  the  husbands 
became  purchasers  of  the  land  in  their  own  right.  We  ore  of 
opinion  that  the  estate  continued  vested  in  the  wives  by  virtue 
of  the  conveyance  from  the  administrator;  and  she  and  her  sub- 
sequent husband  could  lawfully  convey  it,  if  not  otberwist 
divested. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


EuBcnoN  ov  HuBBAKD  TO  Taki  Leoaot  to  Wm  asLaitb:  See  ffamiah  v. 
Swatmer,  38  Am.  Dec  764,  and  note.  As  to  when  »  hnsband  takes  as  trnstes 
for  wife,  see  Week$  ▼.  Haa»,  89  Id.  89,  and  note;  Jaekson  v.  JHeAlUe^,  40  Id. 
820.  In  Kimer  y.  MUcheU,  8  Pa.  St.  81,  the  prindpal  case  was  cited  ap- 
provingly on  this  point. 

IwBsnfXMTS  BT  Tbustsbb-.  See  Nya^$  JBsUUe^  40  Am.  Dec.  498,  and  notoj 
Oammtnkmer$  v.  Walker,  88  Id.  438. 
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Doughebtt's  Estaxe. 

[•  Wath  AMD  QwmamAMt,  180.] 

Arbiahh  ov  Gmotjvd  Rxirr  have  Prefzrbmcs  over  JuDomnraB  in  pftyniMil 
oat  of  the  prooeadt  of  an  ezecation  nle  of  land,  althoa^  raeh  tmnua 
extend  over  eevend  yeen,  dnring  all  of  which  thefe  were  aaiBoient  flooda 
and  ohattela  on  the  land  to  pay  all  the  rent  due. 

Bonn  Faoub  to  Revivs  Jxmowan  Lus  oiOiT  nr  Ooubt  wheie  reoord  le- 


Pebtdino  Soibb  Faoias  is  hot  Trajxswexbmd  bt  Act  TBAHBiiBBDro  '*  All. 
SoiTB  and  canaea  pending^  in  one  court  Into  another,  hut  may  he  proee-> 
oated  to  Judgment  In  the  former  court,  where  the  reoord  la. 

BUBVXABTIAL  VaBIAKGB   IN   SCIBB   FaOKAB,  HT  BaOITnrO  JUDOMBRT  to  he 

levived,  la  fatal  to  the  oontinuanoe  of  the  lien,  but  where  the  Judgment 
la  for  a  certain  aum  aa  penalty  of  a  hood,  with  an  award  of  execution  lor 
»  amaller  aum,  and  the  tekre/aeUu  leoitea  It  aa  »  Judgment  for  the  latter 
aum,  the  varianoe  ia  merely  formal,  and  not  auhatantiaL 
LiBir  OF  JnBOMBKT  IS  CovnxfVJBD  BT  Bbvival  on  9dr€  ftuAM  quart  exeeutio 
HON,  adjudgmg  that  the  plaintiif  have  exeontion,  and  not  that  the  lien  be 


OoLLinnvB  JuDQHBNT  MAT  BB  Abatbd  Oollatb&allt  hy  another  Judgment 
creditor,  ao  far  aa  it  Interferea  with  hia  ri^ti,  hut  It  can  not  be  •mwII*^ 
on  hia  application,  since  it  ia  good  between  the  partiea. 

ObHDITOB  can  not  ImPBAOH  JuDOMBNT  COBTB8SID  BT  DBBTOB9  BOB  Fbaud 

praotioed  upon  the  debtor  in  obtaining  the  oonfeoaion,  where  there  la  n»' 
ooUuaion. 

Appxal  from  a  deoree  of  the  AU^honj  oonnty  distriot  oonrt, 
diBiribating  the  pioceedfi  of  an  exeontion  sale  of  certain  xealij 
of  one  Dougherty,  now  deceased.  The  sale  was  made  on  an 
ezecation  issued  in  &Tor  of  Tieman,  Oampbell  &  Oompany, 
npon  a  judgment  recovered  against  Dougherty  in  his  life-time 
and  revived  against  his  administratrix.  The  question  v?as  as  to 
whether  or  not  certain  other  claims  had  preference  over  those  of 
the  execution  creditors  in  payment  out  of  the  proceeds.  It  ap- 
peared that  the  premises  sold  had  been  conveyed  by  one  Will- 
iam Porter,  now  deceased,  to  certain  parties  of  whom  Dougherty 
purchased,  and  that  there  was  a  reservation  of  an  annual  ground 
rent  in  favor  of  Porter  and  his  heirs,  with  a  power  of  distress; 
and  if  there  were  not  sufficient  goods  on  the  premises  to  pay  the 
arrearages  of  rent,  to  enter  and  rent  the  premises  to  others  for 
a  sufficient  time  to  pay  the  rent,  etc.  Dougherty  purchased  with 
notice  of  this  ground  rent,  and  had  until  his  death  sufficient 
goods  on  the  land  to  pay  the  rent;  but  after  his  death,  his  fam- 
ily still  remaining  on  the  land,  a  distress  warrant  was  issued, 
upon  which  only  a  small  sum  was  realized.  The  rent  was  in 
arrear  for  a  number  of  years,  and  interest  was  also  claimed 
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thereon.  Another  claim,  upon  which  there  was  some  oontro« 
▼ersj,  was  a  certain  judgment  in  favor  of  one  Leekey.  The  ob- 
jections to  it  axe  sufficiently  stated  in  the  opinion.  There  was 
also  a  judgment  in  favor  of  one  Baillj,  as  to  which  it  was  ob- 
jected by  Tieman,  Campbell  &  Company  that  it  was  fraudulent 
and  obtained  without  consideration.  The  auditor  to  whom  the 
case  was  referred,  reported  in  &Tor  of  allowing  the  claim  of 
Porter's  heirs  for  the  arrears  of  ground  rent  without  interest, 
and  also  in  &Tor  of  the  claims  of  Leekey  and  Bailly  so  far  as 
the  proceeds  of  the  sale  were  sufficient  to  pay  them,  so  that 
nothing  remained  for  Tieman,  Campbell  &  Company.  The  lair- 
ter  excepted  to  the  report.  On  the  hearing  they  moved  for  a 
feigned  issue  to  ascertain  whether  or  not  the  Bailly  judgment 
was  covinous  and  without  consideration,  and  submitted  an  affi- 
davit of  Dougheriy's  administratrix  tending  to  show  that  Dough- 
erty was  defrauded  and  overreached  by  Bailly  in  obtaining  a 
confession  of  the  said  judgment,  and  that  Bidlly  had  not  paid 
in  full  certain  claims  which  he  had  agreed  to  pay  as  part  consid- 
eration for  the  judgment.  The  court  denied  the  motion,  be- 
cause the  validi^  of  the  judgment  had  been  twice  adjudicated 
in  the  common  pleas.  Beport  of  the  auditor  confirmed,  and 
decree  accordingly,  from  which  Tieman,  Campbell  &  Company 
appealed. 

Dufdop^  for  the  appellants. 

Ifc0andle88f  for  the  appellees. 

By  Court,  G^bsoh,  C.  J.  The  arrears  of  ground  rent  due  to 
the  heirs  of  William  Porter  were  properly  allowed  to  be  taken 
out  of  the  fund  in  the  first  instance.  BanOeon  v.  Smiih,  2  Binn. 
146  [4  Am.  Dec.  480],  has  never  been  shaken  as  a  precedent, 
but  more  than  once  affirmed.  Nor  does  a  reservation  of  rent  in 
a  conveyance  in  fee  stand  on  the  foot  of  a  reservation  in  a  lease, 
which  has  no  other  preference  than  is  given  to  it  by  the  act  of 
1772.  That  act  allows  the  landlord  to  come  in  for  a  year's  rent 
before  execution  creditors,  and  it  is  consequently  an  enabling 
one;  but  it  would  be  the  reverse  were  it  applied  to  a  ground- 
rent  landlord,  who  is  preferred  even  to  judgment  creditors.  A 
lessor's  preference  regards  the  proceeds  of  chattels;  a  ground- 
rent  landlord's  regards  the  proceeds  of  land;  the  one  is  limited 
to  the  rent  of  a  single  year;  the  other  extends  to  all  the  arrears 
without  stint. 

The  exceptions  to  Leekey's  judgment  are  multifarious.  It  is 
alleged  that  no  Bcire/adaa  to  revive  it  lay  in  the  common  pleas 
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after  the  original  jurisdiction  of  that  court  was  transferred  to 
the  district  court.  The  writ  was  a  scire  facias  on  the  statute  of 
Westminster,  2;  and  as  it  was  pending  in  the  common  pleas 
when  the  act  to  transfer  ^'  all  suits  and  causes  pending"  in  that 
court  went  into  effect,  it  is  argued  that,  being  a  pending  suit,  it 
was  removed  to  the  district  court  in  contemplation  of  law;  oon* 
sequentlj  that  the  common  pleas  had  no  jurisdiction  to  proceed 
on  it.  If  that  be  so,  the  original  judgment  has  lost  its  lien.  But 
though  a  9cvrefacia»  is  said  to  be  so  far  an  action  that  the  par- 
ties to  it  may  plead  to  issue,  it  is  in  truth  no  more  than  a  judi- 
cial writ  which  lies  only  in  the  court  where  the  record  remains: 
2  Bac.  Abr.  856.  In  Wright  v.  NuU,  1  T.  B.  889,  it  is  said  not 
to  be  a  new  suit,  but  a  continuation  of  the  old  one;  in  PhUUps 
T.  Brown,  6  Id.  282,  that  it  is  a  step  towards  execution;  and  in 
Dixon  Y.  Hedop,  Id.  866,  that  it  is  merely  the  handmaid  of  the 
original  cause.  Where  an  execution  would  be  out  of  time,  a 
9cire/acia8f  being  the  precursor  of  it,  is  necessarily  in  the  same 
court;  for  it  would  be  strange  if  the  execution  was  awarded  by 
the  one  court  and  issued  by  the  other;  or  if  the  court  of  com- 
mon pleas  was  at  liberfy  to  execute  its  own  judgments  within 
the  year  and  a  day,  but  necessitated  to  send  them  to  the  district 
court  for  execution  at  a  later  period.  If  the  judgment  remains 
in  the  common  pleas,  a  step  preparatory  to  execution  of  it, 
taken  in  another  court,  would  be  an  incongruity  which  ought» 
where  it  may,  to  be  aToided. 

It  is  doubtless  true  that  our  judgment  on  a  scire  fadcta  pom 
annum  et  di^n,  isnot,  as  in  England,  a  bare  award  of  execution 
but  that  it  is  itself  a  judgment  qwod  recuperet  on  which  the  exe- 
cution commonly  issues  as  on  an  original  one;  still  an  accidental 
difference  of  practices  ought  not  to  be  allowed  to  change  the 
nature  of  the  process.  If  the  common  pleas  had  power  to  exe 
cute  its  judgments  in  any  case,  it  must  have  had  all  the  ancil- 
lary powers  necessary  to  the  exercise  of  it  in  every  case;  for  it 
would  be  strange  if  that  court  might  haye  tried  an  issue  on  a 
wdrefaciM  sued  out  after  the  act  which  constituted  the  district 
court  had  gone  into  effect,  and  yet  could  not  hare  tried  such  an 
issue  if  the  writ  had  been  sued  out  before  it.  The  true  inter- 
pretation of  the  statute  is  that  it  removed  causes  pending  on 
original  process;  not  those  that  had  been  proceeded  in  to  judg- 
ment. 

.It  is  objected,  also,  that  the  scire  f ados  did  not  accurately  re- 
cite the  judgment  to  be  revived;  and  it  is  certain  that  a  sub* 
stantial  variance  in  that  matter  would  break  the  continuity  of 
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the  lien.  The  judgment  was  for  four  thousand  dollars,  the 
penally  of  a  bond  mth  condition  to  secure  a  note  for  one  thou- 
sand five  hundred  and  nineiy  dollars,  and  another  for  four  hun- 
dred dollars;  and  the  award  of  execution  was  for  two  thousand 
dollars.  Thus  the  record  was  described  as  what  it  actually, 
though  not  technically,  was — a  judgment  for  the  real,  not  the 
nominal  debt;  so  that  the  variance,  though  formal,  was  unsub- 
stantial. The  framing  of  our  writs  is  injudiciously  left  to  the 
prothonotaries,  who  have  seldom  any  knowledge  of  forms;  and 
aU  that  we  can  do  in  these  matters  without  injustice  to  suitors, 
is  to  hold  fast  to  substance.  In  Arrison  y.  The  CommonwedUh^ 
1  Watts,  874,  the  name  of  a  different  plaintiff  was  introduced, 
and  the  variance  was  necessarily  held  to  be  substantial;  in  the 
case  before  us,  the  judgment  is  in  substance  what  it  was  recited 
to  be. 

It  is  further  objected  that  the  writ  was  not  in  the  form  pre- 
scribed by  the  act  of  1798;  and  that  the  judgment  on  it  was  that 
the  plaintiff  should  have  execution  for  the  sum  recovered;  not 
that  the  lien  should  be  continued,  according  to  the  exigence  of 
that  statute.    To  say  nothing  of  the  principle  which  precludes 
a  creditor  from  taking  advantage  of  an  irregularity  in  an  an* 
tagonist  lien,  it  is  enough  for  the  latter  part  of  the  objection 
that  the  continuance  of  the  lien  is  an  incident  of  the  judgment. 
The  writ  is  a  9cvre  facias  quare  execuJtio  non;  and  as  the  judg- 
ment is  general,  it  is  to  be  taken  for  the  appropriate  one.    Now, 
though  there  is  no  reported  decision  directly  on  the  point,  we 
have  always  allowed  to  a  judgment  of  revival  the  effect  of  a 
judgment  to  continue  the  lien;  as  may  be  seen  in  Pennock  v. 
Hart,  8  Serg.  &  B.  869.    It  is  notorious,  that  by  reason  of  the 
slowness  of  the  profession  to  leave  a  beaten  track,  no  alteration 
was  made  for  a  long  time  in  the  form  of  the  process  and  judg- 
ment, and  that  any  alteration  was  made  at  all,  is  perhaps  owing 
to  what  fell  from  me  in  that  case.    For  twenty  years  the  atten- 
tion of  the  profession  had  not  been  drawn  to  it,  and  judgments 
continued  to  be  revived  in  the  old  way,  so  that  to  doubt  the 
efficacy  of  the  practice  now  would  produce  a  scene  of  wild  and 
strange  confusion.    If  ever  there  was  a  practice  to  which  the 
maxim  of  communia  error  should  be  applied  with  conclusive 
force,  it  is  this.    The  statute  is  only  directory  as  to  the  form; 
and  at  the  end  of  half  a  century  we  are  not  going  to  overwhelm 
the  holders  of  titles  in  dismay,  by  overturning  all  that  has  been 
informally  done  under  it,  when  there  is  not  even  a  precedent 
the  other  way.    No  more  was  determined  in  Oaache  v.  Petermon, 
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8  Watts  k  8.  851,  than  that  a  plaintiff  who  prooeeda  by  acire 
facias  quare  executio  non,  before  he  has  a  right  to  execution  at 
ally  shall  not  elude  his  want  of  a  case  by  turning  his  writ  into  a 
9cire/acia8  to  continue  the  lien,  and  have  judgment  for  that, 
when  he  could  not  have  an  award  of  execution.  That  was  a 
question  of  error,  however — ^not  of  lien — ^for  had  the  judgment 
been  allowed  to  stand,  there  is  no  doubt  that  the  error  would 
not  have  deprived  it  of  its  efiBBct  as  a  judgment  to  continue 
the  lien,  and  that  a  stranger  could  not  have  taken  advantage 
of  it. 

The  objection  to  Bailly's  judgment  is  unfounded;  not  because 
the  matter  had  been  twice  examined,  but  because  it  is  not  pre- 
tended that  the  judgment  was  collusiTe.  The  application  of  the 
administratrix  was  to  open  it  on  the  ground  that  the  intestate 
had  been  overreached;  and  the  application  of  the  creditors  to  va- 
cate it  was  founded  on  no  principle  whatever.  With  the  appli* 
cation  of  the  administratrix  the  creditors  had  nothing  to  do; 
but  if  the  judgment  were  collusive,  they  might  abate  it  collater- 
ally; and  though  they  have  sometimes  been  allowed  to  intervene 
directly,  such  a  practice  is  irregular.  Where  a  collusive  judg- 
ment comes  into  collision  with  their  interests,  they  may  avoid 
the  effect  of  it  by  showing  it  to  be  a  nullify  as  to  themselves; 
and  in  doing  so,  they  do  not  impair  its  obligation  between  the 
original  parties,  upon  whom  it  is  undoubtedly  binding,  a  fraud- 
ulent judgment,  like  a  fraudulent  deed,  being  good  against  all 
but  the  interests  intended  to  be  defrauded  by  it.  But  they  can 
not  call  upon  the  court  to  vacate  it  on  the  record,  which  would 
annul  it  as  to  the  whole  world.  It  is  contended,  however,  that 
the  judgment  is  fraudulent,  because  he  who  confessed  it  was 
defrauded.  A  surreptitious  judgment,  however,  is  fraudulent 
only  as  to  the  immediate  parties;  not  by  the  13  Eliz.  against 
creditors,  who  certainly  can  not  go  behind  it  to  tzy  over  again  a 
defense  which  their  debtor  had  made,  or  was  competent  to  make. 
There  was  no  pretense  that  this  judgment  was  collusive;  and  as 
the  appellant  had  not  laid  a  ground  for  an  issue,  it  would  have 
been  irregular  to  award  it. 

Decree  affirmed.  

Akbeabs  of  Grouitd  Rbkt,  PaxnaxNOB  or,  ovxb  Judomxhtb  in  pay- 
ment ont  of  prooeeds  of  an  exeoatkm  sale:  See  BamUeim  ▼.  SrnMh,  4  Am.  Deo. 
430.  The  principal  case  was  cited  with  others  as  settling  the  doctrine  that 
the  arrears  of  groond  rent,  being  a  lien  on  the  land  charged,  ara  to  be  paid 
eot  of  its  proceeds,  when  sold  nnder  judicial  process:  Mother  ▼.  MeMidMd^ 
18  Pa  St  902. 
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Scire  Faoias  to  Rsvttb  Jihximbnt,  whethjui  OiuonrAL  AonoN  or  a 
ttmtiiiiuuioe  of  the  former  action;  See  Carter  v,  Garriger,  24  Am.  Dec.  586; 
AdamB  ▼.  Boe,  2S  Id.  260. 

Lien  or  Judoicxrt,  how  Avfiotid  bt  Bsvival  on  Soibb  Faciab:  See 
CoanUm  ▼.  Jordan^  22  Am.  Dtoo.  236;  Carter  ▼.  Carriger^  24  Id.  685;  Jfower 
▼.  Kip,  29  Id.  748»  and  oaaes  dted  in  the  notes  to  those  decisions. 

JuDOMBKT  MAT  BB  Imfbaobbd  BT  Cbbditobs  ot  Other  strangevB  thereto^ 
for  frwid  or  oollosiop,  when:  See  Baatdin  ▼.  JMif^  14  Am.  Dtoo.  181;  JfadUt 
▼.  Cainu,  16  Id.  477;  Aris  ▼.  Dmrkam,  17  Id.  77s  Daurna  ▼.  AOsr,  66  U. 
S93;  ^<Mfuoit  ▼.  ^Oison*  86  Id.  861.  hkDieiermmamdffanem'BAppet^TVt^ 
St  258,  the  principal  case  was  dted  to  the  point  that  third  psKBoas  can  Ml 
take  adirantage  of  iirsgnlarities  m  Jodgments. 
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Fo0i!BB,  Adm'x,  V.  Means  bt  al. 

[1  BnuM*  Eqotn,  66».) 

1C4BBIA0S  or  Lunatic  or  Pbbsok  non  oompos  is  Vonx 

SouiTDNBS  or  MnrD  depencU  npon  the  general  frame  and  habit  of  tbe  niBd. 

and  not  npon,  nor  oan  it  be  ooUeoted  from,  partioolar  aotiooa. 
Mabbiaos  Ck>ifTRAOT  entered  into  with  one  in  whom  there  are  bat  laie 

tnitan<w«  of  any  reaaoning  powen,  and  where  the  evidanoe  tenda  to  ahow 

that  anoh  person  has  been  indaoed  to  many  by  another  only  for  the  por- 

pose  of  seonring  his  property,  is  null  and  void. 

Bill  for  aoooimting  against  sorYiTing  exeoator.  Henxy  Foa- 
ter,  sen.,  died  and  deyiaed  and  bequeathed  to  Henxy  Foster, 
8on,  ''dnring  hia  natural  life,  and  at  his  death  to  the  heirs  of 
body  lawfully  begotten,  the  following  property,  yiz. :  the  one 
half  of  my  land  [describing  it];  also  one  negro  boy  Bob,  one 
horse  and  saddle,  and  five  head  of  cattle."  Means  became  ex- 
ecutor, and  responsible  for  the  personal  estate.  Henry  Foster, 
jun.,  married  and  afterwards  died,  and  Polly  Foster,  his  wife, 
claimed  an  interest  in  the  personal  property,  on  the  ground  that 
it  was  an  absolute  and  unconditional  bequest,  and  distributable 
to  his  heirs,  and  demanded  an  accounting  and  partition  or  sale 
of  the  body  of  the  estate.  The  real  ground  of  controversy, 
however,  is  the  fact  charged  in  defendant's  answer,  that  the  in- 
testate, Henry  Foster,  jun.,  *'  was  from  his  birth  to  his  death 
of  unsound  mind,  wholly  incapable  of  managing  his  own  afiiedrs, 
and  without  sufficient  capacity  to  form  a  matrimonial  or  other 
contract."  The  evidence  elicited  the  following  &cts:  He  could 
never  learn  to  read,  and  but  imperfectly  learned  the  alphabet. 
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even  though  when  thirty-two  years  of  age  he  gave  constant  at- 
tention to  it  for  nine  or  ten  months.  He  had  a  vexy  impexfeot 
knowledge  of  the  value  of  money;  knew  a  dollar  from  a  six  and 
a  quarter  pieoe,  but  had  no  knowledge  of  the  relatiye  value  of 
intermediate  pieces.  He  had  no  conception  of  the  xelatiTe  value 
of  seveniy-five,  ninety-five,  and  twenty-five  dollars,  and  was  ui» 
terly  incapable  of  forming  any  just  estimate  of  the  value  of  a 
horse  or  a  negro.  He  had  some  glimmerings  of  reason.  He 
appeared  greatly  distressed  when  his  wife  left  him.  On  being 
refused  credit,  he  got  a  friend  to  purchase  a  pair  of  shoes  for 
him  and  afterwards  paid  him  for  them.  He  could  not  make  & 
fence  nor  lay  off  ground  to  plant  com,  but  could  plow  com  well 
enough  when  planted.  He  kept  some  live  stock,  to  which  he 
was  attentive,  particularly  his  horse,  to  which  he  was  partiaL 
The  court  held  complainant's  claims  to  be  utterly  without 
foundation,  and  she  appealed,  on  the  ground  that  the  decree 
was  contrary  to  law  and  the  evidence. 

Henry  y  for  the  complainant. 

Leiiner  andWhUner^  covdra. 

JoHRSOH,  Chancellor.  I  have  been  deeply  imprsssed  wiili 
the  delicacy  and  importance  of  the  question  involved  in  this 
case,  and  after  the  best  consideration  I  have  been  able  to  be- 
stow upon  it,  my  conclusion  is,  that  the  decree  of  the  drouit 
court  ought  to  be  affirmed.  The  authorities  all  agree  that  per- 
sons rum  compos  mentis,  or  in  the  language  of  Chancellor  Kent, 
those  who  have  not  the  regular  use  of  the  understanding  soffit 
dent  to  deal  with  discretion  in  the  common  affiurs  of  life,  axe 
incapable  of  agreeing  to  any  contract,  and  of  course,  to  that  of 
matrimony;  and  in  Ex  parte  Bamsley,  3  Atk.  168,  Lord  Hard- 
wicke  says,  that ' '  the  terms  *non  compos  mentis,'  and  *  of  unsound 
mind,'  mean  the  same  thing,  and  have  a  determinate  legal  sig- 
nification, importing  not  weakness  of  understanding,  but  a  total 
deprivation  of  sense."  These  definitions  are  as  precise  and  clear 
as  could  well  be  given  on  the  subject,  and  are  alike  applicable 
to  idiots  and  lunatics.  The  great  difficulty  is  in  their  applica- 
tion to  particular  cases,  for  such  is  the  diversity  and  inconsist- 
ency of  actions  which  mark  and  difltingnish  the  diaracteristicfl 
of  the  minds  of  different  men,  sane  and  insane,  that  no  rule 
could  be  bamed  to  meet  them  aU.  CoUinson,  in  his  treatise  on 
idiots,  vol.  1,  p.  43,  note,  relates,  on  the  authority  of  Brydal, 
who  had  written  on  the  same  subject,  several  amuwing  anec- 
dotes, exhibiting  particular  instances  of  astonishing  aoutenesa 
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and  ptafoondneBfl  of  judgment  manifested  on  these  occasions  bj 
natmal  fook  and  idiots,  one  of  whom  he  describes  as  the  most 
notorioTis  idiot  in  all  Paris,  from  whence  he  deduces  the  con- 
clusion, that  sanity  or  insanity  can  not  depend  upon,  or  be  col- 
lected from,  particular  actions,  unless  evexy  part  of  a  person's 
behavior  constituted  unequivocal  evidence  of  his  habit  of  mind. 

My  much  valued  friend,  the  late  Dr.  James  Davis,  was,  for 
many  years,  the  physician  of  the  lunatic  asylum  in  this  place, 
and  I  have  often  heard  him  speak  of  the  astuteness  and  cun- 
ning manifested  by  the  most  desperate  and  hopeless  patients  of 
the  institution,  and  such  has  been  the  result  of  my  own  limited 
observations  in  regard  to  unfortunate  persons  in  this  condition. 

The  case  of  The  Gouniesa  ofPofiamouth  v.  The  Earl  of  Porte- 
numth,  1  Hag.  Ecc.  856,  found  in  8  Eng.  Ecc.  166,  will,  in  some 
degree,  illustrate  this.  That,  like  this,  involved  the  validity  of 
the  marriage  between  the  parties,  brought  into  question  on  the 
ground  of  the  incapacity  of  the  defendant  to  enter  into  the  con- 
tract of  marriage,  and  the  exercise  of  undulb  and  improper  in- 
fluence over  him  to  obtain  the  marriage.  And  Sir  John  Nichols 
remarks  that  in  relation  to  the  incapacity  or  unsoundness  of 
mind  of  the  earl,  the  case  set  up  was  of  a  mixed  nature,  not  ab- 
solute idiocy,  but  weakness  of  understanding;  not  continued 
insanity,  but  delusions  and  irrationality  on  particular  subjects; 
a  mixture  of  both  by  no  means  uncommon.  The  evidence  diows 
that  the  incapacity  of  the  earl  was  natural  and  not  accidental. 
In  his  youth  he  was  ci^ble  of  receiving  instruction  and  im- 
provement, and  could  learn  arithmetic  and  the  languages.  In 
1790,  he  joined  his  father  in  suffering  a  common  recovery,  and 
in  mfrlriTig  a  new  family  settlement  to  provide  for  younger  chil- 
dren. The  marriage  took  place  in  1799.  In  1802,  he  was  ex- 
amined as  a  witness  in  court,  and  it  was  a  matter  of  surprise 
and  common  talk  that  he  did  so  well.  He  behaved  with  ordi- 
nary propriety  at  parties,  and  in  the  company  of  persons  who 
oommanded  his  respect.  Was  capable  of  making  a  few  observa- 
tions on  the  state  of  the  weather,  or  on  horses  and  gaming;  at- 
tended the  public  meetings,  races,  and  countzy  balls;  but  on 
being  left  to  himself  and  unrestrained,  he  indulged  in  practices 
so  irrational  and  unnatural,  as  to  be,  in  some  instances,  border* 
ing  on  idiocy,  and  in  others  to  be  attended  with  actual  delusion 
— a  perversion  of  mind,  a  deranged  imagination,  a  fiwcy  and 
belief  of  the  existence  of  things  which  no  rational  being  endowed 
with  the  powers  of  reasoning  could  believe  to  exist.  He  was 
carried  to  the  house  of  one  Hanson,  who  was  the  oonfldential 
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solicitor  of  ihe  familji  and  one  of  the  truBtees,  who,  within  a 
week,  obtained  from  him  a  settlement,  and  married  hkn  to  one 
of  his  daughters,  without  the  knowledge  of  his  family  or  friends, 
and  the  whole  court  pronounced  that  the  marriage  was  null  and 
void,  he  being  at  the  time  not  of  sound  mind  sufficient  to  enter 
into  such  a  contn^t;  and  also,  that  the  marriage  was  effected 
by  fraud  and  circumvention.  That  case  illustrates  vexy  fully 
the  rule  laid  down  by  OoUinson,  that  the  fact  of  soundness  of 
mind  does  not  depend  on,  nor  can  it  be  collected  from,  particu- 
lar actions,  but  upon  the  general  frame  and  habit  of  the  mind. 

On  looking  through  the  whole  eyidence  in  the  case  under  con- 
sideration, which  will  be  found  attached  to  the  decree  of  the 
circuit  court,  it  will  be  seen  that  the  prevailing  characteristic  of 
the  intestate's  mind  was  the  absence  of  the  reasoning  fiunilties; 
and  although  it  occasionally  manifested  itself  in  particular  cir- 
cumstances, as  in  the  instance  of  his  wife's  separating  from  him, 
and  the  philosophic  manner  in  which  he  reconciled  himself  to 
it,  it  may  be,  that  it  was  the  result  of  correct  reasoning;  but  it 
is  not  improbable  that  it  had  its  origin  in  the  consolations  offexed 
to  him  by  his  friends,  the  memory  of  which  he  retained,  rather 
than  in  his  own  reflections.  However  that  may  be,  it  is  only  in 
rare  instances  that  we  can  detect  any  reasoning  powers  at  aU, 
and  all  the  evidence  tends  to  the  conclusion  that  he  was  incapi^ 
ble  of  transacting  the  ordinary  afiBedrs  of  life;  and  as  remarked 
in  the  circuit  court  decree,  I  have  no  doubt  but  that  the  com- 
plainant availed  herself  of  this  imbeciliiy  of  mind,  and  the  nat- 
ural instincts  which  might  prompt  him  to  many,  either  to  induce 
him  to  propose  marriage,  or  to  propose  it  herself,  with  the  ex- 
pectation of  securing  his  properly  to  herself;  there  could  have 
been  no  other  motive  on  her  part,  to  enter  into  such  a  contract 
with  such  a  man. 

I  am,  therefore,  of  opinion,  that  the  appeal  should  be  dis- 
missed, and  the  decree  of  the  drouit  court  affirmed,  and  that  is 
the  opinion  of  this  court. 

Appeal  dismissed. 

DmnoN,  chancellor,  concurred. 


LuvAcr  oa  UmoiTinunsB  or  Mnn>  Doxhsd^  sod  wImb  oontnoti  void  or 
voidable  for:  See  note  to  Betmmtm^*  Com,  29  Am.  Deo.  S8|  note  to  ./ddbeii  v. 
iOtig,  15  Id.  861;  Ovfmgt^  Oaae,  17  Id.  811;  JoMm  v.  /enMw,  26  Id.  487. 


886  Rice  ocb.  Burnett.  [S.  Oarolina» 

RiOB  ads.  BuBNEix,  Tbubieb. 

[1  BruMmt  Bquitt,  S79.] 
BoniTiiBiJi  Ebtati  nr  Pxbsonal  Pbofertt  is  not  sabjeot  to  exeootian  «t  law. 
laoAL  TiTLM  TO  BxAL  Eratb  AND  Pbbsonaltt  TBomDM  In  the  tnutM 

where  it  hae  been  veeted  in  him  to  be  held  for  one  person  until  UMRiage; 

afterwards  for  the  Joint  use  of  hnsband  and  wife,  and  of  the  snrriTort  with 

oontingent  remainder  over. 
Ohlt  Clkab  akd  SmpLB  Tausxs  roB  tux  Butsfit  or  ths  Dbrob  are 

liable  to  ezeoation  under  the  tenth  section  of  the  statnto  of  fraods. 
Bquitablb  IzrrxRXBTB  or  a  dsrui  qux  Trust,  when  mingled  end  united 

with  those  of  his  wife,  or  held  jointly  with  another  person,  are  not  liable 

to  ezeootion  under  section  10  of  the  statoto  of  frauds. 
Statots  or  Usis  dob  hot  Bzxihd  to  persaoal  property. 

SQUITABUI  IxmUBTB  OAH  BB  BXAOHBD  AHD  SUBJBOnn)  TO  VHB  PaTHBHV 

or  Dkbis  only  through  the  aid  of  courts  of  equity. 
iytm  ▼.  JfoMi,  2  MoMuUan,  281,  and  Ford,  Tnttiee,  ▼.  OaUweU,  8  HUl,  248^ 
reviewed,  distinguished,  and  sustained,  but  held  that  th^  oould  not  be 
safely  rested  on  the  principles  therein  assumed. 

TBI8PA88.  Certain  real  and  i>er8onal  property  the  latter  oon- 
nsting  of  elaves,  was  deeded  to  a  trustee,  to  be  held  by  him  for 
the  use  of,  and  in  trust  for,  Marj  W.,  untQ  her  marriage  with 
Josiah  Beck,  and  then  in  trust  to  permit  them  (the  husband 
and  wife)  to  haye,  use,  and  possess  the  same,  with  right  of  sur- 
yivorship  and  remainder  over  to  their  children,  if  there  was 
issue.  If  there  was  no  issue,  then,  if  the  husband  surviTed  the 
wife,  he  should  be  entitled  to  one  half,  subject  to  his  use  and 
appointment;  but  if  the  wife  should  survive  the  husband,  then 
the  whole  was  to  become  her  absolute  property  in  fee  simple. 
It  was  further  provided  that  the  property  might  be  altered,  sold, 
or  exchanged,  with  the  joint  consent  in  writing  of  the  trustees 
and  cestui  que  trust,  provided  the  proceeds  should  be  vested  in 
other  property,  held  subject  to  the  same  trusts.  One  of  the 
slaves  was  taken  by  Bice  as  sheriff,  under  sundry  writs  of  Jieri 
facias  against  Beck,  that  he  might  be  sold  under  these  execu- 
tions for  the  benefit  of  the  creditors.  Defendant  Bice  set  up 
the  foregoing  facts  in  justification.  Plaintiff  demuned,  on  the 
ground  that  the  plea  was  not  sufficient  in  law  to  bar  his  action. 
The  demurrer  was  sustained,  judgment  given  for  plaintiff,  and 
defendant  appealed. 

MbOariky,  for  the  appellant. 

jr.  MBmminger  and  E.  BheU,  for  the  respondent. 

DunoH,  Ohancellor.     This  court  is  unanimoudj  of  opin- 
ion that  the  judgment  of  the  circuit  comrt,  on  the  demuirer* 
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should  be  sustained.  Admii  ^g  for  ihe  sake  of  the  aigoment, 
that  all  ihe  roles  in  relation  >  real  estate,  under  the  statute  of 
uses,  and  the  tenth  eectioi  I  the  statute  of  frauds,  should  be 
applied  to  personally,  it  is  veiy  clear,  on  authority,  that  the  use 
here  was  not  executed,  but  that  the  l^gal  estate  continued  in  the 
trustee,  and  that  the  equitable  interest  of  Josiah  Beck,  the 
debtor,  was  not  subject  to  le^y  under  the  executions.  The  doc- 
trine on  this  subject  was  very  fully  considered  in  the  recent  case 
of  Laurens  ▼.  Jenney,  1  Spears,  856.  **  The  trust  will  be  exe- 
cuted,*'  says  Mr.  Justice  ETans,  delivering  the  judgment  of  the 
court,  '*  unless  the  object  of  creating  it  would  be  defeated,  as  in 
the  case  of  trusts  for  married  women,  and  to  preserve  contin- 
gent remainders,  or  where  the  trustee  has  some  discretion  to  be 
exercised  in  relation  to  the  estate,  or  the  manner  of  applying 
the  proceeds;  or,  as  was  said  by  Chancellor  Harper,  in  Posey  v. 
Cook^  1  Hill,  414,  there  must  be  some  object  to  be  effected  by 
the  estate's  remaining  in  the  trustees.''  Nor,  it  may  be  added, 
will  the  provisions  of  the  statute  of  frauds  apply,  where  the  in- 
terests of  other  parties  are  mixed  up  with  the  debtor's  titie.  See 
Doe  V.  GreenkiU,  4  Bam.  &  Aid.  684;  S.  0.,  6  Eng.  Oom.  L. 
658. 

By  the  provisions  of  this  settiement,  the  real  and  personal 
estate  of  Miss  Ford  was  vested  in  the  trustee,  to  be  held  for  her 
until  the  marriage,  afterwards  for  the  joint  use  of  the  husband 
and  wife,  and  of  the  survivor,  with  contingent  remainders  over; 
and  it  was  provided  that  the  real  and  personal  estate  might  be 
altered,  sold,  or  exchanged,  with  the  jpint  consent,  in  writing, 
of  the  trustee  and  ceehiis  que  trusty  provided  the  proceeds  were 
vested  in  other  property  to  be  held  subject  to  the  same  trusts. 
According  to  the  rules  indicated  in  Laurens  v.  Jermey,  the  legal 
titie  to  the  real  estate  manifestiy  remains  in  the  trustee.  But  by 
the  tenth  section  of  the  statute  of  frauds,  29  Car.  11.,  c.  8,  it  is 
provided  that  the  sheriff ''  may  take  in  execution  all  such  lands 
and  hereditaments  as  any  other  person  or  persons  be  seised  or 
possessed  in  trust  for  the  party  against  whom  execution  is  so 
sued,  like  as  the  sheriff  might  or  ought  to  have  done,  if  the  said 
party,  against  whom  execution  shall  be  so  sued,  had  been  seised 
of  such  lands  and  hereditaments  of  such  estate  as  they  be  seised 
of  in  trust  for  him  at  the  time  of  the  said  execution  sued." 
**  This  statute,"  says  Mr.  Chief  Justice  Abbott,  in  Doe  v.  Oreen- 
km,  4  Bam.  &  Aid.  684,  '*  made  a  change  in  the  common  law, 
and  up  to  a  certain  extent  at  least,  made  a  trust  the  subject 
of  inquiry  and  cognizance  in  a  legal  proceeding.     We  think 
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that  the  trust  that  is  to  be  thus  treated,  most  be  a  dear  and 
simple  tmsty  for  the  benefit  of  the  debtor;  the  object  of  the 
statute  appearing  to  us  to  be  merely  to  remove  the  technioal  ob- 
jection arising  from  the  interest  in  land  being  legally  vested  in 
another  person,  where  it  is  so  vested  for  the  benefit  of  the 
debtor."  He  proceeded  further  to  remark  that  **  the  term  was 
obviously  created,  not  for  the  benefit  of  Mr.  Ghreenhill,  the 
debtor,  but  for  the  benefit  and  secuiiiy  of  Ifrs.  Gxeenhill,  his 
mother.  She  is  the  principal  object  of  the  trust.'*  It  was 
ruled  that  this  clause  of  the  statute  was  confined  to  cases  where 
the  trustees  are  seised  or  possessed  in  trust  for  a  defendant 
alone,  and  not  jointly  with  another  person.  Where  a  court  of 
law  thus  takes  cognizance  of  a  thist,  the  inquiry  will  be  con* 
ducted  on  the  settled  principles  of  eqtdty.  In  Ihe  case  under 
consideration,  it  is  not  less  obvious  than  in  the  case  cited,  that 
the  husband  was  not  the  person  for  whose  benefit  the  trust  was 
created,  but  that  it  was  for  the  benefit  and  security  of  the  wife. 
She  was  the  primary  and  principal  object  of  the  trust,  and  the 
equitable  interests  of  the  husband,  whatever  they  might  be,  be- 
ing thus  mingled  up  and  united  with  those  of  the  wife,  it  is  not 
a  case  which  would  fall  within  the  provisions  of  the  statute  of 
frauds.  In  Ibrth  v.  Duhe  of  Norfolk  et  al.,  4  Madd.  603,  Sir 
John  Leach  says:  ''A  judgment  creditor  has  at  law,  by  the  stat- 
ute of  frauds,  execution  against  the  equitable  freehold  estate  of 
the  debtor  in  the  hands  of  his  trustee,  provided  the  debtor  has 
the  whole  beneficial  interest;  but  if  he  has  left  a  partial  interest 
only  in  his  equitable  freehold  estate,  the  judgment  creditor  has 
no  execution  at  law,  though  he  may  come  into  a  court  of  equity, 
and  claim  there  the  same  satisfaction  out  of  the  equitable  inter- 
est as  he  would  be  entitled  to  at  law,  if  it  were  legal." 

But  it  has  been  expressly  ruled  (and  I  am  not  aware  that  the 
correctness  of  the  decision  has  been  impugned),  that  these  pro- 
visions of  the  statute  of  frauds  are  inapplicable  to  the  equitable 
interests  in  personalty.  Lord  Ellenborough,  in  ScoU  v.  Scfioley, 
8  East,  486,  says:  "The  very  silence  of  that  statute,  which, 
while  it  expressly  introduces  a  new  provision  in  respect  to  lands 
and  tenements  held  in  trust  for  the  person  against  whom  an 
execution  is  sued,  says  nothing  as  to  trusts  of  chattel  interests, 
affords  a  strong  argument  that  those  interests  were  meant  to 
continue  in  the  same  plight  and  situation,  in  respect  of  execu* 
tions,  in  which  both  freehold  and  leasehold  trust  interesta 
equally  stood,  prior  to  the  passing  of  that  statute.  In  the  ab- 
sence, therefore,  of  any  authority  in  favor  of  the  sale  of  such 
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an  equitable  interest  under  a  common  law  execution  against 
goods,  we  are  of  opinion  that  the  sherifTs  retom  of  nuUa  bona, 
where  the  defendant  in  the  execution  had  no  other  property  be- 
sides the  trust  property  in  question,  was  not  a  false  return."  It 
is  due  to  the  argument  of  the  appellant  to  state,  that  it  was  not 
drawn  from  the  statute  of  frauds,  but  rested  entirely  on  the  sup 
posed  analogies  to  the  statute  of  uses,  and  some  recent  decis- 
ions of  our  own  courts  on  that  subject.  As  questions  of  this 
character  have  lately  been  of  frequent  recurrence,  it  is  deemed 
not  an  unfit  occasion  to  offer  some  further  remarks  on  a  matter 
of  great  practical  interest,  and  on  which  some  diversity  of  opin- 
ion manifestly  exists. 

It  is  believed  that  in  England  no  attempt  has  ever  been  made 
to  apply  the  principle  of  the  statute  of  Hen.  Vlil. ,  to  any  other 
than  real  estote.  Even  in  regard  to  real  estate,  as  is  said  by 
Lord  Hardwicke,  in  Ebphins  v.  Eopbina,  1  Atk.  591,  the  neces- 
sities of  mankind  and  reasonable  occasions  in  families,  obliged 
the  judges  to  give  way  to  the  astuteness  of  conveyancers,  and 
the  introduction  of  three  words  into  the  ordinary  deeds  of  set- 
tlement defeated  altogether  the  objects  of  the  statute,  and  left 
parties  to  the  interference  of  the  court  of  chanceiy;  upon  which 
footing,  says  his  lordship,  it  has  stood  ever  since. 

Gadogan  v.  Kennett,  2  Cowp.  482,  was  decided  by  Lord  Mana- 
field,  in  1776.  It  is  a  leading  case  on  another  branch  of  the 
law.  By  the  marriage  settlement  of  Lord  Montfort,  his  house- 
hold goods  belonging  to  his  house  in  town,  and  which  were  very 
minutely  particularized  in  a  schedule  annexed  to  the  settlement, 
were  all  conveyed  to  the  plaintiffs,  as  trustees,  for  the  use  of 
Lord  Montford  for  life,  remainder  to  Lady  Montford  for  her 
life,  remainder  to  the  first  and  other  sons  of  the  marriage,  in 
strict  settlement.  The  sheriff  had  seized  the  goods  under  an 
execution  against  Lord  Montfort,  and  this  was  an  action  of 
trover  to  recover  the  goods.  The  effort  on  the  part  of  the  de- 
fense was,  to  show  that  the  deed  was  fraudulent  under  the  stat- 
ute of  Elizabeth,  but  neither  in  that  case,  nor  in  any  other  in 
the  Bnglitih  authorities  which  the  qpurt  has  found,  was  it  con- 
tended that  the  trust  in  personalty  was  executed  in  analogy  to 
the  statute  of  uses.  Lord  Mansfield  remarks,  *'  in  marriage  set- 
tlements, it  is  very  common  for  libraries  and  plate  to  be  thus 
settled."  "An  argument,"  says  he,  "is  drawn  from  the  pos- 
session; but  it  does  not  hold  in  this  case.  It  is  a  part  of  the 
trust  that  the  goods  shall  continue  in  the  house;  and,  for  a  veiy 
obvious  reason;  because  the  furniture  of  one  house  will  not  suit 
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another;  and  it  was  the  business  of  the  trustees  to  see  the  goods 
were  not  removed/'  "How  common/'  continues  the  judge, 
"  are  settlements  of  chattels,  and  money  in  the  stocks;  can  there 
be  a  doubt  but  they  are  good?"  His  lordship  admitted  that 
the  debtor  had  an  equitable  interest  for  his  life,  and  that  his 
creditors,  in  the  proper  forum,  would  be  entitled  to  it;  but 
judgment  was  entered  for  the  plaintiflh,  and  the  goods  were 
ordered  to  be  delivered  to  the  trustees.  Ibley  v.  BumeU  was  a 
case  to  the  same  e£kct,  and  decided  by  Lord  Mansfield  in  the 
same  way.  It  is  cited  in  a  note  to  Cadogan  ▼.  Kermett.  But  if  in 
the  English  books  no  case  can  be  found  in  which  the  principle 
of  the  statute  of  uses  has  been  applied  to  the  personally,  we  are 
not  without  authority  to  the  same  eflTect  in  our  own  courts. 
When  a  trust  has  been  created  in  personally,  and  all  the  pur- 
poses of  the  trust  have  ceased  or  are  at  an  end,  the  absolute 
estate  is  in  the  person  entitled  to  the  last  use.  From  the  charac- 
ter of  the  properly,  possession  is  a  sufficient  title,  without  a  for- 
mal conveyance. 

Waison^  Tnaiee^  v.  Pitts,  was  decided  by  the  court  of  appeals, 
at  this  place,  in  May,  1831,  and  is  reported  in  2  McMull.  298. 
By  the  marriage  settlement  of  John  Barlow,  certain  slaves  were 
conveyed  to  the  trustee,  ''  to  the  use  of,  and  in  trust,  neverthe- 
less, for  the  sole  use,  benefit,  and  behoof  of  the  said  Ann  (wife 
of  John  Barlow),  from  this  date,  for  and  during  the  term  of 
her  natural  life."  No  disposition  of  the  properly  was  made 
after  the  termination  of  Mrs.  Barlow's  life  estate.  The  opinion 
of  the  court  was  delivered  by  Mr.  Justice  Johnson.  ''Accord- 
ing to  the  legal  effect  of  the  deed,"  says  he,  **  the  properly  is" 
in  the  trustee,  **  untQ  her  death  (for  the  statute  for  tmnsferxing 
uses  into  possession,  is  limited  to  real  estate),  and  it  is  neces- 
sary that  the  legal  property  should  abide  in  him  to  enable  him 
to  fulfill  the  trust  declared  in  the  deed.  A  conveyance  in  trust 
was  necessary  to  obviate  the  marital  rights  of  the  husband, 
which  would  have  arisen  out  of  a  direct  conveyance  to  herself, 
and  as  long  as  she  lives,  the  same  necessity  will  exist,  as  she 
may  again  take  a  husband."  ''  Whether,  therefore,"  says  the 
judge,  **  we  consider  the  rights  of  the  trustee  in  reference  to 
the  legal  effect  of  the  deed,  or  the  trusts  to  be  executed  under 
it,  the  legal  estate  must  abide  in  him."  The  case  of  Whitfield 
J<mes  and  Lambert  Jones  v.  John  B.  Gole,  2  Bailey,  330,  was  de- 
cided at  the  same  court.  Mrs.  Jones,  the  mother  of  the  plaint- 
i&,  had  conveyed  certain  negroes  to  a  trustee,  **  in  trust  for  hex 
separate  and  exclusive  use  and  behoof,  during  her  natural  life. 
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andy  after  her  deafh,  to  the  use  of  the  plain tiflh,  or  the  sarviTor 
of  them,  and  their  heirs  forever,  share  and  share  alilEe.*'  Mrs. 
Jones  afterwards  died,  and  this  action  was  instituted.  "  This 
deed,'*  says  Judge  Johnson,  delivering  the  opinion  of  the  courts 
"  like  all  others,  must  be  so  construed  that  it  may  take  effect 
according  to  the  intention  to  be  collected  from  the  deed  itself. 
The  donor,  as  recited  in  the  deed,  was  about  to  be  married  to  a 
second  husband,  and  being  desirous  to  secure  her  property  to 
her  own  separate  use  during  her  life,  and  to  her  children  by  her 
former  marriage,  after  her  death,  conveyed  the  negroes  to  the 
trustee,''  etc.  After  commenting  further  on  the  deed  and  stating 
the  duties  of  the  trustee,  he  continues,  *'  the  right  of  possession, 
as  well  as  the  right  of  property,  accrued,  therefore,  to  the  plaint- 
iffii,  on  the  instant  of  the  deatii  of  the  donor.  According  to  the 
terms  of  the  trust,  no  act  was  neoessaiy  on  the  part  of  the 
trustee,  to  invest  the  cestui  que  trujet  with  the  right  of  property, 
not  even  a  conveyance,  for  personal  estate  passed  without  it." 
Without  any  reference  to  the  statute  of  uses,  it  was  held  that 
the  plaintiffs  were  well  entitled  to  maintain  the  action. 

These  decisions  are  in  entire  accordance  with  the  English  au- 
thorities, and  the  then  weU-understood  law  of  South  Carolina. 
Neither  the  statute  of  uses,  nor  the  tenth  section  of  the  statute 
of  frauds,  embraces  personal  property.  *'  The  veiy  silence  of 
the  statute,''  as  is  said  in  Scott  v.  Scholey,  8  East,  486,  ''  which 
introduces  a  new  provision  as  to  lands  and  tenements  held  in 
trust,  but  says  nothing  as  to  trusts  of  chattel  interests,  affords 
a  strong  argument  that  these  interests  were  meant  to  continue 
in  the  same  situation  and  plight  in  which  both  freehold  and 
leasehold  trust  interests  equally  stood  prior  to  the  passing  of 
those  statutes."  All  the  legal  estate  is  vested  in  the  trustee,  for 
legal  purposes.  If  the  deed  be  not  Ixma  fide^  it  may  be  im- 
peached for  fraud,  either  at  common  law,  or  by  the  statute  of 
Elizabeth.  If  the  instrument  be  a  marriage  settlement,  and  is 
not  recorded,  so  as  to  prevent  misconception  from  the  ostensible 
ownership  of  the  cestui  qtieuse,  it  becomes  obnoxious  to  the  pro- 
visions of  our  own  statutes.  But  so  long  as  the  trust  subsists, 
any  equitable  interest  of  the  cestui  que  trust  can  be  reached  only 
through  the  appropriate  tribunals,  unless  the  deed  itself  violates 
some  principle  of  law,  or  wants  some  of  the  formalities  pre- 
scribed by  law. 

Porcher  v.  Oist  was  decided  at  Charleston,  in  1832.  It  is  not 
reported.  But  in  loar  v.  Hodges,  Spears'  Eq.  598,  Chancellor 
Harper,  discussing  the  right  of  the  creditors  of  the  husband  ta 
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levj  on  properfy  settled  under  a  marriage  deed  on  the  ground 
that  the  legal  estate  had  vested  in  the  husband,  remarks  that, 
"  the  first  case  on  the  subject  is  that  of  Porcher  v.  Oist,  in  which 
the  conyejance  was  to  trustees,  for  the  joint  use  of  husband 
and  wife  for  life;  to  the  use  of  the  survivor  for  life;  and,  after 
the  death  of  the  survivor,  to  the  issue  of  the  marriage.  It  was 
held  that  the  property,  after  the  death  of  the  husband,  was 
liable  to  be  taken  in  execution  for  the  debts  of  the  wife."  The 
case  of  Fringle  ▼.  JUen,  1  Hill's  Ch.  186,  was  precisely  similar, 
and  was  decided  on  the  authority  of  Porcher  y.  Oist,  On  prin- 
ciples of  equity,  and  in  a  court  of  equity,  the  interests  of  Mis. 
Oist  might  veiy  properly  be  subjected  to  the  satisfaction  of  her 
debts,  and  so  it  is  admitted  by  Lord  Mansfield  in  Cadogan  v. 
Kennett.  But  on  what  principle  can  it  be  said  that  the  legal 
estate  was  executed  f  **  The  statute  of  uses,"  said  the  court  in 
Watson  V.  Pitts,  supra,  **  has  no  application  to  trusts  of  person- 
alty." The  l^gal  estate  was  in  the  trustee,  until  the  trusts  were 
at  an  end. 

In  Gadsden  y.  GappedeviOe,  8  Rich.  467,  decided  by  the  court 
of  appeals  in  Charleston,  February,  1829,  Chancellor  Haiper 
says:  '*  I  am  of  opinion  that  in  no  case  could  there  be  such  a 
partial  execution  of  a  use.  The  estate  is  one,  and  must  be  exe- 
cuted either  in  the  trustee  or  cestwis  que  tmst.  As  observed  by 
Lord  Eardwicke,  in  Gibson  v.  Sogers,  Amb.  d4,  this  court  will 
not  make  fcEhctions,  and  consider  them  as  trustees  for  only  part 
of  the  inheritance."  If  the  use  was  executed  in  Mrs.  Gist,  it 
was  executed  also  at  the  same  time  in  the  issue  of  the  marriage. 
But  what  then  was  the  object  of  continuing  the  trustee  beyond 
the  continuance  of  the  joint  estate  of  the  husband  and  wifef 
The  presumption  must  be,  that  some  object  was  intended  to  be 
accomplished.  We  may  yeiy  weU  conceiye  that  the  object  was 
to  secure  the  property  from  removal  or  injuiy,  during  the  con- 
tinuance of  the  life  interest.  ''It  was  the  business  of  the 
trustee,"  says  Lord  Mansfield,  in  Cadogan  v.  Kenneit,  supra, 
''  to  see  that  the  goods  were  not  removed;"  and  although  they 
were  in  possession  of  the  person  having  the  life  interest,  he  held 
them  not  liable  to  seizure  for  his  debts.  But  the  parties  having 
the  acknowledged  right  to  dispose  of  the  property,  have  de- 
clared, in  plain  terms,  that  the  legal  estate  shall  remain  in  the 
trustee,  and  the  cestui  qwe  use  shall  have  the  enjoyment.  If  this 
were  real  estate,  it  can  not  be  doubted  that,  before  the  statute, 
the  cestui  qwe  use  would  have  no  estate  which  could  be  reached 
in  a  court  of  law.    This,  then,  is  the  condition  and  plight  of 
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the  pexBonal  estate,  to  which  the  statate  does  not  reach.    In  loor 
T.  Hodges,  supra,  Ohanoellor  Harper,  commenting  on  these  cases, 
as  well  as  the  more  recent  cases  of  Pyron  v.  Mood,  2  McMnll. 
281,  and  Ford  t.  Oaldwdl,  3  Hill,  248,  to  which  I  shall  pres- 
ently adTert,  says:  **  The  ezecution  of  the  trust  in  these  cases, 
seems  to  be  made  to  dei>end  on  the  right  to  possession  in  the 
cestui  que  trust,  and  the  actual  transfer  of  possession."    *'  Now, 
in  this  case,"  says  he,  **  1  suppose  that  the  stipulation  to  permit 
the  husband  *  to  hare,  receive,  take,  and  enjoy  all  the  interest, 
income,  and  profits'  of  the  slaves,  entitled  him  to  the  posses- 
sion.   There  is  no  question  with  regard  to  the  actual  posses- 
sion."   In  deference  to  those  decisions,  he  held  that  the  trust 
was  executed  in  the  husband.    But  he  expressed  great  doubts 
on  the  subject.    '*  If,"  says  he,  *'  when  properly  is  conveyed  in 
trust,  for  the  joint  use  of  husband  and  wife  for  life,  the  use  is  to 
be  executed  in  the  husband,  so  as  to  render  it  liable  at  law  to  his 
creditors,  I  do  not  perceive  what  purpose  it  answered  by  having 
a  trustee  to  a  marriage  settlement.    If  creditors  were  compelled 
to  come  into  eqtdiy  for  the  purpose  of  making  the  husband's  in- 
terest liable,  there  are  various  equities  by  which  their  claims 
might  be  rebutted.    But  still,  if  the  execution  of  the  trusts 
depends  on  the  right  of  possession,  and  the  actual  possession, 
I  must,  according  to  the  decided  cases,  declare  it  to  be  so  exe- 
cuted in  this  instance,  so  as  to  render  it  liable  to  creditors.    It 
is  said,  in  Pyron  v.  Mood  (continues  the  chancellor),  that,  in 
equity,  if  the  purchasers  had  notice  of  the  trusts,  the  rights  of 
the  wife  might  possibly  be  protected.    But  if  the  property  be 
liable  at  law,  I  know  of  no  ground  on  which  equity  could  inter- 
fere.   I  am  bound  to  follow  the  law."    He  concluded  by  desir- 
ing that  the  case  might  be  submitted  to  the  appellate  tribunal. 
It  was  at  his  instance  that  the  cause  was  ultimately  brought  be- 
fore this  court,  in  order  that  the  decisions  on  this  subject  might 
be  reviewed. 

In  regard  to  the  case  of  Pyron  v.  Mood,  it  seems  very  cleaa 
that  the  decision  may  well  be  maintained,  as  the  trustee  had 
clearly  the  power  to  sell  with  the  consent  of  the  cestui  que  trust, 
and  the  title  of  the  purchaser  was  unimpeachable.  So  in  Ford, 
Trustee,  v.  Caldwell,  supra,  the  deed  was  a  gross  fraud  upon 
creditors,  and  void  by  the  common  law;  but  a  majority  of  this 
court  is  of  opinion  that  they  can  not  be  safely  rested  on  the 
principles  therein  assumed.  For  myself,  I  think  it  best  that  the 
rules  of  the  common  law,  and  the  practice  of  the  country,  as  I 
suppose  it  to  have  existed  until  1832,  should  prevail.    Deeds  of 
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OuB  ohaxacter  shotdd  be  oonstxued  according  to  their  plain  in* 
tent  and  meaning.    The  legal  estate  should  oontinae  in  the  per* 
son  to  whom  it  is  transfezred,  until  the  property  is  to  be  deliv* 
ered  to  those  for  whom  an  absolute  estate  is  proTided.    If  those 
who  are  entitled  to  the  intermediate  use  for  life  or  years,  should 
attempt  to  remove  or  destroy  the  property,  there  exists  no  good 
reason  why  he  to  whom  the  legal  estate  was  transferred,  and, 
probably,  in  reference  to  these  Texy  oontingenoies,  should  not 
have  the  authority  promptly  to  interfere,  assert  his  legal  rights, 
and  prevent  the  destruction  of  the  trust  property.    If,  on  the 
other  hand,  those  entitled  to  the  equitable  use  for  life,  or  any 
other  equitable  interest,  are  indebted,  their  creditors  should  re- 
sort to  the  appropriate  forum.     **  If  creditors  were  compelled 
to  come  into  equiiy,"  says  Chancellor  Harper,  **  for  the  purpose 
of  making  the  husband's  interests  liable,  there  are  various  equi- 
ties by  which  their  claims  might  be  rebutted."    It  might  be 
added,  too,  that  equiiy  has  the  power  to  prescribe  conditions  by 
which,  while  the  just  rights  of  creditors  are  satisfied  to  the  ex- 
tent of  their  debtor's  interest,  the  property  will  be  preserved  for 
those  who  have  the  ultimate  estate;  as  in  Gordea  v.  Ardrian^ 
1  Hill's  Ch.  154,  where  the  purchaser  was  required  to  give  se- 
curity for  the  forthcoming  of  the  property.    In  equity,  too,  the 
interests  of  the  debtor  would  be  ascertained  by  judidal  author* 
ity  before  they  are  exposed  to  sale,  whereas,  at  a  sale  by  the 
sttepff,  of  so  uncertain  an  interest,  nobody  is  benefited  but  the 
unscrupulous  speculator,  whose  immediate  business  it  becomes 
to  improve  his  bargain,  and  defeat  ulterior  claims,  by  removing 
the  object  of  litigation.    It  seems  to  me  not  consistent  with 
the  prindplea  of  law,  or  with  good  policy,  that  the  onu8  of 
seeking  the  aid  of  the  court  of  chancery  should  be  cast  on  those 
for  whose  particular  benefit  the  legal  estate  was  vested  in  trustees. 
It  has  been  pressed  upon  the  court,  with  much  urgency,  as 
well  as  plausibility,  that  if  a  man  owns  property,  under  what- 
ever cover  it  may  be,  it  should  be  liable  to  the  satisfaction  of 
his  debts,  and  about  this  there  can  be  no  doubt.    The  only 
question  is,  as  to  the  appropriate  forum  in  which  relief  should  be 
sought.    No  case  can  be  stronger  than  where  a  man  buys  real 
estate  with  his  own  money,  and  takes  titles  in  the  name  of  a 
stranger.    The  language  of  the  supreme  court  of  the  United 
States,  in  Watkins  v.  Bbhnan,  16  Pet.  25,  may  be  well  applied 
to  all  this  class  of  cases.     "It  is  not  perceived,"  says  Judge 
McLean,  "why  a  court  of  law  should  regard  a  resulting  trust 
any  more  than  any  other  equitable  rights;  and  any  attempt  to 


Dec.  1844.]        Ex'ns  of  Lamab  v.  Simpson.  345 

give  effect  to  these  rights  at  law,  through  the  instrumentality  of 
a  juiy,  must  lead  to  confusion  and  uncertainty." 

It  is  ordered  and  decreed,  that  the  judgment  of  the  court  be- 
low, sustaining  the  demurrer,  be  affirmed,  and  the  appeal  dis- 
missed. 

JoHHBOV  and  Jouhbtoa,  Ohanoellors,  "with  Bkdzabdsok,  ETAiniy 
BuTLKB,  Wabdiaw,  and  Fbost,  JJ.,  concurred. 


EoviTABU  iNTiBaBiB  NOT  QxEnBALLT  SuBJxoT  TO  BzsoDTXOK:  See  Bonrii 
T.  Aleoek,  92  Am.  Dec  158,  note  167,  where  other  casee  on  this  sabjeot  ace 
eoUeoted;  Jfoyer  ▼.  OaUuekai  e(  al.,  0  Rioh.  Eq.  I;  Brwm  ▼.  Wocd^  0  Id. 
165;  Wt^  ▼.  WkUe,  10  Id.  294;  Hmi  t.  £MM»  8  Id.  485;  Brwm  ▼.  Ckarf 
e(  ol.,  1  Id.  319;  WkUe  ▼.  Kaimmatight  8  Bioh.  L.  877;  loar  ▼.  Hodife$^ 
Speen'  Eq.  593. 

MiNOLZD  Equitablb  Intxbests  wxtb  no  Pbisent  Bight  of  Sxvkbal 
StNJOTMBNT  not  sabjoot  to  ezeoatlon  agamst  the  benefidaiy:  See  HeaUh  ▼. 
BUhopy  4  Bioh.  Eq.  46;  OrtighUm  y.  OUfwrd^  8  &  0.  188;  Tupper  e(  oiL  ▼. 
FuaertHd.^  7  Bioh.  Eq.  17a 

Tbubts  Df  FnaoNAL  Pbotsbtt  ABM  HOT  wixmir  XHB  STASim  or  Usnt 
CrtSgkUm  y.  Pfii^U,  3  Bieh.  Eq.  78.  Pareker  y.  OVK,  Bioh.  Eq.  Om.  200, 
end  PHni^  y.  AUm,  1  Hill's  Eq.  135»  ere  oYermled  by  this  oese  end  loor  t. 

ffodg6$f  SMfMtS. 


Ex'bS  of  LaMAB  V.   SdCPSQN    Iff  All. 

[1  BtaBooDMH^  ■qnnsT,  Tl.] 

Pmxrbtt  Pubobasbd  vos  thx  Stats.— The  words  ''his  heirs  end 

lor  the  state  of  Sonth  Carolina,"  in  a  oonYeysnoOy  following  the  name  of 
a  sdUdtor  aathorised  to  pnrohaae  for  the  state,  do  not  import  a  tmst  in 
him,  bat  Ysst  the  l^gal  title  in  the  state. 

DnM  KiaouTKO  nr  Blanx  bt  Oni  Pbofiblt  Authobizid,  and  after- 
wards HUednp  by  the  real  party  in  interest^  constitateagoodoooY^yanee. 

SnBCJUFio  LiSN  Axaxa  ibom  the  Conybtanqb  of  an  Bquitabub  iNna- 
S8T  indorsed  as  a  mortgage,  and  will  be  ezeoated  and  have  preoedenoe 
OYer  general  liens  npon  the  same  lands. 

Bill,  filed  in  1889,  to  subject  certain  real  projMriy  to  the  lien 
of  a  judgment  against  Henry  Shultz.  So  far  as  the  land  in 
question  is  concerned,  the  facts  are  as  follows:  The  land  was 
sold  in  1880,  under  decree  of  court,  and  B.  J.  Earle,  the  solicitor 
of  the  western  circuit,  by  authoriiy,  purchased  it,  and  took  a 
conveyance  to  himself,  *'  his  heirs  and  assigns,  for  the  state  of 
Sonth  Carolina."  By  resolution  of  legislature  of  1888,  Earle 
couTeyed  the  land  to  Shultz  in  fee  simple.  Previously,  in  1882, 
the  legislature  authorized  Wardlaw  and  GhifiBn  to  ma^e  title  to 
such  lots  as  Shultz  might  think  proper  to  sell,  and,  accordingly, 
at  the  request  of  Shultz,  they  conveyed,  in  Januaxy,  1884,  fiffy« 
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five  lots  to  Bibley,  to  seoore  him  tor  certain  adTancements  made 
to  Shultz,  most  of  which  lots  were  reconveyed  to  Shultz  in 
1888.  Still  further  in  1882  the  legislature  enacted,  that  the 
solicitor  of  the  western  circuit  (then  W.  Thompson,  jun.)  be  in- 
structed "  to  convey  to  Henry  Shultz,  or  to  such  person  as  he 
shall  direct,  for  his  own  use  and  benefit,"  all  the  interest  of  the 
state  in  the  land.  Thompson  signed  printed  copies  of  the  formal 
parts  of  a  release,  and  gave  the  blanks  to  Shultz;  but  afterwards 
suspecting  Shultz  of  abuse  of  confidence,  tried  to  get  possession 
of  the  blanks,  and  succeeded,  except  as  to  a  few  which  Shultz 
surreptitiously  retained.  In  1835,  two  blanks  thus  retained  were 
filled  out,  and  purported  to  convey  two  lots  to  Simpson.  A  third 
was  filled  out,  conveying  the  **  Hill,"  for  a  consideration  of  four 
thousand  dollars.  On  the  last  mentioned  deed  was  an  indorse- 
ment by  Simpson,  acknowledging  the  deed  to  be  a  mortgage  to 
secure  to  Simpson  the  repayment  of  four  thousand  dollars.  In 
1837  another  was  filled  out,  bearing  date  of  1836,  and  conveyed 
to  Simpson  eleven  of  the  lots  formerly  conveyed  by  Wardlaw 
and  Oriffin  to  Sibley,  and  which  were  afterwards  reconveyed  to 
Shultz.  On  this  was  an  indorsement  acknowledging  it  to  be  a 
mortgage  to  secure  payment  to  Simpson  of  six  thousand  seven 
hundred  and  fifty  dollars.  The  four  deeds  were  recorded. 
In  1839  the  mortgages  were  foreclosed  in  equity.  The  lands 
were  sold  under  these  foreclosures  in  1840-2,  and  Simpson  became 
purchaser.  The  bill  stated  these  facts,  and  also  circumstances 
tending  to  show  actual  fraud,  and  alleged  the  conveyances  were 
voluntary  and  fraudulent,  as  against  the  creditors  of  Shultz. 
Simpson's  answer  admitted  all  the  material  allegations  above, 
denied  fraud,  and  alleged  good  faith  and  full  consideration  be- 
tween himself  and  Shultz.  Shultz  admitted  the  first  two  deeds 
were  bona  fide.  As  to  others,  he  admitted  some  &cts  which 
went  to  show  fraud;  stated  that  they  were  voluntary,  and  that 
there  was  an  understanding  that  the  property  should  be  held  by 
Simpson  in  trust  for  some  natural  children  of  Shultz.  At  trial, 
Shultz  testified  that  the  facts  stated  in  his  answer  were  true. 
This  testimony  was  objected  to  by  Simpson.  The  bill  was  dis- 
missed, and  complainants  appealed. 

Wardlaw^  for  the  appellants. 

BavLBheU  and  GarroU^  contra. 

Johnston,  Chancellor.  We  are  unanimously  of  opinion  that 
the  decree  must  stand.  I  am  myself  satisfied  (though  there  is 
some  difference  of  opinion  among  us  on  this  point)  that,  in  hold- 
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ing  Shultz  to  be  an  incompetent  witness,  I  was  mmtaten^  and 
that  my  first  impressions  on  this  subject  were  correct.  In  sup- 
posing that  Simpson  was  possessed  of  a  special  lien  only,  and  not 
of  a  general  lien  also,  I  had  reference  to  the  mortgages,  but  over- 
looked the  decree  for  the  amount  secured,  which  was  founded  on 
them.  I  am  satisfied  now  that  Shultz  could  be  no  gainer  by  his 
evidence.  For  although  it  might  have  the  effect  of  setting  aside 
the  mortgages  as  between  Simpson  and  his  execution  creditors, 
and  exposing  the  mortgaged  property  to  sale,  for  the  payment  of 
his  debts  generally,  and  of  giving  the  execution  creditors  the 
preference,  to  be  satisfied  out  of  the  avails;  yet  when  they  are  all 
satisfied,  Simpson's  decree,  which  must  stand  as  between  himself 
and  Shultz,  would  be  entitled  to  be  paid  out  of  the  balance.  And 
this  is  not  all.  If,  contrary  to  all  expectation,  there  should  still 
remain  any  balance  of  the  avdls,  Simpson,  and  not  Shultz,  would 
be  entitled  to  that  also.  For  we  must  not  forget  that,  as  between 
these  two,  not  only  are  the  mortgages,  and  the  decree  of  foreclo- 
sure, good  and  conclusive,  but  the  sale  made  under  them,  and 
the  purchase  of  the  premises  by  Simpson  at  that  sale,  are  also 
unimpeachable  by  Shultz,  and  constitute  Simpson  the  owner  of 
the  premises.  So  that,  as  owner,  he  could  lay  claim  to  the  whole 
balance  of  the  proceeds  of  the  resale. 

But  allowing  Shultz  to  be  a  comx)etent  witness,  it  is  the  unan- 
imous opinion  of  this  court,  that  his  testimony  is  not  sufficient 
to  entitle  the  plaintiflw  to  a  decree.  This  opinion  is  founded 
upon  the  technical  rule,  which  sustains  an  answer  not  opposed 
by  more  than  one  witness.  In  opposition  to  Simpson's  answer 
there  is  only  this  one  witness.  It  is  true,  that  under  the  same 
rule,  if  circumstances  conspire  with  the  witness  the  answer  can 
not  stand.  But  here,  to  say  the  most,  the  circumstances  are  on 
both  sides,  with  a  very  strong  preponderance  in  favor  of  the  an- 
swer. So  that  allowing  Shultz  to  be  not  only  competent  but 
credible,  his  evidence,  for  want  of  corroboration,  fiuls  to  out- 
weigh the  answer  of  Simpson. 

The  bona  fides  of  the  deeds  to  Simpson  being  thus  established, 
it  remains  to  consider  the  sufficiency  of  the  instruments  them- 
selves. There  is  no  pretense  for  the  position  that  the  title  to 
the  premises  was  ever  in  Mr.  Solicitor  Earle.  The  deed  to  him 
recites  that  he  bought  for  the  state,  and  the  conveyance  is  to 
him  for  the  state.  Here  is  an  absence  of  all  those  circumstances, 
such  as  something  to  be  done  by  the  trustee,  and  the  like,  which 
have  been  held  to  detain  the  title  in  the  trustee,  and  our  own 
decision  of  Bamaay  t.  Marsh,  2  McOordt  862  [18  Am.  Dec.  717], 
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is  soffioient  to  ahow  that  the  use  was  ezecated  in  the  state.  The 
title  was,  {herefore*  in  the  state,  from  the  date  of  the  deed  to 
Mr.  Earle.  It  is  fair  to  oonoede  that  the  conTeyanoe  of  Ward- 
law  and  GhiiBn,  under  their  authority  of  1882,  transferred  it  to 
Sibley,  as  to  so  mooh  of  Hamborg  as  was  oo^ered  by  the  deed, 
and  that  it  nerer  retomed  to  Shultz  until  Sibley  oouToyed  to 
him  in  1888.  In  the  mean  time  Thompson  oouTeyed  to  Simpson 
under  the  order  of  Shults.  The  question  is  upon  the  sufficiency 
of  this  latter  couTeyance,  as  against  the  judgment  creditors  of 
ShultE. 

Is  there  any  doubt  that  when  the  legislature  authorized  l£r. 
Thompson  to  convey  to  Shultz,  or  to  his  appointee,  upon  the 
sixteen  thousand  dollars  being  paid  into  the  treasury,  it  in  effect 
created  in  and  transferred  to  Shultz,  the  entire  beneficiary  inter- 
est in  the  premises  to  be  conveyed?  Oan  there  be  any  doubt  of 
that;  or  that  Thompson  was  made  a  mere  ministerial  agent  to 
follow  his  directions  ?  The  discretion  was  with  Shultz  and  not 
with  Thompson.  Under  these  circumstances,  Thompson,  at  his 
request,  subscribed  the  deeds  in  blank  and  delivered  them  to 
him.  These  skeleton  deeds  were  so  printed  as  to  recite  the  au- 
thority of  the  agent,  and  to  confine  the  property  to  be  trans- 
ferred within  the  power:  Duncan  v.  Eddgea^  4  McOord,  239  [17 
Am.  Dec.  784];  Gra/a  Ea^r  v.  Bumph,  2  Hill's  Oh.  6;  and  no 
property  could  have  been  inserted  in  the  blanks,  so  as  to  pass 
under  the  authority  created,  but  property  in  the  town  of  ^un- 
burg.  The  deeds,  being  in  Shultz's  possession,  could  never  be 
fflled  up,  or  pass  from  him,  vrithout  his  consent  and  direction. 
He  did  pass  them  to  Simpson,  filled  up  by  his  direction,  and  in- 
dorsed with  a  boTiaflde  contract  in  relation  to  them,  subscribed 
by  himseU  and  securing  an  interest  to  himself  in  the  premises, 
to  wit,  the  right  of  redemption.  Shall  words  be  multiplied  or 
€ases  quoted  to  prove  that  in  this  transaction  Shultz  was  really 
the  principal  and  Thompson  his  agent  ?  or  that,  for  any  supposed 
irregularity,  none  but  the  principal  could  complain  ?  or  that  he, 
being  bound  by  a  bona  fide  contract,  should  not  be  allowed  to  do 
so  ?  It  is  true  that  as  to  a  portion  of  the  property  covered  by 
Thompson's  deeds,  the  title,  being  in  Sibley  at  the  time,  did  not 
pass.  But  it  passed  as  far  as  Shultz  could  pass  it,  and  when  he 
fiubeequently  acquired  it  from  Sibley,  that  acquisition  inured  to 
the  benefit  of  his  prior  grantee. 

It  may  be  granted  (taking  a  different  view),  that  the  convey- 
ances to  Simpson,  indorsed  in  the  nature  of  mortgages,  passed 
only  the  equitable  interests  which  Shultz  lield  in  the  premises. 
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What  then?  Was  not  this  a  specific  lien,  or  contract,  which, 
according  to  the  principle  of  Finch  y.  Winchdaea^  1  P.  Wms. 
282,  and  of  our  own  case  of  Massey  y.  Mcllwain^  2  Hill's  Ch. 
421,  would  be  enforced,  e^en  as  against  general  liens  binding 
the  land,  when  the  title  was  subsequently  acquired  by  Shults 
from  Sibley?  No  doubt  of  it,  and  there  are  cases  enough  to 
show  that,  if  Shultz  had  simply  deposited  these  deeds  by  way 
of  pledge  for  the  money  advanced  on  them,  that  would  ha^e 
created  an  equity  in  Simpson  which  must  be  satisfied  in  pref- 
erence to  general  creditors,  whose  liens  came  in  afterwards 
against  the  land  when  conveyed  to  him  by  Sibley. 
It  is  ordered  that  the  decree  be  affirmed. 

The  whole  court  concurred. 


Fiujiro  Blanks  in  iNsraniiBNTB  ajtkr  Bxaoonoir:  See  Dmkeam  y. 
Hodgf^  17  Am.  Dec  734;  SUM  y.  Berger,  13  Id.  600,  note  600;  CbsipMI 
T.  MeArOmr,  11  Id.  738;  WooUoorth  y.  Baaik  of  Anmiea,  10  Id.  230,  nofee 
267;  WooUeif  y.  ConttatU,  4  Id.  246. 

As  TO  Altkration  of  LfSTBUMXins  GxHEaALLT,  Me  Wdohoorih  y.  Bank 
of  AfnerieOf  10  Am.  Deo.  239,  and  oeees  collected  in  note  to  Bumpkrqf9  y. 
€hdttow,  38  Id.  501;  Whedock  y.  Freeman,  23  Id.  674,  note  677;  Vanamken  y. 
Hombeek,  26  Id.  600;  Newett  y.  Moffierry,  23  Id.  261,  note  264;  Vtmgkn  y. 
JMer,  14  8.  a  855;  Wicker  y.  JPope,  12  Bich.  387;  £kagg  y.  i>^MOik  1  NoH 
4M.  102;  JUme  y.  Skurr,  2 BeiL  350;  SmUh  y.  Cheney,  1  Hill,  148. 


SmELDe  ET  All.  t;.  Jolly. 

Gbabizablb  Dkysu  to  TBI  MxTHODiST  Ghubgh  *'to  be  Appropriated  to  the 
neee  and  pnrpoees  whioh  the  conference  may  deem  moet  adYintageona 
for  said  chnroh;  more  especially  for  the  support  of  Sonday-iohooli,  for 
the  porbhaM  of  religious  tracts,  and  the  distribation  of  the  same,"  is 
Yalld,  and  is  such  a  use  as  a  court  of  chancery  can  ezeoate. 

Bbqubbt  to  ▲  SooDBTT,  Who  Takss.— IndiYiduals  composing  a  society 
take  as  natozal  persons,  the  same  as  if  each  had  been  partJonlarly  named; 
and  if  it  be  upon  a  lawful  trust  they  will  be  compelled  to  execato  it. 

JuBiSDiCTiON  OF  CouBTS  07  Chanckelt  oyxs  Ghabitablb  Ubu  is  not  de- 
pendent upon  43  Eliz.,  c.  4,  but  may  be  exercised  independent  of  such 
statote,  but  will  not  extend  to  a  charity  at  large. 

Bill  for  an  accounting.  John  Burnet  by  "will  left  a  life 
estate  in  his  real  and  personal  property  to  his  wife,  EUasabeth 
Burnet,  remainder  to  the  church  of  which  his  wife  might  die  a 
member,  to  be  used  more  especially  for  the  support  of  Sunday- 
schools,  for  the  purchase  of  bibles  and  religious  tracts,  and 
their  distribution.     She  died  a  member  of  liberty  church. 
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Jolly,  defendant,  took  out  administration  on  her  estate.  The 
bill,  brought  hj  members  of  the  church,  asks  an  accounting  of 
the  estate.  Defendant  admitted  the  fact  of  the  demise,  but  con- 
tended the  derise  was  void.  The  chancellor  so  held,  the  bill 
was  dismissed,  and  complainants  appealed. 

Mmminger  and  ifcees,  for  the  appellant 
Dargan,  oonira. 

Habpbb,  Chancellor.  This  is  a  case  in  which  I  take  great 
pleasure  in  reversing  my  own  judgment,  and  it  is  perhaps 
fortunate  that  the  decision  has  been  delayed  until  the  sub- 
ject has  undergone  so  thorough  an  investigation  as  it  has 
done  in  the  cases  of  Sarah  Zane's  will,  MagiU  v.  Brown,  Bright. 
846,  note,  determined  in  the  circuit  court  of  the  United  States 
for  Pennsylvania,  by  Mr.  Justice  Baldwin,  and  in  that  of  Vidal  v. 
OirarcPs  Execuiors,  in  the  sUpreme  court  of  the  United  States, 
2  How.  (U.  S.)  127.  The  extent  of  learning  and  laborious  re- 
search with  which  those  cases  were  examined  would  make  it 
matter  of  affectation  to  go  over  the  same  ground  and  comment  on 
the  same  authorities.  It  will  be  sufficient  to  state  briefly  their 
results. 

The  former  case  seems  to  be  precisely  in  point.  Among 
various  bequests  which  were  in  question,  it  will  be  sufficient  to 
mention  several  made  to  different  yearly  or  monthly  meetings 
of  friends,  unincorporated  societies;  to  vest  funds  and  pay  the 
proceeds,  in  one  instance  *'  as  an  annual  subscription  into  yearly 
meeting  stock,"  and  in  another,  **  towards  the  relief  of  the  poor 
members  belonging  thereto."  These  bequests  were  held  to  be 
good,  and  the  fund  directed  to  be  paid  to  the  individuals  who 
respectively  composed  the  several  societies.  In  the  case  of 
Vidal  V.  CHrard^s  ExeciUars,  the  devise  was  to  the  mayor,  alder- 
men, and  citizens  of  the  ciiiy  of  Philadelphia,  in  trust  to  erect  a 
college  and  make  various  improvements  in  the  city.  This  may 
seem  not  precisely  in  point,  as  the  devise  was  to  a  corporation, 
capable  of  taking  in  succession.  But  the  whole  subject  was 
considered,  and  the  opinion  of  the  court  was  plainly  intended 
to  overrule  the  case  of  Baptist  Association  v.  HarCs  ExeciUors,  4 
Wheat.  1.  The  very  able  argument  of  Mr.  Binney,  and  the 
lucid  opinion  of  the  court,  delivered  by  Mr.  Justice  Story,  em- 
brace eveiy  point  which  could  be  made  in  thd  case  before  us. 
It  was  held,  that  the  statute  of  wills,  disabling  corporations  to 
take  by  devise,  was  not  of  force  in  Pennsylvania;  that  the  cily 
*«ught  take  prox)erty  in  trust,  in  the  same  way  as  natural  persons; 
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ihat  if  the  trust  be  repugnant  to  or  incompatible  irith  the  pur- 
poses for  which  the  corporation  was  created,  the  derise  is  not 
raid,  but  the  court  will  sabetitate  a  proper  trastee;^  and  that 
there  is  no  positive  objection  to  the  corporation's  taking  proj)- 
erty  upon  a  trust  not  strictlj  within  the  scope  of  the  direct  pur- 
poses of  its  institution,  but  collateral  to  them.  It  adds  to  the 
authority  of  the  decision,  tl^t  Mr.  Webster,  in  his  argument, 
does  not  controvert  the  principles  which  were  contended  for  and 
•established  as  applicable  to  charitable  uses,  but  insists  that  the 
use  in  question  could  not  be  regarded  as  a  charitable  one,  in 
eonsequence  of  the  prohibition  of  any  clergyman's  entering  the 
college  and  of  any  particular  religious  opinions  being  taught. 

I  understand  these  principles  to  be  settied  by  the  decisions 
referred  to.  If  there  be  a  bequest  to  a  sodefy,  by  that  name, 
the  individuals  composing  it,  who  may  be  identified  by  evidence, 
take  as  natural  persons,  in  the  same  manner  as  if  each  had 
been  particularly  named;  and  thai  if  it  be  upon  a  lawful  trust, 
they  will  be  compelled  to  execute  it.  There  was  some  difficulty 
in  England,  from  the  circumstance  that  a  gift  of  land,  made  in 
such  terms,  gave  only  a  life  estate^  for  want  of  words  of  inherit- 
ance. But  with  us,  where  no  words  of  inheritance  are  neces- 
sary, I  do  not  perceive  why  a  society  by  that  name  should  not 
take  the  fee.  I  suppose  tiiat  such  an  estate  would  not  come 
within  our  act  of  1791,  providing  for  the  distribution  of  intes- 
tates' estates,  but  that  the  descent  must  be  according  to  the 
course  of  the  common  law.  Justice  Baldwin  observes  that  in- 
corporations were  originally  established  to  enable  religious  so- 
cieties, the  individuals  composing  which  were  regarded  as  men 
dead  in  law  and  incapable  of  taking  as  natural  persons,  to  take 
in  succession.  There  was  never  need  of  a  charter  to  enable 
societies  to  purchase  chattels. 

It  is  decided  that  devises  to  charitable  uses  will  be  established 
and  enforced,  when  similar  devises  for  other  purposes  would  be 
void  for  vagueness  or  uncertainty.  By  very  elaborate  research 
it  is  shown  that  such  charitable  uses  were  familiar  to  the  law 
from  its  earliest  records,  and  the  subject  of  chancery  jurisdic- 
tion before  the  statute  43  Eliz.  and  independently  of  it.  In 
■A  note  to  Vidal  v.  Oirard's  EocecuiorSy  more  than  fifty  cases  are 
referred  to,  selected  from  a  calendar  of  chancery  decisions,  made 
up  by  a  commission,  from  records  in  the  Tower  of  London,  which 
were  decided  previously  to  the  statute  43  Eliz.  of  bills  to  en- 
force charitable  uses.  Mr.  Justice  Story  observes,  in  relation 
to  these  cases,  that  **  they  establish  in  the  most  satisfactory  and 
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oondnsiye  maimer,  that  casea  of  charities,  where  there  were 
trustees  appointed,  for  general  and  indefinite  charities,  aa 
well  as  for  specific  charities,  were  familiarly  known  to  and  acted 
upon  and  enforced  in  the  court  of  chancery.  In  some  of  tfaee» 
oases  the  charities  were  not  only  of  an  uncertain  and  indefinite 
nature,  but  as  far  as  we  can  gather  from  the  imperfect  state- 
ments in  the  printed  records,  there  were  also  cases  where  either 
no  trustees  were  appointed,  or  the  trustees  were  not  competent 
to  take."  They  show  yeiy  condusiTely,  also,  that  persons  hav- 
ing only  a  general  and  indefinite  interest,  such  as  the  complain- 
ants have  as  members  of  the  religious  society,  may  snstair.  tbcr 
bill  and  enforce  the  use. 

It  appears  vezy  satia&otorily  that,  supposing  the  jurisdiction 
not  to  have  existed  before  the  statute  48  Eliz.,  it  has  grown  up 
since,  and  become  so  firmly  established  as  to  be  authoritative  with 
us,  and  this  not  by  virtue  of  the  chancellor's  authority  in  admin* 
istering  the  king's  prerogative,  but  of  his  own  proper  chancery 
jurisdiction.  The  statute  only  authorized  a  proceeding  by  com- 
mission directed  to  the  ordinazy  and  his  ofilcers,  and  gives  the- 
chancellor  only  apx)ellate  jurisdiction.  But  many  cases  are- 
found  of  an  original  proceeding  by  bill,  aud  where  the  chan- 
cellor set  aside  the  judgment  of  the  commissionerB,  as  being^ 
beyond  their  jurisdiction,  or  gave  relief  by  virtue  of  his  prox)er 
and  original  jurisdiction.  That  the  jurisdiction  is  not  depend- 
ent on  the  statute  is  very  variously  illustrated.  The  statute^ 
provides  only  for  twenly-one  sorts  of  charitable  uses,  while- 
forty-six  are  recognized  by  the  cases  as  capable  of  being  en- 
forced. Many  uses,  as  in  favor  of  towns,  colleges,  etc.,  axe^ 
expressly  excepted  out  of  the  statute,  but  the  jurisdiction  of 
chancery  to  administer  them  has  never  been  doubted.  There- 
were  various  English  statutes  prior  to  the  43  Eliz.,  pro- 
viding for  the  execution  of  charitable  uses,  when  the  sodetiea 
which  administered  them  had  become  extinct.  Mr.  Justice- 
Story  refers  to  the  opinions  and  decisions  of  Sir  John  Leach^ 
Sir  Joseph  Jekyll,  Lord  Northington,  Lord  Chief  Justice  Wil* 
mot.  Lord  Bedesdale,  and  of  Lord  Chancellor  Sugden,  in  oppo- 
sition to  the  dictum  of  Lord  Loughborough,  on  which  the  case- 
of  Baptist  AssodaHon  v.  Harfs  ExecviorB^  4  Wheat.  1,  was  prin- 
cipally decided.  Mr.  Justice  Stozy  quotes  the  opinion  of  Lord 
Bedesdale  that  the  statute  **  only  created  a  new  jurisdiction.  It 
created  no  new  law.  It  created  a  new  and  ancillazy  jurisdiction,'^ 
etc.  There  can  be  no  doubt  that  a  trust  for  the  support  of  re- 
ligion is  p  charitable  use;  and  with  us,  where  aU  sects  of  th» 
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Ohrifltian  religion  stuid  npon  ftn  equal  f ootixig^  there  oan  be  no 
qneetion  irifh  respect  to  a  saperstitioQs  use. 

In  the  aigiiment  of  the  present  case^  decisions  irere  quoted 
from  nine  of  the  states  of  the  onion,  establishing  such  charita- 
ble nses.  Oontrazy  decisions  have  been  made  in  "^rginia  and 
Maryland,  and  they  are  supposed  to  have  been  made  in  con- 
formity to  the  decision  in  BapHst  AgsocUMon  v.  Hdtfs  Exec* 
uiors.  As  the  state  of  Yiiginia  had  actually  repealed  the  stat- 
ute 43  TSliz.,  on  which  charitable  uses  were  supposed  to  depend, 
it  might  seem  to  have  repudiated  such  uses. 

There  seem  to  be  sereral  distinct  kinds  of  charitable  usee,  re- 
qtiiring  a  different  method  of  proceeding.  First,  there  is  what 
is  called  a  charity  at  large,  where  there  is  a  gift  simply  to  pur- 
poses of  charity,  without  the  appointment  of  any  trustee.  This 
sort  of  use  I  do  not  understand  to  have  ever  appertained  to  the 
jurisdiction  of  the  chancellor  as  a  court  of  equity,  but  to  have 
been  enforced  by  him  under  the  authority  of  the  king's  sign 
manual  and  by  virtue  of  the  prerogative.  I  do  not  think  that 
it  would  be  within  the  jurisdiction  of  this  court  to  set  up  such 
a  charity  as  this,  and  devise  a  scheme  for  carrying  it  out.  It 
would  probably  appertain  to  the  legislature,  on  which  most  of 
the  royal  prerogative  has  devolved,  such  as  the  granting  of 
charters  and  franchises,  etc.  Another  instance  is,  where  trust- 
ees are  appointed,  but  the  objects  are  so  vague  and  indefinite, 
that  if  the  gift  were  to  any  other  purpose  than  charity,  the 
court  must  declare  the  trust  void  for  uncertainty;  as  in  the  in- 
stance of  M&rice  v.  The  Bishop  of  Durham,  9  Yes.  899,  where 
the  trust  was  to  such  objects  of  benevolence  and  liberality  as 
the  bishop  of  Durham  should  approve.  To  a  bill  for  setting  up 
a  charitable  use  of  this  sort,  I  think  the  attorney  general  ought 
to  be  a  party,  to  aid  the  court  in  devising  the  speoifio  scheme 
for  carrying  it  out.  The  third  class  comes  under  the  general 
rules  applicable  to  all  trusts  whatever,  whether  for  charitable  or 
any  other  purposes.  It  is  the  well-known  and  universal  rule  of 
the  court,  that  if  the  object  of  the  trust  be  lawful,  and  sufficiently 
specific  and  definite  to  enable  the  court  to  execute  it,  it  shall 
never  fail  for  the  want  of  a  trustee.  To  a  bill  of  this  sort  the 
attorney  general  is  not  a  necessary  party,  and  the  present  seems 
to  me  to  be  a  case  of  this  sort.  The  devise  is  not  merely  to 
such  purposes  as  the  conference  may  direct,  but  specifically  to 
support  Sunday-schools,  buy  and  distribute  bibles,  etc.  These 
trusts  the  court  can  execute. 

Admitting  the  individuals  composing  the  congr^gatioii  of  the 
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liberty  Methodist  chuicli  to  be  capable  of  taking  in  troBt,  yet 
it  is  manifest  that  they  are  entirely  unsuitable  for  exercising  it. 
Our  courts  haTC,  I  belieTe,  gone  further  than  most  courts  of 
chanceiy  elsewhere,  in  changing  trustees  as  the  ezigencj  of 
cases  may  require.  An  individual,  or  a  limited  number  of  in- 
dividuals, are  better  adapted  to  cany  out  the  views  of  the  testa- 
tor. I  think  the  congregation,  however,  ought  to  be  permitted 
to  select  their  own  trustees,  and  I  believe  it  is  competent  for 
us  to  give  such  direction. 

It  is  therefore  ordered  and  decreed,  that  the  circuit  decree  be 
reversed,  that  the  congregafion  of  liberty  Methodist  church, 
in  Marion  district,  be  at  liberty  to  elect  a  trustee  or  trustees 
(not  exceeding  three  in  number)  at  any  time  before  the  next  sit- 
ting of  the  court  of  chancery  for  the  said  district,  and  that,  upon 
such  election  being  made  and  certified  to  the  satisfaction  of  the 
commissioner,  he  report  upon  the  fitness  of  such  appointment, 
or  that,  if  the  said  congregation  shall  fail  to  elect,  he  report 
upon  a  suitable  person  to  be  appointed  trustee,  and  whether 
such  trustee  or  trustees  ought  to  give  security  for  the  faith- 
ful discharge  of  his  or  their  trusts;  that  if  any  vacancy  of  the 
office  of  trustee  shall  hereafter  occur,  it  may  in  like  manner  be 
filled  by  election,  subject  to  the  confirmation  of  the  court. 
And  it  is  further  ordered,  that  upon  the  appointment  of  such 
trustee  or  trustees,  the  defendant,  Joseph  A.  Jolly,  account  be- 
fore the  commissioner,  and  pay  and  deliver  over  to  the  said 
trustee  or  trustees  all  the  estate,  real  and  personal,  and  the 
issues  and  profits  thereof,  which  was  of  the  testator,  John  Bur- 
net, deceased,  and  which  came  into  the  hands  of  the  said  de- 
fendant, to  be  held  by  him  or  them  in  trust  to  appropriate  the 
issues  and  profits  of  the  estate  paid  and  delivered  over,  to  the 
uses  and  purposes  which  the  Methodist  conference,  to  which 
the  said  liberty  church  is  attached,  may  deem  most  advanta- 
geous for  said  church,  more  especially  for  the  support  of  Sun- 
day-schools, for  the  purchase  of  bibles  and  religious  tracts,  and 
the  distribution  of  the  same  among  the  destitute,  and  for  the 
support  of  missionaries;  and  that  such  trustee  or  trustees  ac- 
count annually  before  the  commissioner.  As  the  defendant 
states  that  the  next  of  kin  of  the  testator  have  assigned  their 
daims  on  the  estate  to  him,  and  he  has  litigated  for  his  own  ben* 
efit,  he  must  pay  the  costs,  and  it  is  ordered  accordingly. 

The  whole  court  concurred. 


Gim  TO  Ghabitabu  Urn  amb  Favobbd  nr  Law:  Samdtrmm  v.  WhiU, 
S9  4m.  Dm.  501. 
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CBAXOABUt  n8i8.^Thi8  sabjeot  is  diaeoMed,  in  iti  fsrioiis  phaaea,  innot* 
to  DaMeU  ▼.  AUomeif  Oeiieral,  0  Am.  Deo.  677. 

Cbabitabu  BiQumB,  whin  Valid:  See  gmbs  ooUeoted  In  note  to  Meih- 
^diat  Ohmreh  y.  BemUigionf  26  Am.  Deo.  68;  ilao  €fa9$  y.  YRflUfe,  Id.  446;  Oo- 
imgy.  Emary^  Id.  646;  MeCfWrY.  Aaron,  21  Id.  861;  Bwrhani Y.Whitneif,  86 
Id.  312;  Btfarmed  Cfhurch  y.  MoU,  82  Id.  613;  Burr  y.  An«\  29  Id.  164; 
Samdermm  y.  IFftite,  Id.  691;  CfurUng't  Adm'rt  y.  OurUng't  Hein,  38  Id.  476. 

Crabitabui  Bbquxbib,  WHKif  Von):  See  if<Ci4ic2ey  y.  WQmmt  18  Am.  Deo. 
687;  Cfftm  y.  2>eiiii<»,  16  Id.  68;  Oaihffo  y.  ilttonMy  CfmunU,  24  Id.  660; 
JkukteU  Y.  ^ttomey  Qmerai,  9  Id.  672. 

Statuti  48  BuzABKrH  is  nr  FoBcni  in  Mamiiifihniieltii;  CMmg  y.  Mmarpp 
26  Am.  Deo.  646;  Sandenon  v.  WhUe,  29  Id.  CI9li  Burftani  y.  fFMn^,  86  LL 
312;  and  in  Kentaoky:  €f€u$  y.  WUhUe,  26  Id.  446;  Moore  y.  Moore,  29  Id. 
417;  and  in  North  Carolina:  Orifln  y.  Oraham,  9  Id.  619;  Imt  not  in  Penn- 
^lYani*:  MeihotUst  Ohureh  y.  SenUngkm,  26  Id.  61;  VFIfoiafi  y.  Lex,  17  Id. 
644;  nor  m  Maryland:  JDaehidl  y.  ilttomqf  (Tenera^  mipra;  not  in  New  York: 
Brformed  Chmreh  y.  ifo«»  32  Id.  618. 

JrBi8DionoN  or  Courts  or  Chaitobrt  oykb  Chabxxabu  Biqvxsts  is 
independent  of  statato  43  Elizabeth:  Bmr  y.  SmUK,  29  Am.  Dec  164;  Moore  y. 
Moore,  Id.  417;  Stormed  Okmrek  y.  ifo«»  82  Id.  618;  Imt  see  contra,  Daak- 
M  Y.  AUomey  Qemmd,  9  Id.  672. 

Tbb  rBiHGiPAL  OASB  agnin  oame  belbra  the  oonrt  in  1847»  on  an  exoeptloB 
to  the  maater'a  report  ol  a  soheme  for  the  enplojnent  ol  the  fond  baqoeatii^ 
SStnli.S7». 


CASES  AT  LAW 


COURT  OF  APPEALS 


SOUTH   OABOLINA. 


EvAiiB  V.  Dbndt. 

[S  Irani' Law.*.] 

Ii4W  Boai  BOT  Imflt  Wabbautt  <m  the  pait  of  €oa  aotlig  wmnij  tm  Hi 
«fMi  lor  the  poipcw  of  tnntf orring  proporty,  and  whwe  the  eonlnol  ii 
fnUjr  conoaled  relief  oen  be  obtained  only  in  eqoity. 

Ammasa  oak  not  be  MAiKTAXinn)  AaAinnr  thk  DissBiBimiB,  or  the 
oidinery  aofeing  m  their  agenti  on  an  Implied  waiiantyy  where  land  aold 
by  the  ordinary  without  waiianty  waa  aftarwarda  reoovered  from  the 
▼endee  by  title  paramount. 

AflBUMPBiT.  Dendy,  ordinazy,  sold  for  partition  oertain  land» 
and  reoeiTed  the  prooeeds.  Before  he  paid  the  money  to  the 
beuBy  the  land  was  recovered  by  title  paramonnt  from  plaintiff^ 
the  pnrohaser.  Plaintiff  sued  for  the  money  on  an  implied  war- 
ranfy  by  the  ordinazy,  was  nonsuited,  and  appealed* 

Toung,  for  the  appellant. 

Whiiner  and  EJarrwm^  wnira. 

EvAira,  J.  "Where  the  pnrdhaser  of  land  has  been  deoeived 
by  misrepresentation,  whether  intentional  or  not,  that  fact 
may  be  set  np  by  way  of  defense  to  an  action  for  the  pur- 
chase money.  If  the  object  of  his  purchase  has  been  defeated 
by  reason  of  the  misrepresentation,  he  may,  according  to  the 
decided  cases,  be  wholly  discharged  from  the  debt.  If  only 
partially  defeated,  he  may  be  allowed  an  abatement  in  the  price. 
The  case  of  The  SUUe  y.  OaiOard,  2  Bay,  11  [1  Am.  Dec. 
628],  is  an  instance  of  the  former,  and  Ihmno  t.  Fludd^  of 
the  latter,  1  McOord,  121.  In  these,  and  the  kindred  cases 
of  Ormf  T.  Brndkinson,  1  Bay,  278;  BarUey  t.  BaMey,  Harp. 
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441y  and  Means  v.  Brickell,  2  Hill,  657,  there  was  either  no  war- 
ranty in  the  deed,  or,  if  there  was,  it  did  not  embraoe  the  mat- 
ter set  up  as  defense.  In  all  the  early  cases,  it  is  admitted  the 
defense  could  not  be  made  consistent  with  the  principles  of  the 
common  law,  bat  was  allowed  on  equitable  principles  borrowed 
from  the  civil  law. 

By  the  common  law,  except  in  an  action  of  deceit,  you  can 
not  look  beyond  the  written  contract  to  know  what  the  parties 
intended,  and  if  there  be  no  warranty  in  the  deed,  extrinsic  evi- 
dence  is  not  allowed  to  establish  it.  If  I  understand  the  prin- 
ciple upon  which  the  cases  to  which  I  have  referred  have  been 
decided,  it  is  that  an  action  for  the  price  is,  in  some  sort,  a  pro- 
ceeding to  enforce  the  execution  of  a  contract,  and  in  such  ac- 
tion a  court  of  law  adopts  the  equitable  principle  of  refusing  its 
aid  to  enforce  a  contract  obtained  by  fraud  or  misrepresentation, 
except  in  such  way  as  to  do  justice  between  the  parties.  All 
the  cases  from  Oray  v.  Handkinson  down  to  Means  v.  BrickeU, 
were  cases  of  misrepresentation;  whether  intentional  or  not, 
seems  to  have  been  regarded  as  wholly  immaterial.  I  do  not 
remember  a  single  case  where  a  failure  of  title,  without  warranty 
or  misrepresentation,  has  been  allowed  even  by  way  of  defense. 
In  the  case  of  The  State  v.  OaiUard,  Burke,  J.,  put  the  defense 
on  the  civil  law  principle,  that  a  sound  price  requires  a  sound 
commodity;  and  said  when  there  was  a  failure  of  consideration, 
or  misrepresentation,  or  concealment,  the  contract  was  vitiated. 

This  broad  proposition  has  never  been  carried  outin  practice, 
and  was  unnecessary  to  be  a£Brmed  in  that  case,  which  was  one 
of  clear  misrepresentation.  The  introduction  of  the  doctrine  of 
implied  warranty,  from  a  sound  price,  in  sales  of  personal  prop- 
erty, has  been  the  subject  of  frequent  regret,  by  those  who  have 
been  called  on  to  apply  it,  as  the  source  of  much  unprofitable 
litigation.  I,  for  one,  am  not  disposed  to  extend  the  principle 
to  sales  of  land.  But  this  case  goes  a  step  further,  and  asks 
not  to  be  permitted  to  set  up  the  failure  of  consideration  as  a 
defense,  but  to  recover  back  the  money  after  it  has  been  paid, 
in  a  case  where  there  is  no  warranty,  no  deceit,  and  no  misrep- 
resentation. The  action  is  assumpsit,  which  lies  only  on  con- 
tracts, express  or  implied;  and  in  this  case,  as  there  is  no  war- 
ranty in  the  deed,  if  the  action  can  be  maintained,  it  must  be 
on  the  implied  warranty  arising  in  these  sales  for  partition, 
which  does  not  apply  to  sales  made  by  other  public  officers.  It 
is  now  more  than  half  a  century  since  the  case  of  Cfray  v.  Hand^ 
kinsan  was  decided,  and  during  all  that  time,  I  do  not  find  a 
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case  where  tbe  mere  faflnxe  of  consideiatioii  without  wamntj, 
has  been  set  np  bj  way  of  defense,  or  any  action  brought  to 
reoorer  back  the  money;  a  cuxnunstanoe  from  which  it  may  be 
fairly  inf erred,  that  it  has  never  been  sappoaed  such  defense 
could  be  made,  or  such  action  be  maintained.  So  far  as  there 
has  been  any  o^reoaion  of  opinion  or  decision,  it  is  unfavorable 
to  such  action  or  defense.  In  the  case  of  the  Gomminioner  in 
EjwUy  V.  Thompwn,  4  MoOord,  434,  Judge  Nott  said:  ''  I  take 
it  to  be  a  wellHE^ttled  rule,  that  the  law  never  implies  a  wananty 
on  the  part  of  any  one  acting  merely  as  its  organ  for  the  pur- 
pose of  transferring  property  from  one  hand  to  another/'  In 
the  case  of  Mecms  t.  BriokeU,  which  was  a  case  of  misrepresenta- 
tion, Judge  Johnson  said,  **  Belief  against  mistakes  in  fact  is  a 
well-known  branch  of  equity  jurisdiction,  and  where  the  con- 
tract has  been  fully  executed,  I  incline  to  think  relief  can  be 
obtained  only  in  equity."  In  the  case  of  IkOer  y.  Ibwler,  1 
Bailey,  95,  a  n^gro  had  been  sold  for  partition  by  order  of  the 
court  of  equity;  Fuller  became'  the  purchaser  and  paid  the 
money.  Fowler  was  one  of  the  distributees,  and  received  his 
part  of  the  purchase  money.  FuUer  afterwards  sued  Fowler, 
to  recover  back  what  he  had  received;  alleging  that  the  negro 
was  unsound.  It  was  held  he  could  not  recover,  and  the  de- 
cision was  put  on  the  ground  that  there  was  no  privity  of  con- 
tract between  them.  Now  it  can  not  be  that  there  is  no  privity, 
if  the  law  implied  a  warranty  in  the  sale  by  the  commissioner. 
I  do  not  mean  to  be  understood  as  expressing  any  settled  opin- 
ion that  a  purchaser,  when  sued,  could  not  set  up  the  want  of 
title  by  way  of  defense.  All  I  mean  to  say  is,  that  I  do  not  re- 
member any  case  in  which  it  has  been  done;  nor  do  I  now  see 
any  principle  on  which  it  could  be  allowed.  But  even  if  such  a 
defense  might  be  made,  it  does  not  follow,  by  any  means,  that 
the  present  action  can  be  maintained.  There  is  a  great  differ- 
ence between  enforcing  an  executory  contract,  and  giving  relief 
after  it  has  been  executed,  both  at  law  and  in  equity. 

This  distinction  is  recognized  in  the  case  of  the  Commissioners 
of  Beads  v.  Macon  and  Foot,  2  Brev.  105.  The  action  was  by 
summary  process  on  a  note  given  by  the  defendants  to  the 
plaintiffs,  for  a  mare  sold  as  an  estray.  On  the  drouit.  Bay,  J., 
admitted  evidence  that  the  mare  was  unsound,  and  decreed  for 
the  defendants.  There  was  an  appeal,  on  the  ground  that  the 
plaintiffs  were  public  agents,  and  there  was  no  implied  war- 
ranty. Wilds,  J.,  in  delivering  the  opinion  of  the  court,  said 
'*  although  it  might  be  held  that  the  plaintiffs,  acting  in  the 
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capacity  of  public  officexs,  are  not  bound  to  iTarrant  properly 
sold  by  them,  or  be  answerable  for  any  defects  or  deficiencies  in 
the  subject  of  sale;  yet,  in  an  action  on  the  note,  such  a  defense 
might  be  set  up/'  In  HerbemorU  v.  Sharp,  2  McOord,  264,  it 
was  decided  that  a  purchaser  at  sheriffs  sale,  who  had  not  re- 
ceived titles,  might  show  that  the  title  was  not  in  the  defendant, 
and  that  he  had  represented  to  the  sheriff  that  the  land  was  his, 
and  had  induced  him  to  sell  it.  The  same  distinction  is  recog^ 
nized  in  the  case  of  Johnmm  ▼.  Johnson,  8  Bos.  &  Pul.  162,  which 
was  an  action  for  money  had  and  receiTcd,  to  recover  back 
money  paid  on  a  written  agreement  for  the  sale  of  land.  Mans- 
field, 0.  J.,  said:  **  We  do  not  mean  to  be  understood  to  intimate 
that  where,  under  a  contract  of  sale,  the  vendor  does  legally  con- 
vey all  the  title  that  is  in  him,  and  that  title  turns  out  to  be  de- 
fective, the  purchaser  can  sue  the  vendor  in  an  action  for  mon^ 
had  and  received.  Every  purchaser  may  protect  his  purchase 
by  proper  covenants.  Where  the  vendor's  title  is  actually  con- 
veyed to  the  purchaser,  the  rule  of  caveai  emptor  applies.  In 
the  present  case,  the  purchaser  never  had  any  title  conveyed  to 
him."  From  these  authorities,  and  especially  from  the  case  of 
Fuller  V.  Ibwler,  it  seems  to  tne  the  present  plaintiff  can  main- 
tain no  action  against  the  distributees,  founded  on  an  implied 
warranty  in  the  sale  of  the  ordinazy.  But,  in  this  case,  the 
money  is  in  the  hands  of  the  ordinary,  and  it  is  supposed  that 
may  make  a  difference.  I  apprehend  the  ordinary  can  not  be 
regarded  as  a  stakeholder  or  agent  of  both  parties,  holding  the 
money  for  whomsoever  the  law  may  determine  it  to  belong  to. 

The  ordinary  received  the  money  as  the  agent  of  the  distribu- 
tees. It  is  their  money,  as  much  as  if  paid  to  them.  If  he  can 
not  sue  the  heirs  at  law,  I  do  not  see  how  he  can  sue  their  agent. 
The  contract,  when  this  money  was  paid,  was  fully  executed  on 
both  sides,  and  the  purchaser  no  longer  stands  on  the  vantage 
ground  of  defendant,  even  if  that  could  avail  him  in  the  present 
case. 

The  motion  is  dismissed. 

CyNsALL,  BuTLKB,  and  Wasdlaw,  JJ.,  concurred. 
BiOBABDSOH,  J.,  delivered  a  dissenting  opinion. 


Wabbantt  in  Sales  bt  Public  OvFioxits.^The  prinoipsl  esie  foUowi 
OommMoner  r.  ThompBon,  4  MoCord,  434,  and  I^iUer  v.  Fowler,  1  Bailey, 
76;  and  is  affirmed  in  Sogen  v.  Horn,  6  BicIl  361;  MUchtU  v.  Pineknep, 
18  S.  O.  202,  and  OUff  qfOharlesUm  v.  Bhkme^  16  Id.  124.  Bat  while  then 
ia  no  warranty  at  a  judicial  aale,  when  a  pnrohaeer  la  eaed  for  parchaaf 
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money  he  may  Mt  up  miirepreeentaticm,  whether  willful  or  not,  m  a  defenae: 
OUjf  o/ChaHuUm  v.  Blokme,  wpra;  StaU  v.  OaiUard^  2  Bay,  U;  MemM  y. 
BrieMl,  2  HOI,  607;  Adam»  y.  Kihlet,  7  &  C.  58;  MUdM  y.  MiefaMy, 


Blaib  v.  CasteIj  Exeoutob. 

(a8nns'I.AW,S4.] 

MoNxr  LiviED  IN  BxsounoN  bt  thb  Sbsbotf  our  vor  bb  Aivi 

while  in  his  hands. 
OoHBKEUonoN  OF  THX  Attaghmskt  Aot  mnst  be  aooordiag  to  BogUah  de- 

oinona  and  the  onatom  of  Londoot  from  which  it  ia  derlYed. 


Bulb  upon  aheriff.    The  facts  aie  safficiently  steted  in  flii 
opinion. 

Ifo8e8^  for  the  motion. 

Withers,  oani.  a. 


BuTLEBy  J.  The  fond  in  controyen^y  in  this  casey  'was  ool- 
leoted  under  ^.  fa.  for  the  plaintiff.  There  seems  to  be  no 
contest  between  the  plaintiff  and  his  assignee;  and  the  onlj 
question  is,  whether  money  levidd  in  execution,  by  the  sheriff, 
upon fi, /a.,  and  in  his  hands,  can  be  attached.  For  if  the  at* 
tachment  will  not  lie,  the  rale  should  have  been  made  absolute. 
The  circuit  judge  discharged  the  rule,  which,  in  effect,  left  the 
attachment  to  operate  on  the  money.  The  argument  in  &Tor 
of  this  conclusion,  to  wit,  that  money  thus  collected  may  be  at* 
tached,  rests  on  the  comprehensiye  language  of  our  attachment 
act.  That  act,  by  its  own  provisions,  prescribes  the  mode  of 
proceeding  under  it;  but  so  far  as  it  regards  the  class  of  per- 
sons, and,  in  general,  the  subjects,  coming  within  its  scope,  it 
must  be  construed  according  to  English  decisions,  in  reference 
to  the  custom  of  London,  from  which  it  is  deiiyed. 

The  object  of  all  writs  of  foreign  attachment,  is  to  attach  the 
defendant,  by  all  and  singular  his  goods  and  chattels,  in  whose 
hands  or  possession  soever  the  same  may  be  found.  This  seems 
to  be  the  language  of  such  a  writ  issuing  from  the  inferior 
courts  of  London,  and  in  Pennsylvania,  as  noticed  by  Mr.  Ser- 
geant in  his  volume  on  attachment.  The  writ,  under  our  act,  is 
of  the  same  tenor,  and  is  in  conformity  with  the  terms  of  the 
act,  which  is  as  follows:  "To  attach  the  moneys,  goods,  chat- 
tels, debts,  and  books  of  account,  belonging  to  the  absent 
debtor,  in  the  hands  of  any  person  or  persons  whatsoever.'* 
The  persons  here  referred  to,  are  such  as  by  their  voluntazy 
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agency,  haye.  taken  poeaesaioii  of  the  goods  of  the  absent 
debtor,  or  who,  by  their  contract,  have  become  indebted  to 
him.  This  character  of  them,  seems  to  be  clearly  indicated  by 
the  preamble  of  the  act  itself.  In  speaking  of  the  residence  of 
the  absent  debtors,  it  recites  that  **  such  absent  debtor  often  at 
the  same  time  carrying  on  trade  or  commerce,  or  other  business 
in  this  province,  by  factors,  agents,  or  attorneys,  and  having 
<sonsiderable  moneys,  goods,  chattels,  and  debts  belonging  and 
due  and  owing  to  him.''  It  never  could  have  been  the  intention 
of  the  act  to  bring  within  its  provisions  moneys  in  the  custody 
of  the  law,  or  such  as  have  been  officially  collected  by  courts 
and  their  responsible  officers,  such  as  ordinaries,  commissioners 
in  equity,  or  sheriffs.  To  say  nothing  more,  it  would  be  a  great 
inconvenience  and  source  of  vexation,  if  these  officers  were  sub- 
jected to  the  litigation  incident  to  the  garnishment  of  funds  in 
their  hands.  In  this  way  liabilities  and  expense,  far  beyond 
their  official  duties,  might  be  incurred.  It  has  been  decided  by 
•our  courts,  that  moneys  in  the  official  custody  of  an  ordinary  or 
commissioner  in  equity,  are  not  the  subject  of  attachment;  and 
for  the  same  reasons  should  money  collected  by  the  sheriff  be 
•exempt  from  such  process.  He  is  an  officer  of  the  law,  and  acts 
under  an  official  authority  to  obey  the  directions  of  the^./a. 
placed  in  his  hands  by  the  order  of  the  court.  This  general 
proposition  is  stated  by  Sir  John  Oomyns,  in  the  first  volume  of 
his  digest,  p.  600,  '*  that  by  the  custom  of  London,  money 
levied  in  execution,  by  the  sheriff,  upon  ihe  fieri  facias,  can  not 
be  attached."  He  quotes  1  Leonard  for  his  authority.  As  I 
have  not  been  able  to  refer  to  that  reporter,  I  can  not  give  his 
reasons.  But  it  seems  to  me  that  they  are  obvious.  A.fi./a. 
contains  peremptory  directions  from  the  court  to  the  sheriff,  to 
collect  the  money  of  defendant,  and  have  it  at  the  next  court, 
subject  to  the  order  of  the  court.  An  attachment  sued  out  by 
a  third  party,  would  have  the  effect  of  arresting  the  operation 
of  the  writ,  and  enjoining  its  execution,  as  it  would  be  to  re- 
quire the  sheriff  to  hold  the  money  subject  to  the  attachment, 
instead  of  having  it  at  court,  according  to  the  exigency  of  the 
execution.  The  business  of  a  ministerial  officer,  like  the  sheriff, 
is  to  obey  the  directions  of  the  process  placed  in  his  hands,  and 
in  doing  so,  he  should  have  the  money  levied  under  a  fi.  fa.  at 
court,  to  be  paid  over  to  the  plaintiff,  without  let  or  hindrance 
from  any  source,  except  that  of  a  court  of  competent  jurisdic- 
tion. For  further  authority  on  this  point,  see  the  case  of  Bota 
▼.  Olarhe,  1  DaU.  364. 
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We  ttimk  the  rale  below  should  hare  been  made  abeoliitey  and 
the  motion  to  leverse  the  oiroiiit  decision,  refusing  to  make  snob 
order,  is  granted. 

RioEABnaoH,  O'Nball,  Etahb,  and  Wabdiaw,  JJ.,  conoorred. 


MoNST  nr  Sbsbuf'b  Havds  vot  SuBxaor  to  Attagbiiziit:  See  J<me$  ▼• 
Jmtu^  18  Am.  Deo.  827;  PratHm  y.  BUsi,  24  Id.  eSl;  Dmotom  y.  Hokomb^ 
laid.  618;  JTonoeU Y. VTordbam,  87 Id.  672;  TWdberY.  AOkutm,  8i  Id.  66a 


HTTiDRTfTH   V.   GbIFFIN. 


[9  Bnmmr  Law.  116.] 

SaBBiiv  18  KOT  AoKHT  or  JiTDOKBNT  Cbxditob  before  he  hie  reoeiYed  the 

writ  of  JL  /(BL,  and  money  reoeived  by  him  on  mesne  prooeei  irOl  not  die- 

oherge  a  debt  of  pleintifil 
Act  ot  1839,   "ooNoxiuaNQ  thx  Omos,  I>otixb,  ahd  LiABiLnm  oir 

Shesivf/'  does  not  change  the  law  in  regard  to  the  right  of  the  aherifl 

as  aaoh  to  reoelYe  money  on  mesne  prooess. 

SumfABY  process  to  recoyer  money  due  on  a  note.  Defendant 
gave  eyidence  of  payment  to  sheriff  previously  on  mesne  pro- 
oess of  the  same  sum  on  the  same  note.  Decree  for  defend- 
ant, and  plaintiff  appealed,  on  the  ground  that  such  payment 
ms  no  discharge  of  the  debt. 

MbCcUl  and  Boberi9on,  for  the  motion. 

McDowell^  contra. 

BuTLEB,  J.  In  general,  the  process  which  the  sheriff  acta 
under,  contains  his  authority,  and  indicates  his  official  ob- 
ligations. In  obeying  the  directions  of  the  writ  of  capias, 
the  sheriff  is  neither  expressly  authorized  nor  in  any  wise  re- 
quired to  receive  money  for  the  plaintiff.  The  writ  of  fi.  fa., 
on  the  contrary,  not  only  in  express  terms,  confers  the  author- 
ity, but  imposes  on  the  sheriff,  an  official  obligation  to  collect  a 
specified  sum  for  him.  In  this  respect,  a  sheriff  acts  as  the 
agent  of  the  plaintiff,  imder  an  official  power  of  attorney;  and, 
therefore,  money  paid  to  the  agent  is  a  good  payment  for  the 
principal.  Under  mesne  process,  the  sheriff  has  no  means  of 
ascertaining  the  amount  of  the  debt,  as  the  process  has  no  refer- 
ence to  its  collection.  In  such  case,  the  sheriff  would  haye  to 
rely  on  the  statement  of  the  defendant,  or  apply  to  the  attorney 
for  the  obligation,  and  which  he  would  haye  no  right  to  demand 
under  any  authority  contained  in  the  writ.  It  would  seem^ 
therefore,  that  a  payment  made  by  the  defendant  on  such  pro* 
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oess,  would  be  bo  much  money  paid  to  a  person  not  authorized 
by  the  plaintiff  to  receive  it,  and  should  be  regarded  as  having 
been  received  at  the  defendant's  risk.  Such  was  certainly  recog- 
nized to  be  the  law  before  the  act  of  1839. 

In  the  case  of  Chiles  v.  EoUoway^  4  MoCord,  164,  Judge  Watiea 
held  that  a  **  sheriff  had  no  authority  to  receive  the  money  (in 
question),  but  what  he  derived  from  the  eteoution."  It  ap- 
peared in  that  case,  that  the  deputy  of  the  c^eriff  had  received 
money  from  a  defendant  before  judgment  w.*\s  entered  up,  but 
after  an  order  for  judgment  by  the  derk.  On  a  rule,  the  sheriff 
took  the  ground,  ihat  he  was  not  reeponsible  fi  »r  a  payment  made 
to  his  deputy,  until  execution  was  lodged  in  li  is  office  for  collec- 
tion. And  the  judgment  of  the  court  tum<  d  entirely  on  the 
soundness  of  this  position.  It  seems,  to  me,  that  it  could  have 
made  no  difference  if  the  deputy  had  received  the  money  while 
he  had  a  writ  to  be  executed,  there  being  nc>  authority  to  de- 
mand payment  till  execution.  This  position  As  fully  sustained 
by  English  authority.  In  Bidolph  v.  Bruce,  V.\  Mod.  230,  Holt 
says,  a  sheriff  has  no  power  to  receive  money  trom  the  defend- 
ant on  capias,  for  his  business  is  only  to  execute  his  writ;  and 
if,  in  such  cases,  a  defendant  paid  the  sheriff,  nnd  he  after  be- 
come insolvent  and  do  not  pay  the  plaintiff,  buc\(.  payment  shall 
not  excuse  the  defendant. 

Has  the  act  of  1839  made  any  alteration  in  thei  ^^eneral  princi- 
ples of  law  ?  The  twenty-first  section  of  that  ad  <.>ontain8  these 
words:  ''  If  any  sheriff  shall  fail  to  execute  or  reUim  final  pro- 
cess in  any  civil  suit,  or  pay  over  money,  when  demanded,  that 
has  come  into  his  hands  as  sheriff,  to  the  party  entitiled  thereto, 
etc. ,  he  shall  be  liable  to  be  attached  for  contempt,"  etc.  Under 
this  clause,  the  sheriff  is  liable,  in  the  summary  proa^eding  by 
rule,  for  all  moneys  that  have  come  into  his  hands  in  virtute 
officii,  in  other  words,  such  as  he  has  collected  under  legal  au- 
thority. For  the  purpose  of  ascertaining  his  legal  authority  to 
collect,  we  must  refer  to  the  process  under  which  he  hnn  acted. 
That  alone  should  be  his  conmiission  to  effect  the  object  of  the 
law;  and  as  the  writ  contains  no  direction  to  the  sheriff  to  col- 
lect money,  his  receiving  it  on  such  process,  can  not  be  it^erred 
to  his  official  authoriiy  as  sheriff,  but  must  be  regarded  as  an 
act  done  by  his  voluntary  agency,  and  beside  his  commission,  as 
much  so  as  if  he  had  collected  money  for  the  plaintiff  on  fore- 
closure of  mortgage.  In  which  case,  the  court  would  rtfard 
the  matter  as  one  of  individual  responsibility.  Any  other '  \ew 
of  this  subject  would  lead  to  a  great  confusion,  so  iea  as  if  ^«* 
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gards  the  rights  of  plaintiflGs,  and  the  liabilities  of  securities. 
This  may  be  a  hard  oase  on  the  defendant,  as  he,  no  doubt,  hon- 
estly paid  the  amount  of  the  note  to  the  sheriff,  under  the  im- 
pression that  he  was  entirely  discharged.  Either  he  or  the 
sheriff's  securities  must  suffer;  and  they  have  a  right  to  say  that 
they  ought  not  to  be  liable  for  the  sheriff's  delinquencies,  except 
for  his  official  acts.  There  seems,  therefore,  to  be  no  other 
altematiye  but  to  let  judgment  go  against  the  defendant,  on  the 
ground,  that  his  payment  to  the  sheriff  on  mesne  process,  was 
not  a  payment  to  the  official  agent  of  the  plaintiff,  acting  under 
his  authority.  The  motion  to  reyerse  the  circuit  decree  is  there- 
fore granted. 

BiOHABDaoHy  O'Nball,  Etahs,  and  Wabdlaw,  JJ.  ,  oononixed. 


Beites  V.  Waxebman. 


(a  Bnmmr  Law,  197.] 

*'Aoi!B  ov  Qoz»,**  OB  "UNAVomABLS  pEBiu'*  OF  THX  Sba,  m  oonttltating 
an  ezoeption  to  the  liability  of  oommon  carrien,  do  not  iDclnda  th« 
diiplaoing  of  a  buoy  by  some  sappoeed  nataral  ombm  ten  or  fifteen  daye 
before  the  stranding  of  the  veswl. 


AonoH  against  a  common  carrier  for  goods  lost  by 
of  Teasel.    The  facts  sufficiently  appear  in  the  opinion. 

BdrUee^  for  the  motion. 

ffufU^  oonira. 

RmEAHDSoir,  J.  Does  the  displacing  of  a  buoy,  by  some 
supposed  natural  cause,  ten  or  fifteen  days  before  the  Harreet 
was  stranded,  constitute  one  of  those  perils  that  come  within 
the  proper  meaning  of  the  exceptions  to  the  liability  of  common 
carriers,  which  are  called  M  acts  of  God,"  or  unayoidable  perils 
of  the  sea?    Such  is  the  question  for  this  court. 

In  all  cases  of  loss,  an  obligation  of  a  safe  delivery  of  the 
goods  intrusted  to  him  being  necessarily  imposed  upon  the  car- 
rier, he  must  bear  the  loss;  unless  he  can  show  that  it  was  caused 
by  an  inevitable  casualty,  t.  6.,  by  the  act  of  God.  This  is  laid 
down,  not  only  by  the  best  jurists,  see  Story's  Bail.  889;  2 
Kent,  697,  but  is  recognized  in  our  own  courts:  See  Evoart  v. 
Street,  2  Bail.  167  [23  Am.  Dec.  131];  Smyrl  v.  NioUm,  Id.  421 
[23  Am.  Dec.  146],  and  many  other  cases.  The  act  of  God 
is  commonly  illustrated  by  such  natural  convulsions  as  tem- 
pests, lightning,  earthquakes,  the  unknown  shifting  of  shoals, 
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and  the  like.  In  Ibrward  v.  PiUard,  1  T.  B.  83,  the  court 
said,  **  the  act  of  God  meant  something  in  opposition  to  the 
act  of  man;"  and  the  general  characteristics  of  such  perila 
are  yezy  intelligible.  It  is  Tain  to  arraign  the  principles  that 
impose  such  strict  accountability  upon  common  carriers.  It  is 
nearly  the  same  upon  innkeepers,  owners  of  ferries,  and  keepers 
of  livery  stables,  and  for  similar  reasons.  The  goods  deliyered 
to  a  carrier,  the  guest  and  his  baggage  at  an  inn,  the  horse  at  a 
public  stable,  and  especially  the  first,  are  all  placed  within  the 
custody  and  ezclusiTe  control  of  these  depositaries  respectiyely. 
And  the  customer  or  freighter,  being  generally  strangers  to  the 
innkeeper  or  carrier,  justifies  the  strong  eiqiression,  that  in  such 
cases  "  distrust  is  the  sinew  of  wisdom:"  1  T.  B.  27,  tupra; 
Story's  Bail.  819. 

This  strict  accountability  of  common  carriers,  has  been  found 
necessary  in  all  commercial  communitiee,  and  has  been  the  same 
for  centuries:  Story's  Bail.  819;  2  Kent,  602.  It  is  established^ 
says  Judge  Story,  for  the  safety  of  all  persons  who  are  obliged 
to  trust  such  persons.  I  might  add,  that  a  successful  carrying 
trade  depends  upon  it.  And  theyery  rare  exceptions  to  the  rule, 
made  by  private  contract,  and  which  is  so  easily  required  by  the 
carrier,  prove  the  wisdom,  the  necessity,  and  the  convenience  of 
this  strict  law.  Thus,  then,  it  is  adopted  almost  universally  in 
practice,  when  it  might  be  avoided  by  contract,  between  the 
carrier  and  freighter. 

Now  then  carriers,  being  so  liable  firima  facie  to  all  losses, 
has  the  defendant  brought  himself  within  the  allowed  exception  t 
Hie  act  of  Ood,  when  set  up  as  an  excuse,  must  be  the  imme- 
diate, not  the  remote,  cause  of  the  loss.  In  the  latter  sense,  any 
occurrence  or  loss  may  be  called  the  act  of  Ood:  Ab.  Sh.,  c.  4, 
sees.  6,  6;  Story's  Bail.,  sec.  515.  In  the  case  before  the  court, 
the  buoy  had  shifted  its  position,  ten  or  fifteen  days  before. 
This  is  what  led  Captain  Thomas  astray,  and  it  constitutes  the 
sum  of  the  defense.  But  it  had  often  (lifted  its  position  before 
this  occurrence;  and  such  evidence  proves  the  character  and 
nature  of  buoys.  They  are  not  like  promontories,  or  headlands, 
etc.,  immovable  in  their  nature.  They  are  important,  but  both 
secondary  and  artificial  marks  to  steer  by,  and  neither  natural^ 
nor  immovable  by  ordinary  human  means.  Oan  then  the  not 
unusual  occurrence  of  the  shifting  of  such  a  mark  of  the  channel 
be  called,  with  any  propriety,  the  immediate  act  of  God,  caus- 
ing the  stranding  of  the  Harvest? 

The  channel  remained  as  before,  and  all  the  natural  h 
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tioiu  of  it.  Likewifle  can  the  ahifting  of  this  one  means  of  as- 
certaining ity  be  said  to  hare  caused  the  stranding,  and  to  haye 
fendered  it  inevitable  t  Is  there  anything  ineritable  bj  human 
means,  either  in  the  shifting  of  the  boqj,  or  the  stranding  im- 
puted to  soch  shifting?  Neither  can  be  admitted.  For  the 
baoy  might  hare  been  mored  readily  bj  human  means.  It  often 
shifted,  and  "was  often  actually  so  replaced;  and  great  hnman 
caution  might  hare  narigated  the  channel  without  the  buoy,  or 
carried  the  schooner  up  the  ship  channel. 

The  court  say,  in  the  case  of  the  carrier  Tcssel,  from  Selby  to 
Hull,  8mUh  T.  Shepherd,  Ah.  Sh.  884;  Story's  Bafl.  888,  the 
owners  are  liable  for  every  injury  that  might  have  been  prevented 
by  human  foresight;  and,  assuredly,  the  same  accountability  ap- 
plies to  the  case  of  the  Harvest.  Is  there  anything  in  the  shifting 
<if  the  buoy  proximate  and  immediately  causing  unavoidable  loss? 
On  the  contrary,  has  it  more  than  a  remote  bearing  upon  the  loss, 
or  such  as  may  excuse  the  captain  personally  ?  Take  the  near- 
^est  analogous  cases  for  illustration.  Two  yessels  come  into  col- 
lision, in  a  dense  fog;  here  the  fog  is  the  immediate,  natural,  and 
unaToidable  cause  of  the  collision.  A  shoal  unexpectedly  changes 
its  bed,  and  a  ship  grounds  upon  it.  Here  the  unknown  shoal  is 
the  immediate  and  sole  cause  of  the  stranding.  The  same  may 
be  justly  said  of  unknown  snags  or  sawyers  in  the  river  nayigation. 
In  all  such  cases,  the  cause  of  the  loss  is  unseen  and  unayoidable, 
and  a  blow  is  struck,  against  which  the  povrer  of  man  can  not 
^^uard  the  yessel.  Such  are  the  blows  that  are  within  the  inevita- 
ble perils  of  the  sea,  and  which ' '  haye  too  familiarly,"  says  Judge 
Story,  "  been  called  the  acts  of  Ch>d,  in  contradistinction  to 
human  acts;"  but  such  terms  are  used  in  order  to  giye  an  intel- 
ligible conception  of  the  intended  distinction  between  the  acts 
that  protect  the  earner,  and  such  as  do  not.  The  terms  haye 
been  fully  expounded,  and  the  legal  meaning  constitutes  the 
distingniahing  mark  of  this  spedes  of  bailment. 

It  is  difBcult  in  many  cases  to  lay  down  the  plain  line  of  de- 
markation,  especially  where,  as  in  this  case,  the  carrier  has  a 
seasonable  excuse  for  his  not  using  great  sagacity  and  great  hu- 
man exertion.  The  captain  was  probably  surprised  upon  dis- 
oovering  where  the  buoy  floated,  and  at  his  own  mistake  in 
being  altogether  goyemed  by  it.  But  human  pains  might  haye 
guarded  against  such  surprise  and  mistake.  He  might  haye 
suspected  the  removal  of  the  buoy,  and  not  gone  on  relying 
upon  it  as  &r  as  he  did,  and  then,  when  it  was  too  late,  dis- 
oovering  that  he  was  in  shallow  water,  change  his  course. 
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Great  sagacity  and  human  caution  might  have  done  so  before. 
It  appears  to  my  understanding,  that  if  ever  this  court  permits 
the  reversal  or  shifting  of  sndi  a  mere  artificial  and  movable 
mark  of  the  proper  channel  to  be  classed  among  inevitable  per- 
Ub,  or  acts  of  God,  that  cause  and  excuse  the  stranding  and  pro- 
tect the  carrier,  then  we  break  down  the  politic  establishment  of 
the  law  against  common  carriers,  and  give  beginning  to  the  ap- 
plication to  them  of  quite  another  q>ecie8  of  bailments;  that  of 
carrying  for  hire,  by  jxrivate  conveyance,  and  not  as  common 
carriers,  and  which  bailment  is  noticed  by  the  best  writers. 
Such  persons  are  mere  bailees  for  hire,  and  incur  the  reeponsi- 
failiiy  of  ordinary  diligence:  Stoxy'sBail.  832;  2  Kent,  697;  but 
are  not  like  common  carriers,  insurers  against  all  but  the  ex- 
cepted perils:  Story's  Bail.  819. 

It  is  by  confounding  the  plain  distinction  between  these  and 
common  carriers,  that  we  hear  of  going  against  common  carriers, 
by  enforcing  the  strict  doctrine  in  one  district,  and  protecting 
them  in  another,  in  the  latter  instance  by  assuming  a  supposed 
more  generous  and  rational  conception  of  the  law  of  carriers,  not 
perceiving  that  they  would  apply  a  well-known  species  of  bail- 
ment; but  inapplicable  to  common  carriers.  Because,  the  strict 
accountability  of  common  carriers  and  ferzymen,  as  well  as  that 
of  innkeepers,  has  been  fully  recognized  in  our  own  courts.  The 
cases  may  be  seen  at  a  glance  from  Bice's  Dig.,  tit.  Oommon 
Carrier. 

This  court,  therefore,  concurs  with  the  jireBiding  judge,  in 
applying  the  settled  doctrine  of  the  aooountabiliiy  of  common 
carriers  to  the  loss  of  the  Harvest;  and  a  newtrial  is  ordered. 

0771ALX.  and  Butlbb,  JJ.,  concurred. 

Waxdl^w  and  Evahs,  JJ.,  dissented. 


"Pniu  ov  TBM  SiA,"  What  abb:  See  note  to  Vam  Hem  y.  Tm^^  41 
Am.  Deo.  279;  OoU  v.  MeMtchm,  6  LL  200;  Wmmu  v.  Qrmt,  7  Id.  286; 
Bmyrl  y.  liMon,  23  Id.  140. 

''  Aon  ov  QoD^"  '<  inoYitaUe  Aooident,''  '< periUof  the  m*,"  aod  '< daiigen 
of  the  river,"  sre  aaalogouo  terms,  end  import  moh  an  ezooie  m  will  reUoYe 
a  oommofn  oerrier  from  liability  for  loei  of  goods  reoeiYed  by  him:  Neat  y. 
Bmmdetmm,  2  Smed.  ft  H.  672;  &  O.,  41  Am.  Deo.  000;  Onosfty  y.  ilM,  SI 
Am.  Dee.  746;  PatUm  v.  Mag^An,  Id.  666;  J(mu  y.  Pttdber,  24  Id.  716;  HtOi 
Y.  Ntm  Jmrmg  Steam  Kaieigaiiom  Obw,  SO  Id.  806;  IVim^  v.  IFIIson,  27  Id. 
516. 
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DiBBIiB  V.   TaTIiOB. 

[2  Brant*  Law,  808.] 

JvDioiAL  FUMiflB  Ibbuxd  DUBUfo  Vaoatxon,  Mid  tettod  of  the  pnoMng 
term,  is  oonaidered  the  act  of  the  oonrt,  performed  during  the  term,  and 
ie  not  afieoted  by  a  safaeaqnent  death. 

Fdtal  BifTBT  Madi  Dnsnro  Vaoation  following  the  term  at  which  final  oon- 
■{deration  of  the  court  haa  been  had,  relatea  back  to  the  term,  and,  aa 
between  the  partiee,  is  considered  as  if  made  during  the  term. 

BtaaM  Faous  bevobx  Bzboutiom  is  Nioimart,  only  when  the  judgment  ia 
signed  under  the  statute  of  Charles  11.,  after  the  first  vacation,  so  that 
the  execution  can  not  be  tested  during  the  life-time  of  the  party  who 
died. 

BcBBi  Fachas  mat  bb  had  to  Maks  Szwutobs  ob  ADMnnmBAioBS  Pab- 
TDB  to  the  Judgment,  in  case  the  defendant  diea  after  interlocutory 
judgment,  and  aaecond  §elire/aeiku  is  necessary  to  giye  them  opportunity 
to  plead  no  assets,  or  other  matter,  in  their  defense. 

If  JUDOMBNT  IB  SlGBBD  IIT  THB  LmB-TIlfB  OV  THB  DeVBNDAIIT,  UO  9Cin/aek» 

is  neoesiary,  to  haye  execution  against  him  during  the  Tuoation  after  the 
judgment  term;  and  if  defendant  dies  after  final  ccnsideration  and  before 
entry,  judgment  may  be  entered  as  at  common  law,*  and  no  §eire/aeku  ia 
necessary,  to  haye  against  him  an  execution  which  at  common  law  would 
properly  have  been  tested  in  his  life-time. 
BcBBB  Facias  mat  bb  had  against  Pebsoval  Bbpbbsbbtativbb,  where 
there  is  only  one  plaintiff  or  defendant,  who  dies  after  final  judgment 
and  before  execution,  but  is  not  neoesiary  if  execution  be  taken  out  in 
such  time  that  it  may  be  tested  in  his  life-time. 

SuiofABT  prooess,  returnable  in  July  term,  1842.  July  9, 
1842,  the  case  waa  called,  and  decree  rendered  for  plaintiff,  and 
entered.  July  14, 1842,  defendant  died.  On  the  rising  of  the 
court,  plaintiff  took  out  execution.  The  administrator  of  de- 
fendant moTed  to  set  aside  the  judgment  and  execution  for 
irregularity.    Motion  oyerruled. 

Narihrop  and  Walher,  attom^ya  for  Tt^lca^s  adminifttralom,  for 
the  motion. 

UglesUm,  contra. 

Wabdlaw,  J.  In  the  case  of  MOer  and  L&Me  ▼.  Jones,  2 
Speers,  816,  decided  at  this  sitting,  it  was  held  that  where  a 
defendant  died  between  the  execution  of  the  writ  of  inquiry^ 
or  ascertainment  by  the  clerk,  of  the  sum  due,  and  the  sign- 
ing of  the  final  judgment,  the  judgment  signed  after  his  death 
was  regular.  TbsX  case  would  be  an  authority  for  the  judg- 
ment in  this,  eren  if  we  should  understand  that  judgment  was 
signed  at  the  end  of  the  term  during  which  the  defendant  died, 
after  decree  pronounced  against  him,  and  should  disregaid 
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the  decisions  which  have  held  the  entry  of  decree  in  the  minnteB 
of  court  as  the  judgment  in  a  summary  process.  But  the  ex- 
ecution which  was  signed  at  the  end  of  the  term,  is  also  ques- 
tioned in  tins  case,  and  a  further  examination  of  the  practice  in 
cases  of  the  death  of  a  defendant,  is  rendered  necessary. 

A  judgment  is  the  conclusion  of  the  law  upon  facts  found,  or 
admitted;  and  a  writ  of  execution  is  a  judicial  process  to  enforce 
the  judgment.  In  presumption  of  law,  every  entry  of  judgment 
(disregarding  the  distinction  made  sometimes  in  the  Bnglish 
practice,  between  signing  judgment,  and  entry  of  judgment, 
which  is  unknown  to  our  practice),  is  then  the  regular  and  for- 
mal registiy  and  enrollment  of  what  was  adjudged  by  the  court; 
and  although  the  entry  may  be  made  in  vacation,  it  is  considered 
to  be  the  contemporaneous  record  of  what  was  done  by  the  court, 
and  has  relation  to  the  term  when  the  conclusion  of  law  was  ex- 
pressed, and  is  supposed  to*  have  been  entered.  After  the  com- 
mencement of  another  term,  no  entry  of  a  judgment  of  the  pre- 
ceding term  was,  at  common  law,  permitted  of  course,  but 
during  the  first  vacation  following  the  term  at  which  the  final 
order  of  the  court  was  made,  such  entry  might  be  made,  and 
was  considered  as  if  made  during  that  last-mentioned  term,  and 
therefore,  good  against  a  party  who  died  after  the  order,  and 
before  the  entiy.  In  like  manner  the  judicial  process  issued 
during  a  vacation,  and  tested  of  the  preceding  term,  was  con- 
sidered the  act  of  the  court,  performed  during  the  term,  and  if 
it  would  have  been  regular  at  the  term,  was  not  affected  by  a 
subsequent  death:  Tidd's  Pr.  846,  849,  857,  916;  Odes  v.  Wood^ 
vDard,  2  Ld.  Baym.  849;  Bragner  v.  Langmeady  7  T.  B.  20. 

By  the  practice  of  the  English  courts,  after  a  verdict,  or  the 
return  of  a  writ  of  inquiry,  a  rule  for  judgment  nm  causa  is  en- 
tered, or  some  equivalent  form  of  delay  enforced,  and  during 
the  four  days  of  term  time  that  this  rule  runs,  or  this  delay  ex- 
tends, the  opposite  party  may  show  cause  for  new  trial,  arrest 
of  judgment,  second  inquiry,  etc.,  but  after  the  expiration  of  the 
rule,  or  time  of  delay,  without  cause  shown,  the  final  order  of 
court  is  presumed  to  be  made,  and  final  judgment  may  be  en- 
tered of  course.  No  such  rule,  or  delay,  prevails  with  us;  but 
by  the  arrangement  of  our  courts,  as  soon  as  verdict  has  been 
rendered,  writ  of  inquiry  executed,  ascertainment  by  the  clerk 
made,  judgment  upon  demurrer  or  decree  in  summary  process 
pronounced,  the  case  is  as  by  the  English  practice  it  is  at  the 
expiration  of  tl^e  rule  or  delay  without  cause  shown.  The  final 
consideration  of  the  court  has  been  had,  and  nothing  remains 
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but  the  final  entry,  which,  if  made  at  any  time  during  the  next 
Taoation,  relates  back  to  the  term,  and  is,  as  between  the  par- 
ties, considered  as  if  made  during  Jlie  term.  Our  rule  of  court 
which  prohibits  the  entiy  of  a  judgment  during  term  time,  does 
not  at  all  affect  its  relation  back,  when  entered  in  proper  time. 
"At  common  law,  the  death  of  a  sole  plaintiff  or  defendant, 
before  final  judgment  (that  is,  before  the  time  when  the  final 
judgment  might  have  been  entered,  if  it  was  entered  during  the 
next  vacation),  would  have  abated  the  writ;  but  if  either  party, 
after  verdict  had,  died  in  vacation,  judgment  might  have  been 
entered  that  vacation,  as  of  the  preceding  term;  and  it  would 
have  been  a  good  judgment  at  common  law,  as  of  the  preceding 
term;  though  it  was  not  so  upon  the  statute  of  frauds  in  re- 
spect of  purchasers,  but  from  the  signing:"  Tidd's  Pr.  846. 

The  statute  of  Oharles  11.,  c.  8,  of  force  in  this  state  (which 
is  confined  entirely  to  verdicts),  enacted  that  the  death  of  either 
party,  between  verdict  and  judgment,  shall  not  be  alleged  for 
error,  so  as  the  judgment  be  entered  within  two  terms  after  the 
verdict.  It  will  be  observed  that  by  the  statute,  the  time  for 
entry  is  extended  beyond  the  vacation  succeeding  the  verdict 
term,  during  which  vacation,  at  common  law,  the  judgment 
might  have  been  entered,  and  the  books  of  practice,  as  Tidd's 
Pr.  1024,  say  that  the  judgment  is  entered  for  or  against  the 
party,  as  though  he  were  aUve,  and  it  should  be  entered,  or,  at 
least,  signed,  within  two  terms  after  the  verdict;  **  but  there 
must  be  a  «ct.  fa.  to  revive  it  before  execution;"  for  which  last 
position  Earl  v.  Broum,  1  Wils.  802,  is  cited.  That  case,  ex- 
amined in  connection  with  the  cases  of  Odes  v.  Woodioard,  2  Ld. 
Baym.  860,  and  Bragner  v.  Langmead^  7  T.  B.  20,  and  the  other 
cases  cited,  Tidd,  915,  shows  that  a  8ci,/a,,  before  execution,  is 
necessary  only  when  the  judgment  is  signed  under  the  statute 
of  Charles  II.,  after  the  first  vacation,  so  that  the  execution  can 
not  be  tested  during  the  life-time  of  the  party  who  has  died; 
but  **  the  statute  of  frauds,  being  made  in  favor  of  purchasers, 
does  not  alter  the  law  as  between  the  parties;  therefore,  if  the 
execution  be  tested  in  the  defendant's  life-time,  it  may  be  taken 
out  and  executed  after  his  death." 

Under  the  statute  8  and  9  Wm.  m.,  c.  11  (from  which  our 
act  of  1746  is  copied),  in  case  the  defendant  dies  after  inter- 
locutory judgment,  and  before  final  judgment,  8ci,/a.  may  be 
had  to  make  his  executors  or  administrators  parties  to  the  judg* 
ment,  and  then  a  second  aci./a.  is  necessary  to  give  the  execu* 
tors  or  administrators  an  opportunity  to  plead  no  assets  or  other 
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matter  in  their  defense:  Tidd,  1118.  But  if  the  judgment  was 
signed  in  the  life-time  of  the  defendant,  no  act.  fa,  is  necessaiy  to 
haye  execution  against  him. during  the  vacation  after  the  judg- 
ment term;  and  if  the  final  consideration  of  the  court  was  had 
in  his  life-time,  judgment  may  be  entered  as  at  common  law, 
during  the  Tacation  following  the  final  order,  notwithstanding 
his  death  before  the  entry;  and  during  such  vacation  no  9ci,fa. 
is  necessaiy  to  haye  against  him  an  execution,  which  at  com- 
mon law  would  properly  haye  been  tested  in  his  life-time. 

**  When  there  is  only  one  plaintiff  or  defendant,  who  dies  after 
final  judgment,  and  before  execution,  a  9ciTefaoiM  m&j  be  had 
against  his  personal  representatiyee;"  but  such  9cire/acia8  is  not 
necessary  if  execution  by  or  against  the  party  himself  be  taken 
out  in  such  time  that  it  may  be  tested  in  his  life-time.  Our  act 
of  1825  alters  the  form  of  testing  writs;  but  still  judicial  pro- 
cess must  be  considered  the  act  of  the  preceding  term,  and  of 
course  an  execution  can  not  be  tested  so  as  to  appear  to  precede 
the  term  at  which  the  entry  shows  the  judgment  of  the  court 
was  awarded.  Without  inquiring  now  into  questions  which 
may  arise  between  various  creditors,  and  between  them  and  per- 
sonal representativee,  the  court  is  of  opinion  that,  according  to 
the  well-settled  rules  of  practice,  the  judgment  and  execution  in 
this  case  are  regular. 

The  motion  is,  therefore,  dismissed. 

BiGHABDsoH,  O'NxALL,  EvASS,  and  BuTLia,  JJ.y  ooncnned. 
Fbost,  J.,  had  been  of  counsel. 

Execution  aitkk  Dkath  ot  DxFEirDAiiT:  See  Hanmm  v.  Bamu^  LetmUt 
22  Am.  Dec  322,  and  note  328,  where  caaes  of  thla  aeries  are  ooUeoted;  CkA- 
Bngtworth  v.  Horn,  24  Id.  763,  and  note  761;  tiweringem  y.  Eberku^  Adm*r. 
28  Id.  465,  note. 

FiKBi  Facum  Takbb  EmcT  vbom  ted  Faar  Day  ov  ted  Txaic  at  whioh 
H  waa  iaaued:  Fatrley  ▼.  Lea,  32  Am.  Deo.  680;  Battle  v.  Bering,  27  Id. 
fi26;  Hickman  y.  Caldwdl,  Id.  274,  and  note,  in  which  the  dedalona  in  thia 
npon  thia  point  are  ooUeoted. 


Febbell  v.  Sookt. 

ta  Sfbbui'  Law,  844.] 

Ir  n  No  SuwiGisNT  Considebation  to  Sitppobt  ted  Fbomisb  of  the  anr- 
Yiving  widow  of  a  pauper  in  a  promiaaory  note,  given  by  her  ahortly 
after  her  haaband'a  death,  to  one  of  hia  creditors,  that  such  demand 
shonld  be  discharged  against  the  estate  of  her  husband  by  virtue  of  hef 
undertaking  to  pay  it 
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BiBXRTiiXy  and  wlierB  the  defendant  derired  no  benefit,  and  the  plaintifl 
taflered  no  poerible  loei  or  detriment,  the  undertaking  is  witiioiit  oooaid* 

tiierato. 
OmheU  Y.  Chcknm,  Biley'a  Law  Oaee%  U,  dtrtingniiJud  from  tlda  enM. 

Thm  iMts  aze  stated  in  tbe  opiiiioii. 
MU^unrdtton^  lot  the  motion. 
Bunl,  contra. 

BuTXAB,  J.  It  is  noeojinaiy  to  state,  yiiOk  some  predsioin, 
that  state  of  iMta  that  has  been  estaUished  hj  the  fary^  befan 
I  advert  to  the  legal  proposition  inyolTed  in  this  case,  and 
upon  whibh  the  judgment  of  the  ooort  irill  be  mainly  made 
to  torn.  As  thero  is  no  finding  for  the  plaintiff^  for  any  part  of 
his  demand,  we  mnst  conolnde  that  the  whole  amount  of  the  de* 
mand  sued  forwas  contracted  by  the  husband  of  the  defendant, 
in  his  life-time.  But  for  such  finding,  it  might  be  questionable 
whether  so  much  of  it  as  amounted  to  twenty  dollars,  had  not 
been  contracted  by  the  defendant  herself,  since  her  husband's 
death.  This  question  being  settled  by  the  Terdiot,  the  next  fact 
of  importance  is,  that  at  the  time  of  his  death,  the  husband  was 
a  hopeless  and  intemperate  pauper,  haying  nothing  then,  or 
anything  which  could,  at  a  subsequent  period,  go  into  the 
luuids  of  his  administrator,  to  which  creditors  might  resort  for 
the  payment  of  any  part  of  their  debts;  for,  what  might  haTS 
fallen  to  him,  by  the  death  of  others  in  his  life-time,  would, 
after  his  death,  be  transmitted  directly  to  his  distributees.  We 
must  also  conclude  from  the  yerdict,  what  I  suppose  was  the 
foot,  that  the  plaintiff  had  taken  the  note  of  the  defendant  in 
payment  and  discharge  of  the  demand  which  he  held  against 
her  insolyent  husband. 

The  following  question,  then,  arises:  is  the  suryiying  widow 
of  a  pauper  under  any  enforceable  obligation  to  pay  a  promis* 
sory  note  giyen  by  her,  shortly  after  her  husband's  death,  to  one 
of  his  creditors,  for  a  demand  which  had  been  contracted  in  his 
life-time,  in  consideration  that  such  demand  should  be  dis- 
charged against  the  estate  of  the  husband,  by  yirtue  of  her  un* 
dertaking  to  pay  it?  This  question  depends  on  another,  and 
that  is,  was  there  a  sufficient  consideration,  of  which  the  law 
can  take  notice,  to  support  the  promise  and  undertaking  of  the 
defendant?  Some  good  or  yaluable  consideration  is  essential 
to  support  all  contracts;  and,  in  general,  where  the  party  prom« 
ising  is  to  reoeiye  a  benefit;  or  where  the  party  to  whom  the 
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promise  is  made,  is  subjected  to  detriment  and  ixrejudioe,  or  is 
delayed  and  hindered  in  enforcing  his  rights,  by  the  undertak- 
ing of  the  promisor,  such  undertaking  "will  ha^e  a  sufficient 
consideration  to  support  it.  We  must  tiieref  ore  look  to  a  bene* 
fit  to  the  one,  or  an  injury  to  the  other,  for  the  foundation  of 
the  consideration.  This  general  principle  of  law  can  not  now 
be  well  disputed,  that  an  undertaking  to  pay  the  debt  of  an- 
other, on  condition  that  that  other  shall  be  entirely  discharged 
from  liability,  is  founded  on  a  sufficient  consideration,  upon  the 
ground  that.the  promisor,  in  such  case,  has  become  an  original 
debtor,  on  the  discharge  of  the  former  debt,  which  is  supposed 
to  depriye  the  promisee  of  some  previous  adTantage,  or  to  sub- 
ject him  to  some  prejudice  and  delay  in  realizing  it. 

Oomyn,  in  his  treatise  on  contracts,  thus  states  the  rule:  **  If 
it  be  a  part  of  the  agreement  that  the  original  debt  be  dis- 
charged, that  is  a  sufficient  consideration  to  support  the  under- 
taking of  another  to  pay  the  debt:  and  the  agreement  need  not 
be  in  writing;"  and  that  for  the  olmous  reason,  as  Judge  Nott 
obeerres,  in  the  case  of  Boyce  v.  Otoens,  2  McOord,  208  [18  Am. 
Dec.  711],  "  that  the  original  debt  being  extinguished,  it  is  no 
longer  an  undertaking  to  pay  the  debt  of  another,  because  there 
is  no  such  debt  existing,  but  it  is  the  newly  created  debt  of  the 
undertaker." 

These  views  are  fully  recognized  by  Earle,  J.,  and  are  made 
the  foundation  of  his  judgment  in  the  case  of  Oarhett  t.  Oochr 
ran,  Kley's  L.  Oas.  44  [80  Am.  Dec.  848].  That  case  has  been 
almost  entirely  relied  on  to  support  the  grounds  of  this  appeal. 
And  if  the  case  under  consideration  can  not  be  distinguished 
from  it,  it  must  be  controlled  by  that  decision.  The  case  of 
CorbeU  t.  Oochran  seems  to  have  been  this:  Mrs.  Pelot  being 
indebted  to  the  plaintiff,  in  the  sum  of  four  hundred  and  seven 
dollars,  on  a  book  account  for  merchandise,  and  the  account 
being  presented  to  her  for  payment,  the  defendant  came  to  the 
plaintiff,  produced  the  account,  and  assumed  to  pay  it,  in  con- 
sideration that  she  should  be  discharged  from  the  debt.  Her 
account  was  accordingly  credited  in  full,  and  the  account  was 
charged  to  the  defendant  by  his  own  direction.  It  was  here 
held  that  the  discharge  of  Mrs.  Felot's  debt  was  a  sufficient  con- 
sideration for  defendant's  undertaking.  The  judge  remarks: 
"  The  consideration  to  support  an  agreement  need  not,  of  ne- 
cessity, be  a  pecuniary  one,  or  even  a  beneficial  one,  to  the  per- 
son promising.  If  it  be  a  loss,  or  even  an  inconvenience  to  the 
promisee,  as  the  reUnquishment  of  a  right,  or  the  postpone- 
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ment  of  a  remedy,  it  will  be  enough."  This  would  go  to  show, 
that  SB  between  the  promisor  and  promisee  in  such  cases,  there 
must  be  some  considetation;  as  between  the  person  promised 
for,  and  the  person  promising,  there  need  be  no  consideration 
moving.  This  being  absolutely  essential  as  between  the  prom- 
isor and  promisee,  and  where,  therefore,  there  is  no  considera- 
tion moving  between  them,  I  can  see  no  reason  why  the  under- 
taking to  pay  a  sum  of  money  shall  not  be  regarded  as  nudum 
pactum. 

In  the  case  quoted,  the  demand  against  Mrs.  Pelot  may  or 
may  not  have  been  available  at  the  time.  How  that  fact  was, 
does  not  appear  from  the  report.  But  it  is  certain  that  she  was 
then  alive;  and  it  does  not  follow  that,  although  she  might  not 
then  have  been  able  to  pay  the  debt,  she  would  never  be  in  a 
situation  to  pay  it.  The  debt  was  not  altogether  worthless,  so 
long  as  she  might  be  alive;  for,  during  that  time,  she  was  capa- 
ble of  acquiring  property  that  could  be  made  subject  to  the 
operation  of  a  judgment  against  her  on  her  property,  should  she 
leave  any  at  her  death.  This  mere  right  of  the  plaintiff,  con- 
tingent and  uncertain,  let  it  be  said,  was  something  which  he 
might  not  choose  to  forego  and  relinquish  altogether,  without 
an  equivalent.  When  he  discharged  and  relinquished  it,  there- 
fore, he  gave  up  something  that  might  be  of  value  to  him.  He 
was,  in  this  way,  by  the  imdertaldng  of  the  defendant,  placed 
in  a  different  situation  from  what  he  had  previously  occupied, 
and  was  thereby  hindered  in  the  demand  of  a  right,  and  post- 
poned in  the  enforcement  of  a  .remedy,  which  we  have  seen 
would  be  a  sufficient  consideration.  Let  these  principles  be  ap- 
plied to  the  case  before  the  court.  It  can  not  be  pretended 
that  the  defendant  derived  any  benefit  from  her  incurring  a  lia- 
bility to  pay  three  hundred  dollars,  from  which  she  was  entirely 
exempt  before  she  gave  her  note.  It  was  not  urged  that  she 
gave  her  note  to  relieve  herself  from  any  legal  obligation. 
Place  it  in  the  most  favorable  point  of  view,  it  was  a  volun- 
tazy  undertaking  on  her  part  to  pay  a  debt  for  which  she 
was  not  liable,  and  for  the  collection  of  which  the  plaintiff  had 
no  possible  legal  remedy.  And  the  question  recurs,  did  the 
plaintiff  give  up  any  right  that  was  worth  anything,  or  suffer 
any  loss  by  discharging  a  demand  against  a  deceased  pauper? 
It  seems  to  me  it  was  no  more  than  discharging  a  debt  against  a 
fictitious  person,  against  whom  it  might  have  been  charged,  by 
way  of  exercise,  in  a  book  kept  for  the  purpose  of  learning  the 
art  of  book-keeping.    The  demand  was  utterly  unavailable,  and 
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not  worih  the  ink  and  paper  employed  in  perpetoatin^  it.  The 
defendants  undertaking  mast  therefore  be  regarded  as  volnn- 
tarjy  and  without  benefit,  so  far  as  she  was  conoemed,  and  one 
which  subjected  the  plaintiff  to  no  possible  loss  or  detriment; 
and  being  thus  without  consideration,  must  be  regarded  as 
nudum  pactum  and  Yoid.  The  principles  here  laid  down  should 
be  guarded  with  great  caution,  and  should  be  only  applicable  in 
eases  where  it  can  be  demonstrated  that  the  promisor  has  receiyed 
no  benefit,  and  the  promisee  has  suffered  no  possible  injury. 

There  is  no  ground  taken  in  the  appeal,  that  the  undertaking 
of  the  defenduit  could  be  supported  on  the  ground  of  moral 
obligation,  although  much  was  said  by  the  counsel  on  both 
sides,  about  the  moraliirf  and  justice  of  the  case.  There  are 
cases  in  which  eminent  judges  have  said  that  a  moral  obligation 
will  be  a  suiBcient  consideration  to  supx>ort  an  express  promise 
to  pay  money.  The  abstract  position  thus  laid  down  has  been, 
in  general,  controlled  by  a  state  of  facts  that  would  resolve  it 
into  a  question  more  resembling  one  of  legal  justice  than  moral 
obligation,  founded  in  conscience  and  piety.  Adopting  Chan- 
cellor ELarper's  remark,  in  the  case  of  MoMorria  v.  Hemdon,  2 
Bail.  56  [21  Am.  Dec.  515],  "  I  supx>oBe  the  moral  obligation 
spoken  of  must  be  what  moralists  cflU  a  perfect  obligation;  an 
obligation  of  justice  and  not  of  bencYolence  or  pieiy.''  And 
if  this  come  to  be  the  inquiry,  where  is  the  obligation  of  justice 
requiring  a  wife  to  pay  a  demand  contracted  by  a  husband,  for 
the  means  of  increasing  and  confirming  him  in  his  habits  of 
ruinous  intemperance,  and  by  which  she  and  her  children  may 
have  been  reduced  to  poYcrfy  ?  Be  that  as  it  may,  we  have  not 
the  means  of  ascertaining  the  true  state  of  facts  indicating  her 
obligation  to  discharge  or  repudiate  her  undertaking  by  the  note 
in  suit.  It  may  have  been  extorted  from  defendant,  under  some 
mistaken  understanding  of  her  liabilities,  or  from  still  more 
mistaken  notions  of  gratitude  for  supx>os6d  favors.  On  the  con- 
trary, I  will  not  undertake  to  say  that  the  plaintiff  may  not  have 
been  actuated  by  good  motives,  or  that  he  may  not  have  afforded 
to  the  defendant  and  her  children  the  necessary  means  of  sup- 
port. This  is  a  matter  that  can  not  be  very  well  reached  by 
anything  like  the  certainty  of  legal  justice,  and  must  be  left  to 
the  conscience  of  the  parties. 

Taking  the  case  as  we  find  it,  we  are  satisfied  with  the  verdioti 
and  therefore  refuse  the  motion  for  a  new  trial. 

O'NsALL,  EvAHS,  and  Wabdlaw,  JJ.,  concurred. 

BiaiABDSOx,  J.,  delivered  a  dissenting  opinion. 


876  Rose  v.  Laffan.  [S.  Carolina, 

Failubb  of  Ck>N8ii>iBATioir  OF  A  NoTi  18  ▲  QooD  Dewmkbe:  DkHn»om 
▼.  fftttt^  25  Am.  Dec  890.  and  note  992,  where  oaees  in  thb  eerlee  on  thie 
point  era  ooUeoted. 


BoBB  V.  Laffak  and  Redmond. 

[2  8raase»  Law,  494.] 

^CUonMB"  SuBJonriD  vo  thb  Nams  of  a  Pabtt  in  whuee  Urot  m  Ull  of 
eKohenge  hae  been  aooepted  ie  a  men  deBcHptio  permmOp  ead  tbe  legal 
title  Teste  in  the  party  peraooally.  It  implies  no  benefit  to  the  bank  of 
iHildh  tbe  party  may  be  cashier. 

Bkoit  of  AonoH  at  Law  is  vested  solely  in  the  party  having  tiie  strict 
legal  title  and  interest  in  exclusion  of  the  equitable  daim. 

A88U1IPSIT  on  a  bill  of  exchange  drawn  on  defendants,  and 
accepted  by  them,  in  favor  of  A.  G.  Bose,  cashier,  or  order. 
The  draft  was  not  paid,  and  Bose  sued.  Defendants  mored  for 
a  nonsuit  on  the  ground  that  the  action  should  haye  been 
brought  in  the  name  of  the  Bank  of  Oharleston.  Motion  de- 
nied, and  defendants  appealed. 

A.  O.  and  E,  Mdgraihf  for  the  motion. 

PeHgru  and  Lesesne,  contra. 

Fbost,  J.  The  bill  sued  is  in  the  usual  form,  payable  to 
A.  G.  Bose,  cashier,  and  accepted  by  the  defendants.  The 
action  is  in  the  name  of  the  plaintiff,  for  the  use  of  the  Bank 
of  Charleston.  The  questions  presented  by  the  motion  for 
nonsuit  are,  whether  the  legal  interest  in  the  draft  is  in  the 
plaintiff;  and  if  it  be,  but  for  the  use  of  the  Bank  of  Charleston, 
whether  the  action  should  not  be  in  the  name  of  the  latter.  If 
the  word  cashier  were  not  subjoined  to  his  name,  the  tenor  of 
the  bill  would,  indisputably,  Test  the  legal  interest  in  the  plaint- 
iff. The  addition  to  his  name  of  the  word  "  cashier,''  is  a  mere 
deacripHopersoTus.  It  implies  no  benefit  for  the  Bank  of  Oharles- 
ton; eyen  if  it  had  been  expressed  in  the  bill  to  have  been  pay- 
able to  the  plaintiff—''  cashier  of  the  Bank  of  Oharleston" — ^the 
legal  interest  would  still  be  in  him.  A  note  payable  to  one  as 
administrator,  yests  the  legal  interest  in  him,  personally,  and 
not  in  his  representatiye  character.  In  Buffum  y.  Ohadwick^  8 
Mass.  103,  a  promissory  note  was  given  to  the  plaintiff,  **  agent 
of  the  Proyide&ce  ^at  Manufactory."  It  was  objected — ^the  ac- 
tion should  have  been  brought  in  the  name  of  the  company;  but 
it  was  ruled  to  be  a  contract  with  the  agent  personally,  and  the 
addition  to  his  name  was  only  descriptio  persanoB. 

lu  Potter  etal.y.  Yale  CoUeffe,  SOonn.  62,  Hie  action  was  omax 
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agreement  by  the  plaintiff,  Potter,  and  four  others,  a  oommittee 
of  the  subscribers,  to  raise  a  fund  for  the  benefit  of  the  Congre- 
gational Socieiy  in  Plymouth.  It  was  insisted  that  the  action 
should  have  been  brought  in  the  name  of  the  subscribers,  that  the 
agreement  was  for  their  benefit,  therefore  the  action  should  have 
been  brought  in  their  names.  Hosman,  0.  J.,  says,  that  the 
contract  was  made  expressly  with  thi>  plain tiflfs,  does  not  admit 
of  a  question.  The  addition  to  theirnames  makes  no  difference. 
It  is  merely  descr^^fHo  personarum.  It  is  clear  that  the  addition 
of  the  word  cashier,  after  the  plainiLTs  name,  was  merely  sur- 
plusage, and  that  the  legal  interest  in  the  contract  vested  in  him. 
That  the  bill  was  made  payable  to  him,  for  the  use  of  the  Bank 
of  Charleston,  does  not  affect  his  right  of  action.  In  general, 
an  action  on  a  contract,  whether  express  or  implied,  or  whether 
by  parol  or  under  seal,  or  of  record,  must  be  brought  in  the 
name  of  the  parties  in  whom  the  legal  interest  in  such  contract 
is  vested.  Courts  of  law  will  not,  in  general,  notice  equitable 
rights,  as  contradistinguished  from  the  strict  legal  title  and  in- 
terest, so  as  to  invest  the  equitable,  or  beneficial  claimant  with 
the  abiliiy  to  adopt  legal  proceedings  in  his  own  name,  even 
though  the  equitable  right  embrace  the  exclusive  benefit  to  be 
derived  from  the  contract:  1  Chit.  PI.  2,  (a).  The  right  of  action 
at  law  is  vested  solely  in  the  parly  having  the  strict  legal  title 
and  interest  in  exclusion  of  the  equitable  claim.  Smith  v.  Kenr 
daUf  6  T.  B.  128,  was  an  action  on  a  promissory  note  to  pay  the 
plaintiff  forty  pounds  in  trust  for  Mrs.  T.  It  was  objected  this 
note  was  only  evidence  of  money  lent,  or  paid  by  Mrs.  T.,  and 
not  by  the  plaintiffs.  Verdict  was  entered  for  defendant,  with 
leave  to  plaintiff  to  move  to  have  it  set  aside,  on  several  other 
grounds  besides  this.  Lord  Eenyon  made  the  rule  absolute  to 
enter  verdict  for  the  plaintiffs.  This  point  was  not  noticed  in 
the  decision,  and  must  have  been  abandoned.  In  some  cases  of 
contracts  made  with  agents,  it  may  be  difficult  to  determine 
whether  the  stipulations  inure  to  the  agent,  personally,  so  that 
the  legal  interest  vests  in  him,  for  the  benefit  of  the  principal,  or 
whether  the  legal  interest,  and  right  of  action,  vest  in  the  prin- 
cipal. The  cases  of  Oilmore  v.  Pope^  6  Mass.  491,  and  PigoU 
V.  Thompson,  8  Bos.  &  Pul.  150,  cited  in  the  argument  for  the 
appellant,  are  of  this  kind.  In  the  latter  case  defendant  agreed 
to  pay  the  rent  of  certain  toUs  to  the  "  treasurer  of  the  com- 
missioners," and  it  was  held  the  treasurer  could  not  maintain 
the  action  in  his  own  name,  because  the  intention  of  the  agree- 
ment was  the  defendant  should  pay  the  money  to  whom  the 
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eomTniflmoners  Bhoiild  chocNse  to  make  the  traasozer  for  the  time 
being;  so  that  the  contract  was  not  personal  to  the  treasorer, 
bat  the  legal  interest,  and  the  right  to  sue*  were  in  the  commis- 
sioners. In  the  case  from  8  Oonn. ,  bef oie  cited,  the  legal  inter- 
est was  decided  to  be  in  the  committee,  for  the  benefit  of  the 
association.  The  legal  interest  in  the  canse  of  action  in  this 
case,  Tested  in  the  plaintiff;  the  action  was  properly  brought  in 
h\ti  name. 
The  motion  is  dismissed. 

Bkhabdsoh,  (yNsAXXi,  Etaxs,  Butubb,  and  Wabixlaw,  JJ.,  con- 
coned. 

Who  mat  Bum  upon  a  Non  Patabu  to  a  Cashhr.— If  tlw  office  only 
b  mentionad,  and  the  nsme  of  the  officer  no^  m  "to  the  oMhier  of  the  Com- 
meraal  Bank  or  his  order,'*  there  eeems  to  be  no  donbt  hat  the  corporatioB 
bank  may  me:  Commereial  Bemk  ▼.  FnaMh^  21  Pick.  486;  Rmmey^  Tvw- 
wrtTt  ▼.  Anderson,  1  MoMolL  300;  AUUm  t.  Heartman,  Tnamnr,  2  Ala.  099. 
So»  too»  where  the  note  waa  made  payable  to  a  panon  named,  with  the  addi- 
tion "treaaorer,  etc.,  or  hia  snoceflaor  in  office,"  it  waa  held  that  the  tmsteea 
were  the  proper  partiea  plaintiff:  Tnuieea  etc.  t.  Parka,  10  Me.  441.  See 
alao  DupoHi  t.  ML  PkaamU  Ferry  Co.,  9  Rich.  L.  26S,  and  AwMera  L^ft 
Iiu»  Co,  V.  Cfraiff,  3  Fla.  262.  And  this  principle  appliea,  whether  the  inatm- 
ment  ia  payable  to  the  agent  of  a  firm  or  corporation,  or  to  the  official  agent 
of  a  state  or  county;  and  the  state  or  comity  may  sue  upon  it  ia  its  own  name: 
Duffem  T.  UnUed  8taie$,  8  Wheat.  172;  ArtingUm  t.  HMk,  1  D.  Chip.  431; 
8.  C,  12  Am.  Dec.  704;  GtorloMl  v.  iS^nofeis,  20  Me.  46;  ifflote  t.  Boiee,  2  Mo. 
Lean,  352. 

Notes  Patabls  to  "A.  B.,  CASimni,  ob  Ordsb,"  ok  dt  Sdolab  Fobm, 
upon  which  do  not  appear  the  names  of  the  corporations,  hare  been  the  sub- 
ject of  more  judicial  study.  Some  comparatiTely  early  decisions  maintain 
that  the  right  of  action  is  in  the  payee  named  only;  because  the  legal  title  is 
in  him,  and  that  the  one  having  the  legal  title  alone  is  entitled  to  sue;  and 
that  the  addition  "cashier"  is  d/eocripl&o  permmm  only,  and  does  not  even  imply 
an  interest  in  the  bank:  Rom  v.  Laffcun,  eupra;  CampbeU  y.  Humphries,  2 
Scam.  478;  McHenry  y.  Bidgley,  Id.  309;  S.  C,  35  Am.  Dea  110;  Borah  v. 
Long,  4  Dev.  ft  B.  274;  S.  C,  34  Am.  Dec.  378.  In  the  latter  case  the  court 
said:  "  It  [the  debt]  was  due  to  him  personally.  The  word  cashier  waa  but 
descriptiTe  of  the  individual  to  whom  the  note  waa  made  payable.  The 
legal  interest  of  the  debt  was  in  the  plaintiff.  The  action  was  properly 
brought  by  him,  and  the  judgment  rendered  for  him  in  his  natural  capacity. 
Whether  he  was  a  trustee  for  the  bank  or  any  other  person  is  an  inquiry  with 
which  a  court  of  law  has  no  concern.'*  So,  too,  in  the  United  States  circuit 
court  for  the  district  of  Vermont,  it  was  held  that  where  a  note  waa  payable 
to  "  Samuel  Jaudon,  Esq.,  cashier,  or  order,"  the  plaintiffs  could  not  sustain 
an  action  upon  it,  nor  give  it  in  evidence  under  a  count  for  money  had  and 
received  to  their  use,  or  on  an  account  stated  with  them,  although  it  appeared 
that  the  note  was  given  for  a  debt  due  the  bank,  that  Jandon  was  cashier, 
took  the  note  as  agent  of  the  bank,  and  had  no  penonal  interest  in  it:  Bank 
qf  UttiUd  StaUs  v.  Lyman  et  al.,  20  Vt.  666.  But  a  diffarent  view  prevails 
fai  the  state  coorta,  as  will  be  eeen  hereafter. 
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Although  the  doctrine  has  been  thoB  broadly  maintained  that,  on  notea 
payable  to  a  person  named  with  the  addition  "  cashier,"  only  the  party  named 
was  entitled  to  sae,  the  later  anthoritiee  favor  an  entirely  different  doctrine, 
and  now  greatly  preponderate  in  favor  of  the  right  of  the  principal  to  sue  on 
snoh  contracts,  and  to  introduce  eztrinsio  evidence  to  show  the  true  relation 

of  the  parties.  JnthecaaeotBaidwmy.  The  Baiikqf  Newbury,  I  V/aXLTI^t 
the  subject  is  elaborately  discussed.  The  note  in  that  case  was  payable  to 
the  order  of  "  0. 0.  Hale,  Esq.,  cashier,**  and  two  questions  arose  in  the  case: 
1.  Whether  the  bank  could  sue;  and,  2.  Whether  parol  evidence  could  be  in- 
troduced to  show  what  bank  was  meant.  Both  questions  were  decided  in  the 
affirmative,  and  the  positions  there  taken  have  been  sustained  by  numerous 
authorities:  Commercial  Bank  v.  Ik-eneh,  21  Pick.  486;  S.  C,  32  Am.  Dec  280; 
Mechatnie^  Bank  qf  Alexandria  v.  The  Bank  cfCoiwmhia,  5  Wheat  326;  Foiger 
V.  Chasty  18  Pick.  63;  WotertmH  Bank  v.  WkUe,  1  Denio,  608;  PraU  v.  To- 
peka  Bank,  12  Kan.  570;  Barney  v.  ^eioeom5,  9  Cush.  46;  Wrighi  v.  Boyd, 
3  Barb.  523;  First  Nat.  Bank  qf  Angelica  v.  ffaU,  44  N.  Y.  395;  Bank  ^ 
Oeneeee  v.  PaUhin  Bank,  19  Id.  312;  Bank  of  New  Tork  v.  Bank  of  Ohio,  29 
Id.  619;  OaaCon  v.  Union  City  Nat,  Bank,  84  Mich.  279;  Bank  qf  Manchester 
V.  Slason,  13  Vt.  334;  BuOcmd  and  ^srUngUm  R.  R,  Co.  v.  (kle,  24  Id.  38. 
But  while  the  law  has  become  thus  settled,  that  the  corporation  principal 
may  maintain  an  action  on  a  note  drawn  in  favor  of  the  cashier,  cases  are  not 
wanting,  in  which  the  right  of  the  cashier  to  maintain  such  action  in  his  own 
name  has  also  been  upheld:  FairfiM  v.  Adams,  16  Pick.  381;  Johnson  v.  Oal- 
lin,  27  Vt.  87.  In  those  cases  where  it  Ib  held  the  cashier  is  the  proper  party 
plaintiff,  the  right  of  the  corporation  to  be  such  is  not  negatived;  and  where  the 
corporation  has  been  held  the  proper  party,  the  right  of  action  in  the  cashier 
is  not  denied.  It  seems  suit  might  be  sustained  in  the  name  of  either:  Fasr" 
child  V.  Adaims,  16  Pick.  381;  Baldwin  v.  Bank  qf  Newbury,  1  Wall.  234, 242; 
Shaw  V.  Strnu,  1  Cush.  228,  254;  Commercial  Bank  v.  Frtnch,  21  Pick.  486; 
Trustees  etc.  v.  Parks,  10  Me.  441. 

NoTXS  Patablb  to  "A.  B.,  Caahikb,'*  and  Ikdobssd  bt  Hm. — Such 
notes  may  be  indorsed  by  the  cashier  with  the  same  addition  to  his  signature^ 
and  such  indorsement  has  been  held  to  bind  the  bank.  Gray,  J.,  says: 
"  When  a  writing  Ib  thus  executed  with  full  authority  from  a  principal,  and 
iu  received  by  the  payee  as  the  obligation  of  the  principal,  the  party  on  whose 
account  it  is  executed  is  alone  liable;*'  and  further  on:  "  The  same  strictness 
is  not  required  in  the  execution  of  commercial  paper  as  between  banks,  that 
is  in  other  respects  between  individuals.  The  indorsement  by  a  cashier,  in 
his  official  capacity,  was  made  in  behalf  of  the  bank:  Bcmk  of  Oenesee  v. 
Patekin  Bank,  19  N.  T.  313;  S.  C,  13  Id.  309;  BisseU  v.  first  Nat.  Bank,  69 
Bk  St.  415;  State  Bank  v.  Fax,  3  Blatchf.  431;  Northampton  Bank  v.  Pepocn, 
11  Mass.  288;  Folger  v.  Chase,  18  Pick.  63;  Both  v.  Ross  Co.  Bank,  41  Barb. 
586;  Bank  qfthe  Stale  qfNew  Tork  v.  Muskingum  Branch  of  State  Bank  qf 
Ohio,  29  N.  T.  632;  Watervliet  Bank  v.  White,  1  Denio,  609. 

In  Wisconsin,  though  the  indorsement  was  made  wrongfully  in  the  form 
above,  it  was  held  that  as  toward  a  bona  fidt  holder  for  value,  without  no- 
tice, it  would  bind  the  bank:  HfiughUm  v.  First  National  Bank  of  EUshom, 
26  Wis.  663.    It  follows  a  fortitni  that  notes  payable  to  '*A.  B.,  cashier,  or 

ovder,**  may  be  indorsed  "A.  B.,  cashier  of  the Bank,**  or  " BMik« 

by  A.  B.,  cashier,*'  and  the  bank  will  be  bound  by  the  indorsement. 

Suit  bt  Pbingifal  on  Notb  of  Aoknt  Gknkballt:  See  note  to  AfUngkm 
r.  Hmds,  12  Am.  Dea  713. 
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ptranriiAW.as.] 

PBOMnaoKT  Non  Aoobptbd  by  a  Landlobd  nr  Lkeu  ow  Rnrr  due  on  m 
written  Imm  do  not  extinguish  the  orighud  debt»  hat  opeimte  to  KUfpend 
hie  right  of  diitieee  during  the  time  allowed  for  the  pejnMnt  of  the  notaa. 

CovsiDBUTiow  OF  A  KoTB  IB  SumoDDTT  if  it  givee  to  the  lendlofd  e  new 
■eoorlty  end  eahjeoto  the  leane  to  a  new  liability. 

Bepijevzn.  Figke  leased  of  Jadge  a  tenement  for  a  term  of 
three  yean.  The  quarter's  rent  being  doe,  Fiake  gave  Judge  his 
promisaoiy  notes  for  the  same.  Judge  gave  a  xeeeipt  for  the 
notes  expressing  that  they  were»  when  paid,  to  be  in  fall  for  the 
rent.  Before  any  of  the  notes  were  due  Judge  issued  a  distress 
warrant;  the  goods  were  replerined,  and  the  case  tamed  on 
whether  the  landlord  by  taking  the  notes  had  entered  into  a 
eontraot  to  wait  for  the  rent  until  the  notes  were  due.  The 
eourt  held  he  had  not.  Yerdiot  for  plain tiflh.  Defendants  ap- 
pealed. 

r,  for  the  motion. 


ioe,  oorUra. 

CyNsAXXi,  J.  Two  questions  arise  in  this  case:  1.  Did  the 
notes  aocejited  by  the  defendant.  Judge,  operate  as  an  agreement 
to  suspend  his  right  of  distress  until  there  was  a  default  in  pay- 
ment? 2.  Was  there  a  sufficient  consideration  to  make  the 
agreement  to  suspend  enforceable  as  a  legal  contract  ? 

1.  The  receipts  giren  for  the  notes  are,  that  they,  when  paid, 
ahall  be  in  fall  of  the  respective  quarters  of  rent  for  which  they 
are  given.  The  plain  import  of  this  is,  on  the  part  of  the  land« 
lord,  I  accept  this  in  lieu  of  rent,  imtil  the  securiiy  is  due,  then, 
if  it  be  not  paid,  my  remedy  by  distress  will  be  resorted  to.  It 
is  very  true,  that  the  making  of  a  promissory  note,  or  bill,  is 
not,  of  itself,  satisbtction  of  an  antecedent  debt.  But  yet  it  is 
equally  true,  if  it  be  accepted  as  payment,  it  would  have  that 
effect.  If  the  mere  making  of  a  promissory  note  or  bill  be  not 
satisfaction  of  a  precedent  debt,  what  legal  effect  does  it  have? 
It  unquestionably  operates  to  suspend  the  parly's  right  to  sue 
on  the  old  debt  until  a  right  of  action  would  be  given  on  the 
new.  In  the  language  of  some  of  the  cases,  it  is  prima  /aoie 
satisfaction,  and  this  prima  facie  conclusion  must  be  removed 
before  the  parly  can  recover  on  the  old  debt. 

This  can  not  be  denied  in  cases  of  simple  contract,  for  the 
books  are  full  of  such  cases,  as  Burdick  v.  Oreen,  16  Johns.  347; 
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PirUard  y.  Ibckington,  10  Id.  108;  Angd  y.  Feltan,  8  Id.  149; 
and  Holmes  y.  De  Camp,  1  Id.  84  [8  Am.  Dec.  298].  The  diffi- 
culty is  in  saying  what  is  the  effect  of  a  hill  or  note  on  a  higher 
secuiiirf .  Qenerally  speakings  there  is  no  doubt  about  the  rule» 
that  it  would  not  depriYe  the  parly  of  the  benefit  of  such  higher 
securiiy  by  extinguishing  it.  But  I  do  not  peroeiYe  why  it  may 
not  be  considered  as  a  contract  to  wait  on  the  higher  secuxitj 
until  the  note  or  bill  is  due,  and  then,  if  not  paid,  to  resort  to 
it.  Mr.  Ohitiyy  in  his  treatise  on  contracts,  p.  598,  after  stating 
generally  the  rule  which  I  haYe  stated,  and  which  is  extracted 
from  cases  of  simple  contracts,  says:  ''  The  reason  that  the  in- 
strument, during  its  currency,  is  a  bar  to  an  action  for  the  debt, 
is,  that  the  entering  into  a  new  engagement  and  securiiy,  by  be- 
coming a  party  to  an  instrument  which  subjects  the  debtor  to 
peculiar  liabilities,  or  affords  the  creditor  fresh  and  peculiar 
rights,  constitutes  a  new  and  good  consideration  for  giYing 
credit.  I>uring  the  currency  of  the  securiiy,  the  original  rem- 
edy is  .therefore  suspended,  or  in  abeyance."  The  reason  thus 
giYen  for  the  rule  makes  it  applicable  to  all  classes  of  debts,, 
and  in  all  it  would  haYe  equal  effect:  for  if  it  be  good  as  a  con- 
tract, to  giYe  time  on  a  contract  of  equal  degree,  it  must  be  so 
of  one  of  superior  degree.  In  Chitiy  on  Bills,  128,  the  rule  is 
stated,  **  a  person,  by  taking  a  bill  of  exchange  or  promissory 
note,  in  satisfaction  of  a  former  debt,  or  of  a  debt  created  at  the 
time,  is  precluded  from  afterwards  waiYing  it,  and  suing  the 
person  who  gaYe  it  to  him  for  the  original  debt,  before  the  bill 
is  due;  for  the  taking  of  the  bill  amounts  to  an  agreement  to 
giYe  the  person  deliYering  it  credit  for  the  length  of  time  it  has 
to  run."  The  general  terms  of  this  rule  coYer  all  debts,  but  it 
is  true  the  cases  referred  to  were  where  the  original  contracts 
were  simple  contracts.  But  the  judges  do  not  make  anything 
of  that  circumstance.  Indeed,  in  all  the  cases,  as  in  Stedman  y. 
Oooch,  1  Esp.  8,  the  language  is  used  as  was  by  Lord  Eenyon, 
in  that  case,  who  said  that  *^  the  law  was  dear,  that  if  in  pay- 
ment of  a  debt,  the  creditor  is  content  to  take  a  bill  or  note, 
payable  at  a  future  day,  he  can  not  legally  commence  an  action 
on  his  original  debt,  until  such  bill  or  note  becomes  payable, 
or  default  is  made  in  payment."  In  PiUnam  y.  Lewis,  8  Johns. 
889,  where  a  note  was  giYen  by  the  defendant,  for  an  account 
against  his  intestate,  it  was  held  that  the  note  was  no  payment 
of  the  book  debt;  it  could  only  suspend  the  right  of  action 
during  the  time  allowed  for  the  payment  of  the  note.  Looking 
at  the  note  or  bill  taken  in  satisfaction  as  a  contract  to  giY» 
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time,  if  it  be  founded  on  a  sufficient  consideration,  there  can  be 
no  difficulty  in  holding  it  to  be  binding  upon  the  creditor  by  a 
contract  of  superior  as  well  as  one  of  equal  degree. 

The  cases  of  PrirUems  v.  Helfried,  1  Nott  k  M.  187;  Bailey 
Y.  Wright^  8  McCord,  484,  and  Price  v.  Limehouse,  4  Id.  544, 
do  not  militate  against  this  view.  For  in  the  case  from  1  Nott 
A  McOord,  an  order  was  drawn  on  a  person  not  in  funds,  and 
hence  its  non-payment  cast  the  landlord  back  on  his  original 
rights.  In  the  case  from  8  McCord,  the  single  bill  expressed  upon 
its  face  that  it  was  given  for  rent,  and  there  was  no  attempt  to 
enforce  payment  until  it  was  due.  In  4  McCord,  the  case  was  on 
a  penal  bond,  conditioned  to  pay  in  installments,  one  of  which 
was  due  before  the  distress  was  resorted  to.  •  This  was  enough; 
for  the  debtor  had  not  kept  his  contract,  and  hence  the  creditor 
oould  not  be  compelled  to  do  it.  There  is,  therefore,  I  think, 
no  difficuliy  in  concluding  that  the  notes  accepted  by  the  land- 
lord were  an  agreement  on  his  part  to  extend  the  time  of  pay- 
ment. It  is,  then,  necessary  to  inquire  whether  this  agreement 
S9  supported  by  a  sufficient  consideration. 

2.  Anything  which  confers  benefit  on  the  parfy  promising,  or 
is  loss  or  inconvenience  to  the  parfy  to  whom  the  promise  is 
made,  is  a  sufficient  consideration:  Chit,  on  Con.  25.  Here  the 
inquiry  will  be,  was  the  mtMnQ  of  the  notes  a  benefit  to  the 
landlord,  or  a  loss  to  the  tenants?  It  gave  to  the  landlord  an 
additional  security,  and  that  a  commercial  one,  upon  which  he 
could  raise  money,  and  which,  if  not  paid,  would  then  give 
place  to  the  former  securiirf,  the  right  to  distrain.  This,  it 
seems  to  me,  was  a  plain  benefit.  So,  too,  the  debtor,  the  ten- 
ant, placed  himself  in  this  position:  if  he  failed  to  pay,  he  was 
liable  to  be  protested,  and  thus  lose  his  credit,  which,  to  a  man 
in  trade,  would  be  a  great  loss.  And  everywhere,  the  &ct  of 
making  a  promissory  negotiable  note  subjects  a  parly  to  a  new 
liability;  for  if  it  be  negotiated  before  due,  all  the  maker's  de- 
fenses against  the  original  creditor  are  gone. 

In  the  extract  already  made  from  Chitty  on  Contracts,  598, 
the  making  of  such  a  note  or  bill  is  stated  to  be  "  a  new  and 
good  consideration  for  giving  credit."  In  Leigh's  N.  P.  1, 
29,  the  same  principle  is  affirmed,  and  the  case  of  Ikin  v.  Brook^ 
1  Bam.  &  Adol.  124;  S.  C,  20  Eng.  Com.  L.  428,  is  referred 
to.  That  case  was  brought  on  a  contract  of  indemnity,  which, 
with  the  consideration,  was  set  out  as  follows,  in  the  first  count, 
viz. :  the  defendant  and  one  West,  as  assignees  of  John  Ikin,  a 
bankrupt,  preferred  certain  claims  against  the  plaintiff,  and  that 


Jan.  1844.]  Judge  ada.  Fiske.  883 

in  consideration  of  the  plaintiff  having  ddiyered  to  them  two 
promiflsozy  notes  of  him,  the  pLuntiff,  for  one  hundred  pounds, 
and  four  hundred  pounds,  payable  to  them,  as  sach  assignees, 
as  a  composition  for  and  in  satisfaction  of  all  claims  which  they, 
as  assignees,  had  against  the  plaintiff,  they  promised  to  indem- 
nify him  against  all  and  every  other  liability  which  he  was  nndar 
on  account  of  John  Son.  The  second  count  stated  the  consid- 
eration the  same  as  to  the  notes,  and  added,  "  and  also  a  cog^ 
novU,"  and  laid  the  promise  to  be  in  consideration  of  the  money 
so  secured  to  be  paid  to  them.  It  was  held  by  the  court  that 
the  consideration  thus  stated  was  sufficient,  and  that  the  plaint- 
iff might  recover  on  the  indemnify  without  the  payment  of  the 
money  thus  secured  to  be  paid.  This,  it  will  be  seen,  is  the 
very  case  before  the  court;  for  there,  as  well  as  here,  the  se- 
curify  for  an  existing  debt  was  the  consideration.  Being  hence 
satisfied  that  the  consideration  is  enough  to  sustain  the  contract 
to  give  time  on  the  contract  for  rent  until  the  notes  were  due,  it 
follows  that  that  contract  bound  Judge,  and  that  he  had 
no  right  to  distrain  for  rent  arrear;  and  that  he  is  liable  for 
damages  for  the  trespass  committed  in  levying  his  distress  war- 
rant. The  jury  were  therefore  right,  and  their  verdict  can  not  be 
disturbed. 

The  motion  is  dismissed. 

BmHABDsov,  BuTLKB,  WABDLiLw,  and  FaosTy  JJ.,  eonoufred. 

Evans,  J.,  delivered  a  dissenting  opinion. 


AooKPTAVos  or  A  NoTB  FOB  A  PBK-Bxnmro  D«  merely  enepeiide  the 
cemedy  antQ  the  note  matnxeB:  CfUnn  t.  SmUhf  20  Am.  Dea  462. 

It  dobs  NOV  ExmroniBH  thb  Dbbt,  unless  it  n  Sxpbisslt  Bbobivbd 
AS  Patmbmt;  bat  npon  non-payment,  the  creditors  may  sae  on  the  original 
«ontraot:  Paie$hall  v.  Apthorp,  1  Am.  Dec  8;  Murray  v,  Chwfemeur  ei  oL, 
Id.  177;  Tobqf  y.  Barber,  4  Id.  326;  JokMon  v.  Weed,  6  Id.  279;  BareOi  ▼. 
Brown,  10  Id.  683;  Muldan  ▼.  Whitloek,  13  Id.  633;  Paiapaeo  v.  Smith,  14 
id.  268;  Hart  ▼.  BoUer,  16  Id.  636;  Coetdo  v.  Oave.,  27  Id.  404;  NmoaU  v. 
Huuey,  36  Id.  717;  EtkUe  ^Dama  e<  a^,  34  Id.  674.  But  amra,  see  Wrigki 
▼.  Crodoery  Wart  Co.,  8  Id.  68;  Vomer  v.  Nobleborough,  11  Id.  48;  ffutchku 
V.  OleuU,  24  Id.  634;  Holmes  v.  Smyth,  33  Id.  660.  If  the  creditor  saes  on 
the  original  contract,  he  must  produce  the  note  at  trial,  or  prove  its  losst 
ffohne$  ▼.  Ds  Oamp,iS^  Id.  293;  Holmes  y.  Smyth,  stqfra, 

AoBSBMBNT  THAT  A  NoTB  IB  RsoEPrBD  AS  Patmbnt,  wlll  not  be  pcesamed: 
Whitbeek  ▼.  Van  Ness,  6  Am.  Dec  386,  note;  Wright  v.  OrodBcry  Wart  Co., 
S  Id.  71»  note;  Glenn  ▼.  Smith,  20  Id.  452.  Gonira:  Aptharp  y.  Shepard,  I 
Id.  6;  Thaeher  v.  IHnsmare,  4  Id.  61;  Maneelff  v.  McOee,  4  Id.  106;  Butts  v. 
Dean,  36  Id.  389;  NewaU  y.  Hussey,  36  Id.  717.  The  latter  cases  sre  fzooi 
Maine  and  Massachnsetts,  where  a  doctrine  preyails  contrsxy  to  the  one  gen- 
«ally  accepted. 
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O'Bhien  &  Fbteb  v.  Boumd  et  al. 

(9  tranr  Law.  49S.] 

Joore  Ck>NT]U0r— Violation — Lllbzlitt. — ^Where  Mrend  penoni  jointly 
bire  a  oarriAge,  hones,  and  drifor,  and  permit  a  stnuiger  to  drive  it,  or 
nnderfaJke  to  drive  it  themeelvee,  it  is  a  violation  of  the  oontraot,  and 
for  any  damage  arising  ont  of  the  breach  of  a  Joint  oontraot,  all  are  liaUe. 

CUn  or  MxBX  PAsanroKBa  n  DrarxNOumBiD  from  the  case  of  persona 
Jomtly  hiring  a  oarriage,  horses,  and  driver. 

CowKt  WILL  HOT  Sbtb  Baok  thb  Cisi  OK  AX  Immazibial  Podit  whiob 
did  not  inflnenoe  the  verdiot. 

Oasi.  Defendants  jointij  hixed  a  oaniage,  hones,  and  dxiTer 
of  plaintiflh.  Bound,  one  of  the  defendants,  drove.  A  ooUision 
ocouned,  and  the  horses  ran  away,  injuring  both  carriage  and 
horses.  Plaintifls  sued.  Verdict  against  all  the  defendants* 
Defendants  appealed. 

Biohardaon  and  BAoe^  tar  the  motion. 

BaUey,  contra. 

Etahs,  J.  In  this  case  it  was  submitted  to  the  jury  to  de» 
cide:  1.  Whether  the  injury  complained  of  arose  from  the  un- 
sTrillfulnflflfl  or  negligence  of  Bound,  who  had  usurped  the 
place  of  the  driver;  and,  2.  Whether  the  hiring  was  by  the  joint 
contract  of  all  the  defendants.  In  the  event  that  both  of  these 
questions  were  decided  by  the  jury  in  the  affirmative,  they  were 
directed  to  find  for  the  plaintLflb  against  all  the  defendants.  In 
the  charge  to  the  jury,  it  was  assumed  to  be  the  law,  that  in  a 
case  of  joint  hiring,  all  were  liable,  although  the  injury  arose 
from  the  act  of  one,  and  the  others  were  entirely  passive.  The 
correctDCjss  of  this  charge  is  made  one  of  the  grounds  of  appeal, 
and  I  shall  now  proceed  to  inquire  whether  it  be  correct  or  not 
In  the  consideration  of  the  case,  I  shall  assume  that  it  is  estab- 
lished by  the  verdict,  that  all  the  defendants  hired  the  carriage 
and  driver,  and  that  they  were  not  mere  passengers  in  a  public 
conveyance,  or  passengers  in  a  carriage  hired  by  Bound.  The 
contract  alleged  in  the  declaration  is,  that  the  carriage  was  hired 
by  all,  and  it  was  a  part  of  the  contract  that  the  negro  was 
to  drive  it.  The  object  of  sending  a  driver  was,  that  he  should 
drive,  and  of  course  it  was  implied  that  he  should  be  allowed  to 
drive  without  any  interference  from  any  of  the  party  contract- 
ing. I  have  always  supposed  that  it  was  incident  to  every  joint 
contract,  that  all  were  bound  to  its  performance.  Each  and 
every  one  of  the  contractors  stipulates  that  the  contract  shall  be 
performed  by  all.   If  it  were  a  part  of  the  contract  made  by  all» 
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that  the  oaniage  flhonld  be  driyen  by  the  driTor  alone,  then  to 
permit  a  stranger  to  drive  it,  or  to  undertake  to  drive  it  them- 
aelvesy  wonld  be  a  violation  of  the  oontract,  and  for  any  damage 
aiising  oat  of  a  breach  of  a  joint  oontract,  all  are  liable.  It  does 
not  aeem  to  be  donbted,  that  if  the  defendants  had  hired  the 
carxiage  and  horses  only,  they  would  be  liable;  but  it  was  argued 
that,  as  they  hired  a  driver  along  with  them,  who  was  the  agent 
of  the  owner,  that  ciroumstanoe  makes  a  difference.  So  far  as 
third  persons  are  concerned,  this  may  be  true.  It  has  the  sanc- 
tion of  Judge  Story,  in  his  treatise  on  bailments,  page  267, 
where  it  is  said:  "  If  a  person  hires  a  coach  and  horses  for  a 
journey,  and  the  horses  are  driven  by  the  servant  of  the  stable- 
keeper,  he  (it  seems),  and  not  the  hirer,  is  responsible  for  any 
injury  done  by  the  negligence  of  the  servant  in  the  course  of  the 
journey;  for  tiie  servant,  undei^  such  circumstances,  is  properly 
to  be  deemed  in  the  employment  of  the  stable-keeper,  and  not  of 
the  hirer;''  and  **  for  the  like  reason,  if  a  person  hires  a  carriage 
and  horses,  and  the  owner  sends  a  postilion  or  coachman  with 
them,  to  drive  them,  the  hirer  is  discharged  from  all  attention 
to  the  carriage  and  horses,  and  he  remains  liable  only  to  take 
ordinary  care  of  the  glasses  and  inside  of  the  carriage." 

And  such  seems  to  be  the  principle  of  the  case  of  Davey  v. 
Chamberlain^  4  Esp.  229,  in  which  it  is  said:  ''  If  a  person  driv- 
ing his  own  carriage,  took  in  another  person  as  a  passenger^ 
such  person  could  not  be  subjected  to  an  action  in  case  of  any 
misconduct  in  the  driving  of  the  proprietor,  as  he  had  no  care 
or  concern  with  the  carriage."  But  in  that  very  case  it  was  held 
that  where  both  had  hired  a  chaise,  and  an  injury  was  done  to  a 
stranger,  by  the  negligent  driving  of  one,  both  were  liable,  al- 
though the  other  defendant  was  entirely  passive  and  free  from 
any  blame.  And  if,  on  account  of  the  joint  hinng,  all  were 
liable  to  a  stranger  for  the  misconduct  of  one,  much  more- 
should  they  all  be  liable  in  this  case,  where  the  injury  has  re- 
sulted from  a  violation  of  the  contract  of  all.  The  principles 
quoted  from  Stozy,  and  the  case  in  Espinasse,  point  to  a  very 
important  distinction  between  the  liabiliiy  of  a  mere  passenger 
and  the  liabiliiy  of  a  joint  hirer.  If  two  persons  get  into  an 
omnibus,  to  be  carried  from  one  part  of  the  diy  to  another,  or 
a  stage-coach,  or  a  hack,  they  are  mere  passengers.  There  is  no- 
bailment  or  hiring  of  the  carriage  to  them,  and  of  course  thera 
is  no  joint  hiring  or  joint  liabiliiy.  But  if  two  persons,  by  joint 
contract,  hire  a  coach,  horses,  and  driver,  to  go  to  Columbia^ 
they  have  no  right  to  go  elsewhere,  or  to  use  them  otherwise 
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ihan  according  to  the  contract;  and  if  they  use  them  to  go  to 
another  place,  or  if  they  violate  the  contract  and  set  a  stranger 
on  the  box,  or  one  of  them  undertakes  to  driye  it  himself,  and 
the  carriage  is  broken,  or  the  horses  or  driyer  (if  a  slaye)  be  in- 
jured, it  would  be  no  answer  to  an  action  against  all,  to  say  the 
injury  has  resulted  from  the  act  of  one  of  the  joint  contractors. 
The  contract  in  this  case  was  clearly  that  the  driyer  was  to  driye 
the  coach.  The  contract  has  been  clearly  violated,  the  plaint- 
iff's property  has  been  injured.  Is  he  to  be  turned  over  to 
Bound  alone  for  redress  ?  How  do  we  know  that  he  would  have 
trusted  Bound  with  his  property  ?  Has  he  not  a  right  to  say,  I 
intrusted  my  property  to  all  of  you,  under  a  contract  that  you 
were  to  suffer  my  servant  to  drive  the  carriage.  This  contract 
has  been  violated,  and  I  have  a  right  to  look  to  all  of  you  for 
redress,  as  my  contract  was  made  vrith  all? 

If  two  hire  a  carriage  without  a  driver,  and  it  be  broken  by 
the  negligence  of  one  who  undertakes  to  drive  it,  it  is  conceded 
both  would  be  liable,  although  the  other  was  passive  and  free 
from  blame.  But  this  joint  liability  arises  altogether  from  the 
joint  contract.  I  do  not  see  any  substantial  ground  for  distin- 
guishing such  a  case  from  the  one  under  consideration.  The 
joint  liability  in  both  cases  arises  from  a  breach  of  a  joint  con- 
tract, and  by  the  default  of  one  of  the  parties  without  the  par- 
ticix>ation  of  the  others.  In  this  case  it  was  a  violation  of  the 
contract  for  Bound  to  assume  the  office  of  driver,  and  as  the 
plaintiff's  loss  was  the  direct  consequence  of  that  act,  all  the 
parties  are  liable.  I  put  my  opinion  entirely  on  the  ground 
that  the  contract  of  joint  hiring  is  established  by  the  verdict  of 
the  jury,  and  that  it  follows  as  an  incident,  if  a  joint  contract 
be  broken,  all  the  contractors  are  liable.  Such  a  case  is  clearly 
distinguishable  from  the  case  of  mere  passengers  to  whom  the 
carriage  is  not  bailed,  and  who  have  entered  into  no  contract, 
except  that  each  will  pay  his  fare.  These  views  dispose  of  the 
five  grounds  of  appeal.  The  first,  second,  and  third  are  settled 
by  the  verdict.  The  fourth  ground  allies  for  error,  that  the 
presiding  judge  charged  the  jury  that  in  an  action  on  the  case 
like  the  present,  against  several,  the  plaintiff  might  recover 
against  one,  although  he  failed  to  prove  a  joint  contract  as  to 
the  others.  Such  I  have  always  supposed  to  be  the  law,  and 
Chitiy  advises  this  form  of  action  against  carriers,  for  the  rea- 
son that  if  the  plaintiff  fail  to  prove  a  joint  liability,  he  may 
still  recover  against  one.  A  contrary  opinion  is  intimated  in 
fhecaseof  Ponton  v.Jfa^a/;i,  Bice,  162  [83  Am.  Dec.  98].    This 
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queetion  has  not  been  considered  by  the  conrt  in  ibis  case.  The 
juiy  have  found  the  contract  joint,  and  therefore  the  misdirec- 
tion, if  it  was  one,  was  inunaterial;  it  did  not  influence  the  yer- 
dict,  and  this  conrt  will  not  send  a  case  back  merely  because  the 
drouit  judge  mistook  the  law  on  an  immateria]  point:  1  Bailey, 
880. 
The  motion  is,  therefore,  dismissed. 

O^XALL,  Wabdl4w,  and  Fbost,  JJ.,  cononxred* 


Eaok  Qbuoob  dt  a  Jonrr  Obuoatioh  n  Bowd,  in  soUda,  for  tht  iriiolt 
ondttrteUng:  ^Oiii  ▼.  ^S%eHi&o«ni«'«  £fap66Hlor,  26  Am.  Dea  121. 


State  v.  Suiineb  et  ai«. 

[9  SnoBt'  Law,  AM.] 

Ben  Aim  Bior  asm  KmrniD  Otfknses,  and  a  geiMral  vwdiot  of  gaUly 
mder  an  indtotment  for  riot  u  suffident,  though  the  evidflnoe  flstablithM 
only  root. 

Bout  wnj«  bb  Estabushbd  bt  Showino  thb  PBiPAKAnow  vob  Batklb, 
and  staking  money  upon  the  iasae  of  a  priae  fight. 

iNDioiiiaDiT  for  xiot.  The  eridenoe  showed  defendants  Scales 
and  Faucet,  with  Sumner  as  second,  had  arranged  for  a  prise 
fight,  had  shaved  their  heads,  money  was  staked,  and  an  excited 
crowd  gathered.  No  overt  act  was  shown.  Jury  gave  a  genend 
verdict  of  guilty.    Defendants  appealed. 

Ocuddockf  for  the  motion. 

DawbinSf  oonim, 

EvAHS,  J.  A  riot  is  defined  by  Bussell  and  other  writen 
on  criminal  law,  to  be  a  tumultuous  meeting  of  three  or  more 
persons  upon  some  common  purpose,  to  do  an  unlawful  act, 
which  they  actually  execute  with  violence.  A  rout  is  a  sim- 
ilar meeting,  and  differing  from  a  riot  only  in  this,  that  they 
do  not  actually  execute  their  purpose,  but  only  make  some  mo- 
tion towards  its  execution.  These  parties  had  no  doubt  assem- 
bled with  a  common  intent  to  commit  a  breach  of  the  peace. 
Preparations  had  been  made  for  the  combat,  and  blows  only 
were  necessary  to  constitute  the  offense  of  xiot,  beyond  all 
doubt.  What  degree  of  execution  of  their  purpose  will  convert 
a  rout  into  a  riot,  it  may  be  often  difficult  to  determine.  But 
this  case  does  require  any  such  distinction  to  be  made.  The 
preparation  for  battle,  the  staking  the  money,  will  clearly  make 
them  Roilty  of  a  rout.    These,  as  was  said  in  The  State  v.  Brami 


888  Stalunqs  v.  Corbett.  [S.  Carolina, 

€i  al.,  Bioe,  267,  are  kindred  offenses,  the  lesser  is  included  in 
fhe  greater,  and  a  general  verdict  of  guilty  is  sufficient,  though 
the  eridenoe  estahlishes  no  more,  than  that  they  were  guilty  of 
rout  or  unlawful  assemhly.    The  motion  is  dismissed. 

BioBABDSOHy  (ySmkLLf  ETAXi,  Wabulaw,  and  TBosTy  JJ.»  oon- 


UfOIT   GbNSBAL  YsBSIOT,  JunOlfKHT  MAT  BB  GxVBf  VFOH  AKT  OhS  OB 

All  of  Minenl  UtLaaim  of  the  MUDe  degree,  inclBded  in  the  indielaiMit»  ee 
Ibej  BMj  hATe  been  eapported  by  proof:  Siaie  ▼.  Cframk,  28  Am.  Dee.  117. 


dCAUJNaS    V.  GOBBRR. 

[QSmM'IiAW.CU.] 
MaUOB  SbTBBS   DfBBOKLT  DTTO  THB   BbTIMATB    OF    DaXAOBI  0O|7  In  AO- 

tloBs  lor  injnriee  effsoting  ohAieoter. 

pAWAfl—    SHOULD    BB   SuCH    AS    WILL    PUT    THB   PLADreOT  Dl  TBB  SaMB 

SlTUATXOH  be  would  heve  been  in  had  the  injury  eUeged  not  been  oom- 
Biitted. 

OO-TBirAlfT  OAK    KOT    MaIBTAXN    AX    ACFnOK    AOAIHST  BIS  OO-TBNABTB  f OT 

loii  eiietaiDed  throng  went  of  repein,  when  he  himeelf  bee  refneed  to 
unite  with  them  in  meking  repeirs  neoeoMry  to  the  nee  of  the  pruperty. 

Staijjvos  and  Oorbett  were  the  joint  owners  of  a  watermill  of 
two  saws.  Each  parly  worked  one  saw  to  himself.  The  dam 
broke^  and  disputes  arose  as  to  the  way  of  repairing  the  loss. 
Plaintiff  wanted  to  repair  the  dam;  defendant,  to  build  a  new 
mill.  Plaintiff  commenced  to  repair  the  dam»  and  defendant 
took  down  the  fareast  opposite  his  saw.  It  was  in  yeiy  bad  con- 
dition, and  until  restored,  the  mill  could  not  operate.  The 
breast  could  have  been  rebuilt  with  but  little  labor.  Both,  quit 
work,  neither  agreeing  to  the  other's  plan.  The  judge  instructed 
fhe  jury,  that  if  defendant  had  taken  down  tiie  breast  mali- 
oiously,  to  injure  plaintiff,  Tindictiye  damages  might  be  given. 

Patterson  and  Ayer^  for  the  motion. 

Jldru^t  contra, 

Fbost,  J.  The  defendant's  first,  third,  fourth,  and  sixth 
grounds  of  appeal  present  only  one  distinct  question  of  law: 
whether,  on  proof  that  the  defendant  had  removed  the  breast 
of  the  mill  maliciously,  the  plaintiff  might  recover  vindictive 
damages. 

Damages  are  defined  to  be  pecuniary  compensation  for  an 
injury,  recovered  in  an  action  at  law.    The  rules  which  regulate 
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the  amount  to  be  recovered  ybtj  according  to  the  forms  of 
action  and  the  circumstances  of  the  injury  compLuned  of.  But 
in  eyery,  modification  of  them,  the  principle  of  compensation  is 
observed.  In  trover,  detinue,  and  replevin,  in  which  the  recov- 
ery of  personal  property  wrongfully  withheld  is  sought,  the 
measure  of  damages  is  the  value  of  the  property,  and  of  the  use  of 
it  during  the  time  it  has  been  wrongfully  withheld.  And  in  those 
cases  of  tort  in  which  the  law  has  not  laid  down  any  certain  rule 
by  which  to  estimate  the  amount  of  damages,  because  they  are 
too  vague  and  uncertain,  and  depending  on  too  great  a  variety 
of  facts  and  circumstances,  to  be  comprehended  in  any  rule,  the 
principle  of  compensation  is  still  preserved  by  restraint  on  the 
allowance  of  damages  in  such  cases,  that  they  shall  not  be  im- 
reasonable  or  excessive. 

An  action  on  the  case  is  said,  by  Lord  Mansfield,  mBirdy,  i2(m- 
daU,  3  Burr.  1853,  to  be  '^  founded  in  the  justice  and  conscience 
of  the  plaintiff's  case;  so  that  whatever  will,  in  equity  and  con- 
science, according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may  be  given  in  evidence  by  the  defendant." 
The  damages  for  torts  to  real  and  personal  property,  in  this  form 
of  action,  according  to  Tidd,  "  are  proportioned  to  the  injury 
complained  of;  and  when  the  action  will  admit  of  it,  they  should 
be  such  as  will  put  the  plaintiff,  as  nearly  as  may  be,  in  the  same 
situation  as  he  would  have  been  if  the  injury  had  not  been  com- 
mitted, or  otherwise  will  afford  him  a  reasonable  satis&ction  for 
the  loss  or  inconvenience  he  has  sustained:"  Tidd's  Pr.  884,  9th 
Lond.  ed.    "  This  rule  applies  equally,  whether  the  action  arises 
from  malfeasance,  misfeasance,  or  non-feasance."    It  is  only  in 
actions  for  injuries  affecting  character,  that  malice  enters  directly 
into  the  estimate  of  damages;  in  these  it  is  the  criterion  of  ao- 
tionable  wrong,  and  a  measure  of  tho  injury  the  plaintiff  has  sus- 
tained.   In  other  actions,  the  malice  of  the  defendant,  in  com- 
mitting a  tort,  is  not  recognized  as  an  element  of  damage, 
though  it  may,  and  does,  tend  to  enhance,  with  the  jury,  the 
allowance  to  tiie  plaintiff  for  such  acts  as  are  properly  subjects 
of  damage.    In  an  action  on  the  case  by  one  tenant  in  common, 
against  his  co-tenant,  for  any  act  destructive  of  the  common 
property,  the  extent  of  the  loss  may  be  estimated  in  money,  and 
the  measure  of  damages  is  indemnity  or  satisfaction  to  the 
plaintiff.     In  this  case,  the  operation  of  the  mill  was  suspended. 
The  pecuniary  loss  to  the  plaintiff  is  easily  ascertained.     Com- 
pensation for  that  loss  will  put  the  plaintiff  in  the  same  situa- 
tion be  would  have  been  in  if  the  injury  alleged  had  not  been 
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Gomniittedy  and  farings  his  case  within  the  role  laid  down  by 
Tidd. 

The  fifth  ground  of  appeal  presents  a  mixed  questioi^  of  law 
and  fact.  On  the  point  of  law,  it  is  sufficient  to  remark  that 
the  charge  and  duly  of  making  indispensable  repairs  to  the 
common  property,  deTolres  equally  on  the  co-tenants.  If  one 
refoses  to  nnite  with  the  others,  in  making  the  repairs  necessary 
to  the  use  of  the  property,  he  can  not  maintain  an  action  against 
them  for  th^  loss  sustained  through  want  of  such  repairs,  be- 
cause no  action  lies  where  the  damage  happens  by  the  n^li- 
gence  or  default  of  the  plaintiff  himself. 

The  motion  is  granted. 

RifWAiiDBOH,  CNball,  Etass,  BulxjB,  AXD  Wabxlaw,  JJ.,  oon- 
curved. 


BsBfTLABT  OB  VunxionTB  Dakaoms  SesnototoJfMvfllfT.Itarif  Jffl»> 
%lfkotmrkig  O9.,  27  Am.  Dm.  CM. 


Day  v.  TTttiTj. 


pSnBM'L4w»e».) 

JvsamiiT  Aojjxaa  Onb  or  Sbvxbal  Makxbb  or  a  Jonrr  Am  Bmwwmaa 
Nora  for  lev  than  the  uaoant  due,  is  no  bar  to  aa  sotloa  agiiufesiioflMC 
for  the  halanne,  on  the  aame  note,  althoagh  the  judgment  is  aatiified^ 
imlees  the  whole  debt 'ia  paid  or  eomething  aooepted  in  full  of  it. 

Assumpsit.  Hill  and  Bums  made  a  joint  and  several  note. 
Bums  was  sued,  and  by  mistake  judgment  for  less  than  the 
amount  due  was  reooTered  against  him.  Judgment  was  satisfied, 
and  plaintiff  sued  Hill  for  balanoQ.  Yerdiot  for  plaintiff.  De- 
fendant appealed. 

WxgfaUf  for  the  motion. 

Wardlaw,  carUra. 

EvAKSy  J.  The  defendant  was  the  principal  debtor,  and  the 
question  is,  whether  a  judgment  against  his  securiiy  for  a  smaller 
sum  than  he  actually  owed,  with  satisfaction  of  the  judgment, 
is  an  extinguishment  of  his  note. 

It  is  erery  day's  practice  to  sue  the  makers  of  a  joint  and 
several  note  separately,  and  a  judgment  against  one  is  no  bar  to 
an  action  against  another,  on  the  same  note.  As  is  said  in  Drake 
T.  MUchell,  3  East,  256,  until  it  be  made  productive  in  satis&c- 
tion  to  the  party,  ''  it  can  not  operate  to  change  any  other  col- 
lateral or  concurrent  remedy  which  the  pariy  may  have."    The 
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'*  judgment  is  but  a  security  for  the  original  oanse  of  action/' 
In  WhUeacres  t.  Hamkinson,  Oro.  Gar.  76,  the  defendant  pleaded 
that  one  Woodrioh  was  jointly  bound  with  him;  that  he  had 
been  sued  and  taken  in  ezecatLon,  and  the  sheriff  had  per- 
mitted him  to  escape.  It  was  held  *'  no  discharge  of  the 
def endanty  for  execution  without  satisfaction  is  no  bar.  The 
plaintiff  has  an  action  against  the  sheriff;  but  this  does  not  de- 
prire  him  of  his  remedy  against  the  other  obligor;  but  it  would 
hare  been  otherwise  if  the  sheriff  had  permitted  inm  to  go  at 
lazge  by  the  license  or  command  of  the  plaintiff;"  because,  in 
the  latter  case,  it  would  hare  been  satisfaction  of  the  debt.  I 
take  it  to  be  fexy  dear,  that  the  plaintiff  is  not  estopped  from 
bringing  his  action  against  this  defendant  by  his  judgment 
against  the  other  maker  of  the  note.  The  judgment  in  that  case 
is  a  condusiTe  bar  to  any  other  action  against  the  same  defend- 
ant for  the  same  cause;  yet  it  is  no  bar  to  an  action  against  an- 
other who  is  severally  liable,  unless  the  judgment  be  paid,  and 
then  it  will  avail  the  defendant,  not  by  way  of  estoppel,  but  as 
payment  or  satisfaction  of  the  debt.  Satisfaction  or  payment  is 
no  bar,  unless  the  whole  debt  is  paid,  or  something  accepted  in 
full  of  it.  For  less  than  this,  the  defendant  is  only  entitled  to 
a  deduction  from  the  debt,  for  the  amotmt  paid,  and  the  plaint- 
iff is  entitled  to  a  judgment  for  the  balance.  This  has  been 
allowed  to  the  appdlant,  and  I  think  he  can  not,  in  law  or  just- 
ice, ask  for  more. 
The  motion  is 


BioBABDBOv,  (yNnALL,  BuTLiB,  Wabxlaw,  and  Fbost,  JJ.,  oon« 
corred. 

MiBOiB  BT  JuDOMERTi  Bee  Speed's  JEbVt  ▼.  JTomi,  16  Am.  Deo.  82,  and 
aote;  note  to  Lmmrenoe  ▼.  ffmi,  26  Id.  644;  BarrU  t.  Aleoek^  82  Id.  168. 


Gbioe  v.  Soakbobouoh. 

[3SnBnBrLAw,6tf.] 
Pbior  latAMM  Mads  bt  thb  Gbamtob  is  as  Inoumbrakgb  within  tlie  Iq^ 

mAaalfifl  of  that  term. 
Bbbaoh  or  CovBNAirr  is  Well  AjssiaKXD  whbbb  a  Pbior  Lbasb  m  Showv 

TO  Bzisr  on  land  oonveyed  with  wammty  to  be  free  from  aU  inoom- 


Plba  that  FLAnnvr  hai>  Notiob  or  thb  EnsTENGB  or  a  Pbior  Lbabi 

is  not  a  bar  in  an  action  for  breach  of  covenant. 
Parol  Bvidbbob  to  Show  that  a  Grantor  did  not  Wabraht  aoainst 

a  Partioxtlab  Inoumbrangx  where  the  oonTejance  covenanta  againat 

all  incumbianoea,  can  not  be  received. 


892  Obice  v.  Scabbobouoh.  [S.  Caiolmak 

Bbxaor  of  oorenant.  Grioe  bought  and  Scarborough  oon* 
fejed  certain  real  property  to  Oiice,  warranting  the  same  to  be 
free  from  all  incumbrances.  Scarborough  had  leased  a  store- 
house on  the  land  for  one  year.  Chioe  afterwards  brought  an 
action  for  breach  of  covenant.  Defendant  Scarborough  pleaded 
that  plaintiff  had  notice  of  the  prior  lease.  Plaintiff  demnzred. 
Demurrer  overruled  and  plaintiff  appealed. 

EyiHSy  J.  I  understand  the  demurrer  was  not  oTScmled 
in  this  case'because  the  defendant's  plea  was  a  bar,  but  be- 
cause the  fact  alleged  was  no  breach  of  the  covenant,  that 
the  land  was  free  from  all  incumbrances.  This  renders  it  neo- 
essazy  to  consider  whether  the  lease  to  Harllee  and  Daigan  was 
a  breach  of  this  covenant  in  the  deed,  and  if  that  be  conceded 
in  the  affirmative,  then  whether  the  plea  of  notice  is  a  sufficient 
answer  in  law  to  the  plaintiff's  declaration.  The  question  to  be 
decided,  is  reduced  to  this  proposition,  whether  a  prior  lease, 
made  by  the  grantor,  Scarborough,  and  not  noticed  in  his  deed 
to  Qrice,  is  an  incumbrance  within  the  legal  meaning  of  that 
term.  The  usual  form  of  conveying  land  in  this  state,  is  that 
prescribed  by  the  act  of  1796,  which  partakes  very  much  of  the 
conciseness  and  simplicity  of  the  ancient  deed  of  feofibient,  as 
set  out  in  tlie  appendix  to  2  Bl.  Com.  The  deed  from  Scar- 
borough to  Qrice  contains  not  only  a  warranty  similar  to  the 
one  in  our  statutory  deed,  but  also  some  of  the  covenants  which, 
in  modem  English  conveyances,  have  supplanted  the  ancient 
warranty  in  deeds  of  f  eoffinent.  In  looking  into  English  books 
on  conveyances,  it  will  be  found  that  they  contain  five  distinct 
covenants:  1.  That  the  grantor  is  lawfully  seised;  2.  That  he 
has  a  logal  right  to  convey;  8.  That  the  grantee  shall  quietiy 
enjoy;  4.  That  he  shall  enjoy  it  free  from  incumbrances;  and  6. 
The  covenant  for  further  assurance,  as  it  is  usually  called.  The 
deed  in  this,  contains  the  two  first  of  these  covenants;  and  the 
further  one,  that  the  land  is  free  from  all  incumbrances. 

From  the  precedents  which  I  find  in  Powell  on  Conveyances, 
and  other  English  books  on  the  same  subject,  it  would  seem 
this  covenant  is  not  usually  inserted  in  conveyances,  but  that 
another  is  used,  which  has  not  ezactiy  the  same  meaning,  viz., 
the  fourth  covenant  mentioned  above,  that  the  grantee  shall 
enjoy  free  from  incumbrances:  6  Pow.  on  Conv.  Why  this 
last-mentioned  covenant  is  preferred,  and  whether  the  cov- 
enant against  all  incumbrances  may  not  be  identical  with  that 
of  seisin,  and  also  whether  the  breach  in  this  case  might  not 
have  been  assigned  under  the  warranty,  or  some  other  covenant 
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in  the  deed,  I  do  not  thinlc  it  neoessaiy  fco  inquire.  That  might 
lead  to  an  unprofitable  disciussiony  and  a  oseleBS  oonsumption 
of  time.  It  "will  be  sufficient  for  the  deoiaion  of  this  case,  to 
show  that  an  eriBting  lease  is  an  incmnbranoe  on  the  land.  The 
word  inoombranoe,  in  a  popular  sense,  means,  a  dog,  load,  hin<- 
dranoe,  impediment,  weight.  Its  legal  signification,  it  is,  per- 
haps, more  difficult  to  define.  In  some  of  the  law  dictionaries, 
it  is  said  to  be  a  lien.  In  the  case  of  FrescoU  t.  IVtLeman^  4 
Mass.  627  [3  Am.  Deo.  246],  Chief  Justice  Parsons  says, "  a  par- 
amount right  which  may  wholly  defeat  the  plaintiffs  titie,  is  an 
incumbrance;  it  is  a  weight  upon  the  land  which  may  lessen  its 
Talue.''  In  that  case,  the  defendant  conveyed  land  to  the  pl^t- 
iff,  in  which  he  corenanted  that  the  land  was  free  from  incum- 
brances. It  appeared  that  Trueman  derived  his  title  from  one 
Symmes,  who,  before  his  conveyance  to  Trueman,  had  conveyed 
the  same  land  to  one  Bussell,  to  whose  heirs  at  law  it  then  belonged. 
The  question  was,  whether  the  defendant  was  liable  on  his  cov- 
enant against  incumbrances.  Per  Parsons,  C.  J. : ''  No  authority 
in  point  has  been  cited  on  either  side,  and  the  question  must  be 
decided  on  general  principles.  On  these  principles,  we  are  of 
opinion  that  every  right  to,  or  interest  in,  the  land  granted,  to 
the  diminution  of  the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  of  it  by  the  conveyance,  must  be  deemed  an  in- 
xmmbrance.  Thus,  a  right  to  an  easement  of  any  kind  isan  incum- 
brance; so  also,  is  a  daim  of  dower,  which  may  partially  defeat 
the  plaintiffs  titie,  by  taking  a  freehold  of  one  third  out  of  it; 
and  for  the  same  reason,  a  paramount  right  which  may  wholly 
defeat  the  plaintiffs  titie,  is  an  incumbrance.  It  is  a  weight  on 
his  land  which  must  lessen  its  value." 

The  covenant  inserted  in  English  conveyances,  as  appears 
from  Piatt  on  Conveyances,  830,  Law  lib.,  vol.  3,  p.  146,  and 
from  Powell  on  Conveyances,  vol.  5,  p.  22,  is  that  the  grantee 
shall  be  saved  harmless,  '*  from  and  against  all  and  all  manner 
of  former  gifts,  grants,  feoffinents,  leases,  mortgages,  bargains, 
sales,  jointure,  dower,  etc.,  and  all  incumbrances  whatsoever." 
This  covenant  is  not  precisely  the  same  as  used  in  the  deed 
from  Scarborough  to  Chnce,  but  it  shows  that  leases  are  enume- 
rated with  mortgages,  dower,  and  judgments,  which,  accord- 
ing to  all  the  cases,  are  incumbrances  on  the  land.  In  Eng- 
land, land  is  mostiy  under  lease.  Purchases  are  made  with 
reference  to  the  rent-roll.  Searches  are  made,  to  know  if  incum- 
brances exist.  Abstracts  of  titie  are  exhibited,  and  all  the  rights 
of  the  reversioner  to  the  rent  pass  to  the  assignee  or  pur« 
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ehaser  under  the  statute  32  Henry  VJJJL.;  and  hence  questioni 
like  the  present  are  not  likely  to  occur  in  that  coontry.  And 
hence,  no  direct  anthoriiy  is  to  be  found  in  the  "Rriglift^  law 
books.  It  is  said,  in  a  note  to  Powell  on  OonTeyances,  vol.  5, 
p.  24:  **  Leases  outstanding  at  rack  rent,  are  not  incumbrances 
on  large  estates,  because  the  income  principally  depends  on  oc- 
cupiers. Contra  of  a  small  estate,  where  there  is  but  one  ten- 
ant; there,  possession  may  be  the  main  object."  It  will  be 
found,  also,  on  reference  to  the  forms  of  conyeyances  in  Powell, 
Tol.  6,  pp.  24, 68,  that  in  the  clause  against  incumbrances,  there 
are  exceptions  of  what  the  grantee  does  not  intend  to  covenant 
against.  It  seems  to  me,  that  these  authorities  fully  establish 
that  an  outstanding  lease  is  an  incumbrance  on  the  land,  and 
that  the  breach  in  this  declaration  is  well  assigned.  It  may  be 
objected  to  the  plaintiffs  action,  that  as  he  acquired  a  title  to 
the  rent  reserved  on  the  lease,  which  passed  to  him  by  the  deed, 
he  can  not  maintain  his  action,  as  he  has  had  the  benefit  of  the 
incumbrance.  It  may  be,  that  under  our  decisions,  in  Moore  ▼. 
Ikirpin  et  dl.fl  Speers,  32  [40  Am.  Dec.  689],  Grice  may  have 
been  entitled  to  the  rent,  although  the  statute  82  Henry  YUE. 
has  never  been  made  of  force.  Tet  it  does  not  appear  but  that 
rent  was  paid  in  advance,  or  that  it  was  adequate  to  the  injury 
which  the  plaintiff  sustained.  These  and  other  questions  may 
arise  on  the  trial  of  the  question  of  damages,  but  they  can  not 
be  decided  on  a  general  demurrer. 

On  the  question  of  the  insufficiency  of  the  defendant's  plea,  I 
think  there  can  be  no  doubt.  The  contract  is  in  vniting. 
Parol  evidence  can  not  be  received  to  explain  what  the  parties 
intended,  or  to  add  or  subtract  anything  from  it.  It  would  be  to 
make  a  new  contract,  where  the  grantee  covenants  against  all 
incumbrances,  to  show  by  parol  that  he  did  not  warrant  against 
a  particular  incumbrance.  And  that,  I  suppose,  is  the  inference 
to  be  drawn  from  the  alleged  notice.  The  very  object  of  the 
covenant  may  have  been  to  compel  the  seller  to  extinguish  the 
incumbrance,  that  the  purchaser  might  have  the  full  possession 
and  enjoyment  of  the  premises.  I  am,  therefore,  of  opinion, 
the  breach  is  well  assigned  in  the  declaration;  that  the  defend- 
ant's plea  is  no  bar,  and  that  the  demurrer  should  have  been 
sustained.    The  motion  is  granted. 

RiGHABDsoH,  O'NxALL,  BuTLBB,  Wabdl4w,  and  Fbost,  JJ.,  con- 
curred.   

Plba  ov  Nonox  ov  an  JjscuwnstAXfOM  is  ko  Bar  in  an  aotioii  for  breach  ot 
oovenant:  Funk  ▼.  Vbneidaf  14  Am.  Deo.  617«  where  LevU  v.  Wetherhtgiont 
1  Latw.  317,  U  followed. 
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CoYENAirr  NOT  DiscBABOZD  ST  Pabol  Aobxoeekt:  BeeSuydam  ▼.  «/bnet» 
25  Am.  Dec.  062,  and  note  555. 

Pabol  Bvidbnox  not  Admissibub  to  Contbadict,  Vabt,  or  materially  affeol 
written  instmmenta:  See  Barr'mger  ▼.  Sneed,  20  Am.  Dec.  74,  and  note  79^ 
where  prior  caaea  in  thia  aeriea  are  collected;  Adams  ▼.  Oray,  20  Id.  82;  Hatotm 
T.  Bnim^  22  Id.  208;  La  t^xrgt  v.  Rkkeri,  21  Id.  200;  HaU  ▼.  Hwrie,  9!  Id. 
289;  EwerY.  Washington  Ins.  Co.,  28  Id.  258;  Ibl^Y.  CawgiU,  82  Id.  401 
Janes  y.  ffardesiff.  Id.  180;  Osgood  y.  Davis,  36  Id.  70& 


Statb  V.  KNonB. 

[9  BiSBM'  Law,  603.] 

Fbx  Daicaob  or  Iitjubt  to  a  Public  Highway  Cactsbd  bt  Oollborov 
or  Watbb  in  a  Dam,  and  the  catting  of  the  dam  l^  the  owner  to  ptv- 
Tent  a  breach  in  another  place,  such  owner  of  the  dam  ia  liable. 

Whbbb  an  Injubt  is  Causbd  bt  an  Act  ov  thb  Dxrndamt,  Hi  oav 
not  Bxculpatb  Himsblf  by  apeoolations  or  oonjeotore  aa  to  whal 
greater  damage  might  hare  happened  if  he  had  omitted  the  act  ohaiged. 

The  faots  are  stated  in  the  opinion. 

T.  W.  Olover,  tot  the  motion. 

Edwards^  contra. 

Fbobt,  J.  The  defendant  was  the  owner  of  a  niilldam,  ai 
the  eastern  end  of  which  is  situated  the  mill.  A  public  road 
passes  over  and  along  a  part  of  the  dam;  and,  descending, 
is  continued  along  and  near  it  to  the  rising  ground  on  the  west. 
The  dam  being  endangered  by  a  great  flood  in  the  spring  of 
1841 »  the  defendant^  to  prevent  a  breach,  out  it  towards  the 
west  end.  The  rush  of  water  washed  the  road  into  deep  gul- 
lies, and  rendered  it  impassable.  For  this  nuisance  to  the  road, 
the  defendant  was  indicted  at  common  law,  and  not  under  the 
act  of  1825.  The  presiding  judge  instructed  the  jury  that  if  the 
dam  had  been  broken,  the  defendant  would  not  have  been 
liable,  but  since  the  injury  was  the  consequence  of  his  act,  in 
cutting  the  dam,  the  defendant  was  liable.  The  defendant,  as- 
suming that  if  the  dam  had  been  broken  by  the  flood,  and  the 
public  road  injured,  he  would  not  have  been  liable,  applies  for 
a  new  trial,  on  the  ground,  that  the  breach  was  inevitable,  and 
he  was,  therefore,  not  liable  for  anticipating  a  breach  by  cutting 
the  dam.  The  facts  of  the  case  do  not  require  an  opinion  re- 
specting the  liability  of  the  defendant,  if  a  breach  had  been 
made  in  that  part  of  the  bank  over  which  the  road  passes.  The 
general  liability  of  the  owner  of  a  milldam,  along  and  near 
which  a  public  road  passes,  for  any  injury  to  the  road  by  the 
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cutting  or  faieakiiig  of  the  dam»  will  be  decided,  and  illustrated 
in  its  application  to  this  case,  by  supposing  a  breach  in  the 
dam,  at  the  place  where  the  defendant  cut  it.  The  road  was 
there  a  short  distance  from  the  dam. 

The  common  law,  while  it  protects  the  rights  of  the  owners 
of  the  adjacent  lands  to  the  soil  and  water  of  a  riyer,  renders 
that  right  subordinate  to  the  public  conTenienoe:  8  Kent's  Com. 
411.  In  the  application  of  this  principle,  an  owner  of  the  soil 
and  adjacent  land  of  a  navigable  stream  is  liable  for  an  injury  to 
the  navigation,  caused  by  a  structure  he  may  erect.  Nor  would 
his  liability  be  discharged  by  showing  that  during  the  continu- 
ance of  the  usual  depth  of  water  in  the  stream,  which  greatly 
fluctuated,  no  inconvenience  was  experienced.  The  public  has 
a  right  to  the  unimpaired  use  of  the  river  in  all  stages  of  water. 
So,  if  by  such  structure  a  bar  was  formed  in  the  stream,  it 
would  be  no  justification  of  the  nuisance  that  it  was  not  formed 
by  the  ordinary  current  of  the  river,  but  had  been  caused  by 
freshets,  particularly  if  the  stream  were  liable  to  freshets.  In 
like  manner,  and  to  as  great  extent,  the  rights  of  the  owner  of 
the  soil  are  subject  to  those  of  the  public  in  the  enjoyment  and 
^se  of  roads.  '*  Thus  if  a  road  is  so  foundrous  and  out  of  re- 
pair as  to  become  impassable,  or  dangerous,  or  incommodious, 
the  public  have  a  right  to  go  on  the  adjacent  ground;  and  it 
makes  no  difference  whether  such  ground  be  sown  with  wheat 
or  not:"  1  Buss,  on  Cr.  309;  and  '*if  the  owner  of  lands  not 
inclosed,  adjoining  to  a  highway,  incloses  his  lands  on  both 
sides,  he  is  bound  to  make  a  perfect,  good  way,  as  long  as  the 
indosure  lasts;  and  is  not  excused  by  showing  that  he  has  made 
the  way  as  good  as  it  was  at  the  time  of  the  inclosure,  because, 
if  it  was  then  defective,  the  public  might  have  gone  on  the  ad- 
jacent land:"  Buss.  326;  Bex  v.  StougJUon,  2  Saund.  159,  note; 
Steel  V.  PrickeU  etdl.,2  Stark.  469.  Hiese  authoritiids  are  merely 
cited  to  illustrate  the  extent  of  the  subjection  of  private  right 
to  public  convenience,  and  show  that  the  owner  of  the  soil  is 
bound  to  repair  any  injury  or  loss  the  public  may  sustain  in  the 
use  of  a  highway,  by  any  improvement  or  structure  he  may 
make  on  his  land.  A  milldam  should  form  no  exception  to 
this  principle.  It  is  built  to  obstruct' the  natural  flow  of  the 
water,  and  accumulate  it  for  the  use  of  the  owner,  and  is  sub- 
ject to  frequent  overflow  and  breach,  unless  the  excess  of  water 
be  vented.  The  owner  must  be  liable  for  any  injury  to  a  public 
way  by  such  collection  of  water,  whether  the  excess  is  vented 
by  a  waste-way,  or,  through  its  insufficiency,  by  a  breach  in  the 
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dam.  In  both  cases  the  damage  is  caused  by  the  dam's  o\h 
stnioting  the  natoial  flow  of  the  water,  and  thereby  giving  it  a 
mischierotis  force. 

Bat  the  verdict  may  well  be  supported  by  the  instruction  of  the 
presiding  judge,  that  if  the  road  was  injured  by  the  act  of  the  de* 
fendanty  for  his  own  benefit,  to  prerent  a  breach,  he  was  liable; 
and  that  he  was  not  excused  by  the  allegation,  that  if  the  dam  had 
not  been  cut,  it  would  hare  broken  in  another  place,  and  the  road 
injured  to  as  great  or  a  greater  degree.  The  act  of  the  defendant 
was  the  immediate  cause  of  the  injury  to  the  road,  and  completed 
the  offense;  and  he  can  not  exculpate  himself  by  speculations  or 
conjecture  as  to  what  might  hare  happened  if  he  had  omitted 
the  act  charged  against  him.  Besides,  the  defendant  was  bound 
to  provide  a  sufficient  waste-way  by  which  the  excess  of  water 
might  have  been  discharged  gradually  and  without  damage.  By 
such  means  the  breach  would  have  been  prevented.  To  permit 
him  to  excuse  himself  by  the  probability  of  a  breach,  is,  there- 
fore, to  give  him  a  benefit  from  his  neglect. 

The  motion  is  refused. 

RifWAiiDBOH,  (XNbaix,  Evass,  Butlib,  and  Wamdllw,  JJ., 
eoncurred. 


Aiken  v.  Babklet. 


[3  Spbbm'  Law,  747.] 

AooomioDAnoK  Indobssbs  thxbs  is  ko  Liabiutt  «o  Otamaa" 

TIOV. 

Assuxpsrr.  Robertson  made  his  note  payable  to  Aiken,  or 
order.  Plaintiff  and  defendant  indorsed  the  note,  plaintiff  first 
and  defendant  second,  and  the  note  went  to  bank.  The  trans- 
action was  entirely  one  of  accommodation,  and  the  indorsements 
simultaneous.  The  maker  failed  to  pay  the  note.  Plaintiff 
paid  it,  and  sued  defendant  for  a  moielj.  A  nooBait  was 
ordered,  and  plaintiff  appealed* 

Bmarif  for  the  motion. 

MoDcweU  and  Thompson,  contra. 

Fbost,  J.  The  only  question  presented  for  conridfratian 
in  this  case  is,  whether  indorsers  for  the  accommodation  of 
the  maker,  stand  in  the  relation  of  co-sureties  to  each  other, 
so  as  to  create  between*  them  a  liability  to  contribution.  By 
the  veiy  form  and  legal  effect  of  the  instrument,  an  indorser. 
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hj  his  indorsementy  engages  that  the  drawer  or  maker  will  pay; 
or  that  he>  the  indorser,  will,  on  his  default  and  due  notice 
thereof,  pay  the  note  or  hill;  and  the  simple  writing  of  the  name 
on  the  back  of  the  bill  or  note  implies  this  engagement,  and  an 
adequate  consideration  for  the  making  of  it;  and  also,  **  if  sev- 
eral persons  indorse  a  note,  that  they  are  not  joint  sureties  to 
the  holder,  but  each  one  is  severally  liable;  and  they  are  liable 
to  one  another  in  the  order  of  their  respective  indorsement,  so 
that  any  later  indorser  may  recover  of  any  prior  indorser,  what- 
ever he  may  have  paid  on  the  note  to  the  holder:"  Bail,  on  Bills, 
151.    To  Uiose  conditions  each  and  every  one,  by  the  fact  of  in- 
dorsement, is,  by  law,  considered  as  assenting  and  bound.    The 
liability  created  l^  contracts  is  determined,  in  many  particu- 
lars, by  their  form.    A  seal  imports  a  consideration,  a  deed  is 
necessary  to  convey  land,  and  a  written  contract  binds  the  par- 
ties strictly  according  to  the  terms  of  it.     One  having  become  a 
party  to  a  contract  in  either  of  these  forms,  is  subject  to  all  the 
incidents  and  liabilities  the  law  attributes  to  them.    He  can  not 
aver  a  want  of  consideration  to  a  bond,  nor  claim  land  transferred 
to  him  by  any  proof  of  contract,  other  than  hy  deed,  nor  vary  his 
liability  under  a  written  instrument,  by  the  clearest  proof  of 
mistake  or  omission  operating  the  greatest  hardship.    An  in- 
dorsement imports  a  consideration  as  much  as  a  seal;  the  liabil- 
ity of  the  indorsers  to  each  other,  in  the  order  of  succession,  is 
as  weU  setUed  in  law  as  that  a  deed  is  necessary  to  a  valid  trans- 
fer of  land,  and  being  in  writing  excludes  parol  evidence  to 
vary,  contradict,  or  explain^  it,  under  the  well-established  rule 
on  that  subject.    These  positions  are  not  disputed  in  their  ap- 
plication to  indorsements  in  the  course  of  business;  but  it  is 
contended  that  they  do  not  apply  to  indorsements  for  the  ao- 
oommodation  of  the  maker.    One  argument  for  the  distinction 
that  there  is  no  consideration  passing  between  accommodation 
indorsers.    This  argument  can  only  be  supported  by  b^ging 
the  question,  for  if  the  liability  of  accommodation  indorsers  is 
according  to  the  effect  of  the  indorsement,  there  is  a  considera- 
tion between  them,  not  of  benefit,  but  of  loss  to  one  party,  who 
may  be  compelled  to  pay  the  note.    If  A.  promises  B.  that  if 
B.  will  join  A.  as  surety  to  0.,  he.  A.,  will  pay  the  debt  in  case 
O.  does  not,  and  will  stand  between  B.  and  O.'s  creditor,  if  B. 
is  compelled  to  pay  the  money,  he  may  sue  A.  on  this  engage- 
ment, and  the  payment  he  has  been  obliged  to  make,  on  the 
faith  of  A.'s  promise,  is  sufficient  consideration  to  maintain  the 
action. 
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But  such  is  preciselj  the  l^gal  effect  of  a  pnor  indorsement* 
It  is  a  contract  with  every  succeeding  indorser  who  sees  the 
name  on  the  note  and  subscribes  his  name  under  it.    It  is  fur- 
ther argued  that  accommodation  indorsers,  being  sureties  to  the 
holder  of  the  note  for  the  payment  of  it»  if  the  maker  does  not^ 
that  they  are  co-sureties,  and  may  claim  contribution  in  that 
diaracter  against  each  other.    But  every  common  liability  for 
the  debt  of  another  does  not  create  the  relation  of  co-sureties. 
The  liability  of  co-sureties  to  contribution  does  not  depend  on 
contract,  but  is  a  principle  of  relief  in  equity,  from  which  it 
has  been  transplanted  into  the  common  law  jurisdiction,  where 
it  subsists  in  a  dwarfed  and  feeble  condition.     But  even  in 
equity,  where  its  ramifications  are  numerous  and  extensive,  it  is 
admitted  that  one  may  place  himself  out  of  the  reach  of  the 
principle.    In  Cray(home  v.  Swinburne,  14  Yes.  160,  the  train  of 
Lord  Eldon's  argument  is,  that  in  every  case  it  must  be  consid- 
ered, if  the  meaning  of  the  instrument  executed  by  the  party  is, 
that  he  will  be  a  co-surety  with  the  other  party  bound,  or  be 
considered,  with  reference  to  him,  as  if  he  were  principal.    If 
the  latter,  then  the  party  has  withdrawn  himself  from  the  reach 
of  the  principle;  and  the  argument  is  thus  summed  up:  *'  That 
a  party  may,  by  special  agreement,  contract  so  as  not  to  be  lia- 
ble in  any  degree;  and  this  leads  to  the  true  ground,  the  inten- 
tion of  the  parties  to  be  bound,  whether  as  co-surety,  or  only  if 
the  other  does  not  pay;  that  is,  as  surety  for  the  surety,  and  not 
as  co-surety  with  him."    Unless  the  distinction  between  accom- 
modation and  business  indorsements,  contended  for  by  the 
plaintiff,  be  granted  to  him  for  the  use  of  his  argument,  an  in- 
dorsement comes  precisely  within  the  description  of  contract 
which,  according  to  Lord  Eldon,  is  exempted  from  the  opera- 
tion of  the  principle  of  contribution.    The  first  indorser  is 
principal  to  the  second,  but  the  second  is  surety  to  the  first  in- 
dorser, who  is,  with  the  second  and  all  other  indorsers,  sureties 
to  the  holder,  but  successively  and  supplementally  to  each 
other,  in  the  order  of  their  indorsements,  and  not  as  co-sureties. 
It  is  further  argued  that  the  law  recognizes  some  distinctions 
between  accommodation  and  business  indorsements;  and  it  is 
true  in  a  very  few  particulars.    But  exceptions  prove  the  general 
rule,  and  the  diligence  of  the  plaintiffs  attorneys  has  been  able 
to  discover  only  two  authorities,  from  Ohio  and  North  Carolina, 
to  countenance  the  distinction  he  contends  for. 

If,  then  (as  is  most  necessary  and  consistent  with  reason),  by 
intendment  and  operation  of  law,  parties  are  liable  according 
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to  the  legal  effect  and  import  of  the  instmment  l^  which  thej 
become  bound,  unless  the  plaintiff  can  show,  by  the  authority 
of  adjudicated  cases,  that  the  effect  and  import  of  an  indorse- 
ment are  different  in  the  case  of  indorsers  for  value,  and  in- 
dorsers  for  the  accommodation  of  the  maker  or  any  third  party, 
the  plaintiff  can  not  maintain  his  demand  for  contribution 
against  the  defendant.  Not  a  case  can  be  found  in  the  English 
booba  giving  sanction  to  such  a  distinction.  The  supreme 
court  of  the  United  States,  and  of  New  York,  Massachusetts, 
Pennsylvania,  Yirginia,  Maryland,  Eentud^,  Louisiana,  .and 
Connecticut,  have  by  decisions  renounced  any  such  distinction: 
McDonald  v.  Magruder,  8  Pet  470;  Church  v.  Barlow,  9  Pick. 
647;  Farmer^  Bank  v.  Vanmeter,  4  Band.  563;  Wood  v.  Bepold, 
8  Har.  &  J.  126;  Murray  v.  Judahy  6  Cow.  484;  Hiaon  v.  Beed, 
2  litt.  176;  Brown  v.  MoU,  7  Johns.  861;  Bank  of  Montgomery 
V.  Walker,  9  Sezg.  A;B.  289  [11  Am.  Dec.  709];  8Ume  v.  Vinoeni, 
6  Mart.  N.  S.  617;  Iblcott  v.  OogsweU,  8  Day,  612.  In  the  ab- 
sence of  any  decisions,  and  from  the  general  conf ormiiy  of  the 
law  of  the  several  states  with  the  English  law,  it  may  be  pre- 
sumed that,  on  this  subject,  it  is  the  same  in  the  other  states  as 
in  those  in  which  the  question  has  been  made  and  decided. 
Only  the  two  cases  from  Ohio  and  North  Carolina  have  been 
adduced  to  the  contrary. 

In  this  state  the  very  question  vras  decided  in  the  Bank  of  the 
State  V.  MoWfUie,  4  McCord,  488.  The  plaintiff  was  nonsuited, 
and  the  appeal  was  taken  on  the  sole  ground  that  indorsers  foi 
the  accommodation  of  the  maker  were  co-sureties  and  mutually 
and  equally  liable;  but  the  nonsuit  was  affirmed;  Nott  and 
Johnson,  justices,  reserving  their  opinion  on  the  question.  Is 
Simons^  Eoe^r  v.  Hort,  8  Brev.  462,  the  same  principle  seems  to 
have  been  recognized.  It  was  an  action  by  the  indorser  to  re- 
cover from  the  maker  the  balance  which  remained  due  on  a  note, 
after  crediting  what  had  been  paid  by  the  maker.  The  defense 
was,  that  the  note  had  been  made,  and  the  amount  of  it  ob- 
tained by  discount  in  the  bank,  for  the  use  of  a  common  friend 
of  the  parties  to  the  note,  and  proof  ms  offered  to  show  a 
special  agreement  between  the  parties,  that  the  maker  should 
pay  only  half  the  note.  Having  paid  more  than  that  propor- 
tion, he  contended  he  should  have  a  verdict.  But  the  jury  found 
for  the  plaintiff  the  balance  due  on  the  note,  and  a  new  trial 
vras  refused.  The  case  seems  to  have  been  decided  entirely  on 
the  proof  of  the  special  agreement.  But  the  affirming  of  the 
verdict  seems  inconsistent  with  the  recognition  of  the  parties  to 
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aocommodation  paper  as  co-soretieB,  since  the  &ot  that  the  note 
had  been  made  and  indorsed  for  the  use  of  a  third  person,  ap- 
pears to  haye  been  undisputed.  No  case  can  be  found  in  the 
judicial  records  of  this  state  in  which  a  first  indorser  paying  a 
note  has  recovered  contribution  against  the  other  indoisers. 
If  the  ]aw  had  not  always  been  well  settled,  known,  and  ac- 
quiesced in  by  the  people,  the  court  would  have  teemed  with 
such  cases,  as  they  do  with  suits  to  enforce  the  recognized  lia- 
bilities of  parties  to  notes;  which  constitute  the  principal  eri- 
dences  of  indebtedness  in  the  community. 

Considerations  of  expediency,  which  it  is  supposed  may  affect 
the  judgment  of  the  court,  serve  to  confirm  the  conclusion  from 
argument  and  authority.  For  ages  indorsements  have  been 
in  use,  as  a  form  of  contract,  .binding  the  parties  as  sureties 
in  successive  liability.  They  have  been  long  and  invariably 
known  to  the  people  of  this  state,  by  common  and  familiar  use, 
as  importing  that  engagement.  It  is  unwise,  unless  from  very 
urgent  considerations  of  policy  or  convenience,  to  change  the 
form  and  effect  of  the  common  securities  of  the  country.  Such 
changes,  even  by  legislation,  greatly  disturb  the  operations  of 
business;  and  when  made  by  judicial  decision's,  which  are  retro- 
spective in  their  effect,  operate  extensive  mischief  and  injustice. 
The  adoption  of  the  distinction  contended  for  by  the  plaintiff, 
would  affix  liabilities  to  parties  on  note,  to  the  amount  of  many 
millions,  contrary  to  their  understanding  and  intention  when  the 
contracts  were  made.  Begard  to  convenience  in  a  commercial 
and  wealthy  community,  unites  with  ancient  usage  in  this  state^ 
to  require  some  form  of  written  contract  importing  a  successive 
liability  of  sureties.  Joint  and  several  bonds,  notes,  and  in- 
dorsements, are  fiuniliarly  known  as  the  forms  creating  the  ob^ 
ligation  of  co-suretyship.  Indorsers  may  engage  between  them- 
selves for  contribution.  The.  question  of  expediency,  then,  is 
resolved  into  this,  whether  indorsements  shall  import  a  uniform, 
determinate  liability  between  the  parties,  consistent  with  the 
form  and  import  of  the  instrument,  subject  to  parol  proof  of 
special  agreement  between  the  parties  for  contribution;  or  be 
subject  to  an  embarrassing  distinction,  to  be  established  by 
parol  between  such  as  are  for  value  and  such  as  are  the  effect  of 
indorsements  for  accommodation,  as  importing  a  common  lia- 
bility, subject  to  be  counteracted  by  parol  proof  of  agreement 
between  the  accommodation  indorsers,  that  they  should  be 
liable  as  successive  sureties.  Thus  parol  proof  is  to  be  admitted 
to  vary  the  certain,  well-understood  effect  of  an  indorsement, 
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by  proof  that  it  was  not  for  value,  and  to  impose  on  the 
parties  the  necessity  of  further  parol  proof  of  agreement, 
to  restore  the  respective  liabilities,  which,  vrithout  the  dis- 
tinction it  is  proposed  fco  introduce,  the  instrument  would 
certainly  import  by  its  terms.  It  may  comport  with  the  poverty 
and  simple  dealings  of  an  unciviliEed  people  that  all  contracts 
should  subsist  in  parol  only;  but  the  necessities  of  commerce, 
trade,  and  exchanges  in  a  wealthy  and  commercial  community, 
require  written  securities  of  various  form  and  effect,  to  express 
and  confirm  various  modifications  of  contract. 

On  grounds  of  law,  as  well  as  expediency,  the  distinctions 
urged  for  the  plaintiff  can  not  be  supported,  and  the  motion  to 
set  aside  the  nonsuit  is  refused. 

BioHABDSQN,  EvASS,  BuTLSB,  and  Wabdlaw,  JJ.,  concurred. 


CoNTBiBOTiON  BirwssN  Iinx>B8XB8.— The  prenimption  of  law  !■,  that 
where  sereral  pereons  indorse  a  bill  or  negotiable  note  in  snocesBion,  thef  are 
liable  to  each  other  in  the  order  of  time  in  which  they  sign  their  names;  that 
they  are  not  co-soreties  nor  jointly  liable,  and  that  the  right  of  oontribatioii 
does  not  exist  between  them  unless  there  is  an  express  nnderstanding  to  that 
effect.  Scott,  J.,  lays  down  the  rale  in  the  following  language:  "The  legal 
eflfoct  of  several  successive  indorsements  is,  that  each  indcnner  has  a  right  to 
look  for  indemnity  to  all  the  indorsers  who  precede  him,  whether  they  indorse 
for  aooommodation  of  the  drawer  or  for  value  received;  unless  there  be  an 
agreement  aUunde  different  from  that  evidenced  by  the  indorsements:"  Bamk 
qf  UnUed  States  v.  Beime^  1  Gratt.  234;  S.  C,  pott;  Syme  v.  Brown,  19  La. 
Ann.  147;  Fcarmer^  Bank  v.  Vawmetery  4  Band.  563;  Kirochner  v.  CimlJm, 
40  Conn.  77:  MeNeiUy  v.  Patehin,  23  Mo.  41;  McDonald  v.  Magruder^  3  Pet 
470;  MeChme  v.  Belt^  46  Mo.  174;  Boss  v.  Stpy,  66  Pa.  St  481;  Moody  v. 
thiey,  43  Ala.  167;  Shaw  v.  Knox,  98  Mass.  214;  Hogw  v.  Davig,  8  Oratt  4; 
CooUdgoY.  Wiggins,  62  Me.  668;  Cfivens  v.  Merchantt^  Kat.  Bank,  86  HL  443; 
ISasterly  v.  Barber,  66  N.  Y.  433;  Bradford  v.  Corey,  6  Barb.  463;  CUqtp  v. 
Bice,  13  Oray»  403;  McOarty  v.  Boots,  21  How.  (U.  S.)  432;  WUson  v.  Statk- 
ton,  6  Blaokf.  607;  StiUweU  v.  How,  46  Mo.  689. 

The  Lsgal  Pilbbumftion  as  to  Lzabiutt  ov  Indobsebs  is  Ck>NCLU8ivx  as 
to  third  persons  without  notice  of  any  other  contract:  StnUh  v.  MorriU,  64 
Me.  48.  This  presumption  is  not  conclusive  as  between  the  indorsers  them- 
selves,  and  it  may  be  shown  by  parol  proof  that  all  the  indorsers  were  accom- 
modation indorsers,  and  were  by  agreement  between  themselves  co-sureties, 
and  upon  such  contract  being  shown  contribution  may  be  enforced:  Id.  In 
this  case  the  court  says:  *  *  There  are  many  dicta  to  the  effect  that  the  contract 
implied  in  a  blank  indorsement  is  to  be  regarded  as  a  written  contract,  not  to 
be  varied  by  parol  evidence;  but  an  examination  of  the  adjudged  cases  will 
show  that  this  is  true  only  to  a  limited  extent  Prima  fade  the  instrument 
is  presumed  to  exhibit  truly  the  rights  and  liabilities  of  all  the  parties  to  it, 
but  this  presumption  is  not  always  conclusive;  it  may  sometimee  be  controlled 
by  evidence  written  or  verbal  dehors  the  instrument"  See  CooUdge  etaLr. 
Wiggin,  62  Me.  668;  Boss  v.  Ikpy,  66  Pa.  St  481;  Bank  qf  United  States  v. 
Beime,  I  Qratt.  234;  S.  C,  post;  Clapp  et  al.  v.  Bice,  13  Gray,  403;  Daois  v. 
Morgan,  64  N.  C.  670;  Xasteriy  v.  Barber,  66  N.  Y.  433;  Weston  v.  CftoM- 
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fterlm,  7  Giuh.  404;  Nurre  tt  al.  y.  CkUtmden,  56  Ind.  463.  To  the  point  that 
the  presamptian  of  law  as  to  liability  of  indonen  is  not  oondnsiye,  and  that 
the  trae  relation  of  the  parties  may  be  shown*  see  also  OarpeiUer  t.  Ktmg,  9 
Meto.  611;  MeOee  v.  Ptoul^  H  aL,  Id.  647;  i2ey  ▼.  8imp$tm,  22  How.  641; 
Hanri$  t.  Brooks.  Jan.,  21  Pick.  106;  OonUer  v.  Bichmomi.  60  N.  T.  478; 
Oad^  ▼.  Sk^pard.  12  Wis.  630;  Slagle  ▼.  Buai,  4  Gratt.  274. 

Tes  BuRDKir  ov  Pboov  to  Show  that  an  Aobkmouit  Exam  thati  as 
between  thmnselves,  indorsen  shall  stand  in  the  relation  of  co-sureties,  is  upon 
him  who  seeks  the  benefit  of  it:  Hogue  ▼.  Jkaria  et  al.,  8  Qratt.  4;  Sweet  ▼. 
MeAIUeter,  4  Allen,  363;  Nmrre Hal  v.  Chittenden,  66  Ind.  463.  There  are 
some  decisions  that  hold  to  the  doctrine  that  where  several  persons  indorse  a 
note  for  the  aoconunodation  of  the  drawer  they  are  oo-snretieSy  and  the  last 
indorser  can  only  recover  a  contribatable  share  against  a  previous  indorsert 
Dovksflcu  V.  Wadiu,  1  Ham.  (O.)  413;  S.  C,  13  Am.  Bee  630;  IkuM  v.  Mc- 
Roe,  2  Hawk.  690;  8.  C,  11  Am.  Bee  787;  Sieekd  v.  SteiM,  4  GWsey,  238. 
So,  too,  under  the  revised  code  of  G^Egisi  accommodation  indorsers  of  nego- 
tiable instruments  are  considered  merely  as  sureties:  Bev.  Code,  Georgia, 
1873,  sec  2151  (2123);  end  can  compel  the  others  to  contribute:  Freeman  v. 
Chary,  46  Ga.  14.    But  these  are  Mmtrsry  to  the  general  doctrine. 

From  the  foregoing  examination  the  current  of  decisions  seems  to  be 
that  an  indorser  as  such  can  not  claim  contribution  from  his  feQow- 
indorsers,  whether  the  indorsement  was  for  the  aooommodation  of  the 
maker  or  otherwise;  but  he  may  show  that  by  agreement  they  are  not  indors- 
ers, but  that  they  stand  in  the  relation  of  co-sureties  or  joint  promisors,  and 
he  is  entitled  to  contribution  as  such  co-surety  or  Joint  promisor,  when  thai 
fact  is  shown.  The  right  of  contribution  accrues  as  soon  as  one  party  has 
been  obliged  to  pay  more  than  his  proportion  of  the  debt  of  their  common 
principal,  but  not  till  then:  CaldufeU  v.  Roberta,  1  Dana,  356;  Bradley  v» 
BwrweU,  3  Denio,  61.  To  entitle  co-surety  to  contribution,  the  payment  must 
have  been  under  alegal  obligation:  FUt  Y.Pwntford,  8  Mee.  A  W.  638;  Dosies 
V.  Humphreif,  6  Id.  163.  A  negotiable  note  given  in  payment  of  a  debt  by 
one  surety  has  been  held  a  sufficient  payment  to  entitle  him  to  sue  his  co- 
surety before  he  has  paid  the  note:  White  v.  CarUon,  52  Ind.  871;  I^etde  v. 
NemUmd,  88  Am.  Dec  42,  and  note;  Aikinmm  r.Stewart,  2  B.  Men.  848.  Bvl 
esnlra,  BHeewdhte  v.  Matrtiin,  1  Ired.  286;  IfowUmd  v.  Jforiin*  Id.  807. 
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SeAXB  V.  &BAOI1BB  n  All. 


Vi  Ooncmm  Timiwm,  thbbi  mttbt  bb  Sous  RmoTAit  ov  tmm  Goom^ 
■ad  the  Mum  must,  at  least  for  aa  instent,  be  in  entire  po— itian  cl 
them.  Thenfofe  it  is  not  laroeny,  bat  only  tiespess,  to  shoot  a  hog^ 
wUfaoat'tddng  posssssion  of  or  oanying  it  away,  even  tboo^  the  intent 
be  fsIonioQS. 

IiPKiTiiMT  for  hog-steoling.  Defendants  shot  a  hog,  and 
while  endeayoring  to  oonoeal  fhemselTeB,  were  disooyeved  bj 
one  Rogers,  whereupon  they  fled.  At  the  trial,  the  judge 
ohaiged  the  jury,  that  the  chasing  and  shooting  a  hog  in  the 
range,  with  a  felonious  intent,  was  laroeny,  although  it  might 
happen  that  the  actors  were  prevented  by  the  intenrention  of 
other  parties  from  carrying  off  the  dead  careaas.  Defendants 
were  found  guilty,  and  appealed. 

Perry,  for  the  motion. 

WhUner,  contra. 

Eyahs,  J.  If  the  defendants,  after  shooting  the  hog,  had 
voluntarily  gone  off  and  left  it,  I  preenme  the  act  would 
have  been  nothing  more  than  a  trespass.  Does  the  oiroum- 
stance,  that  they  fled  on  the  approach  of  the  witness.  Sog- 
ers, without  removing  the  hog,  make  it  felony,  if  the  shooting 
was  with  the  felonious  intent  to  appropriate  the  hog  to  their 
own  use?  All  the  authorities  seem  to  concur,  that  the  offense 
is  not  complete  without  some  removal.  In  Cherr%fs  Oaae^  3 
Easfs  P.  0. 656,  the  prisoner  was  indicted  for  stealing  a  wrapper 
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ftnd  some  pieces  of  linen  doih,  and  it  appeared  the  linen  was 
packed  ap  in  a  wzapper,  in  the  common  foim  of  a  long  aqnaiey 
which  was  laid  lengthwise  in  a  wagon.  The  pzisoner  set  ap  the 
wrapper  on  one  end,  in  the  wagon,  for  the  greater  conyenience 
of  taking  the  linen  oat,  and  cut  the  wrapper  all  the  way  down 
for  that  pnxpose,  bat  was  apprehended  before  he  had  tat^  any- 
thing. All  the  jodges  agreed  this  was  no  larceny,  althoagh  his 
intention  to  steal  was  manifest;  for  the  carrying  away,  in  order 
to  oonstitate  felony,  mast  be  a  removal  of  the  goods  from  where 
they  were,  and  the  felon  mast,  at  least  for  an  instant,  be  in  the 
entire  possession  of  the  goods.  There  are  other  cases  in  East, 
all  illostratiTC  of  the  same  principle,  that  the  offense  is  inoom* 
pletewithoat  some  removal  of  the  goods;  and  in  this  particolar, 
I  think  my  instraction  to  the  jary  was  wrong,  and  a  new  trial 
is  ordered. 

Bkihabdsoh,  (XNba£l,  BiTELia,  Wabdliw,  and  Fbost,  JJ.» 
conoorxed. 


Glenn,  Adm'z,  v.  Sam. 

[1  BlOKABMO*,  M.J 

JoDiT  Aim  Sbvoal  Notx  18  ExnNGuisHXD  if  the  payee  ngne  it  m  aa 
obUgor,  and  neiiher  he  nor  his  administrator  can  maJntafa  an  aotloo 
upon  it. 

AcnoH  on  a  joint  and  seyeral  note,  drawn  by  the  defendant 
and  several  others.  The  plaintifPs  intestate  was  the  payee  and 
also  an  obligor.  Defendant  set  ap  this  &ct  as  a  bar.  The  pre- 
siding jadge  held  the  defense  not  good,  and  plaintiff  had  a  ver- 
dict.   Defendant  appealed. 

Dawkina  and  Thomson^  for  the  motion. 

ffemdony  contra, 

BioBABDSON,  J.  The  plaintiflf  sues  in  the  right  of  J.  B.  Glenn, 
and  the  qaestion  is,  ooold  J.  B.  Glenn  himself  have  main- 
tained sach  an  action.  One  woold  sarmise  that  the  contract 
sued  apon  was  intended  to  indicate  the  liabilily  of  all  the  sign- 
ers to  the  Glenn  Spring  Company.  Bat,  from  the  form  of  the 
contract  adopted,  Glenn's  position  was  this:  he  and  fifteen  other 
persons  signed  the  written  instrament  called  a  note,  and  made 
it  payable  to  himself,  J.  B.  Glenn.  Upon  this  note,  his  repre- 
sentative brings  soit  against  J.  B.  B.  Sims,  one  of  the  joint  and 
several  signers.    But  if  any  one  was  liable  to  Glenn,  upon  the 


406  Norwood  v.  Bybd.  [S.  Carolina, 

note,  he  was  himself  equally  liable.  J.  B.  Olenn  is  therefore 
promisor  and  promisee,  and  liable,  like  each  of  his  joint  prom* 
isors,  for  the  whole  amount  of  the  so-called  note. 

He  eyidently,  then,  united,  in  his  own  person,  both  the  char- 
acter of  plaintiff  and  defendant,  being  maker  and  payee  too. 
Saoh  a  position  is  inconsistent;  satisfaction  lies  in  his  own  hands; 
he  has  only  to  do  what  he  promised,  and  the  note  is  discharged. 
If  the  defendant,  Sims,  had  paid  it,  it  could  be  no  more.  They 
are  presented  as  if  copartners.  Such  a  case  is  yery  like  that  of 
a  testator  making  his  debtor  his  executor.  The  executor  can  not 
sue  himself  at  law.  Such  action  is  released  by  the  appointment 
and  acceptance  of  the  executor:  1  Oom.  Dig.  886;  Toller,  280; 
or  that  of  9b  feme  sole  taking  her  own  debtor  to  husband;  or 
where  one  of  two  femes  sole  marries  their  obligor,  the  action  at 
law  is  released:  2  Oo.  Lit  264  b.  See,  also,  our  own  decision 
in  the  case  of  LivvngeUm^  Execuior  of  Boetiok^  against  himself,  as 
ordinary  of  Abbeville  district,  2  Mill,  428  [12  Am.  Dec.  684]. 
In  all  such  oases,  the  proper  relief  is  administered  by  the  court 
of  equily,  which  has  power  to  proceed  upon  the  original  con- 
tract, as  in  this  case,  perhaps,  to  contribute  or  pay  for  the  use 
of  the  Glenn  Spring  Company;  while  this  court  is  confined  to 
the  written  form  to  which  such  contract  has  been  reduced,  with- 
out regard  to  parties  who  may  be  truly  concerned  in  the  recov- 
eiy  of  the  debt. 

The  special  plea  in  bar  must,  therefore,  prevail,  and  the  judg- 
ment be  arrested. 

O'Nbaiai,  BitexiIb,  and  Wabdliw,  JJ.,  concurred. 

Sams  Pibson  can  hot  bs  Both  Qbugor  and  Obuobs  in  the  Mine  on- 
dsrtaking,  nor  both  plaintiff  and  defendant  in  the  nine  aotion:  AUin  y.  Shad- 
humef  25  Am.  Dea  121,  and  note  page  134,  where  the  point  is  diMniaeed  at 
length;  Dtbatrd  y.  Orow,  22  Id.  113;  LMngtUm  y.  LMngtion,  12  Id.  684; 
Pemnon  y.  NetbU^  17  Id.  669.  The  rale  that  a  person  can  not  be  both  party 
plaintiff  and  party  defendant,  is  oonfined  to  natural  penons:  OommO  y.  Wood- 
mrdf  37  Am.  Dea  173. 


NoBWOOD  ET  All.  t;.  Bybd. 

(1  Bksbabdsob,  lis.] 

Im  tbm  Comauxjunov  or  a  Dkbd,  where  there  is  a  oontradiotton  in  the  de- 
scription of  the  premises  granted,  the  court  may  reject  part  of  the  de- 
scription as  false  or  mistaken,  for  the  purpose  of  giving  effect  to  the 
deed. 

DnoBiraoN  m  Dud  bt  Mbtxs  and  Bouin>0  mat  be  Tbbatid  Aa  Smit- 
pLUSAex,  where  they  are  plainly  erxoneoas,  and  the  intention  to  conyi^y 
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another  tnet  than  the  one  indieated  by  the  metea  and  boonda  b  dear 
upon  the  fMe  of  the  deed. 
Pabol  BviiMuma  is  Ivaomshdui  to  ahow  that  a  different  traet  fronft  the  one 
mentioned  in  the  deed  waa  intended  to  be  oonyeyed. 

TsMPAflB  to  try  title.    John  Norwood  owned  a  certain  traot  of 
haid,  known  as  the  Norwood  grant,  represented  in  the 
flgnre  1)j  the  traet  B  B  0  L  A  F  K  D  M: 


OUBOSE 
TRACT, 


Adjoining  it,  on  the  south-west^  was  the  Haiiall  tract  B  H 
O  E.  John  Norwood  died,  leaving  the  Norwood  giant  to  A. 
M.  and  Jesse  Norwood,  in  common.  Jesse  died,  leaving  his 
share  to  his  minor  children,  who,  with  A.  M.  Norwood,  are  tha 
plaintiffs  in  this  case.  A.  M.  Norwood,  having  sold  the  tract 
B  E  E  D  M  to  Johnson,  the  location  of  which  parcel  of  land  is 
not  questioned,  afterwards  conveyed  to  Griggs  idl  the  residue  of 
the  Norwood  grant,  but  both  grantor  and  grantee  thought  tha 
Hanall  tract  was  the  land  conveyed.  Subsequently  a  new  deed 
was  made  by  Norwood  to  Griggs,  conveying  the  said  residue, 
but  describing  )>y  metes  and  boimds  tiie  tract  0  L  M  B  E. 
Griggs  conveyed  his  interest  to  Byrd,  who  claimed  the  tract 
EEFALOasthe"  residue."  PlaiatifGs  brought  suit  for 
trespass  to  try  title.  Jury  found  for  the  defendant,  and  plaint- 
i£EB  appealed. 

Darffon,  for  the  motion. 

SimSy  oonira. 

Fbost,  J.  The  deed  of  the  plaiatiff  to  William  Griggs,  jun., 
imder  whom  the  defendant  claims,  describes  the  land  con- 
veyed as  "all  that  plantation  or  tract  of  land  of  one  hun- 
dred acres,  more  or  less,  being  the  south-west  end  of  a  three 
hundred  acre  survey  granted  to  John  Norwood,  second  of  April, 
1792,  beginning  at  south  line  of  said  survey,  at  a  pine  comer; 
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thencd  soutii-west  to  a  water  oak  comer,  bocmded  by  land  orig- 
inally owned  by  John  OTTeall  (now  estate  of  Oampbell);  thence 
north-west  to  a  pine  comer,  bounded  by  land  at  surrey  vacant, 
now  Isaiah  Dubose's  and  others;  thence  north-east  to  a  pine 
corner  bounded  by  land  formerly  of  John  Norwood,  deceased; 
thence  by  an  agreed  on  line  to  the  beginning  comer,  separating 
the  one  hundred  acres  from  the  balance  of  the  survey  now  owned 
by  William  Johnson/'  The  land  thus  described  is  embraced 
within  the  lines  of  the  Norwood  giant,  about  the  location  of 
which  there  is  no  dispute.  The  defendant  is  in  possession  of 
the  residue  of  the  Norwood  grant,  not  sold  to  Johnson,  claim- 
ing it  under  the  deed  from  the  plaintiff  to  William  Griggs,  jun., 
and  in  this  action  the  plaintiff  seeks  to  recover  it. 

It  is  contended  that  the  land,  described  in  the  deed,  can  not 
be  located  so  as  to  cover  the  residue  of  the  Norwood  grant.  If 
the  deed  had  merely  described  the  land  conveyed  as  tiie  residue^ 
of  the  Norwood  grant  not  sold  to  Johnson,  the  intention  of  the 
parties  would  have  been  dear,  and  no  question  could  have  arisen 
respecting  its  location;  since  there  is  no  dispute  respecting 
Johnson's  line  nor  the  lines  of  the  giant.  But  a  discrepancy  is 
produced  by  the  erroneous*  description  in  the  deed  of  the  lines 
and  boundaries  of  this  residue.  According  to  the  deed  the 
agreed  on  line  would  be  in  a  direction  at  right  angles  to  the 
actual  line,  so  as  to  locate  the  residue  on  the  south-west  instead 
of  the  north-west  side  of  the  giant.  The  rules  of  location  per- 
mit the  courses  of  lines  and  boundaries  to  be  rectified,  accord- 
ing to  proof  of  the  intention  of  the  parties,  to  an  extent  quite 
sufficient  to  correct  this  error.  Lands  have  been  located  in  vio- 
lation of  almost  every  rule.  Indeed,  location  is  said  to  be  a 
question  of  evidence,  and  can  not  be  reduced  to  fixed  and 
definite  rules:  Coats  v.  Mathews,  2  Nott  &  M.  99.  A  correct 
location  consists  in  the  application  of  any  one  or  all  of  the  rules 
to  the  particular  case;  and  when  they  lead  to  contrary  residts, 
that  must  be  adopted  which  is  most  consistent  with  the  inten- 
tion apparent  on  the  face  of  the  deed:  ColcUmgh  v.  Richardson, 
1  McOord,  167.  To  give  effect  to  the  intention  of  the  parties, 
the  agreed  on  line  described  in  the  deed,  may  be  corrected,  so 
as  to  correspond  with  the  fact.  The  location  of  the  defendant's 
land,  on  the  residue  of  the  grant,  is  supported  by  the  proof  of 
the  contract  to  buy  that  land;  by  the  description  of  it  in  the 
deed  as  the  residue  of  the  grant;  by  the  agreed  on  line  within 
the  grant  called  for  as  a  boundary;  and  by  the  delivery,  to  the 
defendant,  of  the  original  grant,  as  the  muniment  of  his  title. 
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The  location  insisted  on  by  plaintiff  is  exterior  to  the  grant,  has 
but  one  line  by  which  it  is  supported,  which  is  common  to  both 
the  Harrall  land  and  the  grant,  and  by  a  remote  boundaxy  (Du- 
boee's  land),  to  reach  wldch  it  is  necessary  greatly  to  extend  a 
line  beyond  a  marked  comer  tree,  and  to  Taxy  the  courses  and 
distances  of  eveiy  line  in  the  description  of  the  deed. 

But  the  simple  question,  not  inTolyed  in  technical  rules,  nor 
placed  bqrond  the  reach  of  plain  practical  common  sense,  is, 
whether  the  defendant  shall  be  deprived  of  his  land  because  the 
residue  of  the  Norwood  grant,  so  plainly  expressed  in  the  deed, 
and  proved  to  have  been  the  subject  of  purchase,  was  imper- 
fectly or  erroneously  described  by  metes  and  bounds.  In  the 
construction  of  a  deed,  where  there  is  a  contradiction  in  the  de- 
scription of  the  premises  granted,  the  court  may  reject  part  of 
the  description  as  false,  or  mistaken,  for  the  purpose  of  giving 
effect  to  the  deed.  In  MsNaughton  v.  Loomia,  19  Johns.  449, 
the  premises  conveyed  were  described  in  the  deed  as  lot  number 
51,  in  the  second  division  of  a  patent,  giviiig  the  boundaries  of 
an  adjoining  lot,  number  60.  It  was  decided  that  the  words 
**  lot  number  61"  might  be  rejected  as  surplusage,  the  descrip- 
tion being  sufficiently  certain  without  these  words.  The  pres- 
ent case  is  the  reverse  of  that;  but  to  effect  the  plain  intention 
to  convey  the  residue  of  the  Norwood  grant,  the  boundaries 
may  be  rejected  as  surplusage.  So  a  grant  of  '*  all  my  lands  in 
B.,  in  the  tenure  of  D.,  which  I  had  by  the  gift  of  J.  S.,''  and 
in  truth  it  doth  lie  in  B.,  and  in  the  tenure  of  D.,  but  was  not 
the  gift  of  J.  S.,  this  is  a  good  grant,  for  *'  whenever  there  is,  in 
the  first  place,  a  sufficient  certainly  and  demonstration,  and 
afterwards  an  accumulative  description,  and  it  fails  in  point  of 
accuracy,  it  will  be  rejected."  If  a  parish  lie  in  two  counties, 
viz.,  Berks  and  Wilts,  and  one  grant  all  his  close  called  Oallis, 
in  the  counly  of  Berks,  and  in  truth  the  dose  doth  lie  in  the 
counly  of  Wilts,  "  this  is  a  good  grant  to  pass  the  close,  because 
the  dose  passes  by  the  name  of  a  full  and  certain  description:" 
a  Shep.  Touch.  247;  81  Law  lib.  45. 

The  proof  of  the  contract,  and  the  description,  in  the  deed,  of 
the  land  intended  to  be  granted,  as  '*  a  tract  of  land  of  one 
hundred  acres,  being  the  south-west  end  of  a  three  hundred  acre 
survey,  granted  to  John  Norwood,  separated,  by  an  agreed  on 
line,  from  the  balance  of  the  survey  now  owned  by  William 
Johnson,"  is  a  ''  suffident  demonstration  and  certaintjr"  of  the 
land  granted,  so  as  to  pass  the  land  by  the  name  of  the  residue 
of  the  Norwood  grant, ''  as  a  full  and  certain  description,"  and 
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the  aoctimnlatiye  desoiiption  of  it,  1^  lines  and  boundaries, 
which  fails  in  point  of  accuiacy,  may  be  rejected.  Bat  it  is  in- 
sisted that  the  entry  of  the  d^endant  on  the  Harrall  tract,  and 
keeping  possession,  claiming  it  under  his  deed,  is  a  practical 
construction,  which  he  may  not  gainsay.  The  defendant  re- 
mained in  possession  of  the  Harrall  tract  under  the  continued 
misapprehension  derived  from  the  plaiatifrs  own  acts  and  decla- 
rations, that  it  was  the  residue  of  the  Norwood  grant.  Finding 
that  the  description  in  the  deed  did  not  protect  his  possession 
he  requested  a  deed  which  should  describe  the  land,  but  did  not 
get  it.  To  permit  the  plaintiff  to  eject  the  defendant  from  the 
land  sold  to  him,  and  put  him  off  with  a  tract  to  which  the 
plaintiff  has  shown  no  right  or  title,  on  a  presumption  of  ac- 
quiescence, would  be  to  give  the  plaiatiff  an  advantage  from  his 
own  wrong,  and  a  gross  injustice  against  the  proof  to  the  con- 
trary, furnished  by  the  deed;  it  can  not  be  presumed  that  the 
plaiatiff  intended  to  sell,  and  that  defendant  acquiesced  in  the 
purchase  of,  land  ta  which  the  plaintiff  had  no  title. 

The  fifth  and  sixth  grounds  relate  only  to  the  offer  to  prove 
by  Joseph  Norwood,  that  the  plaintiff  had  directed  him  to  con- 
vey the  Harrall  land  in  the  deed.  Such  proof  would  have  con- 
tradicted the  deed,  and  was,  therefore,  inadmissible. 

The  motion  for  a  new  trial  is  refused. 

BiOHABDSOH,  O'NxALL,  EvAHS,  and  BuTLEB,  JJ.,  coucuxxed. 


Iir  THB  Intkbfbbtatiov  of  Dxbds  and  Instbumehts  nr  Wbitino,  ooortt 
sre  bound  to  effectuate  the  intention  of  the  pttrtiet,  if  it  can  be  done  oaomait' 
ently  with  the  roles  of  law:  Frott  v.  Spaulding,  31  Am.  Dec.  160;  WkUe  *r. 
Oay,  Id.  224;  Clark  y.  Munyan,  33  Id.  752;  ffeaUm  v.  Hodges,  30  Id.  734» 
note. 

Falsx  ob  Mistakbn  DiscfBiPTiov  nr  a  Dbxd  will  not  fnittrate  a  grant 
if  there  are  others  saffioiently  dear  to  identify  the  thing  intended  to  be 
granted:  Mdvin  v.  Ptoprieton^  38  Am.  Dec.  384;  Doe  ex  dem,  MorUm  ▼• 
Jackson,  40  Id.  107,  and  note,  where  the  subject  is  discnased  at  length. 

BEPUGNAirr  Clause  in  Desobiftiok. — ^Where  an  estate  is  clearly  de- 
scribed in  a  deed,  and  a  subeequent  clause  is  added  as  further  descriptive  ol 
it,  but  which  is  of  doubtful  import  or  repugnant  to  the  first  clause,  such  lat- 
ter description  will  be  rejected:  WhUe  v.  Octy,  31  Am.  Dec.  224;  Brand  v. 
Dannoy,  19  Id.  176;  Vose  v.  Handy,  11  Id.  101.  The  more  certain  of  two 
inconsistent  descriptions  in  a  deed,  and  the  one  which  best  subserves  the  in- 
tent of  the  parties  as  manifested  upon  the  face  of  the  deed,  must  be  adopteds 
White  ▼.  Gay,  supra;  Den,  exdem.  Harry  v.  Oraham  et  al,,  27  Am.  Deo.  226; 
BtmdJUst  Y.  Oayhrd,  29  Id.  299;  Melvin  v.  Proprietors,  38  Id.  384  and  note. 

Pabol  Evidbnoe  Inadkibsiblb  to  show  that  a  different  tract  from  the  one 
mentioned  in  the  deed  was  intended  to  be  conveyed:  Slder  v.  Elder,  26  Abl 
Dec.  205,  and  note,  where  decisions  in  this  series  on  this  point  are  colleotedi 
Foley  V.  Cowgill,  32  Id.  49. 
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Chanoellob  et  al.  v.  Windham  et  aii. 

[1  BlOBABDMni,  161.] 
OOVKVANT    TO  StAKD    SuBBD  TO  U8B    MAT  BB  USRD  TO  OOVTKT  ▲  F^BIB- 

HOLD  to  oommenoe  inftUuro  in  Soath  Carolina. 

0nD  OONSKBUMD  AB  COYXNANT  TO  StAND    SuBBD  TO  USM. — ^WImM  ft  !»- 

•     thor,  by  deed  duly  reoozded,  gave,  granted,  and  released  to  hia  Mm  oer- 

tidn  lands,  at  hia  death,  to  have  and  to  hold,  eta.,  held  to  be  a  oovenaat 

to  stand  seised  so  that  the  &ther  had  an  estate  for  life,  with  a  Tested  ra- 

mainder  in  the  son. 
OorBBTAiiT  TO  Stakd  Subid,  CoifBii>KRATioN.--If  a  money  oonsideratiaa 

be  eipfessed  in  a  deed  which  has  the  form  of  a  oorenant  to  stsnd  seissdv 

no  nse  will  arise  unless  the  deed  be  enrolled. 
Inm. — If  no  consideration  be  expressed  and  a  proper  one  be  avemd  and 

ptored,  a  nse  will  arise  even  though  the  deed  be  not  enrolled. 
Iiiiif. — ^If  the  deed  be  in  consideration  of  money,  and  that  the  ooTsnantea 

is  the  son  of  the  ooyenantor,  then  a  nse  will  arise  thongh  the  deed  be  not 

enrolled. 
Tliecasssof  FeM y.  XjihwyI,  1  Speani' Equity, 256^ and Cixn^oni t. ifd^ 

2  Spesrs'  Law,  225,  distbgoished  from  OkoRcdlor  v.  WhuUkm^  and  held 

to  tapply  only  to  personal  property. 

TBI8PA88  to  try  title.  In  1811,  John  Wilson  made  a  deed 
without  consideration  specified,  whereby  he  gaye,  granted,  and 
released  to  his  son,  Samuel  Wilson,  the  land  in  question  **  at 
my  death  to  have  and  to  hold,"  etc.  Samuel  left  home  some 
years  before  the  father's  death.  Edward,  another  son,  lived 
with  his  father  until  his  father's  death.  Windham  and  Law 
claim  under  Edward.  Samuel  died,  and  his  heirs  brought  an 
action  of  trespass  to  try  title.  The  presiding  judge  thought  the 
deed  inoperative  because  it  attempted  to  create  a  freehold  in 
/utwro,  and  nonsuited  the  plaintiffs.  Plaintiffs  appealed,  and 
now  moved  the  court  to  set  aside  the  nonsuit. 

Mo8e8y  for  the  motion. 

Law,  conbra. 

By  Oourt,  Wabdulw,  J.  By  the  common  law,  an  estate  of  free- 
hold could  not  be  conveyed  to  commence  in  futuro,  because  it 
could  not  be  created  without  livery  of  seisin.  T^lna  reason  does 
not  apply  to  conveyances  operating  by  force  of  the  statute  of 
uses;  but  of  these,  some  are  by  their  form  incapable  of  opera- 
tion, without  an  immediate  transmutation  of  possession.  Thus, 
a  lease  and  release  of  a  freehold  to  commence  in  futuro  would 
be  void;  because,  although  a  lease  might  serve  to  create  a  term 
so  to  commence,  a  release  can  be  made  only  to  a  tenant  already  in 
possession.  The  question  has  seldom  arisen  as  to  a  bargain  and 
sale,  because  the  instruments  presenting  it  have  rarely  beei^  en« 
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rolled;  bat  upon  'a  bargain  and  sale  of  a  fee  to  Test  in  futuro, 
a  use  in  the  bargainee  wonld  arise,  which  would  be  executed 
by  the  statute:  Shep.  Touch,  bj  Preston,  611;  Bao.  Read.  63; 
the  bargainor  in  the  mean  time,  either  holding  a  fee  to  be  deter- 
mined by  a  springing  use,  or  else  having  by  the  operation  of  the 
statute  the  estate  reserved  by  him  oonyerted  into  a  term  or  life 
estate,  according  to  the  future  period  fixed,  with  remainder  to 
the  bargainee:  Crossing  ▼.  Scudamore^  1  Yent.  137-139;  so  that 
if,  as  seems  to  be  so  understood  by  some  of  our  cases,  recording  of 
a  bargain  and  sale  be,  in  this  state,  equivalent  to  enrollment,  a 
bargain  and  sale  upon  valuable  consideration,  if  duly  recorded, 
would,  for  the  conveyance  of  a  freehold  in/uturo,  stand  here  upon 
equal  footing  with  a  covenant  to  stand  seised  to  uses.  Both  of 
these  forms  of  conveyance  were,  as  well  as  lease  and  release,  in 
use  in  this  state  before  our  act  of  1795,  legalizing  a  prescribed 
form  of  conveyance:  Bugge  v.  Ellis,  1  Bay,  107;  and  are  by  the 
provisions  of  that  act  yet  effectual:  Craig  v.  Finsan,  Cheves,  272. 
As  to  a  covenant  to  stand  seised,  there  has  never  been  a  doubt 
since  it  was  recognized  as  an  effectual  form  of  couTeyance,  that 
by  it,  when  made  upon  proper  consideration,  and  properly  drawn, 
the  covenantor  might  covenant  to  stand  seised  to  his  ovm  use 
for  a  term,  or  for  his  life,  and  afterwards  to  the  use  of  the  cov- 
enantee; and  that  the  uses  which  woidd  arise  from  the  covenant 
would  be  executed  by  the  statute  of  uses.  The  leading  cases  on 
the  subject,  of  which  see  Roe  dem.  WUIdnson  v.  Ihrnnuirr, 
Willes,  682;  Doe  dem.  MOnim  v.  Salkdd,  Id.  673;  Doe  dem. 
Dyke  v.  WhitHngluim,  4  Taunt.  20;  have  been  as  to  the  consid' 
oration  on  which  the  deeds  were  made,  and  the  sufficiency  of  the 
words  to  express  the  covenant.  It  seems  to  have  been  consid- 
ered, that  if  a  money  consideration  be  caressed  in  a  deed,  which 
has  the  form  of  a  covenant  to  stand  seised,  no  use  will  arise, 
even  although  the  covenantee  be  shown  to  be  the  son  of  the  cov- 
enantor, unless  the  deed  be  enrolled,  so  as  to  be  effectual  as  a 
bargain  and  sale;  for  expresswm,  facii  cessare  taciiwnt:  Shep. 
Touch,  by  Preston,  613;  but  it  is  clearly  otherwise  if  the  deed 
be  expressed  to'  be  in  consideration  of  money,  and  that  the  cov- 
enantee is  the  son,  or  be  without  any  consideration  expressed, 
and  a  proper  one  be  averred  and  proved:  MUdmai^s  Case,  1  Go. 
175  a;  HewiU  v.  Adams,  7  Bro.  P.  0.  70;  The  King  v.  Scammonr 
den,  8  T.  B.  474. 

In  the  present  case,  by  the  deed  in  question,  John  Wilson,  by 
words  in  prwsenti,  gives,  grants,  and  releases  unto  his  "  son, 
Samuel  Wilson,  his  heirs  and  assigns,"  the  land  described,  with 
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its  appurtenanoeB,  *'at  my  death,  ix>  haye  and  hold/'  etc.,  ^ih 
a  clause  of  "wanaaty.  Is  it  proper  to  oonstme  the  deed  to  be  a 
coTenant  to  stand  seised,  so  as  to  hold  that  by  it  the  father  had 
an  estate  for  life,  with  a  Tested  remainder  in  his  son?  The 
plaintiffinsists  upon  this;  but  rather  than  that  the  deed  should  ba 
considered  Toid,  iru^infaiiig  that  an  estate  in  fee  to  the  son  was  con- 
Tejed  by  the  premises;  that  the  words  "at  my  death/'  belong 
to  the  habendum^  and  not  to  the  premises;  and  that  a  repugnant 
habendum  can  not  diyest  an  estate  previously  conveyed  by  the 
premises;  relying  upon  Ingram  ▼.  Porter y  Harp.  492;  S.  0.,  4 
McCord,  198;  and  OoodHUe  dem.  DodweXL  t.  Gibbs,  6  Bam.  & 
Cress.  709.  It  is  doubtful,  upon  inspection  of  the  original 
fltod,  to  which  clause  the  unskillful  draftsman  has  affixed  the 
words  "  at  my  death."  Supposing  them  to  belong  to  the  haben^ 
ium,  when  all  precedent  rules  of  construction  have  failed,  resort 
may  be  had  to  therule,  that  the  first  part  of  a  deed  and  last  part 
of  a  will  shall  prevail.  But  that  is  a  rule  of  rare  application, 
not  exdusively  relied  upon  in  the  final  adjudication  of  either  of 
the  two  cases  last  cited.  Laige  and  more  sensible  rules  of  con- 
struction require  that  the  whole  deed  should  be  considered  to- 
gether,and  effect  be  given  to  every  part,  if  aU  can  stand  together 
consistently  with  law;  that  an  exposition  favorable  to  the  inten- 
tion should  be  made,  if  not  contrary  to  law;  that  the  intention 
shoidd  be  regarded  as  looking  ratiier  to  the  effect  to  be  pro- 
duced than  the  mode  of  producing  it;  that  too  minute  a  stress 
should  not  be  laid  on  particular  words,  if  the  intention  be  dear — 
and  that,  if  the  deed  can  not  operate  in  the  mode  contemplated 
by  the  parties,  it  should  be  construed  in  such  manner  as  to  ope- 
rate, if  possible,  in  some  other  way.  Under  these  rules,  the 
supposed  repugnancy'  between  the  premises  and  habendum,  and 
the  position  of  the  defendants,  that  the  deed  is  to  be  construed 
as  an  ordinary  conveyance  under  our  act  of  1796,  and  so  void, 
as  not  operating  by  force  of  the  statute  of  uses,  are  both  avoided. 
The  authorities  already  cited,  and  many  more  cases  decided 
since  the  statute  of  frauds  required  three  witnesses  to  a  will  of 
lands,  show  that  a  deed,  whether  in  form  a  feoflhient,  a  bargain 
and  sale,  or  a  lease  and  release,  if  the  consideration  of  blood  or 
marriage  exist,  may,  to  effect  the  intention  of  the  parties,  be 
construed  to  be  a  covenant  to  stand  seised;  that  give  and  grant 
are  apt  words  for  such  covenant,  and  that  it  is  the  duly  of  courts, 
by  reasonable  construction,  to  give  effect  to  the  intention  of 
parties  not  inconsistent  with  law.  The  deed  in  question  is 
therefore  a  good  covenant  to  stand  seised  to  uses.    In  conf 6i;(p- 
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ity  wiih  this  yiew  is  ihe  result  of  the  case  of  Jenkins  ▼.  Jenkins^ 
1  Mill,  48,  although  the  question  seems  not  to  have  been  there 
considered;  and  Singleton  y.  Bremar,  4  MoCord,  12  [17  Am.  Dec. 
699],  is  not  opposed,  for  there,  there  was  no  consideration  ex- 
isting. 

The  principal  diiBcully  of  this  court  has  arisen  from  the  case 
of  Wekh  y.  Einardy  1  Speers'  Eq.  266,  lately  decided  by  our 
court  of  equity,  and  since  recognized  and  confirmed  by  this  court 
in  the  case  of  Crawford  y.  MsElvyy  2  Speers'  L.  226.  These 
cases,  and  preyious  ones  mentioned  in  Welch  y.  Kinard,  related 
to  slayes;  and  eyen  if  they  are  to  be  held  as  establishing,  that 
of  slayes  a  conyeyance  upon  consideration  of  blood  or  marriage 
only,  to  commence  at  the  death  of  the  grantor,  must  always  be 
regarded  as  testamentary — ^they  are  no  direct  authorily  in  rela- 
tion to  real  estate.  The  statute  of  uses  does  not  apply  to  slayes. 
By  the  ancient  common  law,  the  conyeyance  of  a  term  or  other 
chattel  might  haye  been  made  to  commence  in  fuiuro,  that  is 
after  a  definite  time,  but  not  after  a  life  estate,  for  a  life  interest 
was  considered  to  be  of  longer  duration  than  any  chattel.  Upon 
this  principle  the  case  of  Vernon  y.  InabnU,  2  Brey.  411,  which 
is  cited  in  Crawford  y.  MbElvy,  supra,  was  decided,  but  the  prin- 
ciple in  general  has  long  been  inapplicable  to  limitations  of 
slayes  in  this  state;  for  eyer  since  the  case  of  Powell  y.  Brown, 
1  Bailey,  100,  if  not  long  before,  it  has  been  well  established 
here,  that  a  remainder  may  be  limited  of  a  slaye  after  a  life 
estate.  Indeed  many  cases  in  our  court  of  equity  haye  held 
the  same  as  to  other  chattels:  See  Patterson  y.  Devlin,  1  McMuU. 
Eq.  469;  Bobertson  y.  Collier,  1  Hill's  Oh.  870.  So  far,  indeed, 
haye  our  courts  gone  in  that  direction,  that  by  EUl  y.  EUl,  Dud. 
Eq.  71,  it  has  been  held  that  of  slayes  a  fee  may  be  limited 
upon  a  fee  by  deed  (neither  a  trust  deed  nor  a  marriage  settle- 
ment, but  an  ordinary  deed  of  gift  from  father  to  children), 
which  can  be  done  as  to  lands,  only  by  executory  deyise,  or  by 
limitation  of  trusts,  or  by  the  operation  of  future  uses  under 
the  statute  of  uses. 

The  ancient  rules  as  to  limitations  of  chattels  haye  been  much 
modified  in  England,  and  the  modifications  haye  been  here  usu- 
ally adopted  and  extended,  especially  in  relation  to  slaye  prop- 
erty, which  with  us  is  usually  estimated  much  more  highly  than 
our  lands.  But  although  courts  may  relax  technical  rules,  so 
as  to  extend  to  chattels  limitations  which  haye  grown  up  as  to 
lands,  under  forms  of  conyeyance  applicable  only  to  the  latter, 
courts  can  not  enact  the  guards  which  statutes  haye  proyided  as 
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to  lands.  If  then  it  be  tme,  as  suggested  in  Welch  y.  Kinard, 
that  any  disposition  of  personal  property  which  may  be  effected 
by  doed»  may  be  made  by  parol  accompanied  by  deliTcry,  it  is 
wise  to  look  to  the  consequences  of  eyery  new  indulgence  ac-i 
corded  to  the  intention  of  parties  in  relation  to  personal  prop- 
erty before  the  legislature  may  require  the  intention  to  be 
expressed  by  writing  duly  recorded.  In  the  case  before  us,  the 
deed  of  land  was  recorded  three  months  after  its  execution;  a 
circumstance  which  seems  condusiye  of  deliyery,  and  which 
should  always  be  much  regarded  in  determining  whether  a 
paper  is  testamentary. 

The  cases  decided  as  to  personal  property,  seem  not  to  con- 
trayene  the  rule  of  the  common  law,  that  conyeyanoes  of  chat- 
tels may  be  made  to  commence  at  a  future  definite  period,  but 
seem  to  imply  that  such  conyeyances  would  be  effectual,  if  lim- 
ited to  take  effect  on  any  other  eyent  than  the  death  of  the 
grantor;  and  eyen  on  that  eyent,  if  founded  on  a  yaluable  con- 
flideration.  Whether  those  cases  are  to  be  regarded  as  laying 
down  an  inflexible  general  rule,  which  shall  goyem  all  conyey- 
ances of  personalty,  without  yaluable  consideration,  to  take 
effect  at  the  death  of  the  grantor,  or  as  depending  each  upon  its 
particular  circumstances,  is  not  now  to  be  determined.  The  last 
decision  of  Ingram  y.  Porter,  Harp.  492,  seems  to  be  opposed  to 
such  a  general  rule;  and  so  does  tilie  case  of  Duke  y.  Dyke,  MS., 
decided  two  years  afterwards  by  the  same  court  which  had  de- 
cided Bagsdale  y.  Booker,  MS.,  both  of  which  last  named  cases 
are  referred  to  in  Welch  y.  Kinard,  Perhaps,  upon  consideration 
of  the  ambulatory  nature  of  a  will,  the  policy  upon  which  the 
late  discussions  haye  been  placed  may  not  always  require  a  deed 
eonyeying  personalty,  to  take  effect  at  the  deatii  of  the  grantor, 
founded  only  on  consideration  of  blood  or  marriage,  to  be  re- 
garded as  testamentary,  where  by  due  recording  or  other  cir- 
cumstance, its  fairness  and  intended  irreyocability  may  haye 
been  placed  beyond  doubt;  especially  if  the  case  be  such  that 
the  introduction  of  a  pepper-corn  as  consideration,  would  haye 
taken  the  deed  out  of  the  reason  of  the  late  decisions.  But 
howeyer  that  may  be,  this  court  does  not  feel  authorized  to  ap- 
ply to  the  deed  of  real  estate  now  under  consideration  the  rule 
which  in  the  cases  cited  was  applied  to  the  deeds  of  person- 
ally there  considered,  when  it  is  so  plain  that  to  yiolate  the  in- 
tention of  the  parties  here,  would  be  to  yiolate  well-established 
principles  of  law.  The  plaintiffs  haye  a  right,  for  all  that  ap- 
pears, to  consider  the  deed  in  question  as  a  coyenant  to  stand 
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seised.    Their  motion  to  set  aside  the  nonsuit  is  tfaarefors 
gxanted. 

BzGHABDsooiy  BimxE,  and  FaosTy  JJ.,  cononxved. 

O'Nball,  J.  I  concur  in  this  case,  in  so  much  of  it  as  relates 
to  the  construction  of  the  deed  as  a  ooyenant  to  stand  seised  to 
uses;  bat  I  do  not  agree  to  the  strictures  on  the  oases  relating 
to  personal  properly. 

TBSPBoraiPALaAmsoniDMaiithorilyfaiJDRitsrT.  dsrl^lBlelL  171^ 
•nd  hi  fdOowod  in  DkOiku  t.  Samml,  10  Id.  Se,  opon  iSbm  qaertkmof  tt» 
oomrideratioii  upon  whioh  »  nae  may  siIm. 

GoTSVAHT  TO  Stahd  Subbd  mar  si  SurroamD  bj  a  good  cr  ^afanUs 
oonwdgration;  SimgiUian  t.  Bnmart  17  Am.  Deo.  000.    8oe^  ain^  Jtuhtm  t. 

SArmg.  8  Id.  SOP,  and  noto,  wimo  tim  ool^ot  of  oonsHoffstina  far si 

tootend  Miood.  iodiionoMd. 

OoTBrAm ID BtAXD SuBD MAT OosTBT ▲  VkBOoio ut  wcwnoi  MtHw. 
il  elL,  15  K.  H.  nil  8.  Ct  tt  Am.  Dm.  706b 


OASES 


SUPREME  COURT 


OF 

TENNESSEE. 


OkUTOHITIKLD  v.  RoBIMB  JB  All. 

[ft  HVHPMBBIB,  IS.] 

OAV  Hi  Mads  nr  Momr  Only  iind«r  tfaa  Mt  of  1807,  ■ttlhnriring 
paymMit  of  momey  on  »  jadgment  ^rendered  to  be  made  to  tfao  olork  of 
iSbm  ooort.  A  receipt  giyen  by  the  olerk,  the  ooimidonitloQ  of  whioh  b 
•Dything  bat  money,  m  debts  due  by  himself,  ohoaee  in  eotioiiy  or  prop* 
erty,  Is  not »  Mtiafaction  of  the  Judgment,  and  no  hfadranoe  to  fti  ool* 
leotlon. 
IfoinR'  IS  ▲  OnnBOO  Tebm,  and  oovera  everything  which  by  ooatMBt  b 
made  to  represent  property,  and  passes  as  saoh  ODzrently  from  hand  ta 


CuBBBHT,  CojiVMiCTiJflJi  Bank-vors  abx  MonT;  and  a  paymsat  nada  ia 
them,  whether  to  the  principal  or  his  agenti  b  a  good  paymsol. 

Tbb  facts  appear  in  the  opimon. 

Van  Dyke,  for  Bobiiia,  Tingley  &  Oo. 

Oaui,  for  Oratchfield. 

By  Court,  TiTBLiT,  J.  Bobins,  Tinglqy&Oo,  leeoffloreda  judg- 
ment  against  Thomas  Oratchfidd  for  the  snm  of  eight  hundred 
and  twenly-seyen  dollars  and  twenly-one  and  one  half  cents  and 
costs  of  suit,  in  the  oironit  court  of  Mclfinn  coonly,  on  the 
nineteenth  day  of  Angnst,  1842,  upon  which  an  execution  was 
issued  on  the  same  day,  and  was  placed  in  the  hands  of  the 
sheriff  for  collection  on  the  twentieth  day  of  December,  1842» 
which  execution  was  stopped  by  a  writ  of  aupersedeaa  on  the 
serenth  day  of  March,  1848.  At  the  April  term,  1844,  of  the 
cirouit  court  for  said  county  of  McMinn,  the  case  came  on  for 
hearing  upon  motion  to  quash  the  execution;  when  it  appeared,, 
that  the  defendant  had  procured  a  receipt  in  full  for  the  debt 
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from  the  clerk  of  the  court  where  the  judgment  was  rendered, 
and  from  whence  the  exeoation  issned;  but  that  only  the  sum  of 
three  hundred  and  sixty-seren  dollars  of  the  amount  was  paid 
in  money,  and  that  in  current  bank-notes  of  the  state  of  Ten- 
nessee, and  the  balance  by  the  satisfaction  of  several  judgments 
in  favor  of  the  defendant  against  the  clerk.  For  the  amount 
paid  in  money  the  execution  was  quashed  by  the  circuit  court, 
and  the  mtpenedeas  dischazged  as  to  the  balance. 

To  reverse  this  judgment,  a  writ  of  error  is  prosecuted  by 
both  parties  to  this  court,  and  the  question  presented,  is,  as  to 
the  validity  of  the  receipt;  the  one  side  contending,  that  it  is 
good  at  least  for  the  amount  proven  to  have  been  paid  in  money; 
the  other,  that  it  is  good  for  nothing.  The  act  of  1807,  c.  66, 
sec.  9,  authorizes  the  payment  of  money  upon  judgments  ren- 
dered, to  be  made  to  the  clerk  of  the  court:  the  payment  of 
nothing  but  money  can  be  allow^  under  this  statute,  and  a  re- 
ceipt given  by  the  derk,  the  consideration  of  which  is  anything 
but  money,  such  as  debts  due  by  himself,  choses  in  action,  or 
property,  is  not  a  satisfaction  of  the  judgment,  and  no  hin- 
drance to  its  collection:  LyUe  v.  Etherly,  10  Yerg.  889.  But  the 
question  comes  up,  what  is  money?  It  is  contended  for  the 
plaintiff  in  the  execution,  that  bank-notes  are  not,  and  that 
nothing  but  that  which  constitutes  a  legal  tender  under  the  con- 
stitution of  the  United  States  is,  viz. :  gold  and  silver.  Such  is 
not  our  opinion.  Money  is  a  generic  term,  and  covers  every- 
thing which  by  consent  is  made  to  represent  property,  and 
passes  as  such  currently  from  hand  to  hand,  whether  it  be  the 
iron  of  the  Spartans,  the  cowry  of  the  African,  the  gold  and 
silver  of  the  world,  or  the  paper  of  modem  Europe  and  Amer- 
ica: current,  convertible  bank  paper  has  been  invariably  held, 
both  in  Europe  and  the  United  States,  to  be  a  good  legal  tender 
in  payment  of  debts,  unless  it  be  objected  to  upon  the  ground, 
that  it  is  not  gold  and  silver.  This  could  never  have  been  done, 
had  it  not  been  considered  as  money,  as  nothing  but  money  can 
be  tendered  in  payment  of  a  debt. 

The  sheriff,  as  well  as  the  clerk,  receives  money  upon  judg- 
ments. They  both  receive  it  as  officers  of  the  court,  and  for  the 
suitors  of  the  court:  it  is  true  they  may  refuse  to  receive  anything 
but  gold  and  silver;  but  who  has  ever  dreamed  that  a  payment  to 
a  sheriff  in  current  convertible  bank  paper,  was  not  a  satisfaction 
of  the  judgment?  It  would  be  productive  of  immense  confusion 
so  to  hold  it,  and  force  a  payment  in  all  cases  in  gold  and  silver, 
and  this  for  the  protecticn  of  the  sheriff  and  the  debtor;  for  if 
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the  payment  be  not  legally  made,  it  is  as  if  there  were  no  pay- 
ment; the  sheriff  having  acted  oat  of  the  line  of  his  duty,  Ids 
securities  are  not  responsible  for  the  act;  the  judgment  not  hav- 
ing been  satisfied,  the  debtor  may  be  made  to  pay  it  again;  and 
if  the  sheriff  should  be  irresponsible,  he  necessarily  loses  the 
first  payment,  and  so  of  payment  to  the  clerk.  Such  conse- 
quences would  be  yery  destructiTe,  and  the  inoonyenience  of  so 
holding  the  law  intolerable.  But  it  may  be  said,  that  in  cases 
of  contracts  to  pay  so  many  dollars  of  Tennessee  bank-notes,  it 
has  been  held  that  debt  will  not  lie,  and  that  the  contract  is  not 
for  money.  This  class  of  cases  are  sui  generis,  and  have  been 
determined  upon  their  own  peculiar  circumstances.  They  are 
contracts  made  with  a  view  to  a  depreciation  of  the  paper;  they 
are  not  contracts  for  so  many  dollars  of  money  in  general,  but 
for  so  many  of  that  particular  kind  of  money;  and  in  this  re- 
spect stand  upon  somewhat  the  same  footing  as  contracts  to  pay 
so  much  foreign  money,  viz.,  of  sovereigns,  moidores,  riz  dol- 
lars, or  rupees,  the  value  of  which  is  unknown,  it  depending 
upon  the  rate  of  exchange  and  usage,  the  necessary  consequence 
of  which  is,  that  the  action  upon  them  sounds  in  damages. 
And  so  the  contract  to  pay  bank-notes  has  been  held  to  be  a 
contract  to  pay  so  many  dollars  of  that  particular  money,  and 
inasmuch  as  it  may  be  worth  less  than  the  standard  dollar, 
which  it  was  intended  to  represent,  it  is  to  be  scaled,  and,  there- 
fore, the  action  sounds  in  damages,  and  debt  will  not  lie,  and 
as  a  legal  consequence,  it  is  not  a  contract  for  the  payment  of 
money  in  nwmero.  But  when  the  paper  money  is  of  standard 
value,  it  passes  as  money,  is  received  as  money,  and  is  subject 
to  the  same  rules  regulating  payments  when  made,  as  if  it  were 
gold  and  silver. 

We  are,  therefore,  of  opinion,  that  current  convertible  bank- 
notes are  money;  that  a  payment  made  in  them,  whether  to  the 
principal  or  his  agent,  is  a  good  payment,  and  aflSrm  the  judg- 
ment of  the  circuit  court  as  rendered  in  the  case  under  consid- 
eration. 

Tea  FBZHOiPAL  OAsm  m  oekid,  to  the  effeot  that  a  iherifr  is  a  minlaierUl 
officer,  and  that  if  he  reoeiyes  debts  due  to  himself,  ohoaea  in  action,  or  prop- 
erty, it  ia  not  a  aatiafaotion  of  the  debt,  and  the  debtor  may  be  made  to  pay 
it  again,  and  the  aheriff  haying  acted  oat  of  hie  line  of  dnty,  his  sureties  are 
not  responsible  for  the  act,  in  JTioynesy.  Bridge,  1  Coldw.  34;  Draperv,  State, 
1  Head,  264. 

MoNXT  18  ▲  Omnbuo  TntM,  and  covers  everything  which  by  consent 
is  made  to  represent  property,  and  pssses  aa  sach  currently  from  hand  ts 
hand:  MeDoweU  v.  KeSUr.  4  Coldw  262;  WhUeman  ▼.  Childress,  6  Humph. 
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906;  Oraham  ▼.  State,  5  Id.  40;  Bur/ord  v.  Memphis  Bulletin  Co.,  9  H«uk. 
6M,  all  citing  the  piincipAl  case.  In  the  last  case  it  was  held  that  a  pay- 
ment, daring  the  war,  in  oonent  hank-notes  or  confederate  money,  made  and 
faoeired  by  the  dark  in  good  faith,  was  a  dischaige  of  the  judgment.  In 
Wood  ▼.  Cooper,  2  Id.  4S3,  it  was  held,  citing  the  principal  case,  that  an 
agent,  anthoriaed  to  sell  certain  real  property  "on  such  tenna  as  he  might 
think  bestt**  had  the  right  to  receive  in  payment  therefor  current  bank-notes, 
which  were,  at  the  time  he  received  them,  the  best  corrency  in  drcnlatiaQ, 
madf  as  the  proof  showed,  were  received  at  the  time  by  the  bank,  and  treated 
M  ''par"  in  all  ordinary  truMaotions. 

IfoHBT,  What  Aamn  oak  Baanvs  as:  Vm  full  diiwisBiiiB   aae  note  ta 
JfiviteT.  UfdkdStatea,  15  Am.  Dec  laO-ltt. 


WmJAMB  KT  All.   t;.  TiFEON  BT  AL. 

[5  BnmBRi,  as  J 

YonuBLi  uinxnt  the  Stavdtb  ov  Fbaumi  oas  oxlt  em  Im- 
ymacBBD  by  pecaooa  who  have  reoovered  a  judgment  or  decree  against  the 
grantor. 

WmiXwmMBn  Contstavgis— Subbtt,  bxtobb  Loss  Ikousbxd  ob  PATiaam 
Madb  by  him,  has  no  right  in  a  court  of  equity  to  avoid,  as  fraudulent, 
a  conveyance  of  hia  principal,  on  the  ground  that  he  fears  he  may  be- 
ooma  the  creditor  of  his  principal  by  being  subject  to  pay. 

Bnaarr  mat  mm  SuBanrurxD  to  thb  Biohtb  ov  a  Judgmsmt  Gbbditob, 
to  the  extent  he  has  satisfied  the  judgment,  and  in  that  character  may 
come  into  equity  and  avoid  a  fraudulent  conveyance  by  the  judgment 
debtor,  and  subject  the  land  to  a  satiafaotian  of  Ua  demand. 

Bill  in  equity.    The  chancellor  dismiflsed  the  taill.    Oom- 
pUnantB  appealed.    Other  facte  are  stated  in  the  opinion. 

r.  A.  JS.  Neiaon,  for  the  complainants. 

B.  J.  MoKinney,  for  the  defendants. 


By  Ooorty  Beisb,  J.  Complainants  are  fhe  soretieB  of  Iipton» 
in  his  official  bond  as  sheriff  of  Garter  county.  Judgments 
were  obtained  against  them  and  their  principal,  on  the  ground 
of  his  defalcations  in  office,  and  the  land  of  complainants  was  sold 
in  satisfaction  of  said  judgments,  which  the  judgment  creditors 
purchased,  and  which  they  have  since  redeemed  according  to 
law.  Tipton  conveyed  to  Johnson,  his  son-in-law,  a  valuable 
tract  of  land.  The  complainants  allege  that  the  conveyance 
was  made  to  embarrass,  hinder,  and  delay  the  creditors  of  Tip- 
ton; andy  as  they  apprehend  that  they  will  be  subject  to  further 
loss  on  the  ground  of  their  suretyship,  they  pray  that  the  con- 
veyance from  Tipton  to  Johnson  may  be  set  aside  as  fraudulent, 
and  the  land  be  held  liable  for  anytiiing  further  that  they  may 
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be  compelled  to  pay  as  sureties  for  said  Tipton.  His  honor  the 
chancellor  dismissed  the  bill  of  complainants,  on  the  ground, 
that  thejy  not  having  any  judgment  against  Tipton,  were  not  in 
a  situation  to  impeach  a  conveyance  voidable  under  the  statute 
of  frauds.  We  have  had  occasion  more  than  once,  during  the 
present  term,  to  assert  the  correctness,  and  apply  the  principle, 
of  this  familiar  doctrine.  The  counsel  for  the  complainants, 
admitting  its  correctness  in  general,  yet  insist  that  it  does  not 
apply  to  the  case  of  sureties,  who,  it  is  said,  may  at  any  time 
come  into  a  court  of  chancery  upon  a  quia  timet  principle,  seek- 
ing indemnity,  before  they  have  been  compelled  to  pay  anything. 
It  is  true,  that  arising  from  the  relation  of  suretyship,  the  right 
does,  exist  in  the  surety,  for  his  own  protection,  to  bring  the 
principal  and  the  creditor  into  a  court  of  chancery.  But  that 
does  not  touch  the  present  question;  which  is,  whether  a  surety, 
before  loss  incurred  or  payment  made  by  him,  has  a  right  in  a 
court  of  chancery  to  avoid,  as  fraudulent,  a  conveyance  of  his 
principal,  on  the  ground  that  he  fears  he  may  become  the  cred- 
itor of  his  principal  by  being  subject  to  pay.  We  are  of  opinion 
that  the  surety  has  no  such  right.  But  the  chancellor  erred  in 
dismissing  the  bill;  for  to  the  extent  to  which  the  complainant 
has  satisfied  the  judgment  of  the  creditor,  he  has  a  right  to  be 
substituted  to  such  judgment  creditor,  and  in  that  character  to 
avoid  the  conveyance  and  subject  the  land  to  the  satisfaction  of 
his  demand.  It  is  not  questioned,  upon  the  facts  shown  in  the 
record,  that  the  judgment  creditor  might  avoid  the  conveyance: 
to  the  extent  of  his  payments  the  surety  may  do  the  same. 

Let  an  account  be  taken  of  the  amount  of  said  judgment, 
which  has  been  satisfied  by  the  complainant,  and  to  that  extent 
the  land  in  question  will  be  subjected  to  refund  such  amount, 
and  also  to  pay  the  costs  of  this  suit. 


CbSDITOB    MX78T    HAVE  ObTAIKED  A  JUDGMENT  BBVOBE  HB  OAIT  AlTAGK 

A  Fbaudulent  Convetanoe:  See  note  to  Hunter  ▼.  Brpmnt^  26  Am.  Dea  813, 
where  the  prior  caaea  in  this  aeries  are  ooUeoted.  Also  see  note  to  GarUon  ▼. 
Ktng,  23  Id.  299.  The  principal  case  is  cited  to  the  effect  that  no  man  can 
be  recognized  as  a  creditor,  for  the  pnrpoee  of  avoiding  a  frandnlent  deed  or 
eonveyanoe,  nntil  he  has  established  his  right  to  claim  in  that  character  by  a 
judgment  at  law  or  a  decree  in  chancery,  ia* Chetter  ▼.  ChrteTt  5  Humph.  34| 
Ortene  «.  8tame$,  1  Heisk.  589;  Hopkim  ▼.  WM,  9  Hnmph.  522. 
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Wade  et  XJx.  v.  Johnson. 

[6  HUMFSBBZS,  117.) 

Iv  Ora  OB  MoBK  ov  Maht  Tenavts  in  ooiof on  bb  Babbxd  bt  thb  Stat 
mn  or  LmxTATioira,  And  others  be  within  the  saving  of  the  statute,  it 
shall  not  operate  against  those  who  are  within  the  saving  of  thestatate 
to  bsr  them;  nor  shall  the  partition  given  hy  those  within  the  saving  of 
the  statute  prevent  the  operation  of  the  bsr  as  to  those  without  the  sav- 
ing of  the  statate:  each  one  shall  recover  or  be  barred,  as  to  his  aliqnot 
share  or  portion  of  the  land,  as  he  may  be  within  or  without  the  saving 
of  the  statute. 

TtaAins  nr  oomiov  Babkto  bt  Statotb  ot  Iahxxasionb  ab  to  Past  of 
the  property  can  not  remove  the  bar  as  to  snoh  part  by  allottiog  it  in 
partition  to  one  of  their  number  who  is  within  the  saving  of  the  statute, 
and  therefore  not  barred. 

Ejbotmsht.  Yerdiot  and  judgment  for  plaintifb.  Defendant 
appealed.    Other  facte  appear  sufficiently  in  the  opinion. 

BodgerB  and  Cnmer^  for  the  plaintiff  in  eiror. 

lAfon^  for  the  defendants  in  error. 

By  Oourt,  Bsbbe,  J.  The  wife  of  the  plaintiff  below,isoneof 
the  children  and  heirs  at  law  of  William  Lamar»  deceased.  There 
were  eleven  other  children  and  heirs  at  law  of  the  said  William 
Lamar,  all  of  whom,  except  two,  had  arrived  at  majority  more  than 
three  years  before  the  bringing  of  this  suit.  The  defendant  and 
those  under  whom  he  claims,  had  an  adverse  and  continued  pos- 
session of  the  land  in  dispute,  commencing  in  1881,  claiming 
against  all  persons  the  land  in  dispute,  under  and  by  virtue  of 
their  deeds  of  conveyance.  In  1840,  when  nine  twelfths  of  the 
heirs  of  William  Lamar,  deceased,  were  barred  as  to  the  land  in 
dispute  by  the  adverse  possession  of  the  defendant,  the  said  heirs 
instituted  certain  proceedings,  by  which  they  caused  certain  com- 
missioners, for  that  purpose  appointed,  to  make  partition  among 
themselves  of  the  entire  real  estate  descended  to  them  from  their 
ancestor,  William  Lamar,  and  caused  the  land  in  the  possession  of 
the  defendant,  and  adversely  claimed  by  him,  to  be  assigned  and 
partitioned  off  to  Ann  Wade,  the  plaintiff  below,  as  lot  number  6 
in  said  partition,  for  her  several  and  separate  portion  of  the  real 
estate  of  the  said  William  Lamar.  Under  these  circumstances 
the  material  question  upon  the  trial  of  this  cause  was,  whether 
Mrs.  Wade  yras  entitled  to  recover  or  to  be  let  into  possession  of 
one  twelfth  of  the  land  sued  for  in  this  action,  or  of  the  entire 
lot  number  6,  set  forth  in  the  record  of  partition. 

It  has  always  been  held  in  this  state,  that  if  one  or  more  of 
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many  tenants  in  common  of  real  estate  be  barred  by  the  statute 
of  limitations,  and  others  be  within  the  saving  of  the  statute, 
it  shall  not  operate  against  those  who  are  within  the  saving  of 
the  statute  to  bar  them;  nor  shall  the  partition  given  by  those 
within  the  saving  of  the  statute,  prevent  the  operation  of  the  bar 
as  to  those  without  the  saving  of  the  statute;  but  each  one  shall 
recover  or  be  barred  as  to  hisaliquot  share  or  portion  of  the  land 
as  he  may  be  vnthin  or  without  the  saving  of  the  statute.  Thus,  if 
all  these  heirs  had  joined  in  the  demise  in  this  action,  nine  of  them 
would  have  been  barred  according  to  the  proof:  See  Barrow  t. 
Navee,  2  Terg.  227.  If  the  heirs  remain  in  possession  of  a  part 
of  the  land  descended  to  them,  and  permit  adverse  possession 
to  be  taken  of  a  part  by  a  stranger,  and  it  be  continued  till  a 
portion  of  them  are  beared,  can  they  afterwards,  by  release  or 
other  conveyance,  so  arrange  the  matter  as  to  throw  th^  claims 
of  the  heirs  when  vnthin  the  saving  of  the  statute,  off  the  por- 
tion of  which  they  are  in  possession,  and  enable  them  by  their 
conveyance  to  do  what  they  themselves  could  not  do,  recover 
upon  a  several  claim  the  entire  land  adversely  heldf  In  this 
case,  for  instance,  if  at  the  end  of  the  year  1840,  or  the  begin- 
ning of  1841,  the  heirs,  instead  of  the  proceedings  in  the  reo* 
ord  of  partition  set  forth,  had  each  released  his  share  to  Mrs. 
Wade,  by  deed,  such  share  being  then  barred  by  the  adverse 
possession,  and  by  the  statute,  would  their  bargainee  or  releasee 
have  been,  by  the  operation  of  such  deeds,  in  a  better  condition 
than  if  they  had  sued  themselves?  It  will  scarcely  be  so  con- 
tended. And  yet  such  deeds  would  have  been  entitled  to  all 
the  legal  effect  which  can  be  claimed  for  the  act  of  the  commis- 
sioners in  the  judicial  proceeding  for  partition.  The  situation 
of  Mrs.  Wade,  by  the  saving  of  the  statute,  was  better  than  that 
of  the  other  heirs,  at  the  time  this  suit  wad  commenced,  to  this 
extent,  that  she  was  entitled  to  the  one  twelfth  of  lot  number  6,  in 
the  adverse  possession  of  the  defendant,  and  also  to  the  one 
twelfth  of  all  the  other  lands  descended  from  the  ancestor, 
while  the  others  were  entitied  to  nothing  in  lot  number  6,  so 
far  as  in  possession  of  the  defendant,  and  only  to  the  eleven 
twelfths  of  the  balance;  and  under  such  circumstances,  they 
will  not  be  justified  to  escape  from  their  laches  and  enlarge 
their  interests  by  throwing  the  claim  of  Mrs.  Wade  entirely 
from  themselves,  and  giving  her  twelve  twelfths  of  that  in  which 
they  had  ceased  to  have  any  valid  title  or  claim. 

As  his  honor,  the  circuit  judge,  charged  upon  this  point  con- 
trary to  these  views,  the  judgment  of  the  drouit  court  will  be 
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Bet  aaide,  and  a  new  trial  be  had.  It  reeultSy  also,  from  this 
Tiew  of  the  ease,  that  the  dowxeas  of  William  Lamar  was  not  a 
competent  witness;  becaoae  her  dower  was  awiigniWI  in  184D, 
upon  the  basis  of  the  statute  not  having  operated  as  a  bar  npon 
any  portion  of  the  estate,  and  she  has  a  direct  interest  opposed 
to  the  reassignment  and  curtailment  of  her  dower. 


Jonra  TiNjam»  in  ord«r  to  olsim  the  benefit  of  the  atetate  of  »«-«*^*«^«^ 
Blast  all  have  been  under  some  diaability  at  the  time  their  right  aoomed: 
Itoffd  ▼.  Joknmmt  13  Am.  Dea  2S5.  The  estate  which  heire  hold  by  deeoent 
from  their  aooeetor  ia  joint,  and  if  one  Ib  under  no  diaability  the  atatate  will 
von  aa  to  all:  Bobmimm  v.  SmUh^  12  Id.  904.  For  fall  dieonarion  of  howfw 
the  diaability  of  one  joint  tenant  affiMts  the  ngfati  of  otfam,  aae  note  to 
Mocre  ▼.  Amuirmigf  96  Id.  77. 


PfeBBT   V.  PaTTEBBON. 

[6  BmCFBBRB,  18S.] 
b   GOVBRTDTSa   A    DSUYXBT    IN    ESGBOW    FOR    OnB    PkBSOV    TO    SZOK   A 

Noss  AS  Stnunrr  npon  the  express  condition  that  another  peraon'a  aig- 
natare  ia  alao  to  be  obtained,  and  to  deliver  the  note  to  the  maker  for 
that  parpoae.  A  coart  of  equity  will  enjoin  a  suit  at  law  upon  auoh  a 
note,  if  delivered  to  the  payee  or  his  agent  without  the  other  aignatnre^ 
if  the  note  waa  not  taken  as  a  full  oomplianoe  with  hia  previona  agree* 
ment  to  receive  a  note  with  two  sureties. 

Bill  in  equily.  The  chanoeUor  decreed  that  said  complain- 
ant was  bound  to  pay  one  half  of  the  original  note  with  interest, 
as  surely  thereon,  and  that  the  defendant  be  permitted  to  pros- 
ecute his  suit  at  law  to  judgment;  and  that  after  the  said  judg- 
ment is  recoTered,  one  half  thereof  the  defendant  be  perpetnallj 
enjoined  from  collecting  from  said  complainant.  From  which 
decree  the  complainant  brings  this  appeal.  The  other  facts  ap> 
pear  in  the  opinion. 

Nicholson,  for  the  complainant. 

W.  H,  Humphreys^  for  the  defendant. 

By  Court,  Tublbt,  J.  Bobert  Patterson  recorered  judgments 
at  the  January  term,  1840,  of  the  circuit  court  of  Mauiy,  against 
WiOiam  Perry,  for  the  sum  of  between  eleven  and  twelve  hun- 
dred dollars.  William  Perry  being  in  failing  droumstances,  a 
proposition  was  made  to  him.  by  Patterson,  through  his  attor- 
ney, that  if  he  would  give  a  note  for  the  amount  of  said  judg- 
ment, with  two  undoubted  solvent  sureties,  he  would  give  him 
twelve  months  longer  time  in  which  to  pay  the  debts.     This 
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piopositioxi  WB8  accepted,  and  the  names  of  Simpeon  Peny  the 
complainant,  and  Piancis  S.  Peny,  were  to  be  pzocoied  as 
the  sozeiies,  and  agreed  .to  be  receiyed.  A  blank  note  wbb 
prepared,  with  three  seals,  for  the  purpose  of  being  executed, 
by  said  "William  Perry,  Simpson  Perry,  and  Francis  S.  Perry, 
for  the  amount  of  the  judgments,  payable  at  twelye  months. 
W.  Perry,  after  signing  the  note  himself,  presented  it  to  Simp- 
flon  Perry,  for  his  signature,  who  expressly  refused  to  sign  it, 
until  he  was  informed  that  Francis  S.  Perry  was  to  do  so 
likewise;  he  then  agreed  to  sign  it  upon  that  condition,  and 
did  so— placing  the  note  thus  signed  in  the  hands  of  William 
Perry  to  procure  the  signature  of  Francis  S.  Perry,  before  it 
was  to  be  delivered  to  Patterson. 

Francis  S.  Perry  refused  to  sign  it,  and  the  note  was  delivered 
to  the  attorney  of  Patterson,  with  the  signature  of  Simpson 
Perry  alone  as  surely  for  its  payment.  It  does  not  appear  that 
the  note  was  then  received  by  the  attorney  in  payment  of  the 
judgments;  for  he  still  insisted  on  having  the  two  sureties  as 
per  agreement,  and  attempted,  by  executions  on  the  judgments, 
to  enforce  a  performance,  but  wittiout  success — ^Francis  S.  Perry 
remaining  firm  in  his  refusal  to  become  bound  for  the  debt. 
The  executions  were  then  returned,  but  not  satisfied,  the  judg- 
ments being  still  kept  open  against  William  Perry,  and  suit  is 
<x>mmenced  on  the  note  against  Simpson  Perry,  who  thereupon 
files  his  bill  of  complaint,  asking  that  the  proceedings  at  law  be 
enjoined,  and  the  note  delivered  up  to  be  canceled.  This  is  re- 
sisted upon  the  alleged  ground,  that  the  note  as  executed  was 
•delivered  to  the  attorney  without  any  knowledge  on  his  part 
that  it  had  been  conditionally  executed  only;  and  that,  if  the  fact 
be  so,  Simpson  Perry,  the  complainant,  was  afterwards  informed 
that  Francis  S.  Perry  had  refused  to  sign  the  note,  and  then 
«ither  expressly  or  impliedly  agreed  that  it  might  be  considered 
as  obligatory  on  him  as  it  was. 

That  the  note  was  delivered  conditionally,  and  that  Simpson 
Perry  was  not  to  be  bound,  unless  Frauds  S.  Perry  also  signed 
it,  we  think  satisfactorily  proved.  This  would  constitute  a  de- 
livery, as  an  escrow,  and  would  not  be  obligatory  upon  Simpson 
Perry  unless  the  condition  were  performed,  or  unless  he  agreed 
thai  it  should,  after  he  had  been  informed  that  Francis  S.  Perry 
had  refused  to  become  bound  as  his  co-surety.  The  law  upon 
this  point  is  settled  beyond  controversy,  and  needs  at  this  day 
no  investigation.  And  it  makes  no  difference,  though  the  at- 
torney did  receive  the  note  without  the  knowledge  that  it  had 
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been  conditionaTly  executed  hj  Simpeon  Peny;  the  note 
not  delirered  to  ilie  attorney  by  him,  and  it  -was  therefore  neo- 
eooary  that  he  should  have  inqnired  as  to  the  mode  of  the  eze- 
cation  before  he  oould  claim  to  hold  it,  diachazged  from  the 
condition.  Bat  we  think  it  obrions,  from  the  proof,  that  the  note 
-was  not  delirered  to  the  attorney,  as  an  execution  of  the  agree- 
ment between  him  and  William  Peny,  but  merely  lodged  with 
him  till  such  time  as  Frands  8.  Peny  could  be  induced  to  sign 
it.  If  this  were  not  so,  why  should  the  attorney  hare  inmBted 
that  it  was  not  executed  in  accordance  with  the  agreement,  and 
that  he  must  hare  the  two  sureties?  Why  should  he  hare  re- 
fused to  satisfy  the  judgments  and  hare  endearored  to  enforce 
their  collection  by  execution  ?  And  why,  when  he  found  that 
this  could  not  be  done,  were  the  executions  merely  stopped  in 
the  hands  of  the  sheriff,  andretumed  unsatisfied?  We  are  con- 
strained to  believe,  that  the  note  has  been  retained,  as  the  last 
resort,  after  evezy  other  mode  of  enforcing  payment  of  the  judg- 
ments had  fiuled. 

Neither  can  we  perceiye  from  the  proof,  any  reason  for  be- 
lieving that  Simpson  Peny  had  any  knowledge  that  the  note 
had  come  into  the  hands  of  Patterson's  attorney  without  the 
signature  of  Francis  S.  Peny,  and  of  course  can  not  say  that 
he  ever  agreed  to  be  held  singly  bound  as  secuiify  for  William 
Peny  in  the  amount  of  the  judgments  in  favor  of  defendant 
If  he  ever  did,  it  is  matter  of  proof,  the  burden  of  which  lies 
upon  Patterson;  having  failed  to  make  it,  he  loses  the  defense. 

Upon  the  whole  view  of  the  case,  then,  we  are  of  opinion 
that  complainant  is  entitled  to  the  relief  sought  in  this  bill; 
that  the  proceedings  at  law  be  enjoined,  and  that  the  note  be 
delivered  up  and  canceled. 

Reverse  the  decree  of  the  chancellor,  and  decree  accordingly. 


Bbcbow. — ^To  make  oat  the  defense  of  the  delivery  of  a  bond  as  an  escrow,, 
the  delivery  most  be  npon  an  ezprees  condition:  Carriek  v.  French,  7  Humph. 
400,  citing  the  principal  case.  In  that  caae  it  was  held  that  mere  expecta- 
tion, baaed  upon  the  statisment  of  the  principal  obligor  made  casually,  and 
not  by  way  of  promise,  that  other  persons  would  execute  the  instrument,  is 
not  sufficient.  In  the  case  of  the  validity  of  official  bonds,  the  evidence  to 
set  them  aside,  or  to  release  parties  from  them,  npon  the  ground  of  their  hav- 
ing been  delivered  as  escrows,  ought  to  be  direct,  clear,  full,  and  satisfactory: 
Wcurd  V.  Ctdlum,  2  Coldw.  364.  A  party  who  signed  bis  name  as  surety  to 
certain  clerk  and  master's  notes,  with  the  understanding  that  the  suretyship 
should  not  become  operative  until  another  solvent  surety  had  been  procured^ 
which  however  was  neglected,  and  judgment  by  motion  taken  on  the  notes» 
is  entitled  to  reliof  in  equity:  Maion  v.  McNeUlyt  7  Heisk.  294. 
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Haticeb  v.  Hatit/s  Exeoittob  et  al. 

[5  Hmmawn,  290.] 

OouBxs  OF  Chancsbt  axe  as  much  Babrbp  bt  the  Statutb  ov  Ldota- 
noNS  when  they  gain  jnriadietion  of  a  cause,  for  which  a  remedy  eziBts  al 
law,  as  are  courts  of  law. 

ImPLZKD  TbUSTS,  WHKBB  a  PaBTT  TaKBS  PoflSESBION  IK  HIS  OWN    BlOHT, 

are  equally  subject  to  the  operation  of  the  statate  of  limitations  in  oonrti 
of  equity  as  would  be  the  correspondiiig  actions  prosecuted  in  a  court  of 
law. 

br  Bzpbbss  ob  Dibbot  Tbusts  thb  Statute  of  Limitatioiib  does  not 
Ofebate.  In  such  cases  the  trustee  takes  possession  and  holds  for  an- 
another.  His  possession  is  the  possession  of  that  other,  and  there  can  be 
no  adrerse  holding  until  the  trustee  denude  himself  of  his  trust,  by  assum- 
ing to  hold  for  himself,  and  notifies  the  oMtai  que  tnui  of  his  treachery. 

It  n  AK  Implied  Tbubt,  aivd  Subjbot  to  thb  OFSBATioir  of  thb  Statutb 
ov  Limitations,  where  a  father  procures  an  executor  to  deliver  to  him 
money  and  property,  bequeathed  to  his  children  by  their  grandfather. 

A  Patheb  is  the  Natubal  Guabdiak  ov  his  CnnjoBEN;  but  he  is  the 
guardian  for  nurture  only,  and  has  no  authority  to  intermeddle  with 
their  estate. 

Fraud— Fact  that  a  Fatheb  does  not  Disolosb  to  his  Ghiu>ben  all  tho 
facts  in  relation  to  their  grandfather's  will  and  his  own  reception  of 
money  from  the  estate,  does  not  constitute  fraud,  where  the  will  is  on 
record.  AUter,  had  he  made  false  representations  to  them  by  which  they 
were  prevented  from  investigating  the  matter  and  ascertaining  their  right 
of  action,  and  then  the  statute  of  limitations  would  oommenoe  to  raa 
only  from  the  time  the  cause  of  action  was  discovered. 

Bill  in  equity.    The  facts  appear  in  the  opinion. 
BdUbridge  and  Ouiid^  for  the  complainants. 
J.  J.  White,  for  the  defendants. 

By  Oourt,  Gbeen,  J.  This  bill  is  filed  by  the  children  of 
Jesse  Haynie,  deceased,  against  the  executor  of  their  father's 
will,  to  recover  certain  moneys  which  they  allege  came  to  the 
hands  of  the  testator  in  his  life-time,  and  which  belonged  to 
them  under  the  will  of  their  grandfather,  Elijah  Humphreys, 
who  died  many  years  ago  in  North  Carolina.  The  facts  are 
shortly  these:  The  defendant's  testator,  Jesse  Haynie,  had  mar- 
ried Bhoda,  the  daughter  of  the  said  Elijah  Humphreys,  who, 
in  1794,  by  his  will,  devised  certain  negroes  to  his  daughter, 
Bhoda  Haynie,  for  life,  and  after  her  death,  to  her  children,  if 
any  of  them  come  of  age,  to  be  divided  equally  among  them. 
By  another  clause  in  the  will,  he  directed  that  after  the  death  of 
his  wife  all  the  residue  of  his  estate  be  divided  into  five  parts — 
one  part  of  which  to  go  to  the  children  of  his  daughter,  Bhoda 
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Haynie,  fco  be  secured  to  them  by  his  executors,  and  to  be  de- 
liTered  to  them  as  thej  should  come  of  age,  share  and  share 
alike.  Bhoda  Haynie  died  in  1815,  at  which  time  the  right  of 
the  complainants  to  the  negroes  deyised  to  her  for  life  acomed. 
The  money  arising  from  the  residuaiy  clause  of  Elijah  Hum- 
phreys' will,  to  which  the  complainants  were  entitled,  was  re- 
cdved  by  their  father  (if  receiTed  by  him  at  all)  in  the  year 
1805,  and  pxeyiously.  Tins  bill  was  filed  in  1812.  The  defend- 
ant relies  on  the  statute  of  limitations  as  a  bar  to  the  reoovexy 
of  the  negroes,  or  money  demanded  by  the  bill. 

The  chancellor  dismissed  the  bill  as  to  the  claim  of  the 
negroes,  but  decreed  for  the  complainants  the  sum  of  two  hun- 
dred and  twenty-five  dollars,  with  compound  interest.  The  de- 
fendant appealed,  and  the  complainants  prosecute  a  writ  of 
enor.  Lewis  Haynie,  the  youngest  of  Bhoda  Haynie's  children, 
was  bom  the  twentieth  of  Januaiy,  1806,  and  was  upwards  of 
thirty-sii  years  old  when  the  bill  was  filed.  His  right  of  action 
had  accrued,  and  his  disabilily  to  sue  had  been  removed  for  fif- 
teen years.  Each  of  the  daughters  of  Bhoda  Haynie  arrived  at 
the  age  of  twenty-one  years,  and  were  married  after  the  death  of 
their  mother.  So  that  more  than  three  years  elapsed  after  the 
action  accrued  to  each,  and  neither  of  the  complainants  fall 
within  any  of  the  exceptions  of  the  statute. 

But  it  is  argued,  and  so  the  chanceUor  thought,  that  as  re- 
gards the  money  legacy  due  the  complainants  from  their  grand- 
fiither's  estate,  and  which  it  is  assumed  their  father  received  in 
1805,  the  statute  of  limitations  does  not  apply;  that  he  held  the 
money  as  a  trustee  of  such  character,  that  a  court  of  equity  will 
not  permit  him  to  rely  on  the  lapse  of  time.  The  statute  of 
limitations  prescribes,  that  certain  forms  of  action  shall  be 
barred  within  the  times  limited,  and  therefore  in  its  terms  it 
does  not  apply  to  courts  of  equity;  but  the  courts  of  chancery, 
both  of  Great  Britain  and  this  country,  have  uniformly  held, 
that  in  cases  where  any  remedy  exists  at  law,  if  a  court  of  chan- 
cery gains  jurisdiction  of  a  cause,  the  time  fixed  in  the  statute 
as  a  bar  to  the  action  at  law  will  also  be  a  bar  to  a  bill  in 
chancery.  All  that  class  of  trusts,  therefore,  that  become  such 
by  matter  of  evidence,  where  a  party  takes  possession  in  his 
own  right,  are  equally  subject  to  the  operation  of  the  statute  of 
limitations  in  courts  of  equity,  as  would  be  the  corresponding 
actions  prosecuted  in  a  court  of  law.  But  in  express,  or  direct 
trusts,  created  by  the  contract  of  the  parties,  the  statute  of  lim- 
itations does  not  operate.    In  such  cases,  the  trustee  takes  pos- 
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session  aud  holds  for  another.  His  possession  is  the  possession 
of  that  other,  and  there  can  be  no  adverse  holding,  until  the 
trustee  denude  himself  of  his  trust,  by  assuming  to  hold  for  him- 
self, aud  notifies  the  cestui  que  trust  of  his  treachery.  In  these 
cases,  no  action  at  law  can  be  maintained.  The  remedy  is  only 
in  a  court  of  equity.  The  statute  of  limitations,  therefore,  has 
no  application  to  them.  Apply  these  principles  to  the  case  be- 
fore us:  The  complainants  are  entitled  to  a  sum  of  money  in 
North  Carolina,  by  the  will  of  their  grand&ther.  Their  father 
procures  the  executor  of  Humphreys'  will  to  pay  this  money  to 
him.  Now,  in  receiying  it,  how  does  he  become  a  direct  or 
express  trustee?  He  stood  in  no  legal  relation  to  the  parties  by 
which  he  was  entitled  to  receive  it,  as  an  executor,  administrator, 
or  guardian  does:  on  the  contrary,  he  was  their  self-constituted 
agent.  He  received  the  money  by  wrong,  and  held  it  in  his  own 
right.  But  having  possessed  himself  of  the  money  of  these  com- 
plainants, they  had  a  right  of  action  against  him  to  recover  it, 
and  might  have  sued  him  at  law,  for  money  had  and  received. 

In  the  case  of  8mari  v.  Waterhose,  10  Terg.  94,  Waterhose,  the 
executor,  was  held  to  be  an  express  trustee,  and  not  protected 
by  the  statute  of  limitations;  but  that  case  difibrs  materially 
from  the  one  before  the  court.  The  executor  of  Elijah  Hum- 
phreys' will  was  an  express  trustee;  but  when  Jesse  Haynie  re- 
ceived the  money  from  said  executor,  he  was  placed  in  a  veiy 
difierent  relation  to  the  complainants  from  that  in  which  the 
executor  had  stood.  The  law,  to  be  sure,  would  turn  him  into 
a  trustee;  but  he  did  not  become  such  by  contract,  but  was  such 
by  implication  of  law,  because  of  his  wrongful  possession  of 
money  which  did  not  belong  to  him:  nevertheless,  he  held  it  in 
his  own  right  and  for  his  own  benefit,  adversely  to  the  com- 
plainants. 

This  distinction  is  plainly  taken  in  the  case  of  Armstrong  v. 
(7amp&e!2, 8  Yerg.  212  [24  Am.  Dec.  656].  In  that  case  Campbell 
acted  under  a  contract  with  Armstrong,  and  the  court  held  that 
he  was  an  express  trustee,  and  was  not  protected  by  the  statute 
of  limitations:  but  Trimble,  who  purchased  for  Campbell  with 
a  knowledge  of  the  trust,  but  who  had  nothing  to  do  with  Arm- 
strong, was  regarded  as  a  trustee  by  implication  of  law,  and  it 
was  held  that  the  statute  of  limitations  was  a  bar  to  a  recovery 
against  him.  That  case  presents  the  very  principle  of  the  case 
before  us.  The  executor  of  Humphreys  is  an  express  trustee: 
but  he  pays  over  the  money  to  Haynie,  who  becomes  a  trustee 
by  operation  of  law.    The  executor  could  not  plead  the  statute 
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of  limitfttioiiB,  becanae  his  ponncmnion  wbb  iSbe  poaaeadon  of 
llie  oomplaisanta,  bat  Haynie  ia  protected  by  tlie  atatate,  be- 
eauae  hia  poeaoamon  -waa  adTezae  to  llie  complainanta  and  for 
faimaelf .  It  ia  aigoed  that  the  daf andanfa  testator  waa  the 
natmal  gnarflian  of  hia  childieiiy  and  aa  aach  waa  an  expreaa 
tmatee.  It  ia  true,  the  father  ia  the  natozBl  guardian  of  hia 
children;  bat  he  ia  the  goardian  for  nortare  only.  He  haa  no 
aathoriiy  to  intermeddle  with  their  eatate.  Beaidea,  his  gnard- 
lanahip  for  nortare  oeaaed  apon  hia  childxen  becoming  of  age. 

It  ia  aigoed,  that  the  caoae  of  action  in  this  case  was  onknown 
to  the  complainants,  and  was  concealed  by  the  defendant's  tes- 
tator by  fraod.  Bat  of  this  allegation  there  is  no  evidence. 
The  mere  fact  that  Jessie  Haynie  did  not  disclose  to  his  chil- 
dren all  the  facts  in  reUtion  to  their  grand&ther's  will,  and  his 
own  reception  of  mon^  from  the  estate,  does  not  constitote 
fraod.  The  will  was  of  record  in  North  Carolina,  and  they 
knew  that  they  had  rights  growing  oat  of  the  provisions  of  that 
will.  Their  father  coold  not  conceal  from  them  a  knowledge  of 
their  rights,  if  they  had  chosen  to  investigate  them.  Had  he 
made  fidse  representations  to  them,  by  which  they  were  pre- 
Tented  from  investigating  the  matter  and  ascertaining  their 
right  of  action,  it  woold  have  been  a  concealment  of  the  oaose 
of  action  by  fraod;  and  in  each  case  the  statate  of  limitations 
woold  commence  to  ran  only  from  the  time  the  caose  of  action 
was  discovered.  Bat  no  sodi  misrepresentation  is  proved,  and 
his  mere  silence  onder  the  circomstances  wasno  fraodolent  con- 
cealment. 

Moch  is  said  in  the  argoment  aboot  the  rigor  of  Jesse  Hay- 
nie's  parental  government— of  the  infloence  he  exercised  over 
his  children,  caosing  them  to  acqoiesce  in  his  demands — and 
their  forbearance  to  soe,  lest  they  shoold  offend  him.  Donbt- 
less,  the  disinclination  to  offend  their  father,  and  their  expecta- 
tions from  his  estate,  constitoted  (and  very  properly)  the  con- 
trolling motive  in  preventing  the  institotion  of  this  soit  in  his 
life-time.  Bat  theee  circomstances  can  hare  no  infloence  in  the 
decision  of  this  oaose,  as  they  constitote  no  exception  to  the 
operation  of  the  statate  of  limitations. 

Beverse  the  decree,  and  dismiss  the  bill. 


Statuti  or  Ldotationb  nr  Oasis  of  Tbubt:  See  note  to  Eiiwards  y. 
UnhenUfft  80  Am.  Dec.  171»  where  the  prior  cases  in  this  series  are  collected; 
also  ^^nqf  r,  Coekran,  37  Id.  450,  and  note.  Thoagh  conrts  of  eqnity  are  not 
within  the  words  of  the  statnte  limitiDg  the  time  of  suing  in  the  several  forms 
sf  action  ftt  law,  yet  they  have  been  so  far  governed  by  them  that  they  have 
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Allowed  exceptions  to  the  ordinary  application  of  these  statutes,  only  in 
of  direct  technical  tmsts  and  in  the  case  of  a  fiandnlent  oonoealment  of  the 
caose  of  action.  Beyond  these  exceptions  the  courts  will  not  go:  McLain  v. 
Ferrell,  I  Swan,  48,  citing  the  principal  case;  Beeves  y.  Dougherty,  7  Yerg. 
233;  Smart  v.  WcUerhoee,  10  Id.  105.  A  personal  representative  is  an  ex- 
press trostee,  and  no  statute  of  limitations,  either  general  or  special,  will 
protect  him  against  a  proceeding  to  recoTer  legacies  or  distributive  shares  due 
from  him  as  snch:  Laffesi^  v.  2W2qr,  3  Sneed,  170^  citing  the  principal  case; 
P'MnherUm  y.  TTottsr,  8  Hayw.  222;  McDonaid  y.  McDonald^  8  Yerg.  145; 
Smart  v.  Waterhaae^  10  Id.  94;  ChOhrie  y.  Owen,  Id.  339. 

GuABDiAir  BT  Natusb  OB  lOB  NuBTUBi,  has  only  the  care  of  the  person 
and  education  of  the  infant,  and  has  nothing  to  do  with  his  lands,  and  can 
not  make  a  lease  of  them  for  years,  either  in  his  own  name  or  in  that  of  the 
infant:  i?off  y.  OM,  9  Yerg.  463.  The  parent  of  an  Infant  has  no  control, 
either  as  guardian  by  nature  or  proehein  ami  over  the  estate  of  the  infant^ 
and  can  not,  therefore,  receive  the  money  due  upon  a  judgment  recovered  in 
the  name  of  the  infant  by  him  as  protein  ami,  nor,  a  /ortUni,  compound 
such  judgment  with  the  debtori  MUe$  y.  Kaigler,  10  Id.  10 


•i:s:^: 


V.  Chambebs  et  al. 


(8  Bmamamn,  9VLI 

DanoB  HAS  vo  A'f^m'^yT.m!  Intbbbst  in  Lakimi  WmoB  Hi  bam  Yib- 
BALLT  Sold  to  a  third  person,  and  who  has  gone  into  powespion  and  ab- 
tained  title  by  decree  of  court  based  upon  such  verbal  purchase. 

ItaoBn  or  A  Ck>UBT  HATnra  JuBiSDicnnoK  ov  vmi  Oaubb  oait  vov  bb  At* 

CAGKMD  GOLLATBBALLT. 

Bill  in  eqtiiiy.    The  facte  appear  in  tbe  opinion. 
M.  Jf.  Brien,  for  the  complainant. 
Taul,  for  the  defendants. 


By  Oonrty  Gbebn,  J.  This  is  an  attachment  hill  against 
OhamherSy  the  debtor,  ^ho  is  a  non-resident,  and  against  the 
other  defendants,  to  sulqect  the  lot  of  land  mentioned  in  the  bill 
to  the  satisfaction  of  complainant's  claim  against  Chambers,  and 
to  divest  the  legal  title  to  the  lot  out  of  the  other  defendants. 
The  lot  in  question  was  sold  by  the  commissioners  of  Manches- 
ter to  Joseph  Hickerson,  who  sold  to  Ohambers,  to  whom,  by 
Hickerson's  directions,  the  commissioners  made  a  deed.  Cham- 
bers sold  the  lot  by  verbal  agreement  to  Williams,  who  paid 
therefor,  and  went  into  possession;  Chambers  then  left  the 
countiy,  without  having  the  deed  to  himself  registered,  and 
without  making  Williams  a  deed.  Williams  filed  his  bill  against 
Ohambers,  Hickerson,  and  the  commissioners,  and  obtained  a 
decree,  vesting  in  himself  the  title  to  the  lot  in  question,  which 
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decree  hfts  been  registered  in  Ooffee  oonniy » where  llie  land  lies. 
This  decree  is  relied  on  here,  to  show  that  the  title  to  the  lot  is 
not  in  the  complainant's  debtor,  Chambers,  and  that  there  was 
nothing  to  attach.  The  chancellor  dismissed  the  bill,  and  we  think 
correctlj.  The  defendant,  Williams,  has  paid  Chambers  for  the 
land,  and  has  a  legal  title,  and  as  complainant,  the  creditor  of 
Chambers,  could  only  be  entitled  to  snch  property  as  Chambers 
had  in  the  premises,  ha  has  no  right  to  seize  this  land,  as  the 
properly  of  Chambers. 

But  it  is  insisted,  that  Williams  did  not  have  such  CTidence  of 
his  purchase  from  Chambers  as  would  authorize  the  decree  in 
his  fsTor.  That  may  be  very  true,  but  it  is  a  matter  that  can 
not  be  inquired  into  in  this  suit.  The  court  had  jurisdiction  of 
the  cause,  and  haying  made  a  decree,  resting  the  title  in  the  de- 
fendant, Williams,  it  is  not  competent  in  this  collateral  proceed- 
ing between  other  parties  to  investigate  the  grounds  of  proof » 
upon  which  the  court  acted. 

AfBrm  the  decree. 

JuDOMnrr,  Oollatibal  Attack  ovx  See  Bmmi§Ur  t.  H^ggkutm,  22  Am. 
Deo.  134;  TaHum  v.  Hofs,  81  Id.  478;  8Him&r  r.  Moort,  20  Id.  166,  wad 
note,  in  whioh  the  prior  cases  in  this  series  are  odUeoted.  The  prinoipAl  esse 
is  cited  in  the  following  esses,  to  the  point  that  a  judgment  not  Toid  on  its 
face  can  not  be  attacked  in  any  collateral  prooeeding,  and  shown  by  parol  to 
be  a  nullity:  SUmle^  ▼.  Sharp,  1  Heisk.  419;  Andrmo§  t.  Andrews,  7  Id.  246} 
WdU  V.  Chifin,  2  Head,  671;  Sktthe^  y.  HmMmmf,  1  Baxt  442;  JTMett  t. 
iniiit,  9  Heisk.  788. 

Attaghino  Equixablb  Imtebibt. — ^A  creditor  can  be  on  no  higher  groond 
than  his  debtor  in  attaching  equitable  interests  of  the  latter.  If  the  debtor 
has  done  any  act,  or  entered  into  any  agreemcDt  which  would  preohide  him 
from  asserting  an  equity  that  he  once  had,  his  creditor  would  Ukewise  be 
preduded:  FFood  v.  Thtmau^  2  Head,  168,  citing  the  principal  case; 
k^  T.  Mmr^  Id.  43;  Pmne&aAser  v.  TaaXwrni^  1  Tenn.  Oh.  117. 


H;«:ti: 


V.  Whbbup. 


Shobiruui  bt  NuiiBXB  nr  a  Died  or  Tbust  Ooavamm  Ij?b  8took» 
D  SuFFiuiMHT,  and  parol  evidence  is  admissiMe,  In  a  suit  bioii|^t  bytlis 
tmstse  fdr  some  of  the  stock  alleged  to  have  been  inelnded  in  the  ooa- 
▼eyanoe,  to  prove  that  they  were  a  portion  of  the  stock  oon?ejysd> 

Tbotke.    Judgment  for  defendant.    Plaintiff  appealed.    The 
other  facta  axe  found  in  the  opinion. 

ShacUtfcrd^  tor  the  plaintiff. 

Bof^  and  KenMe,  for  the  defendant. 
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By  Oourt,  Tubuet,  J.  The  question  for  consideration  arises 
upon  the  constmotion  of  a  deed  of  trust  0.  M.  Barker,  on 
the  twelfth  day  of  February,  1824,  conveyed  certain  properly, 
consisting  of  negroes,  horses,  mules,  hogs,  cattle,  in  trust  to 
secure  the  payment  of  debts  due  by  him  to  the  plaintiff.  Four 
of  the  horses,  which  are  claimed  to  be  thus  conveyed,  were 
afterwards  found  in  the  possession  of  the  defendant,  and  this 
action  of  trover  brought  for  them.  Upon  the  trial  the  deed  of 
trust  was  read  in  evidence,  and  parol  proof  offered,  to  show 
that  the  horses  sued  for  were  a  part  of  those  sold,  but  this  proof 
was  rejected,  and  the  question  is,  was  this  testimony  properly 
rejected?  It  is  argued  that  it  was,  because  the  description  of 
the  horses  in  the  deed  of  trust  is  too  uncertain  to  identify  them, 
and  that  parol  proof  could  not  be  heard  for  that  purpose.  The 
deed  of  trust  reads  as  follows:  ''Doth  by  these  presents,  grant, 
bargain,  sell,  and  convey  to  the  said  E.  M.  Barker,  ex'r,  etc., 
the  following  described  slaves,  viz. :  fifteen  negroes,  named  as 
follows:  Tom,  Morgan,  WiUis,  etc. ;  also  the  following  described 
stock:  about  25  head  of  horses,  6  mules,  150  hesA  of  sheep,  40 
head  of  cattle,  including  oxen,  and  200  head  of  hogs."  The 
proof  offered  in  explanation,  and  excluded  by  the  court,  was  to 
the  effect  that  0.  M.  Barker  had  at  the  time  of  the  execution  of 
the  deed  but  seventeen  horses,  and  that  these  four  were  a  por« 
tion  of  them. 

How  the  description  of  the  horses,  and  other  stock  conveyed, 
could  well  have  been  more  specific,  we  do  not  perceive.  Would 
the  calling  them  by  name,  or  a  description  by  color,  or  age, 
have  given  a  more  definite  idea  of  what  particular  horses 
were  designed  to  be  conveyed,  than  the  description  by  number? 
We  think  not.  The  design  obviously  was  to  convey  all  the 
horses  he  had  in  possession,  and  parol  proof  must  always  be- 
come necessary  in  such  cases,  and  we  are  aware  of  no  principle 
of  law  forbidding  its  reception;  to  refuse  it  must  invariably  de- 
feat sales  of  personal  properfy  of  this  kind,  when  it  is  not  deliv- 
ered at  the  time  of  the  sale,  as  it  will  be  found  impracticable  to 
give  such  description  of  it  as  to  obviate  the  necessiiy  of  intro- 
ducing parol  proof,  to  show  that  the  properfy  sued  for  is  the 
same  that  was  conveyed.  The  description  by  number  in  this 
case,  we  think  good. 

Beverse  the  judgment,  and  remand  the  case  for  a  new  trial. 

DnoBmiOK  bt  Number.— A  deed  oonveyiiig  fifteen  slaTes,  described  m 
being  nine  of  them  in  the  posaeuion  of  a  peraon  named,  and  the  remaining 
fix  in  the  possession  of  another  person  named,  oontaina  a  f afficj«nt  desorip 
Ax.  Dsa  Vol.  XUI— 28 
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feioii,  tliB  wlioto  of  the  sIatm  of  the  gnator  In  the  ponewion  of  tfaon  penoiM 
being  oonyieyod;  it  wonld  hare  been  different  if  only  %  portion  oi  tbem  bad 
been  told:  OoUy.  DQtrd^  10  Yerg.  146;  bnt  on  the  lirt  point  the  nilli^;  is 
the  other  way  in  ^Iwood  y.  Brown,  1  Tenn.  Leg.  Rep.  60. 


StESVENBON  V.  MoLeAK  BT  All. 

[6  HoMnane,  OS.] 

DmoTiTB,  Bbbonbous,  A2n>  VoiBABLB  PBooEas  nr  vmi  Havm  ov  am  Ov- 
noiB,  will  not  preyent  him  from  proteoting  m*w— i^  by  it»  or  Jnstily  him 
in  omitting  to  do  hie  dnty  in  its  ezeontion.  AUtar^  if  there  ia  n  total 
want  of  joriadiotion  in  the  oonrt  over  the  oanae. 

XuuuTiON  IS  DxracTiTB,  EBBOwaous,  Ain>  VoiDABLat  laausD  upon  ▲ 
JuDOMiNT  recovered  in  another  ooonty  by  one  peiaon  to  the  nae  of  an- 
other, which  doea  not  recite  to  whoee  nae,  and  where  alao  the  original 
execution  was  iaaned  by  one  joatice  and  the  ezeontion  baaed  on  it  recited 
another  joatice,  and  where  the  certificate  annexed  to  the  tranaoript  of 
the  exeontion  ia  aigned  by  a  peraon  aa  €AmA  withont  saying  of  iHial 
ooonty  or  court. 


M onoH  against  a  sherifF  for  malring  an  illegal  return  of  an 
exeontion.    The  facts  are  stated  in  the  opinion. 

Qreen  and  Beid^  for  the  plaintiff. 
Oicker9on,  for  the  defendants. 

By  Oonrt,  Boss,  J.  Y.  E.  Stevenson,  for  the  nse  of  Wm.  A. 
Cook,  obtained  a  judgment  against  Isaac  H.  Boberts,  before  a 
justice  of  Franklin  county,  for  the  sum  of  one  hundred  and  five 
dollars  and  ninety-five  cents  and  costs.  Upon  this  judgment, 
William  Beeves,  a  justice  of  the  peace  of  that  counly,  issued  an 
execution,  tested  of  that  county,  and  reciting  that  a  former  exe- 
cution had  been  issued  upon  the  judgment  by  Justice  Bobinson, 
before  whom  the  judgment  had  been  rendered,  and  had  been 
returned  not  satined,  and  nothing  found;  and  the  said  first- 
mentionod  execution  goes  on  to  command  any  lawful  ofiBicer  to 
execute  and  return  the  process;  setting  out  the  judgment,  etc., 
dated  ninth  of  November,  1842.  On  the  same  day,  A.  G.  An- 
derson made  oath  before  Justice  Beeves,  that  no  part  of  this 
execution  was  satisfied.  To  this  was  appended  the  following 
certificate: 

"  I  do  certify,  that  James  Bobinson,  at  the  time  mentioned, 
when  the  judgment  and  executions  were  rendered  against  I.  H. 
Boberts,  was  an  acting  justice  of  the  peace  for  my  county.  I 
do  further  certify,  that  William  Beeves,  whose  name  is  signed 
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to  the  above  execution,  is,  and  was  at  the  date  of  the  same,  an 
acting  jnstioe  of  the  peace,  for  my  cotmtj.  This  eighth  of 
November,  1842.  Isaac  Estill,  Clerk." 

Upon  the  twenty-seventh  day  of  Februaxy,  1843,  TVrichael 
Shores,  a  justice  of  the  peace  for  Coffee  cotmty,  issued  an  exe- 
cution, tested  of  that  county,  reciting  an  execution,  issued  by 
James  Bobinson,  a  justice  of  Franklin  county,  against  Isaac  H. 
Roberts,  to  satisfy  a  judgment  against  said  Roberts,  in  favor  of 
Y.  K.  Stevenson,  rendered  on,  etc.,  and  reciting  the  return 
thereon,  and  reciting  an  alias  issued  by  the  said  James  Robin- 
son, and  the  return  thereon,  and  further  reciting  that  a  tran- 
script of  said  execution  was  certified  according  to  law,  and  was 
then  on  file  in  his  office.  The  execution  proceeds  in  the  usual 
manner  and  form,  to  command  the  officer  to  make  the  money, 
etc.  This  execution  came  to  the  hands  of  the  sheriff  of  Coffee 
cotmiy,  and  he  returned  thereon,  that  he  had  levied  it  on  one 
negro  boy,  named  Aaron,  about  five  years  old,  the  fifteenth  of 
March,  1843.  And  adds,  *'  not  satisfied,  March  27, 1843.  D, 
McLean^  sheriff." 

On  the  fifth  day  of  April,  1843,  the  same  justice  issued  an 
alias  execution,  commanding  the  officer,  as  before  he  had  done, 
to  satisfy  a  judgment  that  Y.  K.  Stevenson  had  obtained  against 
said  Roberts,  before  James  Robinson,  a  justice  of  the  peace  for 
Franklin  cotmiy,  on  the  twentieth  of  September,  1889,  on 
which  judgment  execution  was  issued  and  certified  to  Coffee 
county,  and  was  on  file  then  in  his  office,  commanding  him  to 
make  the  same,  etc.  On  the  fifth  day  of  May,  1843,  the  sheriff, 
D.  McLean,  made  this  return  only,  ''Not  satisfied."  For  the 
illegal  return  upon  the  last  execution,  Y.  K.  Stevenson  moved  the 
circuit  court  of  Coffee  counfy  for  judgment  against  the  sheriffs 
and  his  sureties;  and  he  proved  the  due  service  upon  the  shexifl 
of  a  proper  notice  of  the  motion,  and  the  sheriff  appeared  and 
made  his  defense.  Plaintiff  also  produced  a  copy  of  the  sher- 
iffs official  bond,  duly  authenticated.  The  circuit  court  ad- 
judged that  the  plaintiff  should  take  nothing  by  his  motion,  and 
adjudged  against  him  costs,  etc.  He  has  filed  his  writ  of  error 
in  this  court.  Proceedings  more  erroneous  and  voidable  than 
those  on  the  part  of  the  plaintiff,  can  not  be  readily  imagined. 

The  judgment  before  Justice  Robinson,  in  Franklin  county, 
was  in  the  name  of  Y.  K.  Stevenson,  for  the  use  of  William  A. 
Cook,  and  the  Franklin  county  executions  pursue  the  judgment, 
but  the  Coffee  couniy  executions  speak  not  of  ''  the  use  of  Will- 
iam A.  Cook."    The  executions  certified  from  Franklin  counfy. 
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were  isBued  by  Jngtioe  Beeyes,  reciting  a  preyious  execution  by 
Justice  Bobinaon,  bat  the  first  execution,  issued  in  Coffee,  re- 
cites, that  the  certified  transcripts  of  the  executions  from  Frank- 
lin were  issued  by  Justice  Bobinson.  Again:  the  certificate  of 
Isaac  Estill  is  signed  indeed,  ''clerk,"  but  of  what  court,  or 
county,  the  certificate  does  not  import  He  says  Bobinson  and 
Beeres  were  acting  justices  of  his  county,  but  does  not  tell  us 
of  what  couniy  that  is.  If  irregular,  defective,  and  erroneous 
process,  in  the  hands  of  an  officer,  can  justify  the  officer  for  an 
illegal  return,  then  this  officer  is  well  justified.  But  the  irreg- 
ularity of  process,  and  its  erroneous  and  voidable  character,  will 
neither  prevent  an  officer  from  protecting  himself  by  it,  nor 
justify  him  in  omitting  to  do  his  dufy  in  its  execution.  Wat- 
son, on  the  official  duty  of  sherifb,  says,  that  when  a  writ  is 
deUyered  to  him,  he  is  bound  to  execute  it  according  to  the 
exigency  thereof,  without  inquiring  into  the  regularity  of  the 
proceeding  whereon  that  writ  is  grotmded,  and  although  it  be 
voidable  and  erroneous,  such  writ  is  sufficient  justification  for 
him,  for  he  is  a  miniflt<erial  officer,  and  he  is  not  to  examine  the 
legality  of  process.  But  a  sheriff,  in  executing  process,  when 
there  is  a  total  want  of  jurisdiction  in  the  court  over  the  cause, 
would  be  a  trespasser.  If  a  ca.  sa.  be  taken  out,  after  the  year, 
without  a  8ci.  fa. ,  and  the  defendant  be  arrested  and  suffered  to 
escape,  the  sheriff  will  be  liable:  Wats.  Sher.  89.  This  is 
sufficient  to  make  the  distinction,  on  which  we  proceed,  mani- 
fest. 

None  of  the  defects  and  irregularities  in  the  case  before  us, 
made  the  process  in  the  hands  of  the  sheriff  void;  it  is  dear 
that  it  was  voiable  only.  The  sheriff  is,  therefore,  liable  on  the 
motion  of  the  plaintiff,  and  judgment  must  be  given  against  the 
sheriff  and  his  sureties  accordingly. 


Void  and  Voidablb  Exxoutions. — An  officer  may  Justify  under  an  erro- 
neooB  and  Toidable  execution,  bat  not  nnder  one  that  is  Toid:  JSasom  t.  Otui^ 
flMMW,  11  Hnmph.  211.  It  ia  no  defense  to  a  motion  against  a  constable  for 
the  non-retam  of  an  ezecation,  that  the  process  and  the  proceedings  apon 
which  it  was  based  were  irregalar,  erroneons,  and  voidable^  if  they  were  not 
Toid:  Beams  v.  McNcul,  9  Id.  645.  An  attachment  inaed  on  a  defective 
bond  is  not  void,  bat  voidable,  and  a  sheriff  can  not  refuse  to  levy  it  on  that 
groond:  Shaw  v.  Holmu^  4  Heisk.  685.  If  there  is  a  want  of  Jnrisdiotian  in 
the  coort,  the  exeontion  is  void,  however  formal;  so  also  if  it  be  so  defective 
as  not  to  identify  the  coart  from  which  or  the  suit  in  which  it  inues:  Trotter 
V.  NeUon^  1  Swan,  10.  Ezecation  which  fails  to  follow  the  jadgment  by 
emitting  the  name  of  one  defendant  is  merely  irregalar  and  may  be  qoashedi 
imt  a  sale  nnder  it  is  valid  and  passes  a  good  title:  Let  v.  CroeemOt  6  Hnmph. 
282;  all  citing  the  principal 
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BuuuTiumi,  WHBr  VoidiAblb  orlt:  See  Graham  r.  Lpm,  SO  Am.  Dee. 
488,  and  note;  ChUkigtworth  ▼•  flom,  24  Id.  753»  and  note;  Swiggari  ▼.  JSTor- 
4er»  89  Id.  418;  SemtU  t,  ffarringUm,  84  Id.  675,  and  note. 


Stump  v.  MoNazbt. 

[6  Huiiviuna»  888.J 

Hvhavos— Ihlkt   vbom  Rnm  ik  thb  Oohtuium)  amb  Ui 

Un  OF  THB  PuBUO  f OT  twenty  yean  or  moKe,  is  thereby  dedJoated  te 
pnbUo  nae  and  oooatitated  a  paUio  thoxon|^i£aze  for  pupoeea  of  naviga- 
tion; and  the  obetraotion  of  its  nee  for  that  pnxpoee,  by  a  fish-trap  or 
otherwiee,  would  make  the  obetraotion  a  pablio  nninnoe  wbioh  any  one 
mig^t  abate. 

AonoN  of  treBpass.  The  stream  referred  to  in  the  opimon  was 
oxdinarilj  only  seven  or  eight  feet  wide,  and  not  deep  enough  for 
any  purpose  of  navigation  but  onoe  or  twice  or  perhaps  oftener 
in  a  year,  when  the  Oumberland  river  was  high  and  the  hack 
wat^  filled  it.    The  other  facts  appear  in  the  opinion. 

WaMngUm  and  Lea,  for  the  plaintiflh  in  error. 

A.  Ewing,  for  the  defendant  in  error. 

By  Oourt,  Beisb,  J.  There  is  in  the  lower  part  of  the  city  of 
Nashville,  a  small  creek  or  brook,  with  high  banks,  constituting 
a  narrow  ravine,  which  at  the  distance  of  a  few  hundred  yards, 
opens  into  a  wide  plain.  When  the  waters  of  the  Cumberland 
river  are  high,  this  ravine  and  the  plain  above  are  filled  with 
eddy-water,  and  form  a  vexy  convenient  and  safe  inlet  from  the 
river  for  rafts  of  timber  and  lumber,  and  it  has  for  the  last  forty 
years  been  used,  whenever  occasion  offered,  for  that  purpose  by 
the  public.  Over  this  ravine  a  bridge  passes;  and  below  this 
bridge  the  plaintiffs  have  built  a  fish-trap,  which  constituted  an 
obstruction  to  the  use  and  navigation  of  this  inlet  by  the  pub- 
lic. The  defendant  in  taking  his  raft  up  this  inlet  removed  so 
much  of  the  plaintiff's  fish-trap,  as  to  permit  the  unobstructed 
passage  of  his  raft.  For  this  the  plaintiffs  brought  this  action. 
The  corporation  of  Nashville  had  given  to  plaintiffs  a  license  to 
construct  their  fish-trap. 

The  circuit  court  charged  the  jury,  that  the  continued  and 
undisturbed  use,  by  the  public,  for  twenty  years  or  more,  of  this 
inlet,  would  operate  as  a  dedication  of  it  to  the  public  use,  and 
constitute  it  a  public  thorough&re  for  purposes  of  navigation, 
and  the  obstruction  of  its  use  for  that  purpose,  would  make  the 
obstruction  a  public  nuisance,  which  any  one  might  abate. 
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charge,  upon  reason  and  authority,  is  perfectly  correct, 
and  the  yordict  which  was  responsive  to  it,  altogether  proper. 
We  affirm  the  judgment. 

DsmcAXioir  to  Pubuo  Ubb:  For  a  full  difioiudoii  tee  th«  note  to  Aote  ▼ 
Tnuk^  27  Am.  Deo.  559-070.  Although  the  order  of  the  wanty  oonrt,  bj 
whioh  a  now  road  is  eetabUahed,  may  be  void  for  want  of  the  requisite  num- 
ber of  Judges  to  give  it  effect,  yet  the  application  of  the  owner  of  the  soil  foi 
the  laying  out  of  the  road,  and  subsequent  user  of  the  public,  would  oon- 
■titnte  a  dedioatiop  to  the  pnblio  of  the  use  of  so  mneh  of  his  soil:  Taimg  ▼. 
Suae,  0  Yeig.  890. 

Pubuo  Nuibaiujm    Bioht  of  Pbiyaki  FkBSON  to  Abmsbi  Diswisssii  at 
IsQgtfa  in  the  note  to  Oafaf  ▼.  BIbieos,  26  Am.  Deo.  443-445. 


Boyd  m  al.  v.  Bainhail 

[S  HumnuoRS,  88S*] 

IhvBniAjrr  hot  Ssbyed  with  Paocns,  avd  as  to  Whom  a  Noub  Flo- 
■■QUI  m  Brtdud),  is  not  a  party  to  the  suit,  and  a  Judgment  ''agdnsl 
the  defendants"  does  not  embrace  him,  but  only  the  dsfendaatB  iqpoa 
whom  process  was  served  or  who  appeared  and  defended. 

Dnrr.    The  opinion  states  the  facts. 

Oariandf  for  the  plaintiflh  in  enor. 
AUen,  for  the  defendant  in  error. 

By  Conrt,  Tublet,  J.  This  is  an  action  of  debt  commenced 
hj  Baynham  against  Hopson,  Bojd,  and  Yonng.  Process  waa 
■erred  upon  Boyd  and  Yonng,  and  retained  as  to  Hopson,  "  not 
to  be  found  in  my  couniy."  The  dedaxation  is  filed  against  the 
three,  but  a  noUe  prosequi  is  afterwards  entered  as  to  Hopson. 
Fleas,  payment  and  set-o£f ;  replication  and  issue.  The  judgment 
is  headed  *'John  Baynham  y.  Oeorge  B.  Hopson,  George  C.  Boyd, 
andHenry  Toung/'  The  verdict  is,  that  the  plaintiffs  recover  of  the 
defendants :  and  the  question  now  is,  whether  Gtoorge  B.  Hopson 
is  a  defendant,  against  whom  the  judgment  is  thus  rendered.  And 
we  think  he  is  not.  He  was  dropped  in  the  proceeding  by  a 
nol.  pros.,  as  the  plaintiff  might  well  do  before  pleas;  and  al- 
though his  name  is  inserted  in  the  margin  of  the  judgment,  yet 
he  is  not  mentioned  by  name  in  the  body  of  the  judgment,  he 
not  having  been  served  with  process;  having  never  entered  his 
appearance,  ho  is  no  party  to  the  record,  and  a  judgment  in  so 
many  words,  '*  against  the  defendants,"  can  not  be  made  to  em« 
brace  him;  but  must  be  held  as  only  in  force  and  obligatoxy 
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apon  the  defendants  upon  whom  process  was  served,  and  who 
appeared  and  defended,  viz. ,  Boyd  and  Young. 

There  being  no  judgment  against  Hopson,  there  is  no  error 
In  that  against  Boyd  and  Young;  and  the  same  must  be  affirmed. 


Fabbab  v.  Bbidge& 

[S  HOMFIUUIIlt  411«J 
WaaUAL  AHD  OSBXMOHIOUB    DlLmOtT  OV  A   DkID    18   VOT  B8BIIITIAI1.— If 

nothing  remains  to  be  performed  in  order  to  give  e£foot  to  the  instroment^ 
iti  signing,  seeling,  and  attestation  as  a  valid  instmment  between  the 
parties  wiU  make  it  complete  and  eSeotoal,  although  the  instmment  maj 
be  left  in  the  possession  of  the  bargainor  or  grantor. 

Bnu.  in  ohanoery.  The  ohanoellor  decreed  in  fa^or  of  the 
eomplainant.    The  other  facts  appear  in  the  opinion. 

8.  D.  Frierwn^  lot  the  complainant. 

SkhoiMn  and  EdusUnif  for  the  defendant. 

By  Court,  Bkisb,  J.  The  bill  alleges,  that  on  the  eighth  day 
of  November,  1841,  the  eomplainant  purchased  a  tract  of  land 
of  Samuel  M.  Farrar,  containing  one  hundred  and  sixty  acres, 
and  took  a  deed  therefor,  which  is  duly  registered  and  a  copy 
exhibited;  that  previously  to  this  conveyance  the  bargainor  had 
purchased  the  land  from  the  defendant,  Oliver  W.  Bridges,  had 
paid  him  the  consideration  therefor,  and  had  obtained  a  deed 
duly  executed  and  witnessed,  but  that  the  defendant  had  repos* 
sessed  himself  of  the  deed  and  refused  to  deliver  it  up  to  the 
complainant;  and  the  bill  prays  that  he  be  compelled  to  surren- 
der the  deed,  in  order  that  it  may  be  proved  and  registered* 
The  answer  admits  the  sale  of  the  land  by  the  defendant  to  the 
said  Samuel  M.  Farrar,  the  payment  to  the  defendant  by  said 
Samuel  M.  of  the  consideration,  the  preparation  of  a  deed,  its 
signatore  and  sealing,  and  the  due  attestation  of  witnesses,  but 
denies  that  any  delivery  of  the  deed  took  place;  states  that  the 
deed  remained  in  his  possession,  and  that  after  it  had  been  some 
time  thus  in  his  possession  he  was  told  by  the  bargainor,  Sam- 
uel M.  Farrar,  that  he  might  retain  the  possession  of  the  paper 
to  indemnify  him  for  the  bargainee's  indebtedness  to  him,  and 
for  defendant's  liabilities  for  the  bargainee,  which  indebtedness 
and  liabilities  are  set  forth  in  the  answer.  The  attesting  wit- 
nesses prove,  that  one  of  them  was  called  on  to  write  the  deed, 
and  that  both  witnessed  it  at  tbo  request  of  the  parties,  th^ 
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being  both  i^reeent;  and  that  after  witneasing  the  ezeoation  of 
the  instrument,  they  took  their  leave,  the  paper  lying  on  the 
table;  that  they  understood  that  the  contract  of  sale  had  pre- 
▼ioosly  taken  place,  and  the  deed  which  they  had  witnessed  was 
the  final  consummation  of  the  matter.  The  testimony  of  these 
witnesses  does  not  establish,  indeed,  any  formal  or  ceremonious 
deliyexy :  such  deUyeiy  is  not  necessazy,  and  does  not  vezy  often 
take  place.  If  no  condition  be  annexed,  if  nothing  remains  to 
be  performed  in  order  to  give  effect  to  the  instrument,  its  sign- 
ing, sealing,  and  attestation  as  a  valid  instrument  between  the 
parties,  will  make  it  complete  and  effectual,  although  the  instru- 
ment may  be  left  in  the  possession  of  the  bargainor  or  grantor. 

The  defendant,  in  his  answer,  when  denying  the  deliyezy  of 
the  deed,  must  mean  merely  that  no  formal  or  ceremonious  act 
of  deliveiy  took  place;  for  the  answer  does  not  pretend  to  allege 
that  the  omission  of  such  formal  and  ceremonious  act,  or  the 
retention  of  the  instrument  by  the^  defendant,  at  the  time,  was 
1)ecause  of  any  condition  to  be  performed,  or  thing  to  be  done, 
which  by  the  agreement  of  the  parties  was  necessazy  in  order  to 
render  the  deed  effectual.  Nothing  of  this  sort  is  stated.  On 
the  contrazy,  the  defendant  in  his  answer  states,  that  **  at  the 
time  the  paper  was  written,  signed,  etc.,  respondent  had  no  reg- 
istered deed  for  the  land.  It  was  the  purpose  of  respondent, 
when  he  got  the  deed  of  conveyance  for  said  land  to  respondent, 
to  acknowledge  the  paper  writing  to  convey  said  land  to  said 
Samuel  M.  before  the  clerk  of  the  county  court  of  Maury,  and  let 
it  be  registered  also."  That  such  was  his  purpose  as  completely 
establishes  that  no  act  whatever  rezoained  to  be  done  to  make  the 
execution  of  the  deed  valid  and  effectual,  as  if  he  had  the  can- 
dor to  state,  which  was  no  doubt  the  fact,  that  the  instrument 
was  left  with  him  by  the  said  Samuel  M.  for  the  purpose  of  be- 
ing acknowledged  by  him  and  registered.  It  could  not  have 
been  his  purpose  so  to  have  treated  the  instrument,  if  anything 
remained  to  be  done  on  the  part  of  the  said  Samuel  M.  to  make 
it  valid  and  effectual;  to  which,  indeed,  the  defendant  makes  no 
pretense  whatever. 

The  answer  of  the  defendant,  thus  eacpiained,  as  well  as  the 
proof  of  the  attesting  witnesses,  establishes  the  fact  that  the 
deed  in  question  was  properly  and  sufficiently  executed.  This 
being  the  fact,  the  subsequent  pretended  parol  mortgage  by  the 
said  Samuftl  M.  to  the  defendant,  authorizing  the  latter  to  retain 
the  instrument  for  his  indemxdty,  could  have  no  effect,  even  if 
proved;  but  of  such  an  agreement,  any  more  than  of  the  exists 
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«nce  of  the  indebtedness  and  liabilities  which  it  was  to  indem- 
nify, there  is  no  proof  whaterer. 

Upon  the  whole,  then,  it  is  yeij  dear  that  the  deerae  of  the 
chancellor  ought  to  be  affirmed. 

BxuTXBT  or  A  Dno^  wbsv  hot  NaaasABTi  8m  note  to  Semgkam  ▼. 
Wood,  do  Am.  Deo.  ?&  Certain  tHrnrm  were  oonveyed  by  m/eme  moU  to  her 
Ivother,  m  oontemplatian  of  nuuriage,  for  the  porpote  of  leooring  eaid  slAvee 
to  her:  Aeltf,  the  exeontion  of  the  inetniment  for  the  pnzpoeee  intended  being 
dietinctly  eetabliehed,  a  formal  delivery  wee  not  important:  Smmdero  v.  Hot* 
ri$,  1  Head,  206,  citing  the  prindpal  caee.  No  formal,  manual  deliTeiy  to 
the  grantee  ia  neoeaiary  to  the  Talidity  of  a  deed,  bat  there  ehoold  be  iome 
that  the  paper  waa  delivered,  or  that  the  grantor,  who  retained  poa- 
don  until  hia  death,  intended  hia  eignatare  and  acknowledgment  before  wit- 
aa  Yeatlng  the  title,  and  completing  all  that  waa  neoeaaaiy  for  him  to 
do  to  effect  that  object;  and  eWdenoe  that  the  grantor  withheld  the  deed 
from  the  grantee  nntil  a  partioolar  event,  throwa  the  burden  of  proof  on  the 
latter  to  eatabliah  a  delivery:  ilfarMi  ▼.  iScuMey,  5  Humph.  340.  Where  a 
deed  of  gift  appeaza  to  be  regularly  execnted  and  acknowledged  by  the  donor, 
and  registered,  and  the  donor,  a  few  daya  before  hia  death,  recognlaed  ita  ex* 
iatence,  and  declared  hia  porpoae  that  it  take  effect,  and  the  donee  aaaent  to 
the  gift,  and  daim  the  aabject  of  the  gift  onder  it,  a  delivery  and  acceptance 
may  be  inferred  without  any  proof  of  a  formal  delivery:  MeBwtn  v.  Trooti^ 
1  Sneed,  186.  Inatrumenta  in  writings  in  the  form  of  deeda  of  gift,  executed 
hj  a  father  to  his  children,  but  kept  by  the  father,  with  the  distinct  declara- 
tion that  they  were  not  intended  by  him  to  take  eflfoot  during  hia  life-time, 
can  not  take  effect  aa  deeda,  the  fact  of  their  non-delivery  being  unqneatiaa- 
able:  2Viyior  v.  Toyfor,  2  Humph.  607. 

BiLmaT  OF  A  Duo:  Subject  diacnaaed  at  length  in  note  to  •/bnet  v.  •/bnei^ 
16  Am.  Deo.  80;  alao  aee  note  to  CAwdk  ▼.  G^tZmoM,  00  Id.  80^  where  the  prior 
OMea  in  this  aeriea  are  odUeoted.  Here  recording  of  deed  doea  not  operata 
aa  a  daliTiiys  BatMom  ▼.  T^omloa,  87  Id.  186. 


MaRABTiE  t;.   JOBDAK  ET  AL. 

C»HoMJfMaaia,41T.l 

BonavD  oav  Glaxm  No  Comfxmeitxok  fbok  thb  Wdts's  Hans  loa  In* 
PBomoaiB  put  upon  her  land  during  coverture.  The  principle  that  it 
ia  againat  oonacience  for  the  owner  to  receive  a  aubatantial  benefit,  created 
ftoMa  JUl€  at  the  expenae  of  another  without  remunerating  him,  doea  not 
i^ply,  beeanae  the  wife'a  legal  exiatence  ia  merged  in  that  of  the  hua- 
bond,  and  ahe  could  give  no  oonaent. 

Bill  in  chanceiy,  pzaying  ihat  an  action  of  ejectment  by  de* 
fendants,  the  beira  of  complainanf  a  deceased  wife,  against  com* 
fdainant  be  enjoined,  and  that  an  aocotmt  be  taken  of  the  yalna 
of  improvements  put  upon  the  land  during  the  life  of  complain- 
anf  8  wife  and  with  her  knowledge  and  consent. 

OarkLnd  and  Meigs,  for  the  complainant. 
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Fogg  and  Boyd,  tor  the  defendants. 

By  Oonrt,  Bkbbb,  J.  The  wife  of  the  oomplMfMint  in  her  life* 
time  was  the  owner  in  fee  of  a  tcaot  of  hmd.  Upon  this  tuMst  the 
hosband  made  oonsideraUe  improvements^  adding  to  the  value 
of  the  estate.  The  wife  died  without  giving  birth  to  a  child;  so 
the  complainant  did  not  become  tenant  bj  the  courtesy.  He  files 
this  bill  against  the  defendants,  the  heirs  at  law  of  the  wife,  to 
be  allowed  and  to  obtain  a  decree  for  the  amount  of  ameliora- 
tion upon  the  estate  made  by  him.  The  counsel  for  the  com- 
plainant insists  that  he  is  entitled  to  it  upon  principles  of  natu- 
ral and  general  equity,  as  having  conferred  upon  the  defendants 
a  benefit  which  they  ought  not,  in  conscience,  to  receive  and  en- 
joy without  remtmeration.  He  argues,  that  if  the  improvement 
had  been  made  upon  the  lands  of  any  other  owner  than  a  wife, 
with  the  contract,  consent,  and  acquiescence  of  the  owner— or  if 
even  a  wife  had  a  trustee,  by  contract  with  such  trustee— then 
his  claims  for  compensation  would  be  maintainable,  as  falling 
within  the  principle  of  decided  cases:  and  that  the  sustaining 
principle  of  such  cases  applies  also  to  this,  namely,  that  it  is 
against  conscience  for  the  ovnier  to  receive  and  enjoy  a  substan- 
tial benefit,  created  bonaftde  at  the  expense  of  another,  without 
remunerating  him  for  such  expense. 

Without  inquiring  to  what  extent,  or  upon  what  principle 
compensation  would  be  allowed,  or  whether  in  some  of  the  sup- 
posed cases  it  would  be  allowed  at  all,  we  remark  that  this  case 
differs  from  the  others  above  stated,  in  the  controlling  fact  that 
the  wife  could  make  no  contract,  could  give  no  consent,  could 
be  affected  by  no  acquiescence;  because,  by  an  elementary  prin- 
ciple of  the  common  law,  which  a  court  of  chancery  can  not  ab- 
rogate, the  legal  existence  of  the  wife  is  merged  in,  and  incorpo- 
rated with  that  of  the  husband.  It  results  from  this  principle, 
that  if  the  husband  wish  to  improve  the  real  estate  of  the  wife 
before  he  is  tenant  by  the  courtesy  initiate,  he  must  risk  the  con- 
tinuance of  her  existence  or  the  birth  of  a  child,  to  indemnify 
him  for  his  expenditure.  ^ 

The  chancellor's  decree  sustaining  the  defendants'  demurrer 
and  dJRmiflBing  the  bill,  must  be  afSrmed. 


Impbovxmxntb  Mads  bt  Husband  on  thb  Witi's  Bsal  ERAn.^If 
the  husband  voluntarily  and  without  conaideratian  makes  improvementi  upon 
the  wife's  real  estate,  they  can  not  be  reached  by  the  creditors  of  the  hus- 
band: Wiihhuon  t.  WiUnfUon,  1  Head,  310.  The  husband  himself  can  nol 
charge  the  real  estate  of  the  wife  for  money  expended  by  him  in«aaking  lm« 
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provementB  thereon;  neither  can  a  meohanio  who  expends  his  money  and 
b*bor  on  the  wife's  property  at  tha  instance  of  the  hnsband  alone;  a  ma- 
ehanio's  Uen  oan  not  be  enforced  in  saoh  a  case:  KnoU  t.  Corpenler,  8  Id.  544t 
Hftghet  ▼.  Peien,  1  Coldw.  70;  all  dting  the  principal 


SoiPBON  V.  Tdbniby. 

{6  Bmcnaan.  419.] 

NonoB  Qv  FBoran  Oivxn  bt  a  Holdxb  to  am  Imdobbbe  too  lata  to  flz 
his  liability  to  the  holder  will  not  innre  to  the  benefit  of  a  wahrnqmrnA 
indorser,  although  it  would  haye  been  in  time  if  giinan  by  him. 

Tbb  facts  appear  in  the  opinion. 

OtbbSf  for  the  plaintiff. 

H.  M.  Burton,  for  the  defendant. 

By  Court,  Bebsb,  J.  The  Branch  Bank  of  the  State  of  Ten- 
nessee was  the  holder  of  a  promissory  note,  payable  at  said 
bank,  made  by  James  H.  Jenkins  to  Anthony  Dibrell,  and  in- 
dorsed in  the  foUowing  order:  A.  Dibrell,  S.  Tumey,  and  John 
W.  Simpson.  Tumey's  residence  is  within  one  mile  of  the  Bank 
of  Sparta,  so  known  to  be  to  the  bank  and  to  all  the  other 
parties  to  the  note.  The  note  was  legally  due  on  the  first  day 
of  Febroary,  1843,  that  being  the  third  day  of  grace.  It  was 
on  that  day  protested.  On  the  second  day  of  Febrnazy,  no 
notice  of  the  protest  for  the  non-payment  of  the  note  was  either 
served  upon  Tumey  personally  or  left  at  his  residence.  He  had 
notice  from  the  bank,  the  holder,  on  the  third  day  of  February. 
John  W.  Simpson,  the  plaintiff,  the  immediate  indorser  of 
Tumey,  gave  him  no  notice  whatever.  These  facts  being  spe- 
cially found  by  the  jury  in  the  case,  the  circuit  court  gave  judg- 
ment for  Tumey,  and  the  plaintiff  has  appealed  in  error  to  this 
court. 

It  is  not  insisted  for  the  plaintiff  here,  that  the  notice  of  the 
bank  to  Tumey,  the  only  notice  he  received,  was  in  time.  But 
it  is  urged,  that  if  Simpson  had  given  him  notice  on  the  day  he 
received  notice  from  the  bank,  such  notice  would  have  been 
good;  and  that  is  certainly  so:  and  the  plaintiff  further  insists 
that  the  notice  given  by  the  bank,  shall  inure  to  his  benefit.  If 
the  notice  had  been  in  time  and  valid,  it  would  by  law  have  in- 
ured to  his  benefit,  he  being  an  intermediate  party.  But  a  notice 
of  no  benefit  to  the  bank,  because  not  fixing  the  liability  of  the 
party  notified,  can  not  inure  to  the  benefit  of  another.  So  to 
hold,  would  be  to  introduce  a  new  principle  into  the  law  mar* 
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chant.  Suppose  there  were  ten  indorsers  upon  a  note:  if  the 
holder  ten  days  after  the  protest  gaye  notice  to  the  first  indorser, 
this,  according  to  the  aigament»  would  fix  all  the  indorsers,  for 
it  would  be  just  the  time  necessary  to  them  to  have  given  notice 
to  each  other  succesaiTely. 

It  is  perhaps  a  uniyenHil  principle,  where  substitution  exists 
at  all ,  that  the  matter  or  thing  to  be  substituted  to  must  be  valid 
and  efiective  in  behalf  of  the  principal;  if  it  be  ineffectual  in  his 
behalf,  it  is  difficult  to  see  how  it  can  inure  to  the  benefit  of 
others.  Upon  the  direct  question  raised  in  this  case,  Bayley  on 
Bills  expressly  says:  '^  Nor  is  it  any  excuse,  that  there  are  sev- 
eral intervening  parties  between  him  who  gives  the  notice  and 
the  defendant  to  whom  it  is  given;  and  if  the  notice  had  been 
communicated  through  those  intervening  parties  and  each  had 
taken  the  time  the  law  allows,' the  defendant  would  not  have 
had  the  notice  the  sooner."  The  same  principle  is  also  decided 
in  the  case  of  Turner  v.  Leech,  4  Bam.  &  Aid.  461. 

We  have  been  referred  by  the  plaintiff,  to  what  has  been  said 
by  this  court  in  the  case  of  MoNeU  v.  WyaU,  8  Humph.  128.  The 
bank  at  Lagrange  in  that  case  gave  notice  to  one  Glover  on  the 
fourteenth  to  be  served  on  Wyatt  ft  McNeil.  Wyatt  was«erved 
-on  the  fourteenth,  and  McNeil  on  the  fifteenth.  But  Glover 
proved  in  the  circuit  court,  that  he  was  the  general  agent  of 
Wyatt,  to  serve  notices  for  him  when  his  name  was  on  paper. 
And  the  circuit  court  left  it  to  the  jury  to  say,  whether  Glover, 
who  served  the  notice,  was  not  Wyatfs  agent  as  well  as  the  agent 
of  the  bank;  and  if  he  was,  then  the  notice  to  McNeil  on  the 
fifteenth,  one  day  after  Wyatt  received  notice,  was  sufficient. 
This  court  held,  that  there  was  not  any  error  in  this  part  of  the 
charge;  and  placing  the  validiiy  of  the  notice,  as  this  court  did, 
upon  that  special  ground,  is  a  distinct  recognition  of  the  gen- 
eral principle  maintained  by  us  in  this  case. 

Upon  the  whole,  we  affirm  the  judgment. 


Hebbon  t;.  MabhhatiTj, 

[6  BmtrmamwB,  443.] 

AcAScn  OF  LDfniTioNS— AdbomistbjlTob  "Maexsq  a  Void  Sals  woulb 
BB  EsTOFPKD  from  bringmg  an  action  to  reoover  the  ^iwpcrty  told* 
hence,  the  ttatnte  of  limitations  would  not  oommenoe  nmning  agdnil 
him  so  aa  to  bar  a  reoovexy  by  minor  legatees. 

PraaBASKB  AT  Void  Sale  bt  Adkinibtbatob  ib  Subbooated  to  thb 
Biears  or  GBSDiroBfl,  where  the  purchase  money  wm  expended  in  thi 
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paymflnt  of  the  debts  of  the  estate,  and  he  has  a  lien  for  any  sorplus 
apon  a  negro  thos  purchased,  if  the  porohase  money,  with  Interest,  ex- 
ceeds the  amount  of  his  hire  daring  the  time  tha  purchaser  has  him  in 
his 


Thb  facts  appear  in  the  qpinion. 

D.  Campbell,  for  the  complamants. 

Fogg,  MarthaU,  and  FoBter,  for  the  defendants. 

By  Goort,  Tublkt,  J.  This  is  a  bill  on  the  part  of  complain- 
ants, to  recover  from  the  defendants  a  negro  man,  named 
Michael.  The  following  statement  of  facts  shows  the  gronnd 
upon  which  the  conflicting  rights  of  the  chumants  rest.  On  the 
eighth  day  of  October,  1827,  the  will  of  Robert  Parrish  was  duly 
proved  in  the  cotmiy  court  of  Williamson  county,  state  of  Ten- 
nessee, and  Matthew  F.  Parrish  appointed  the  administrator, 
with  the  will  annexed.  By  the  provisions  of  the  will,  all  the 
property  of  the  testator,  after  the  payment  of  his  just  debts, 
was  bequeathed  to  the  complainants,  tiie  children  of  his  brother 
Fountain  Parrish.  Matthew  F.  Parrish,  the  administrator,  re- 
turned an  inventory  of  the  estate  to  the  January  term,  1828,  of 
the  Williamson  county  court,  in  which,  among  other  assets,  is 
specified  the  negro  man  Michael,  the  subject-matter  of  this  con- 
troversy. This  negro  the  administrator,  on  the  twenty-eighth 
day  of  April,  1828,  sold  and  delivered  to  one  Michael  Doyle,  for 
the  sum  of  four  hundred  and  fifty  dollars.  Thissale  was  made 
by  the  administrator,  without  authority  from  either  the  court  of 
chanceiy  or  the  circuit  court  of  the  county.  Doyle  kept  po»* 
session  of  the  negro  until  his  (Doyle's)  death,  which  event  hap- 
pened in  January,  1843,  and  the  defendants  are  the  executor  and 
executrix  of  his  last  will  and  testament.  All  the  comphdnanta 
were  infants,  under  the  age  of  tweniy-one  years  on  the  twenty- 
eighth  of  April,  1828,  and  one  of  them,  E.  Parrish,  was  still  so 
at  the  time  of  filing  this  bill.  Under  this  statement  of  facts,  are 
the  complainants  entitled  to  recover? 

By  the  act  of  1827,  c.  61,  sees.  1  and  2,  it  is  provided,  that  no 
executor  or  administrator  shall  make  sale  of  the  slaves  of  his  or 
their  testator  or  intestate,  without  they  be  directed  by  the  will 
of  the  testator  so  to  do,  unless  upon  petition  or  bill,  filed  for 
that  purpose  in  the  circuit  or  chancery  court  of  the  cotmty ,  such 
sale  be  ordered  and  directed,  and  all  sales,  made  by  executors 
or  administrators,  of  slaves,  contrary  to  the  provisions  of  the 
act,  are  declared  to  be  void.  Consequently  the  sale  of  the  n^gro 
in  controversy  from  Matthew  F.  Parrish,  administzator  of  Bob- 
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ert  Parrifih,  made  on  the  tweniy-eighth  day  of  April,  1828,  con- 
Teyed  no  title  to  Michael  Doyle,  the  testator  of  Uie  defendants, 
and  the  complainants  are  entitled  to  the  relief  sought,  imless 
their  claim  be  barred  by  the  statnte  of  limitations.  It  is  not 
argued  that  the  devisees,  imder  the  will  of  Bobert  Parrish,  are 
barred  by  reason  of  a  neglect  on  their  part  to  assert  their  rights 
within  proper  time,  for  some  of  them  were  tmder  age  at  the  time 
the  bill  was  filed.  But  it  is  contended,  that  inasmuch  as  the 
sale  is,  declared  by  the  statute  to  be  void,  no  right  whatever 
passed  thereby  to  ihe  vendee,  Doyle;  and  that  the  administrator 
of  Bobert  Parrish  might  have  commenced  suit,  notwithstanding 
the  sale,  against  Doyle  immediately  to  regain  the  possession  of 
the  negro;  that,  therefore,  the  statute  of  limitations  commenced 
running  in  favor  of  Doyle  the  moment  he  took  possession  of  the 
negro,  and  no  suit  having  been  brought  within  three  years  there- 
after, he  is  protected  by  the  statute  of  limitations. 

To  this  reasoning  we  can  not  assent.  The  statute  was  passed 
for  the  protection  of  legatees  and  distributees,  and  to  hold  that 
an  executor  or  administrator  might,  in  violation  of  the  provis- 
ions of  the  statute,  sell  the  negroes  of  the  estate,  and  make  that 
sale  good  and  valid,  by  a  neglect  to  sue  for  their  reoovety  within 
three  years  thereafter,  would  be  utterly  destructive  of  the  stat- 
ute, and  render  it  inoperative  and  unavailable.  But,  further- 
more, we  do  not  think,  that  the  administrator  or  executor  could, 
in  such  case,  set  aside  his  own  sale,  and  sue  to  recover  the  pos- 
session of  the  negro;  and  this  upon  the  well-settled  principle, 
that  a  man  shall  not  be  permitted  to  set  up  his  own  illegal  acts 
to  vitiate  his  own  contracts;  in  other  words,  we  think  that  the 
executor  or  administrator  would,  in  a  suit  against  their  vendee, 
be  estopped  from  saying,  that  they  had  violated  the  statute  in 
selling  the  negro.  The  consequence  is,  that  the  legatees  or 
distributees  may  sue,  and  if  they  do  so  within  time,  will  be  per- 
mitted to  recover.  We  are,  th^iefore,  of  opinion,  that  the  com- 
plainants are  entitled  to  the  relief  sought.  But  inasmuch  as 
the  money  paid  by  the  testator  of  the  defendants  was  in  all 
probability  exx)ended  in  the  payment  of  debts  due  from  the 
estate  of  Bobert  Parrish,  deceased,  they  are  entitled  to  an  ao- 
oount  therefor,  if  it  can  be  made  to  appear  that  it  was  so 
expended. 

The  case  will,  therefore,  be  referred  to  the  derk  and  master 
for  a  report  upon  this  point,  and  also  for  the  purpose  of  ascer- 
taining what  is  the  reasonable  hire  of  said  negro  during  the  time 
he  has  been  in  the  possession  of  the  defendants  and  their  testa- 
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tor;  and  if  fhe  amount  of  money  paid  as  the  price  of  the  n^gxo, 
with  interest  thereon,  np  to  this  time,  shall  exceed  in  amount 
the  reasonable  hire  for  the  same  time,  the  snxplas  shall  be  a 
ehaxge  npon  the  n^gro  till  the  same  is  paid. 

SUBBOOAIIIUI  OF   PnSGBASIB  VBOM    RlJUUTUB  TO  BlORTS  OF  OBBDITOBS 

OF  TnTATOBt  See  8eoU  ▼.  Z>imii,  SO  Am.  Deo.  177-182,  where  the  tobjeot  is 
diionieed  al  length.  Where  a  gaardUn  hee  heen  oompelled  to  pay  to  hie 
ward  a  sum  of  moo^y  doe  to  him  and  nneocoonted  for  by  a  former  goardian, 
on  the  groond  of  nid  gnardian'e  neglect  to  sae  for  and  reooTer  the  aame  of 
the  former  goardian,  snoh  guardian  im  by  implication  of  law  anbrogated  to 
the  lighti  of  the  ward,  and  the  debt,  by  nid  payment,  ia  tranaf erred  to  him, 
and  he  may  recover  it,  in  any  proper  form  of  proceeding,  of  the  former 
gnardian,  or  hit  soretiea  npon  their  bond:  Smith  v.  Alexander,  4  Sneed,  4S2. 

PUKCIFIJB  THAT  WHIN  A  TBUSRB  IS  BaSRKD  BT  TBI  StATUTB  OF  LlX- 

RATIONS  Aix  TBI  BsmonciABiBB  are  barred,  whether  nnder  disability  or  not, 
applies,  only,  when  the  trustee  can  sne,  bnt  faQs  to  do  so.  If  the  tmstee 
estops  himself  from  soing  by  a  sale  of  the  property — thus  uniting  with  the 
purchaser  in  a  breach  of  trust— the  wrong  is  to  the  beneficiaries,  not  to  him. 
He  can  not  sae,  and  the  beneficiaries,  if  nnder  disability,  are  not  affected  by 
etatate:  Parher  r.  Hall,  2  Head,  646;  Ba^leu  v.  Elean,  1  Coldw.  99;  both 
dting  the  principal  case. 

Statutb  of  Ldosations  dobs  NOT  Bub  aoaib8T  ab  Ibfabt  Hbib  al- 
-thoagh  there  is  an  admlnistiatar  oompetent  to  sae:  OrMfty  ▼.  i>oiotl,  10  P. 
€.  L.  J.  299 
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[5  HuicnDsn,  099.] 

iawnuBoa  of  Law  abd  a  Ck>N8HQUBBT  Mibtabb  as  to  Trlf  Foubbbd 
UFOV  SnoB  loBOBABd,  however  plain  and  settled  the  principles  may 
bsb  fnnnsh  no  groond  to  rescind  agreements  or  to  set  aside  solemn  aoti 
of  the  partiss,  when  made  with  a  fall  knowledge  of  the  facts,  anless 
they  be  tainted  by  imposition,  ndsrepresentati<m,  ondne  inflaence,  mis- 
placed confidence,  or  surprise. 

CasiB  OF  Familt  CJompbomisbb  abd  Aobbbmbbts  Affiotibo  Tbbm  abb  Uf- 
HBLD  with  a  strong  hand,  and  an  equity  has  been  administered  in  regard 
to  them,  which  has  not  been  applied  to  agreements  generally,  upon  the 
grofond  that  the  honor  and  peace  of  families  make  it  Jast  and  proper  so 
to  do. 

IV  18  lOBOBABOa  OF  A  MaTBBIAL  FaCT,  AND  SUOH  AS  VlTIATtt  TBB  AOBBB- 

MBBT  In  a  coort  of  equity,  where  a  purohaeer  by  deed  of  bargain  and 
sale  with  general  warranty,  afterward  reluctantly  enters  into  an  agree- 
ment to  rescind  the  sale  upon  the  solicitation  of  the  Tender,  the  land 
haying  doubled  in  value,  upon  the  belief  that  the  vendor  had  no  title 
to  a  moiety  of  the  land,  when  in  f»ct  his  title  had  been  perfected  by  the 
statate  of  limitations,  which  fact  was  withheld  by  him. 

DBOBBB  fob    SpICIFIO    PxRFOBBAMCK  I»  a  MaTTEB  of    SoOBD  DiSCBBnOB 

in  a  court  of  equity,  anu  uot  uf  uroitrary  rignt  in  the  party.     Henoe  it 
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nqvIrM  maoh  Ian  itrflugth  of  otoie  on  the  put  of  the  detMidMit  to  i«- 
dit  a  bQl  to  perform  a  contract  than  it  does  on  the  part  of  the  plahitiif 
to  maintain  a  bQl  to  enforce  a  ipeoifio  performancei 
SqiDirr  will  hot  Digbsb  a  Spiomo  PKEioBMAirox  ni  GAaai  of  Fbaud 
OB  MwsAMM,  or  of  hard  and  nnreaeonable  bargaina,  or  where  the^ecree 
would  prodnoe  Injoatioe^  and  generaUy  in  any  case  ^ere  sooh  decree 
would  be  ineqniti^le  under  all  the  dimimstanoea. 

Bill  in  equity  for  spedfic  perf ormanoe  of  an  agreement  to 
leaeind  a  oontiaot  of  sale  of  land.  Decree  ms  rendered  in  favor 
of  complainanl  Defendant  appealed.  Other  facts  appear  in 
the  opinion. 

W.  T.  Brown^  and  Tbtten,  for  the  complainanl 

Jf.  Brovm,  MolMnahan^  and  TaJbot^  for  the  defendant. 

By  Oonrt,  Tublkt,  J.  Alanson  Trigg,  the  complainant,  on 
the  third  day  of  September,  1888,  sold  and  conveyed,  by  deed 
in  fee  simple,  a  tnust  of  land,  situated  in  the  county  of  Madison, 
containing  six  hundred  and  forty  acres,  to  the  defendant,  Thomas 
Bead,  for  the  consideration  of  three  thousand  three  htmdred 
dollars,  to  be  paid  in  two  annual  installments,  one  due  on  the 
twenty-fifth  day  of  December,  1834,  the  other  on  the  twenty- 
fifth  of  December,  1885.  Lnmediately  upon  the  sale,  defend- 
ant went  into  possession,  and  in  February,  1886,  paid  seven 
htmdied  and  sixty  dollars,  part  of  the  purchase  money.  On  the 
sixteenth  day  of  May,  1825,  William  Trigg  purchased  the  tract 
of  land,  which  is  the  subject  of  controversy  in  this  case,  from 
the  Cumberland  Steamboat  Company,  and  received  from  it  a 
deed  in  fee.  This  purchase  was  made  in  part  by  William  Trigg, 
for  himself  and  his  brother  Alanson,  the  present  complainant. 
On  the  tenth  day  of  July,  1827,  William  Trigg  executed  to  his 
brother  Alanson  a  deed  of  relinquishment  to  one  half  of  the 
land  thus  purchased  from  the  Cumberland  Steamboat  Com- 
pany, having  at  a  date  previous  thereto  covenanted  to  convey 
by  deed  in  fee  simple  the  other  half  to  Alanson  Trigg,  sen.,  the 
father  of  the  said  William  and  Alanson,  jun.  On  the  fifth  day 
of  December,  1826,  Alanson  Trigg,  sen.,  made  and  published 
his  last  will  and  testament,  by  which  he  devised  the  half  of  the 
tract  of  six  hundred  and  forty  acres  thus  purchased  and  cove- 
nanted to  be  conveyed  from  his  son  William  to  his  son 
James,  and  appointed  his  son  William  one  of  his  executors, 
who  proved  the  will  and  took  upon  himself  the  burden  of  its 
execution. 

Od  the  twenty-fourth  day  of  May,  1838,  James  Trigg  con* 
v^ed,  by  deed  of  bargain  and  sale  in  fee  simple,  the  three  hun* 
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dred  and  twenty  acres  (beqneafhed  to  him  by  his  father,  A. 
Trigg,  sen.)  to  his  brother  A.  Trigg,  jun. :  his  deed  was  exe- 
cuted to  p^ect  a  contract  to  conyej,  entered  into  between  the 
said  James  Trigg  and  Alanson,  sen.,  in  the  month  of  August, 
1827,  from  which  date  Ahmson  has  been  in  uninterrupted  pos- 
session of  the  premises,  either  by  himself  personally,  or  by 
thosedaiming  under  him.  His  title  then,  at  the  date  of  his  sale 
to  the  defendant,  was  supported  by  the  following  muniments: 
a  deed  of  relinquishment  for  the  one  half  of  the  premises  from 
his  brother  William;  a  deed  for  the  other  half  from  his  brother 
James,  who  claimed  as  devisee  under  his  father's  will,  and  a 
bond  from  William  Trigg  to  the  derisor  for  the  conveyance  of 
the  legal  title  to  that  half,  and  an  iminterrupted  possession  of 
more  than  seyen  years,  without  any  suit  at  law  or  equity  to  dis- 
turb that  possession  on  the  part  of  William  Trigg  or  others 
claiming  through  or  under  him.  But  there  were  none  of  these 
evidences  of  title  recorded,  and  the  bond  from  William  Trigg 
to  Alanson  Trigg,  sen.,  was  mislaid:  the  consequence  of  which 
was  that  the  defendant  Bead  became  apprehensive  that  his  title, 
as  a^uired  by  his  purchase  from  Alanson  Tiigg,  sen.,  v^as  defect* 
ive,  and  refused  to  make  further  payments  of  Ihe  purchase  money. 
The  complainant  either  was  or  aflfected  to  be  equally  apprehensive 
of  the  invalidiiy  of  his  title  to  the  one  half  of  the  land,  as  ob- 
tained through  his  purchase  from  James  Trigg;  and  availing  him- 
self of  the  fears  of  the  defendant,  which  fears,  we  think  we  are 
warranted  from  the  proof  in  saying,  he  stimulated  and  increased, 
he  procured  from  him  a  contract,  on  the  fifth  day  of  July,  1835, 
agreeing  to  a  rescission  of  the  contract  of  purchase  of  the  third 
of  September,  1838.  This  contract  of  rescission  is  executory, 
and  this  suit  is  commenced  to  enforce  its  specific  execution. 

It  appears  from  the  proof  in  the  case,  that  during  the  period 
of  time  which  elapsed  from  the  date  of  sale  in  1883,  to  the  date 
of  the  contract  of  rescission  in  1886,  the  land  had  appreciated 
in  value  to  nearly  one  hundred  per  cent.;  that  the  defendant 
v?as  evidently  anxious  to  retain  his  contract,  and  with  great  re- 
luctance agreed  to  rescind  it;  that  ho  did  so  in  ignorance  of  the 
fact  that  a  bond  for  the  conveyance  of  the  title  of  one  half  of 
the  land  had  been  executed  by  William  Trigg,  sen.,  and  also  in 
ignorance  of  the  &ct  that  the  title  of  Alanson  Tri^,  sen.,  had 
been  perfected  tmder  the  operations  of  the  statute  of  limitationa 
by  seven  years'  possession  under  the  title  of  James  Trigg,  de- 
visee of  Alanson  Trigg,  sen.  It  also  appears,  as  we  think,  that 
the  complainant,  though  not  entirely  certain  of  the  validity  of 
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his  title  as  against  William  Trigg's  heirs,  yet  had  such  confi- 
dence in  it,  that  he  was  anxious  to  have  his  contract  of  sale 
rescinded;  that  in  order  to  effectuate  that  purpose  he  withheld 
from  the  defendant  the  knowledge  of  the  facts  upon  which  his 
title  rested,  and  induced  him  to  beUeve  that  if  he  did  not  rescind 
he  would  find  great  difficulty  in  enforcing  his  remedy  against 
him  upon  his  covenant  of  warranty;  and  to  remove  this  embar- 
rassment, was  instrumental  in  procuring  an  action  of  ejectment 
to  be  instituted  on  the  part  of  the  heirs  of  W.  Trigg  against  the 
defendant,  which  he  had  no  means  of  defending,  the  sole  evi- 
dence of  title  being  exclusively  in  the  possession  of  the  com- 
plainant, and  a  knowledge  of  the  &cts  woidd  make  that  title 
available  confined  to  himself  and  never  communicated  to  the 
defendant.  The  consequence  was,  that  a  judgment  was  ren- 
dered against  him  for  the  whole  six  hundred  and  forty  acres, 
upon  which  a  writ  of  possession  had  been  issued,  and  the  de- 
fendant was  hourly  in  danger  of  being  turned  out  of  possession, 
and  left  to  his  remedy  xipon  a  covenant  of  warranty,  and  with 
the  threat  of  the  complainant  that  in  the  event  of  an  attempt  to 
enforce  it,  he  would  be  under  the  necessity  of  following  him  to 
Texas,  whither  he  designed  removing  himself,  without  giving 
the  defendant  an  opportunity  of  serving  process  upon  him  in 
Tennessee. 

In  ten  days  after  the  contract  of  reedssion,  the  complainant 
filed  a  bill  against  the  heirs  of  William  Trigg,  enjoining  the 
execution  of  the  writ  of  possession  in  the  action  of  ejectment 
against  the  defendant  and  prays  a  divestiture  of  title.  This  bill 
sets  forth  a  perfect  legal  title  on  the  part  of  the  complainant,  to 
the  whole  of  the  land;  and  during  the  pendency  of  the  suit, 
the  bond  from  William  Trigg  to  Alanson  Trigg,  sen.,  which  had 
been  mislaid,  was  found,  and  there  was  no  difficulty  whatever 
in  procuring  a  decree  of  devestiture  from  the  heirs  of  William 
Trigg.  Upon  ascertaining  these  facts,  the  defendant  refused  to 
execute  his  contract  of  rescission;  and  the  question  now  is, 
whether,  under  all  the  circumstances,  the  complainant  has  the 
right  to  force  him  by  a  decree  in  chancery.  That  the  defendant 
had  a  good  title  to  the  land  in  controversy*  both  in  law  and 
equity,  and  that  he  agreed  to  rescind  the  contract  by  which  he 
acquired  it,  Ihrough  ignorance  and  mistake,  is  not  questioned; 
and  the  only  subject  for  our  consideration  is,  whether  the 
ignorance  and  mistake  be  of  sucha  character  as  vitiates  the  con- 
tract of  rescission  and  excuses  him  from  executing  it. 

As  a  general  principle,  agreements  entered  into  in  good  fiuth 
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under  ignoxaaoe  and  mistake  of  law,  axe  held  valid  and  obligatory 
upon  the  parides.  Ignaraniia  legis  nendnem  excusai.  H  this 
were  not  00,  there  would  be  no  saying  to  what  extent  the  excuse 
of  ignorance  might  not  be  carried;  and  if  upon  the  mere  ground 
of  ignorance  of  the  law  men  were  permitted  to  OTcrhaul  or  ex- 
tinguish their  most  solemn  contracts,  there  would  be  much  eio- 
banassing  litigation  in  all  judicial  tribunals,  and  no  small 
danger  of  injustice  from  the  nature  and  difficulty  of  the  proof. 
But  the  general  principle,  that  an  act  done  or  contract  made 
under  a  mistake  or  ignorance  of  a  material  fact  is  voidable  and 
relievable  in  equity,  is  well  settled.  The  perplexity  in  the  ap- 
plication of  these  principles  always,  arises  out  of  the  difficulty 
in  determining  whether  the  ignorance  or  mistake  has  been  of 
law  or  fact,  and  this  is  peculiarly  so  in  the  class  of  cases  where 
the  party  has  acted  under  a  misconception  or  ignorance  of  lua 
title  to  the  property,  respecting  which  some  agreement  has  been 
made  or  conveyance  executed. 

This  ignorance  or  mistake  is  of  two  kinds:  1.  Ignorance  in 
point  of  fact  of  any  title  in  the  party;  2.  All  the  facts  being 
known,  ignorance  or  mistake  of  the  law  in  application  thereto. 
The  latter  proposition  will  be  examined  first,  as  opening  the  way 
to  a  more  complete  comprehension  of  the  former. 

All  the  facts  being  known,  when  and  how  does  ignorance  or 
mistake  of  the  law  as  applicable  to  the  right,  vitiate  a  contract 
relative  thereto?  The  cases  upon  this  point  are  not  easily 
reconcilable.  Indeed  it  is  a  question  possessing  much  intrin- 
sic difficulty.  Mr.  Story,  in  his  treatise  on  equity  jurispru- 
dence, sec.  120,  says:  **  Upon  a  dose  survey  many,  though  not 
all,  of  the  cases  upon  this  point  will  be  found  to  have  turned, 
not  upon  the  consideration  of  a  mere  mistake  of  law,  stripped 
of  all  other  circumstances,  but  upon  an  admixture  of  other  in- 
gredients, going  to  establish  misrepresentation,  imposition,  un- 
due confidence,  undue  influence,  mental  imbecility,  or  that  sort 
of  surprise  which  equity  tmif ormly  regards  as  a  just  foundation 
for  relief.''  In  the  case  of  Hunt  v.  Bousnumier^a  Adminisiraior, 
1  Pet.  15,  the  supreme  court  of  the  United  States  says:  "  We 
hold,  that  TniBtftke  arising  from  ignorance  of  law  is  no  ground 
for  reforming  a  deed  founded  on  such  mistake;  and  whatever 
exceptions  there  may  be  to  this  rule,  they  are  not  only  few  in 
number,  but  they  will  be  found  to  have  something  peculiar  in 
their  character."  In  the^sase  of  The  Bank  of  the  IMJted  Staiei 
V.  Damelf  12  Id.  82,  the  question,  whether  a  mistake  of  law, 
stripped  of  all  other  circumstances,  was  relievable  in  equity. 
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ifftB  direetly  presented  and  determined  in  tibe  negatiTB.  Such 
IB  the  langnage  of  the  ooort:  **  Vexed  as  the  question  formerly 
irasy  and  delieate  as  it  now  is,  from  the  confiudon  in  which  nn- 
merons  and  conflicting  decisions  haye  inTolred  it»  no  discussion 
of  conne  can  be  gone  into  without  l*^««^yiii«g  the  introdnction 
of  exceptions  that  will  be  likely  to  sap  the  correct  principle  we 
intend  to  apply.  Indeed,  the  remedial  power  claimed  by  oonrts 
of  chancery  to  reUere  against  mistakes  of  law,  is  a  doctrine 
rather  gxonnded  upon  exceptions,  than  upon  established  roles." 
To  this  course  of  adjudication  we  are  unwilling  to  yidd.  That 
mere  mistskes  of  law  are  not  remediable  is  well  established,  as 
was  determined  by  the  court  in  Hunt  y.  Bournnamer^s  Jdmim^ 
iraft>r,and  we  can  only  repeat  what  was  then  said;  that  *'  what- 
erer  exceptions  there  may  be  to  the  rule,  they  will  be  found  to 
be  few  in  number,  and  to  haye  something  peculiar  in  their  char- 
acter and  to  inyolye  other  dements  of  decision." 

On  the  contnoy,  it  has  been  hdd  in  England  as  unqpnstion* 
able  doctrine,  **  that  if  a  party  acting  in  ignorance  of  a  plain 
and  settled  principle  of  law,  is  induced  to  giye  up  a  portion  of 
his  indisputable  property  to  another  under  the  name  of  a  com- 
promise,  a  court  of  equity  will  reliere  him  from  the  effect  of  his 
mistake:"  Naylor  y.  Winch,  1  Sim.  &  Stu.  665.  But  where  a 
doubtful  question  arises,  such  as  a  question  respecting  the  con- 
structLon  of  a  will,  a  different  rule  prevails;  and  a  compromise 
fairly  entered  into  with  due  ddiberation,  will  be  uphdd  in  a 
court  of  equify,  as  reasonable  in  itsdf  to  terminate  the  diffar* 
ences  by  diyiding  the  estate  and  as  supported  by  public  poliisji 
Bingham  y.  Bingham,  1  Yes.  sen.  126;  Lanadowne  y.  Lansdowne, 
a  Jac.  &  W.  a06;  Leonard  r.  Leonard,  2  Ball  &  B.  180. 

In  commenting  upon  those  propositions,  Mr.  Story,  in  his 
treatise  upon  equify  jurisprudence,  sec  126,  says:  <'  The  dis- 
tinction between  cases  of  mistake  of  a  plain  and  settled  prin- 
ciple of  law,  and  cases  of  a  mistake  of  a  prindple  of  law  not 
plain  to  persons  generally,  but  which  is  yet  constructiydy  cer- 
tain as  a  foundation  of  title,  is  not  of  itself  yery  intelligible, 
or,  practically  speaking,  yery  eaaj  of  application,  considered  as 
an  independent  dement  of  decision.  In  contemplation  of  law, 
all  its  rules  and  prindples  are  deemed  certain,  although  they 
haye  not  as  yet  been  recpgnissed  by  public  adjudication.  This 
doctrine  proceeds  upon  the  theoretioal  ground,  that  id  cerium 
eet,  quod  cerium  reddi  potest;  and  that  deddons  do  not  make 
the  law,  but  only  promulgate  it.  Beddes,  what  are  to  be  deemed 
plain  and  settled  prindples?    Are  they  sudi  as  haye  been  long 
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and  uniformly  established  by  adjudications  only?  or  is  a  single 
decision  soffident?  What  degree  of  clearness  constitutes  the 
line  of  demarkation?  If  there  have  been  decisions  di£Eerent 
ways  at  different  times,  which  is  to  prewlf  If  a  majority  of 
the  profession  hold  one  doctrine  and  the  minozily  another,  is 
the  role  to  be  deemed  doubtful,  or  is  4t  to  be  deemed  certain? 
Take  the  case  of  the  construction  of  a  will.  Every  person  is 
presumed  to  know  the  law;  and  though  opinions  may  diffiar,  be- 
fore an  adjudication  upon  the  construction  of  the  will  is  made; 
yet,  when  it  is  made,  it  is  supposed  always  to  have  been  certain.^ 
It  may  have  been  a  question  at  the  bar,  whether  a  devise  was  an 
estate  for  life,  or  in  tail,  or  in  fee  simple.  But  when  the  court 
has  once  decided  it  to  be  the  one  or  the  other,  the  title  is  always 
supposed  to  hare  been  fixed  and  certain  in  the  party  from  the 
beginning.  It  will  furnish  a  sufficient  title  to  Tnaintain  a  bill 
for  the  specific  performance  of  a  contract  of  sale  of  that  title.'' 

These  strictures  upon  the  proposition  asserted  by  the  English 
court  are,  in  our  opinion,  well  taken  and  unanswerable,  and 
they  are  sustained,  as  we  have  seen,  by  the  supreme  court  of 
the  United  States.  We  therefore  think  the  principle,  as  settled 
in  the  United  States,  to  be,  that  an  ignorance  of  the  law,  how* 
ever  plain  and  settled  the  principles  may  be,  and  a  consequent 
mistake  as  to  titie  founded  upon  such  ignorance,  furnishes  no 
ground  to  rescind  agreements  or  to  set  aside  solemn  acts  of  the 
parties,  wb^n  they  have  been  made  with  a  full  knowledge  of  the 
facts,  unless  they  be  tainted  by  imposition,  misrepresentation, 
undue  influence,  misplaced  confidence,  or  suspicion.  Such  is 
the  law  when  the  parly  acts  with  a  knowledge  of  the  facts  con* 
stituting  his  right  or  title. 

But  we  hfwe  now  to  inquire  how  it  is  when  he  acts  in  igno- 
rance of  the  fact  of  his  having  any  right  or  titie,  or  in  ignorance 
of  any  mat€trial  fact  constituting  or  affecting  the  same.  Mr. 
Story,  in  hi»  equity  jurisprudence,  sec.  122,  says:  "  Where  the 
party  acts  upon  the  misapprehension  that  he  has  no  titie  at  all 
in  the  property,  it  seems  to  involve  in  some  measure  a  mistake 
of  fact^-tha>t  is,  of  the  fact  of  ownership,  arising  from  a  mis- 
take of  law .  A  pariy  can  hardly  be  said  to  intend  to  part  with 
a  right  or  titie,  of  whose  existence  he  is  wholly  ignorant;  and  if 
he  does  not  so  intend,  a  court  of  equity  will  in  ordinary  cases 
relieve  him  from  the  legal  effect  of  instruments  which  surrender 
such  unsuspected  right  or  titie."  In  illustration  of  the  princi* 
p}A  he  refers  to  the  case  of  Ikimer  v.  Ihimery  2  Bep.  Oh.  164. 
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That  case  was  this: '' The  plaintLFs  father  had  left  a  sum  on  mort- 
gage to  A.,  who  had  mortgaged  lands  to  the  father  and  his  heirs, 
with  a  proviso,  that  on  the  payment  of  the  money  to  the  father 
or  his  heirsi  the  premises  were  to  be  conveyed  to  A.  The  plaint- 
iff vras  the  executor  of  his  father,  and  claimed  the  mortgage  as 
vesting  in  the  executor,  ^d  not  in  the  heirs.  The  defendant 
was  the  son  and  heir  at  law  of  the  plaintiffs  elder  brother,  and 
set  up  a  release  of  this  mortgage,  and  an  allotment  of  it  to  him 
upon  an  agreement  made  among  the  heirs  for  a  division  of  the 
personal  estate  and  subsequent  receipt  of  the  mortgage  by  him. 
The  plaintiff  insisted,  that  at  the  time  of  the  release  he  looked 
on  the  mortgage  as  belonging  to  the  defendant,  as  heir  at  law, 
and  knew  not  his  own  title  thereto,  and  that  the  mortgage  was 
worth  eight  thousand  pounds,  and  the  shares  on  division  only 
two  hundred  and  fifty  pounds  apiece.  The  lord  chancellor  (Not- 
tingham) relieved  the  plaintiff." 

This  case  is  now  refened  to,  not  so  much  for  the  case  itself, 
as  for  the  observations  of  the  commentator,  Mr.  Story,  upon  it. 
He  says:  ''  It  is  reported  without  any  statement  of  the  grounds 
of  the  decision,  so  that  it  is  impossible  now  to  ascertain  them. 
There  may  have  been  surprise  or  imposition,  or  undue  influence, 
or  the  defendant  may  have  well  known  the  plaintiffs  rights  and 
suppressed  his  own  knowledge  of  them.  If  it  proceeded  upon 
the  naked  ground  of  a  mistake  of  law,  it  is  not  easily  reconcil- 
able with  other  cases.  But  if  it  proceeded  upon  the  ground 
that  the  plaintiff  had  no  knowledge  of  his  title  to  the  mortgage, 
and  therefore  did  not  intend  to  release  any  title  to  it,  the  release 
might  well  be  relieved  against,  as  going  beyond  the  intention  of 
the  parties,  upon  a  mutual  mistake  of  law.  It  might  then  be 
deemed  in  some  sort  a  mifltake  of  fact,  as  well  as  of  law.''  Fiom 
this  it  is  seen  that,  that  able  jurist  draws  a  distinction  (a  reason- 
able one  and  supported  by  authority)  between  an  agreement 
made  in  ignorance  of  the  fact  of  the  existence  of  a  right  or  title, 
and  ignorance  of  the  true  legal  construction  of  the  right  or  title. 
The  same  commentator,  in  section  180  of  the  above  work,  says: 
"  There  may  be  a  solid  ground  for  a  distinction  between  cases, 
where  a  party  acts  or  agrees  in  ignorance  of  any  title  in  himself, 
orupon  the  suppositionof  a  clear  titie  in  another,  and  cases  where 
there  is  a  doubt  or  controversy  or  litigation  between  the  parties  as 
to  their  respective  rights.  In  the  former  cases,  the  party  seems 
to  labor  in  some  sort  under  a  mistake  of  fact,  as  well  as  of  law. 
He  supposes,  as  matter  of  fact  he  has  no  title,  and  tbat  the  other 
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party  has  a  title  to  the  property.  He  does  not  intend  to  release 
or  stcrrender  his  title,  but  the  act  or  agreement  proceeds  upon 
the  supposition  that  he  has  none." 

In  the  ease  of  Oann  y.  Oann^  1  P.  Wms.  727,  Lord  Macdes- 
field  is  reported  to  have  said,  **  that  if  the  party  releasing  is 
ignorant  of  his  legal  light  to  the  estate,  or  if  his  right  is  con- 
cealed from  him  by  the  person  to  whom  the  release  is  made, 
there  would  be  good  reason  for  setting  aside  the  release."  In 
the  case  of  Stochdy  t.  Stochdy,  1  Yes.  &  B.  81,  Lord  Eldon 
seems  to  haye  thought  that  there  might  be  a  distinction  between 
cases  where  there  is  a  doubt  raised  between  the  parties  as  to 
their  rights,  and  a  compromise  is  made  upon  the  footing  of  thai 
doubt;  and  cases  where  the  parties  act  upon  a  supposition  of 
right  in  one  of  the  parties  without  a  doubt  upon  ik  The  for- 
mer might  be  held  obligatory  when  the  latter  ought  not  to  be; 
but  his  lordship  admitted  that  the  doctrine  attributed  to  Lord 
Macdesfield  was  otherwise.  Mr.  Story,  in  commenting  upon 
this  case,  section  129,  Equity  Jurisprudence,  says:  **  It  may  be 
gathered  from  these  remarka,  that  Lord  Eldon's  own  opinion 
was,  that  an  agreement  made  or  act  done,  not  upon  a  doubt  of 
title,  but  upon  ignorance  of  any  title  in  the  party,  ought  not  to 
be  obligatory  upon  him,  though  arising  solely  from  a  mistake  of 
law."  If  this  great  ehanoexy  lawyer  thought  that  a  legal  mis- 
oonstmction  of  a  party^s  title,  he  having  knowledge  of  the  ex- 
istence of  it,  by  which  he  is  induced  to  part  from  it,  ought  not 
to  be  obligatory  upon  him,  how  much  stronger  would  have  been 
his  opinion  in  favor  of  one,  who  had  thus  parted  from  his  rights 
without  a  knowledge  of  its  existence  in  point  of  fact,  and  not 
upon  a  legal  misconstruction  of  it? 

In  the  case  of  Levy  v.  Bank  of  the  United  Staies,  1  Binn.  27, 
Mr.  Chief  Justice  Shippen,  in  speaking  of  the  effect  of  mifltiake 
of  right  of  a  party  and  that  he  was  not  bound  by  it,  said  **  the 
case  of  Penn  v.  Lord  BaUimore,  1  Yes.  sen.  444,  is  decisive  upon 
this  point.  I  was  present  at  the  argument,  and  heard  Lord 
Hardwicke  say,  though  it  is  not  mentioned  in  the  report,  that  if 
Lord  Baltimore  had  made  the  agreement  in  question  under  a 
mistake  of  his  right  to  another  degree  of  latitude,  he  ought  to 
be  relieved,  but  that  he  was  not  mistaken."  This  doctrine  is  so 
consonant  with  reason,  and  a  contrary  one  woidd  be  so  mon- 
strous in  its  consequences,  that  it  is  strange  there  shoidd  be 
any  controversy  about  it.  In  point  of  fact,  when  it  is  prop- 
erly understood,  we  think  there  is  none.  A  tenant  for  years 
sells  his  interest  in  the  premises;  the  reversioner  or  remainder- 
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man  has  pxerionalj  died,  bequeathing  him  the  fee,  or  has  oon- 
vq^ed  to  him  by  release;  of  which  facts  he  is  ignorant  at  the 
time  of  hiEi  contract  of  sale.  Shall  the  purchaser  aoqnixe  the 
fee?  Sorely  not:  for  the  parties  contracted  for  the  tenuyandin 
mntoal  ignorance  that  it  had  been  prsTionsly  Tested  with  the 
fee.  And  so»  vice  versa,  if  the  vendee  had  bought  the  fee,  be- 
lieving it  to  be  vested  in  the  vendor^  and  it  turns  out  that  the 
vendor's  interest  is  but  for  a  term  of  years,  the  vendor  shitkll  be 
relieved.  Such  is  the  law,  when  the  contract  is  made  in  igno- 
rance of  the  existence  of  any  right  or  title  in  the  parly.  So  it 
is,  if  it  be  made  with  the  knowledge  of  the  existence  of  some 
right  or  title,  but  in  ignorance  of  any  material  fact  affecting  the 
nature  or  value  of  this  right  or  title,  essential  to  the  chaiaoter 
of  the  contjract,  and  an  efficient  cause  in  its  concoction. 

The  case  of  Puaey  v.  DesbativriSy  8  P.  Wms.  816,  was  this: 
"  The  daughter  of  a  freeman  of  London  had  a  legacy  of  ten 
thousand  pounds  left  her  by  tier  father's  will,  upon  condition 
that  she  should  release  her  orphanage  share,  and  after  her 
father's  death  she  accepted  the  l^acy  and  executed  the  release. 
Upon  a  bill  filed  afterwards  by  her  against  her  brother,  who 
was  the  executor,  the  release  was  set  aside,  and  she  was  restored 
to  her  orphanage  share,  which  amounted  to  forty  thousand 
pounds.  Lord  Chancellor  Talbot,  in  malring  the  decree,  ad- 
mitted that  there  was  no  fraud  in  her  brother,  who  had  told  her 
that  she  was  entitled  to  her  election  to  take  an  account  of  her 
father's  personal  estate,  and  to  claim  her  orphanage  share;  but 
she  chose  to  accept  the  legacy.  His  lordship  said:  *  It  is  true,  it 
appears  the  son  of  the  defendant  did  inform  the  daughter  that 
she  was  bound  either  to  waive  the  legacy  or  orphanage  part. 
But  I  hardly  think  that  she  knew  that  die  was  entitled  to  have 
an  account  taken  of  the  personal  estate  of  her  father,  and  first 
to  know  what  her  orphanage  part  did  amount  to,  and  that  when 
she  should  be  fully  apprised  of  this,  and  not  till  then,  she  was 
to  make  her  election;  which  very  much  alters  the  case;  for  prob- 
ably she  woidd  not  have  elected  to  accept  her  legacy,  had  she 
known  or  been  informed  what  her  orphanage  share  amounted  to 
before  she  waived  it  and  accepted  the  legacy.' " 

The  release  in  this  case  was  set  aside,  manifestly  upon  the 
ground,  that  it  had  been  executed  in  ignorance  of  the  amount 
of  the  orphanage  share;  the  complainant  would  have  been  en* 
titled  to  it  if  she  had  not  elected  to  receive  the  legacy.  And  so 
Mr.  Story  says  in  his  comments  upon  the  case,  sec.  118,  Eq. 
Jur.,  ''  that  the  decision  of  his  lordship  rested  upon  mixed  con« 
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flidenbtiozis,  and  not  ezoliisiTelyiipoii  mare  miBtfttft  or  ignoraaoe 
of  the  law  by  ibe  daughter;''  bat  '*  upon  a  far  more  weighiy 
reason,  thai  she  aoted  under  ignorance  of  facts;  for  she  neither 
Imew,  nor  had  any  means  of  knowing  what  her  orphanage  share 
was  when  she  made  her  election.  It  was,  therefore,  a  dear  case 
of  surprise  in  matters  of  fact  as  well  as  of  law/'  In  the  case 
of  MdOar(hy  v.  Decaix,  2  Bnss  &  M.  614,  Lord  Chancellor 
Brougham  held,  that  **  when  a  husband  renounced  his  title  to 
his  wife's  properly,  from  whom  he  had  been  divorced,  under  a 
misfcalffl  in  point  of  law,  that  the  diyoroe  was  valid,  and  he  had 
no  longer  any  title  to  her  property;  and  under  a  mifltAte  of 
fact,  as  to  the  amount  of  the  properly  renounced,  the  informa- 
tion respecting  which  the  other  party  knew  and  withheld,  he  was 
entitled  to  relief." 

Mr.  Story,  sec.  140,  Eq.  Jur.,  says:  ''The  general  rale  is, 
that  an  act  done,  or  contract  made  under  a  mistake  or  ignorance 
of  material  fact,  is  voidable  and  relievable  in  equity."  And  that 
the  '*  rale  applies  not  only  to  cases  where  there  has  been  a  stud* 
ied  suppression  or  concealment  of  the  facts  by  the  other  side, 
which  would  amount  to  fraud,  but  also  to  many  cases  of  inno- 
cent ignorance  and  mistake  on  both  sides,"  for  which  he  cites 
numerous  authorities.  But  he  says,  section  141 :  ''  This  rule  as 
to  ignorance  or  mistake  of  facts  entitling  the  party  to  relief,  has 
the  important  qualification,  that  the  fact  must  be  material  to  the 
act  or  contract,  that  is,  that  it  must  be  essential  to  its  character, 
and  an  efficient  cause  of  its  concoction.  For  thoagh  there  may 
be  an  accidental  ignorance  or  mistake  of  a  fact,  yet  if  the  act  or 
contract  is  not  materially  affected  by  it,  the  party  claiming  relief 
will  be  denied  it."  This  distinction  he  illustrates  by  a  familiar 
case:  ''A.  buys  land  of  B.,  to  which  the  latter  is  supposed  to 
have  an  unquestionable  title.  It  turns  out  upon  due  investiga* 
tion  of  the  facts,  unknown  at  the  time  to  both  parties,  that  B. 
has  no  title  (as  it  there  was  a  nearer  heir  than  B.,  who  was  sup- 
posed to  be  dead,  but  is  in  fact  living),  in  such  case  equity  would 
relieve  the  purchaser  and  rescind  the  contract.  But  suppose  A. 
was  to  sell  an  estate  to  B.,  whose  location  was  well  known  to 
each,  and  they  mutaally  believed  it  to  contain  twenty  acres,  and 
in  point  of  fact  it  contained  only  nineteen  acres  and  three  fourths 
of  an  acre,  and  the  di£Eerence  would  not  have  varied  the  pur- 
chase in  view  of  either  party;  in  such  case  the  mistake  woidd 
not  be  a  ground  to  rescind  the  contract.  So  if  one  person  sell 
a  messuage  to  another,  which  was  at  the  time  swept  away  by  a 
flood,  or  destroyed  by  an  earthquake,  without  any  knowledge  of 
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the  &et  by  either  party,  a  court  of  equily  would  rdieye.    So  if 
a  poxohaser  should  bay  the  interest  of  theyendor  in  aremainder 
in  fee,  expectant  upon  an  estate  tail,  and  the  tenant  in  tail  had 
at  the  time,  unknown  to  both  parties,  actually  suffered  a  recov- 
eiy,  and  this  bound  the  estate  in  remainder,  a  court  of  equity 
would  relieve  the  purchaser,  purely  upon  the  ground  of  mistake. 
So  if  a  life-estate  should  be  sold,  and  at  the  time  of  the  sale, 
the  estate  has  been  determined  by  the  death  of  the  autre  vie, 
the  person  for  whose  life  it  was  held,  and  the  fact  is  unknown 
to  the  parties,  a  court  of  equily  will  rescind  the  contract.    So 
if  one  purchase  a  house,  and  it  is  burnt  down  at  the  time 
of  the  purchase,  the  fact  being  imknown.     So  if  one  buy  a 
horse,  supposed  to  be  alive,  but  he  is  in  tact  dead,  a  court  of 
chanceiy  will  relieve  by  rescinding  the  contract,  if  the  money 
be  not  paid,  and  if  it  be  paid,  by  decreeing  it  to  be  repaid:** 
Story's  Eq.  Jur. ,  sec.  141-143,  and  the  cases  there  cited.    These 
are  all  cases  of  relief,  granted  to  the  vendee,  when  from  igno- 
rance of  &cts  existing  at  the  time  of  lua  contract,  he  has  not  ob- 
tained what  he  contracted  for.    But  there  is  nothing  which  con- 
stitutes a  vendee  a  greater  favorite  in  a  court  of  chancery  than 
a  vendor:  reverse  their  situations,  that  is,  let  the  contract  be  of 
such  a  character,  that  owing  to  ignorance  of  material  facts  af- 
fecting the  vendor's  right  or  title  at  the  time  of  the  contract, 
the  contract  has  been  so  made  as  to  give  the  vendee  a  greater 
interest  than  was  contemplated  to  be  sold,  and  the  same  relief, 
and  upon  the  same  principles,  will  be  extended  to  the  vendor. 

But  it  is  to  be  observed,  that  it  is  not,  however,  sufficient  in 
all  cases  to  give  the  party  relief,  that  the  fact  is  material,  but  it 
must  also  be  such  as  he  could  not  by  reasonable  diligence  get 
knowledge  of  when  put  upon  inquiry.  For  if  by  such  reason- 
able diligence  he  could  have  obtained  knowledge  of  the  fact, 
equity  will  not  relieve  him,  since  that  would  be  to  encourage 
culpable  negligence;  neither  will  relief  be  extended  to  the  ven- 
dor on  account  of  his  ignorance  of  some  secret  intrinsic  value 
belonging  to  the  property  sold,  and  which  may  have  been  in 
possession  of  the  vendee,  and  not  communicated  by  him;  as  if 
A.,  knowing  that  there  is  a  mine  in  the  land  of  B.,  of  which  he 
knows  that  B.  is  ignorant,  should  buy  the  land  without  disclos- 
ing the  fact  to  B. ,  for  a  price  in  which  the  mine  is  not  taken  into 
consideration,  A.  would  not  be  entitled  to  relief,  because  they 
have  traded  at  arm's  length.  B.  is  supposed  to  know  the  value 
and  qualities  of  his  own  property,  and  if  A.,  by  superior  sldll  or 
Lce,  has  ascertained  that  it  possesses  a  secret  value  on- 
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known  to  B.,  there  is  nothing  in  the  latter  which  requires 
if  he  occupy  no  other  relation  to  A.  than  that  of  vendee,  to  make 
the  discovezy.  But  as  we  shall  see  in  the  further  progress  of 
the  examination  of  this  ease,  if  the  oontraot  made  under  such 
circumstances  be  executory,  a  court  of  chancery  will  not  decree 
a  specific  performance  of  it. 

Such  is  the  law  when  the  ignorance  is  material;  much  clearer 
is  it  where  the  existence  or  non-existence  of  the  tMst,  as  the  case 
may  be,  is  within  the  knowledge  of  the  person  who  will  be  ben- 
efited thereby,  and  he  withholds  it  from  the  person  to  be 
injured.  This  is  direct  fraud,  and  a  contract  thus  obtained 
would  be  set  aside,  without  doubt  or  difficulty,  at  all  times. 
The  result  may  be  summed  up  in  the  words  of  Mr.  Story:  **  A 
mistake  or  ignorance  of  facts  in*  parties,  is  a  proper  subject  of 
relief,  only  when  it  constitutes  a  material  ingredient  in  the  con- 
tract of  the  parties,  and  disappoints  their  intentions  by  a  mutual 
error,  or  where  it  is  inconsistent  with  good  faith,  and  proceeds 
from  a  violation  of  the  obligations  which  are  imposed  by  law 
upon  the  conscience  of  either  party.  But  when  such  piffty  is 
equally  innocent,  and  there  is  no  concealment  of  facts,  which 
the  other  pariy  has  a  right  to  know,  and  no  surprise  or  imposi- 
tion, the  mistake  or  ignorance,  whether  mutual  or  unilateral,  is 
treated  as  laying  no  foundation  for  equitable  interference,  it  is 
strictly  damnum  absque  ir^vria:'*  Story's  Eq.  Jur.,  sec.  161. 
The  general  results  of  this  examination  of  the  principles  and 
authorities  upon  which  the  power  of  a  court  of  chancery  t6  re- 
scind contracts  executed  by  mistake  rests,  are:  1.  If  tilie  con- 
tract be  made  with  a  full  knowledge  of  all  the  necessary  and 
material  facts,  no  error  arising  out  of  ignorance  or  mistake  of 
the  law  in  relation  to  the  rights  or  titles  of  the  parties  contract- 
ing, unaccompanied  with  circumstances,  either  of  imposition, 
misrepresentation,  concealment,  undue  influence,  misplaced 
confidence,  or  surprise,  can  constitute  a  ground  for  rescinding 
and  setting  aside  the  contract.  2.  If  a  contract  be  made  in 
ignorance  of  the  fact  of  a  right  or  title  in  vendor,  the  legal  con- 
struction of  which  divests  him  of  that  right  or  title,  it  will  be 
declared  void,  and  rescinded.  3.  If  the  contract  be  made  upon 
the  knowledge  of  some  right  or  title  in  the  vendor,  but  in  igno- 
rance of  some  fact  which  makes  that  right  or  title  greater  or  less 
than  was  supposed  by  the  contracting  parties,  it  will,  upon  the 
application  of  the  one  party  or  the  other,  as  their  interest  may 
be  affected,  be  vacated  and  rescinded.  4.  If  the  knowledge  of 
the  fact  be  in  the  possession  of  the  party  to  be  benefited  thereby. 
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tih6  ^thhoWing  it  is  a  fraud,  which  will  of  itself  vitiate  and 
aToid  the  oontraot  in  a  court  of  equity. 

The  oases  of  oompromises  of  donbtfol  rights  and  oontiaots, 
settling  funily  dispates,  of  which  something  more  will  be  said 
anon»  appears  to  be  somewhat  more  favored  (espeoiallj  the 
latter)  than  ordinary  oontraots  of  purchase.  In  relation  to  this 
sobjeoty  we  have  seen  that  Lord  Macdesfield,  in  the  case  of 
Oamn  t.  (7ann,  1  P.  Wms.  727,  said:  *'If  a  party  releasing  is 
ignorant  of  lus  right  to  the  estate,  or  if  lus  right  is  concealed 
from  him  by  the  person  to  whom  he  releases,  there  would  be 
good  reason  for  setting  aside  the  release."  But  he  adds:  "  The 
mere  fact,  that  the  party  maldng  the  release  had  the  right,  and 
was  controverting  it  witti  the  other  party,  can  furnish  no  ground 
to  set  aside  the  release;  for  by  the  same  reason  there  would  be 
no  such  thing  as  compromising  a  suit,  nor  room  for  any  accom- 
modation. Every  release  supposes  the  party  making  it  to  have 
a  right."  Mr.  Story,  commenting  upon  this,  sec.  181,  Eq.  Jur., 
says:  **  The  whole  doctrine  of  the  validity  of  compromises  of 
doubtful  rights  rests  on  this  foundation.  If  such  compromises 
are  otherwise  unobjectionable,  they  will  be  binding,  and  the 
right  will  not  prevail  against  the  agreement  of  the  parties,  for  the 
right  must  always  be  on  one  side  or  the  other,  and  there  would 
be  an  end  of  compromises,  if  they  might  be  overthrown  upon 
any  subsequent  ascertainment  of  right  contrary  thereto.  If, 
therefore,  a  compromise  of  a  doubtful  right  is  fairly  made  be- 
tween parties,  its  validity  can  not  depend  upon  any  future  ad- 
judication of  that  right.  And  where  compromises  of  this  sort 
are  fairly  entered  into,  whether  the  uncertainty  rests  upon  a 
doubt  of  fact,  or  a  doubt  in  point  of  law,  if  botti  parties  are  in 
the  same  ignorance,  the  compromise  is  equally  binding,  and 
can  not  be  aflFected  by  any  subsequent  investigation  and  result. 
But  if  the  parties  are  not  mutually  ignorant,  tilie  case  admits  of 
a  very  different  consideration,  whether  the  ignorance  be  of  a 
matteor  of  fact  or  law."  But  this  principle  applies  only,  when 
the  doubts  and  difficulties,  whether  of  law  or  fact,  are  in  con- 
nection with  the  rights  supposed  to  be  in  controversy,  and  about 
which  the  compromise  is  made.  For  the  same  commentator  in 
continuance  observes:  "  It  has  been  emphatically  said,  that  no 
man  can  doubt,  that  the  court  of  chancery  will  never  hold  par- 
ties, acting  upon  their  rights,  to  be  bound,  unless  they  act  with 
full  knowledge  of  all  the  doubts  and  difficulties  that  do  arise. 
But  if  parties  will,  with  full  knowledge,  act  upon  them,  though 
it  turns  out  that  one  gains  an  advantage  from  a  mistake  in  point 
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of  laWy  yet  if  the  agreement  was  reasonable  and  fair  at  the  time, 
it  shall  be  binding.  And  transactions  are  not  in  the  eyes  of  a 
ooort  of  eqnity,  to  be  treated  as  binding  eren  as  family  arrange- 
ments, where  the  doubts  existing,  as  to  the  rights  alleged  to  be 
oompromised,  are  not  presented  to  the  mind  of  the  interested:** 
Oibbans  r.  OaurU,  4  Yes.  849;  Dunnage  y.  White.  1  Swans.  187; 
Barvey  v.  Ooobe,  4  Buss.  84. 

Th^iefore,  although  as  we  have  seen  it  was  held  in  FinglanJ 
as  unquestionable  doctrine  in  cases  of  ordinary  contracts,  thai 
if  a  party  acting  in  ignorance  of  a  plain  and  settled  principle  of 
law,  is  induced  to  give  up  a  part  of  his  indisputable  property  to 
another,  a  court  of  chancery  will  relieve  him;  yet  in  the  case  of 
a  compromise  of  a  doubtful  right,  if  the  compromise  be  fairly 
made  in  mistake  of  the  law  as  applicable  to  that  doubt,  the  com- 
promise is  binding.  In  illustration.  If  it  be  doubtful,  in  the 
construction  of  a  will,  or  deed,  whether  the  words  **  heirs  of  the 
body,"  **  issue,"  **  children,"  be  words  of  limitation,  or  words 
of  purchase,  and  a  compromise  be  made,  by  which  either  a  life 
estate,  or  an  absolute  estate  be  granted  to  devisee  or  vendee,  as 
the  fair  construction  of  the  will  or  deed,  this  compromise  shall 
be  binding  upon  the  parties,  though  the  true  legal  construction 
of  the  instrument  be  di£Eerent,  but  this  compromise  does  not 
a£foct  any  right  the  parties  may  have  from  any  other  source,  and 
is  only  obligatory  so  far  as  the  construction  of  the  instrument 
is  involved;  therefore,  though  a  release  may  have  been  executed 
under  this  construction,  yet  if  either  party  have  right  or  title  to 
the  property  paramount  to  the  will  or  deed,  and  is  in  ignorance 
of  it,  this  right  is  not  affected  by  the  release.  So  it  is,  if  the 
right  compromised  be  doubtful  in  point  of  fact,  no  other  fact 
than  that  upon  which  the  doubt  is  supposed  to  rest,  and  which 
is  presented  for  compromise,  is  precluded  by  the  compromise. 
As  if  the  party  claims  as  heir  at  law,  and  it  be  doubtful  if  he  be 
the  heir  at  law,  and  in  case  of  this  doubt  he  compromise  his 
right;  yetif  it  turn  out  that,  though  not  heir  at  law,  he  is  devisee 
of  the  properly,  lus  right  as  devisee  is  not  compromised.  So 
if  he  compromise  upon  the  mistaken  apprehendon  that  he  is  or 
is  not  devisee,  but  it  turns  out  that  he  is  entitled  as  heir  at  law, 
his  right  as  heir  at  law  is  not  compromised. 

In  the  cases  of  family  compromises,  all  that  need  be  said  hers 
is,  that  agreements  affecting  them  are  upheld  with  a  strong 
hand,  and  an  equity  has  been  administered  in  regard  to  them, 
which  has  not  been  applied  to  agreements  generally,  upon  the 
ground,  that  the  honor  and  peace  of  fiunilies  make  it  just  and 
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pioper  80  to  do.  Let  ns  now  pxooeed  to  tbe  amplication  of  the 
principles  of  law,  which  we  hare  attempted  thus  to  extiact,  to 
the  case  under  consideration. 

The  defendant  purchased  from  the  oomphiinant  a  tract  of 
land,  which  was  oonyejed  to  him  by  deed  of  bargain  and  sale 
with  general  wananiy — he  enters  into  possession — ^he  has  ac- 
quired the  complete  legal  title.  But  it  subsequently  appears, 
that  defendant  became  alarmed  in  relation  thereto,  and  being 
much  harassed  by  the  position  in  which  he  was  placed  by  the 
conduct  of  the  complainant  (which,  to  say  the  least  of  it,  is  of 
a  suspicious  character,  and  t^^nding  to  show  that  he  was  desirous 
of  forcing  the  defendant  into  a  rescission  of  the  contract  of 
sale  between  them,  the  hmd  haying  risen  greatly  in  value),  and 
belieying  that  the  complainant  had  no  title  to  one  half  of  the 
land  sold  to  him,  he  yeiy  reluctantiy  agrees  to  rescind  the  con- 
tiact.  In  a  veiy  short  time  after  this  contract  of  rescission,  the 
oompbinant  files  a  bill  for  a  specific  performance,  setting  forth 
a  substantial  legal  titie,  and  obtained  a  decree  for  the  same. 
So  that  it  turns  out  that  at  the  time  the  compLiinant  and  de- 
fendant agreed  to  rescind  their  contract,  upon  the  supposed 
want  of  titie  in  the  complainant,  he  was  not  only  the  legal 
owner  of  thd  one  half,  but  the  dear  equitable  and  legal  owner 
of  the  other  half,  which  fact  was  at  least  unknown  to  the  de- 
fendant. This  ignorance  caused  the  defendant  to  make  the 
contract,  and  which,  if  it  had  been  removed,  he  never  would 
have  entered  into,  and  which  he  has  refused  to  execute  ever 
since.  Now  is  he  to  be  bound  by  this  contract,  in  **  equity  and 
good  conscience''  ? 

That  this  agreement  was  made  in  ignorance  by  the  defendant, 
is  not  disputed.  That  it  would  not  have  been  made  but  under 
this  ignorance,  is  manifest.  What  is  the  nature  and  character 
of  this  ignorance?  Is  it  ignorance  of  law  or  ignorance  of  fact? 
Olearly,  in  our  opinion,  ignorance  of  fact.  What  fact?  The 
fact,  that  the  comphiinant  was  the  owner  of  the  moiely  of  the 
estate  claimed  through  lus  brother  James.  The  defendant  was 
acting  upon  the  mistaken  supposition  that  there  was  no  written 
contract  between  William  Trigg  and  Alanson,  sen.,  and  that 
no  titie  had  passed  from  William;  and  in  ignorance,  that  com- 
plainant's right  thereto  had  been  perfected  by  the  statute  of 
limitations.  If  there  had  been  a  knowledge  of  the  existence  of 
the  facts,  and  the  parties  had  acted  upon  the  belief,  that  they 
instituted  no  obligatory  right,  either  in  ignorance  that  a  court 
of  chancery  would  specifically  decree  the  contract  against  Will- 
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iam,  or  under  the  belief  that  the  possession  was  not  protected 
cinder  the  statate  of  limitations^  it  would  bare  been  a  mistalce 
of  law,  and  not  of  fact. 

The  mistake  being  one  of  fact,  is  it  of  soch  a  character  as 
Titiates  the  agreement  in  the  estimation  of  a  court  of  chancezyf 
Assuredly  it  is;  for  it  is  of  the  rerj  essence  of  the  agreement; 
the  yeiy  cause  and  foundation  of  it,  and  without  which  it  would 
never  have  had  ezistencey  being,  in  the  words  of  Mr.  Story, 
"  essential  to  its  character,  and  an  eiBcient  cause  of  its  concoc- 
tion." But  this  is  not  all;  this  ignorance  of  fact  does  not 
appear  to  haye  been  mutual  ignorance  upon  the  part  of  the 
complainant  and  defendant.  Qranting  that  there  was  mutual 
ignorance  of  the  actual  existence  of  the  bond  at  the  time,  which 
it  is  by  no  means  sure,  is  not  granting  too  much;  yet  the  com- 
plainant must  have  had  reason  to  belieye,  that  the  bond  had  ex- 
istence, and  had  only  been  lost  or  mislaid,  which  information 
ought  to  haTC  been  communicated  to  the  defendant;  and  ha 
must  also  hare  known  of  his  claim  under  the  will  of  Alanson 
Trigg,  sen.,  and  of  his  seren  years'  possession,  which  does  not 
appear  to  have  been  communicated  to  the  defendant.  The  with- 
holding the  knowledge  of  these  &cts,  so  material  to  a  full  com- 
prehension of  lua  rights  by  the  defendant,  and  so  necessary  for 
his  proper  action  upon  them,  was  mala  fldes,  such  as  vitiates  a 
contract. 

Can  the  contract  be  sustained,  as  having  been  made  in  rela- 
tion to  conflicting  and  doubtful  rights?  We  think  not.  1.  It 
is  not  a  compromise  of  conflicting  and  doubtful  rights.  Oom- 
promises  of  this  character  are,  where  the  parties  both  claim 
tight  or  title  to  the  property  in  dispute,  and  the  compromise  ia 
made  in  reference  to  that  right;  here  there  is  no  such  contest, 
the  rights  of  the  parties  to  the  agreement  are  certain  and  with- 
out conflict;  the  only  doubt  and  uncertainly  being,  as  to  the 
rights  of  one  of  the  parties,  and  a  third  person.  Whatever  title 
the  complainant  had,  whether  in  law  or  equity,  it  was  certain 
belonged  to  the  defendant.  It  was  equally  certain,  that  if  the 
complainant  had  no  title  to  the  premises  sold  to  the  defendant, 
that  he  was  recfponsible  to  him  upon  his  warranty.  So  the  agree- 
ment was  not  to  compromise  a  right,  but  to  rescind  a  contract, 
which  purported  to  convey  a  right  which  was  believed  not  to 
•exist,  and  to  place  the  parties  in  skUu  quo.  If  an  agreement 
had  been  made  upon  the  subject,  between  the  defendant  and 
William  Trigg's  heirs,  it  would  have  been  a  case  of  compromise 
of  conflicting  and  doubtful  rights,  inasmuch  as  both  parties 
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daimad  title  to  the  IsncL  3.  But  if  it  ooald  be  eonsidflrod  as  a 
oeee  of  eoiaproiuiae,  it  ma  made  upon  the  auppoeltion  that 
there  mw  no  title  in  the  complainant,  and  in  entire  ignorance  of 
tbe  eodatence  of  the  bond  and  the  ad^ecBe  pooBoonion  of  seven 
yearSy  and  ^thont  relation  to  tfaeee  facta.  3.  Important  in- 
formation iraa  in  poaBOoaion  of  the  complainant  upon  the  sab- 
jeety  which  iras  withheld.  Frand  vitiates  a  compromiae  as  well 
as  contracts  of  obligation  and  sale. 

All  the  remarks  heretofore  made,  are  made  as  if  the  agreement 
to  rescind  had  been  ezeontedy-and  for  the  poipose  of  showing 
that  a  court  of  chanceiy  wonld,  under  all  the  ciicumetanceSy 
annul  and  set  aaide^  as  having  been  obtained  in  bad  faith,  and 
sustained  in  violation  of  equity.  But  much  slrcmgBr  is  the  case 
than  this:  the  contract  to  rescind  is  ezeoutoiy,  and  not  executed, 
and  the  complainant  comes  asiking  the  aid  of  the  court  to  en- 
force it.  The  power  of  a  court  of  ehanceiy  to  execute  contracts 
specificaUj,  is  of  a  veiy  ancient  origin,  and  the  principles  upon 
which  it  is  exercised  are  well  understood  and  settled.  It  rests 
upon  the  ground,  that  there  are  many  cases  in  which  a  compen- 
sation in  damages  will  be  no  adequate  remuneration  for  a  viola- 
tion of  contract,  and  that  a  failure  to  perform  it  is  a  breach  of 
moral  and  equitable  duly;  and  a  court  of  chanceiy,  addressing 
itself  to  the  conscience  of  the  oflanding  parly,  requires  a  strict 
performance  of  what  he  can  not,  without  manifest  wrong  or 
fraud,  refuse. 

Mr.  Story,  in  speaking  of  the  power  of  a  court  of  dianceiy 
to  rescind,  cancel,  or  direct  a  surrender  of  contracts,  securities, 
or  deeds,  or  to  enforce  them  by  a  specific  performance,  sec.  698, 
Eq.  Jur.,  says:  ''  The  application  to  a  court  of  equity  for  either 
of  the  purposes,  is  not,  strictiy  speaking,  a  matter  of  absolute 
right,  upon  which  the  court  is  bound  to  pass  a  final  decree,  but 
it  is  a  matter  of  sound  discretion  to  be  exercised  by  the  court, 
either  in  granting  or  in  refusing  the  relief  prayed  according  to 
its  own  notion  of  what  is  reasonable  and  proper  under  all  the 
droumstances  of  the  particular  case.  Thus  for  instance:  A 
court  of  chancery  will  sometimes  refuse  to  decree  a  specific  per- 
formance of  an  agreement,  which  it  will  yet  decline  to  order  to 
be  delivered  up,  canceled,  or  rescinded.  On  the  other  hand  a 
specific  performance  will  be  decreed  upon  the  application  of  one 
parly,  when  it  would  be  denied  upon  the  application  of  tbe 
other.  And  an  agreement  will  be  rescinded  or  canceled  upon 
the  application  of  one  party,  when  the  court  would  decline  any 
interference  at  the  instance  of  the  other.    So  that  we  are  to  un* 
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derstandy  that  ibe  interferenoe  of  a  court  of  equity  is  a  matter 
of  mere  di8oretion»  not»  indeed,  of  arbitrary  and  oapridons  dUh 
elation,  but  of  sound  and  reasonable  disGretion,  secundum 
arbitrium  bani  jvdieis:**  MsLeod  ▼.  Drumnumd,  17  Yes.  167; 
Savage  ▼.  Brockeapp,  18  Id.  885;  Moody  7.  Waliera,  16  Id.  806, 
808;  Cadman  y.  Homer,  18  Id.  12;  Goring  t.  Nath,  8  Atk.  188; 
Buckle  Y.  MUcheU,  18  Yes.  111. 

In  seotion  762  of  the  same  work,  he  says:  **  In  tmihy  ihe  ex- 
ercise of  this  whole  branch  of  equity  jurisprudence,  respecting 
ibe  rescission  and  specific  performance  of  contracts,  is  not  a  mat- 
ter of  right  in  either  party,  but  is  a  matter  of  discretion  in  the 
court;  not,  indeed,  arbitrary  or  capricious  discretion,  dependent 
upon  the  mere  pleasure  of  the  judge,  but  of  that  sound  and  rea- 
sonable discretion  which  goTems  itself,  as  far  as  it  may,  by  gen- 
eral mles  and  principles,  but  at  the  same  time  which  holds  or 
grants  relief  according  to  the  droumstances  of  each  particular 
case,  when  the  mles  and  principles  will  not  furnish  any  exact 
measure  of  justice  between  the  parties."  In  section  750,  he 
says:  ^*  Oourts  of  equity  will  not  proceed  to  decree  a  specific  per- 
formance when  the  contract  is  founded  in  fraud,  imposition, 
mistake,  undue  advantage,  or  gross  misrepresentation,  or  when 
from  a  change  of  circnmstances  or  otherwise  it  would  be  uncon- 
scientious to  enforce  it.  But  that  as  a  general  mle  the  contract 
will  be  specifically  executed,  if  it  be  in  writing,  is  certain,  is  fair 
in  all  its  parts — ^is  for  an  adequate  consideration,  and  is  capable 
of  being  performed;  but  otherwise  not.''  In  sections  769,  770, 
the  same  commentator  observes:  '*  It  is  important  to  take  notice 
of  a  distinction  between  the  case  of  a  plaintiff  seeking  a  specific 
performance,  and  the  case  of  a  defendant  resisting  such  per- 
formance. We  have  already  seen,  that  a  specific  execution  of  a 
contract  in  equity  is  a  matter  not  of  arbitrary  right  in  the  party, 
but  of  sound  discretion  in  the  court.  Hence  it  requires  much 
less  strength  of  case  on  the  part  of  the  defendant  to  resist  a  bill 
to  perform  a  contract,  than  it  does  on  the  part  of  the  plaintiff  to 
Tnaintain  a  bill  to  enforce  a  specific  performance.  An  agreement 
to  be  entitled  to  be  carried  into  specific  performance,  ought  to 
be  certain,  fair,  and  just,  in  all  its  parts.  Oourts  will  not  de- 
cree a  specific  performance  in  cases  of  fraud  or  mistake,  or  of 
hard  and  unreasonable  bargains,  or  when  the  decree  would  pro- 
duce injustice,  and  generally  in  any  case  when  such  decree 
would  be  inequitable  under  all  the  circumstances.  But  courts 
of  equity  do  not  stop  here,  for  ihey  will  let  the  defendant  de- 
fend himself  by  evidence  to  resist  a  decree,  when  the  plaintiff 
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would  not  always  be  pennitted  to  eatabliah  his  caae  bj  the  like 
endenoe.  Thus  for  instanoe:  Oouris  of  equify  will  allow  the 
defendant  to  show,  that  by  fraud,  accident,  or  ndetaike,  tbe 
bought  are  different  from  what  he  intended;  or  that  ma- 
terms  have  been  omitted  in  the  agreement;  or  that  there 
has  been  a  Tariation  of  it  by  parol;  or  that  there  has  been  a  parol 
discharge/'  The  ground  of  this  doctrine  is,  that  courts  of  chan- 
cery "  ought  not  to  be  active  in  enforcing  claims,  which  are  not 
under  all  the  cironmstances  just  as  between  the  parties."  See 
the  numerous  authorities  referred  to  by  Mr.  Story:  Eq.  Jur.  79, 
80. 

Mr.  Story  in  commenting  upon  the  legal  principle,  that  if  one 
parly  has  actual  knowledge  of  an  event  or  fact  from  private 
sources,  not  then  known  to  the  other  parly  from  whom  he  pur- 
chases, and  which  knowledge  would  materially  enhance  the 
value  of  the  thing  purchased,  or  change  the  intention  of  the 
party  as  to  the  sale,  the  contract  of  the  sale  will  nevertheless  be 
valid,  observes:  ''There  are  many  duties  that  belong  to  the 
class  of  imperfect  obligations  which  are  binding  on  consoienoe, 
but  which  human  laws  do  not,  and  can  not  undertake  directly 
to  enforce.  But  when  the  act  of  a  court  of  chancery  is  sought 
to  cany  into  execution  such  a  contract,  then  the  principles  of 
ethics  have  a  more  extensive  sway.  And  a  purchase  made  with 
such  reservation  of  superior  knowledge,  would  be  of  too  sharp 
a  character  to  be  aided  and  enforced  by  a  court  of  chancery. 
It  is  a  rule  in  equity,  that  all  the  material  facts  must  be  known 
to  both  parties  to  render  the  agreement  fair  and  just  in  all  its 
parts;  and  it  is  against  all  the  principles  of  equity,  that  one 
party  knowing  a  material  ingredient  in  an  agreement,  should  be 
permitted  to  suppress  it,  and  still  call  for  a  special  performance:'* 
Story's  Eq.  Jur.,  sec.  206;  2  Kent's  Com.,  sec.  49,  pp.  490, 491, 
2d  ed.;  Parker  v.  Orani,  1  Johns.  Oh.  680;  EUard  v.  Uamdaff. 
1  Ball  &  B.  241. 

From  this  view  of  the  subject,  it  is  obvious  that  a  complainant 
to  be  entitled  to  a  spedfio  performance  or  execution  of  his  con- 
tract, must  come  with  his  hands  perf  ectiy  dean,  and  his  conscience 
entirely  void  of  offense — that  if  his  contract  has  been  obtained 
for  an  inadequate  consideration — that  if  it  has  been  made  by 
the  defendant  in  ignorance  of  his  right,  either  as  to  the  law 
or  the  facts — ^that  if  it  have  been  made  in  ignorance  of  facts, 
changing  the  nature  of  the  thing  sold,  which  was  known  to  the 
opposite  i)arty,  and  by  him  withheld,  whether  they  were  of  such 
a  character  as  he  was  bound  by  law  to  disclose  or  not,  in  all 
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these  oases  a  speciflo  perfonnanoe  will  be  refused,  and  the  party 
left  to  his  remedy  at  law  if  he  has  any.  These  principles  are, 
as  we  think,  oondtisive  against  the  complainant's  right  to  relief 
in  the  present  case. 

The  defendant  involnntarily  agrees  to  rescind  a  contract  by 
which  he  had  purchased,  several  years  before,  the  tract  of  land 
in  dispute;  he  does  this,  because  he  belieyes  the  complainant 
has  no  title  thereto;  in  this  he  was  clearly  mistaken,  and  there 
is  but  too  much  reason  to  believe  ibe  complainant  knew  that  he 
was  in  this  mistaken.  At  any  event,  in  a  short  time  after  this 
agreement,  complainant  by  a  decree  of  a  court  of  chancery, 
procures  the  title,  and  this  upon  a  bond  that  was  in  exlBtence  at 
the  time  of  the  agreement,  but  unknown  to  the  defendant.  The 
land  had  appreciated  greatly  in  value  between  the  dates  of  the 
purchase  and  the  agreement  to  rescind.  To  specifically  execute 
this  agreement,  will  be  to  benefit  the  complainant  at  the  expense 
of  the  defendant,  and  without  any  adequate  compensation  there- 
for. There  is  nothing  in  the  case  calculated  to  make  the  com- 
plainant a  favorite  in  a  court  of  chancery,  but  much  to  repel 
him.  And  to  decree  in  his  favor,  will  be  to  engraft  a  new  prin- 
ciple upon  the  law  of  specific  execution  of  contracts,  and  to 
violate  principles  heretofore  considered  well  settled. 

The  bill,  therefore,  so  far  as  it  seeks  a  specific  execution  of 
the  contract  on  the  part  of  the  defendant  will  be  dismissed,  but 
inasmuch  as  a  portion  of  the  purchase  money  is  unpaid,  and  it 
appears  that  the  evidences  thereof  have  been  canceled,  and  that 
the  plaintiff  is  entitled  to  the  aid  of  a  court  of  chancery  under 
ibe  circumstances  to  enforce  the  payment,  a  decree  will  be  given 
for  the  amount  due,  which  shall  be  a  charge  upon  the  land  until 
paid. 

loiroBAiraB  ov  L4W  as  a  Gbouvd  ov  Bmldb  nr  EQunrrt  See  note  to 
8lom  ▼.  BatkoTp  10  Am.  Dec.  325.  Mistake  of  law,  when  relief  is  granted 
■gunst:  See  note  to  JlieNatighUm  v.  Partridge^  88  Id.  735,  where  the  prior 
eases  in  this  series  are  oolleoted;  also,  HhtanU  ▼.  8tTod^$  Adm^r,  Id.  744. 
A  mere  naked  ignoranoe  of  the  law  wiU  not  be  sofficient  to  authorise  a  ooort 
of  ohanoery  to  set  aside  a  oontraot;  bat  if  that  ignoranoe  be  saperindaoed  by 
the  other  party,  or  if  there  be  a  misplaced  confidence,  or  if  advantage  be 
taken  of  the  weakness  of  intellect,  so  as  to  obtain  property  at  a  greatly  inad- 
equate price,  these  and  other  inflnenoes,  mixed  with  ignorance  of  the  law,  wiU 
be  sofficient:  8park»  ▼.  White^  7  Hamph.  90,  citing  the  principal  case.  Igno- 
rance of  the  law,  and  a  conseqaent  mistake  as  to  the  title,  founded  upon  such 
ignorance,  is  no  ground  to  rescind  agreements,  or  to  set  aside  the  solenm  acti 
of  the  parties:  Famsworth  v.  Dtnamofv,  2  Swan,  42,  citing  the  principal  case. 
The  maxim,  ignorance  of  the  law  excuses  no  man,  has  no  application  to  spe- 
cial or  private  acts,  which  are  only  intended  to  operate  upon  particular  indi* 
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▼idualk  Nor  does  it  Apply  to  foreign  lawi,  or  to  the  lawi  of  the  other  stetM 
of  the  muoo.  Ignomioe  of  thoee  laws  is  deemed  to  be  ignonmoe  of  faot:  Kkig 
▼.  Doolitile,  1  Head,  77. 

Snaaw  Psbvobkanob  n  kot  a  Mattkr  or  Coubsi,  bat  of  toiuid  legal 
diioretion:  Seifmom  v.  Ddamey^  16  Am.  Dea  270,  and  note  808|  note  to  J*- 
4uwn  ▼.  Qrem^  23  Id.  423.  The  spedfio  exeoation  of  oontraote  reato  is  dia- 
eretion,  and  the  oonrt  will  nerer  ezeento  a  hard  and  nnoonieionable  bazgun, 
nor  any  agreement  not  oertiin,  fair,  and  Jost,  nor  where  perfomianoe  haa  be- 
oome  impoerible,  or  wonld  be  inequitable:  8tame$  v.  Kewatn^t  1  Tenn.  Ch. 
24i.  A  oonrt  of  equity  regards  the  aolenmity  of  a  oontraot,  and  upon  a  bill 
for  leioiKion  it  demanda  a  strong  ease  on  the  part  of  the  oompliinant  to  an- 
thoriae  its  interfersnoes  Baker  ▼.  AAy,  9  Heisk.  89.  Hie  oonrt  will  not  inter- 
fere to  deeree  speoiflo  peif ormanoe,  if  there  be  snspioion  of  nnfiirmw,  or  if 
it  woold  be  a  hardship  on  the  defendantsi  MeOartff  ▼.  ITyia^  4  Goldw.  867| 
the  last  two  oases  dting  the  principal  oase. 

Faiolt  CoMFBomBB.— An  agreeuMnt  may  waU  be  sapportad  upon  the 
groond  that  it  is  the  settlement  of  a  family  dispnte,  and  oontains  in  itself  an 
amioahla  a^Juatmant  of  their  conflicting  dalma  and  interests.  Snoh  agree- 
msnti  are  viewed,  in  a  oonrt  of  equity,  with  special  favor,  and  are  finnly 
upheld  and  maintained,  in  the  absenoe  of  a  well-groanded  objection:  ilwna- 
worth  V.  Dbumore,  2  Swan,  42.  In  compromises  involving  the  fights  of  mi- 
nors, the  proof  must  satisfy  the  ohanosllor  that  their  lighto  and  interests  are 
promoted  and  secured  by  the  compromise.  When  this  is  done  it  is  not  sim- 
ply the  light  but  the  duty  of  the  ohanoellor  to  uphold  and  enf oroe  sudh  oom- 
pnmiBes,  especially  where  they  settle  family  disputes,  and  put  an  end  to 
KtigBtkB  as  to  doubtful  rights:  Be^tMU  v.  Bnmdom,  S  Hsiak.  606|  both 
citing  the  principal 


Ibvdib'b  Hbibs  t;.  MoBbb  kf  al. 

[5  HuMraaais,  6M.] 
Wnv  BiA'nnm  ov  Ldcrahovb  is  Bkjxd  upoir  to  resist  tha  r|gjbt  of  tha 

true  owner  of  land,  the  party  relying  upon  it  must  show,  by  dear  ptoolt 

his  actual  occupancy,  continued,  unintermpted,  and  adverse,  for  tha 

time  required  by  the  statute. 
Coma  ov  EQUirr  Eia  Jubibdiotiov  to  Dbobu  "PouamaoiK  of  land*  whm  n 

oontroforsy  about  the  title  has  been  properly  broug|it  In  thailoonft 

Bill  in  ehanoery.    The  faets  appear  in  the  opinion. 

MjLanahan  and  lUten,  for  the  oomphunants. 

Buttock,  for  the  defendants. 

By  Oonrt,  Qwaa,  J.  This  hill  is  filed  to  obtain  the  legal 
title  of  a  three  hundred  acre  tract  of  land,  in  Henderson  ooonty» 
and  to  dispossees  ihe  defendants  thereof.  It  appears  from  the 
record,  that  in  1817,  defendant,  John  Anderson,  conT^ed  to 
William  Irvine,  the  ancestor  of  the  complainants,  five  hundred 
acres  of  a  twelve  hundred  acre  tract,  granted  to  Nathan  Qzr» 
and  lying  in  Lincoln  county.    This  land  was  claimed  byao 
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older  and  better  title,  and  Irrine  snxrendered  his  daim  and  ob* 
iained  a  duplicate  wanant  in  the  name  of  AnderBon,  which 
iasaed  in  1820»  was  entered  in  ISSl,  and  granted  to  Anderson 
in  March,  1824.  This  soit  was  brought  in  1888.  The  defend- 
ant, MoBee,  daims  the  land  by  Tirtae  of  a  pnrohase  from  the 
heirs  of  Nathan  Orr,  of  all  thcdr  eqniiy  to  the  twelve  hundred 
acre  tract  in  Lincoln,  and  ihe  oilier  defendants  are  purchasers 
and  tenants  of  McBee.  Anderson  answers,  and  ^^laAUiTwa  onj 
title  to  ihe  land  in  controverefj.  McBee  and  the  other  defend- 
ants answer  and  rely  on  McBee's  equity,  deriTed  from  the  heirs 
of  Orr,  and  upon  the  statute  of  limitations. 

It  is  not  pretended  that  the  paper,  purporting  to  be  a  cout^- 
anoe  from  the  heirs  of  Orr  to  McBee,  is  so  proved  as  that  it  can 
be  read  as  eridence.  There  is  no  certificate  of  a  privy  examina- 
tion of  the  feme  covert,  as  the  law  requires,  and  the  paper  is 
proTed  by  one  witness  only.  The  defendants,  therefore,  have 
no  equity  to  ibe  land.  As  to  ibe  defense  of  the  statute  of  limita- 
tions, the  proof  is  vague  and  uncertain.  McAllister  says,  *'  that 
fifteen  years  ago,  a  man  named  Taylor  took  a  lease  from  McBee, 
and  lived  on  the  land;  and  about  tlie  year  1828,  S.  F.  White  took 
a  lease  and  lived  on  the  land  some  time,  and  then  sold  his  inter- 
est to  Garland  Anderson,  who  retained  possession  until  the 
lease  was  out;  after  which  White  and  others  bought  from  McBee, 
and  have  continued  in  possession  until  now.''  This  is  all  the 
evidence  as  to  the  possession;  and  this  is  far  short  of  proof, 
dear  and  satisfactory,  of  an  adverse  continued  possession  for 
more  than  seven  years.  ^ 

The  facts  stated  by  the  witness  may  be  true,  and  yet  ndther 
Taylor,  White,  nor  Anderson  may  have  continued  in  possession 
until  ibe  time  the  purdiase  was  made  from  McBee.  And  when 
that  purchase  was  made  (from  which  time  there  has  been  a  con- 
tinued possession)  the  witness  does  not  state.  When  a  party 
relies  upon  his  possession  only,  to  resist  the  right  of  the  true 
owner  of  land,  he  must  show,  by  dear  proof,  his  actual  occupancy, 
continued,  uninterrupted,  and  adverse,  for  the  time  required  by 
the  statute  of  limitations:  Ad.  E.  485,  ei  seq.  The  other  defend- 
ants have  no  right  to  insist  that  a  decree  can  not  be  had  against 
Anderson,  divesting  him  of  the  legal  tide,  on  the  ground,  that 
the  suit  was  not  brought  in  seven  years  after  ibe  warrant  issued 
in  his  name.  He  does  not  plead  the  statute  of  limitations,  and 
they  do  not  daim  under  him,  nor  are  they  any  vray  connected 
witli  his  title.  Besides,  Anderson  has  never  daimed  adversdy 
to  Irvine's  heirs;  Irvine  himself  procured  the  vranant  to  issue  in 
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AndeiBon's  luine,  and  Anderson  haa  never  set  up  any  claim  to 
the  land. 

But  it  is  insisted,  that  although  the  complainants  may  be  en* 
titled  to  a  decree,  vesting  in  them  the  legal  title;  and  although 
the  defendants  in  possession  have  no  title  to  the  land,  yet  that  a 
court  of  equity  has  no  jurisdiction  to  award  a  init  of  possession 
againstthem.  We  do  not  concur  in  this  view  of  the  case.  These 
defendants  attempt  to  set  up  an  equity  against  the  complain- 
ants connecting  themselves  with  ihe  title  of  Nathan  Orr,  under 
which  the  complainants  also  claim.  Th^  were,  therefore,  prop- 
erly made  parties  to  this  suit,  that  ihe  ocmflicting  equities  might 
be  settled  by  the  adjudication  of  the  court  And  having  decided 
that  ihe  complainants  have  the  better  equity;  and  that  conse- 
quently the  defendants  have  no  right  to  the  land;  we  are  at  a 
loss  toseeupon  what  principle  it  can  be  assumed,  that  the  juris- 
diction of  ihe  court  stops  here,  and  that  it  is  prevented  from 
making  a  decree,  according  to  the  rights  of  the  parties.  That 
a  court  of  chancery  has  jurisdiction  to  decree  possession  of  land, 
when  a  controversy  about  ihe  title  has  been  properly  brought 
into  that  couirt,  is  unquestionable:  4  Eenf  s  Gom.  184;  Kershaw 
V.  Thompwrif  4  Johns.  Oh.  609.  And  we  have  seen  that  here  a 
oontroverefy  between  the  complaanant  and  McBee  was  properly 
brought  into  this  court.  The  legal  title  was  in  Anderson,  but 
he  did  not  set  up  any  right  to  the  land.  The  complainants 
daim  to  be  entitled  in  equity,  and  so  do  ihe  defendants.  His 
honor  the  chancellor  determined  that  the  complainants  were  en- 
titled to  the  land,  but  yet  supposed  he  had  no  jurisdiction  to 
afford  them  relief.    We  think  that  in  this  he  erred. 

Let  the  decree  be  reversed  and  decree  for  the  complainants^ 
and  that  they  be  put  in  possession  of  the  disputed  premises. 


ConTUimTi  or  Anvnsi  Fosobsiov:  Sm  note  to  TVoMr  v.  OMtadly,  IS 
Am.  Dea  18S. 

DsoBn  €9  PosBiSBiON  BT  GouBT  ov  B<|DiTr.— A  ooiirt  of  equity  ham  Jnrie- 
diotion  to  oompel  original  gruiton  to  exeoate  deede  of  oonfimiAtioii,  where 
the  partiee  through  whom  the  oompleinent  olaimi  title  have  lost  or  fUled  to 
register  their  deeds,  and  will,  on  ejeotment  Ulk  bebg  bnMght»  in  Mioh  oeee% 
elesr  a  title  poiely  legd,  end  alM>  dearee  poeeeoriont  BUgke$  ffdn  v.  Bmtm, 
17  Am.  Deo  ISO. 
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JoNBS  V.  Plaktebs'  Bank. 

[5  HuMyMBCW,  619.] 

Iv  TBM  OoMPUTATiOK  ov  Tzm  FBOM  A  CxRTAiN  Dat.  It  is  a  geMml  prm- 
dple  tha*  the  time  will  be  ao  computed  m  to  aave  the  right  intended  to 
be  favored  by  the  law,  or  to  be  seoared  by  the  parties  to  a  oontraet»  by 
inftlnding  or  exclnding  the  first  day. 

Dat  ov  EuuuTiON  Sali,  under  statute  allowing  a  redemption  *'at  any 
time  within  two  years  after  snoh  sale,'*  is  excluded  in  the  computation 
of  time. 

PABvr— Ik  Redsmptiok  ov  Lavd^  Sold  uvdxr  Bziootiok,  made  in  the 
name  of  the  debtor  by  a  pnrohaser  from  bim,  the  right  thereby  secured 
inures  to  the  benefit  of  such  purchaser,  and  a  bill  after  the  redemptioa 
to  compel  a  coinreyanoe  is  properly  brought  in  the  name  of  the  puichaser. 

Bill  in  ohanoezy.  The  ohanoellor  diBTniiwefl  fhe  bill  upon 
JomuiTCir.  Oomplaixiant  appealed.  The  facts  appear  in  the 
opimon. 

IbUen,  for  the  oomplainant. 

JfeZann^n,  for  fhe  defendant. 

By  Oonrt,  Qbbkn,  J.  The  Planters*  Bank  recoyered  a  jndg^ 
ment  against  Jobeph  W.  Ohalmers  and  others,  npon  which  a  Jt. 
fa.  isBoed,  and  was  levied  on  the  land  in  controrerefj,  which  was 
sold  bj  the  sheriff,  and  purchased  by  the  Plantras'  Bank  the 
third  day  of  October,  1840.  The  complainant,  ignorant  of  the 
lien  of  tiie  Planters'  Bank  by  yirtae  of  its  judgment,  pnrchased 
Htxe  land  from  Ghahners,  and  took  a  deed  therefor,  dated  the 
sixth  of  May,  1889.  On  the  third  of  October,  1842,  the  com- 
plainant, as  the  agent  of  Ohalmers,  paid  into  the  clerk's  office 
of  the  county  of  Madison,  the  purchase  money  bid  by  the 
Planters'  Bank,  and  all  interest  and  chaiges,  which  the  re- 
demption law  of  1820  required  should  be  paid,  in  order  to 
entiUe  the  debtor  to  a  reconyeyaiice  of  the  land.  The  bank  re- 
fused to  reconyey,  and  this  bill  is  brought  to  enforce  the  right 
of  redemption. 

The  defendant  demurred;  and  the  principal  question  is, 
whether  the  day  of  the  sale  of  the  land  is  to  be  included  or  ex- 
cluded in  the  computation  of  the  two  years  allowed  by  the  law 
for  the  redemption.  By  the  act  of  1820,  c.  11,  the  debtor 
whose  land  may  be  sold  by  execution,  may  redeem  it  **  at  any 
time  within  two  years  after  such  sale."  The  sale  is  an  act  done 
or  event  happening;  and  according  to  the  old  cases,  to  be  found 
in  Oo.  Lit  166;  Narria  y.  The  Hundred  ofOoMtry,  Hob.  189;  and 
20  Yin.  Abr.  266,  the  computation  of  time  shall  commence  pres* 
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entij,  and  include  the  day  of  fhe  sale;  bnt  if  an  instrument  be 
made  to  take  effect  from  the  day  of  the  date,  the  day  shall  be  taken 
exdusire.  But  this  distinction  has  not  been  adhered  to  in  sub- 
sequent caseSy  either  in  England  or  the  United  States;  it  orig- 
inating in  a  verbal  criticism,  not  warranted  bj  the  true  meaning 
of  the  language  employed.  If  an  instrument  take  effect  from 
the  day  of  the  date,  it  is  said  the  day  is  excluded  by  the  ex- 
press words — ^but  that  such  is  not  the  case,  if  it  take  effect  from 
the  sealing  and  deliTexy.  Except  in  peculiar  cases  the  law  com- 
putes no  fraction  of  a  day.  It  must  be  taken  entire,  and  if  it  be 
reckoned  at  all,  the  whole  day  is  counted.  As  it  is,  therefore, 
indiyisible,  it  is  as  a  mere  point  of  time,  embracing  only  the 
moment  the  act  is  done.  And  when  it  is  said,  a  deed  shall  take 
effect  from  the  deUrezy,  the  meaning  is,  **  from  tbie  time  of  the 
deUvezy,"  which  is  the  same  thing  as  to  say,  from  the  day  of 
deliTeiy,  for  what  is  the  day  but  the  measure  of  time,  and  being 
indivisible,  a  mere  point,  the  time  of  deUyezy  is  necessarily  the 
day  of  deliyeiy. 

But  it  is  argued,  that  this  is  a  fiction  of  law — ^that  in  fact  the 
day  is  twenty-four  hours,  and  that  the  sale  occurred  at  some  one 
hour  of  the  day,  after  which  a  portion  of  the  day  existed,  which 
must  be  counted  as  an  entire  day.  But  it  may  be  answered,  it 
is  but  a  fiction  of  law  that  counts  such  portion  of  a  day  as  an 
entire  day,  and  if  we  resort  to  it  at  all,  let  it  be  carried  to  the 
legitimate  result,  which  we  have  seen  must  follow.  The  bill 
alleges,  that  in  point  of  fact,  the  redemption  money  was  paid  be- 
fore the  expiration  of  the  two  years — ^that  is,  at  an  earlier  hour 
the  third  of  October,  1842,  than  that  at  which  the  sale  occurred 
the  third  of  October,  1840;  so  that  without  the  fiction,  as  to  the 
indivisibility  of  a  day,  there  would  be  no  question  in  the  case* 
But  all  agree  the  day  can  not  be  divided.  We  must,  therefore, 
include  it  or  exclude  it  in  the  computation.  It  has  already  been 
stated,  that  the  distinction  in  the  computation  of  time,  from 
an  act  done,  and  from  the  day  of  the  date  of  an  instrument,  has 
not  been  adhered  to  by  the  courts.  On  the  contrary,  cases  exist, 
when  the  day  of  the  date  has  been  included,  in  opposition  to  the 
rule,  in  order  to  save  the  right  intended  to  be  secured;  and  on 
the  other  hand,  where  the  day  of  the  act  was  done  has  for  a  sim- 
ilar reason  been  excluded.  Indeed  there  has  been  no  attempt 
at  uniformity  of  decision  upon  the  subject,  so  that  the  distinc- 
tion may  be  regarded  as  entirely  exploded.  The  principle  that 
seems  to  have  governed  in  all  the  modem  cases  is,  that  the  time 
will  be  so  computed  as  to  save  the  right  intended  to  be  favored 
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by  the  law,  or  to  be  secured  by  the  parties  to  a  contract.  Thus 
in  the  case  of  Pugh  t.  The  Duhe  of  Leeds,  Oowp.  714,  there  was 
power  to  lease  in  possession  and  not  in  reversion;  ibe  habendum 
was  '*  from  ibe  day  of  Vbe  date  of  said  indenture"  for  twenty- 
one  years.  It  was  held,  that  the  day  of  the  date  was  included — 
that  the  deed  took  effect  in  possession;  and  was  valid.  Lord 
Mansfield  held,  that  whether  the  first  day  shall  be  included  or 
not,  depends  on  the  context  and  subject-matter,  and  that  the 
first  day  should  be  either  included  or  excluded,  according  to  the 
subject-matter  or  intention  of  the  parties.  So  in  the  case  of 
The  King  y.  Adderley,  Doug.  462,  where  ihe  day  on  which  the 
sheriffs  ofSce  expired,  was  held  to  be  included  in  the  six  months, 
after  which  he  is  not  to  be  called  on  to  return  process.  The  court 
of  king^s  bench  first  thought  the  day  should  be  excluded,  but 
Lord  Mansfield,  in  delivering  the  final  judgment,  said,  that  the 
act  was  made  for  the.  ease  of  sherifils,  and  on  that  ground, 
chiefiy,  the  court  determined  that  the  day  should  be  included. 
Li  ihe  case  of  Leeier  v.  Oarland,  16  Yes.  248,  Sir  William 
Grant,  the  master  of  the  rolls,  excluded  the  day  of  Sir  John 
Lester's  death,  from  the  computation  of  the  six  months  allowed 
his  sister,  Mrs.  Pointer,  to  give  security  that  she  would  not  many 
A.  Here  ihe  computation  was  from  an  event  happening,  and 
according  to  ihe  old  rule,  the  day  would  be  included,  but  to 
prevent  a  forfeiture,  and  in  favor  of  the  right,  it  was  excluded. 
The  master  of  the  rolls  explodes  the  old  doctrine,  and  dedaies, 
that  no  general  rule  should  be  laid  down,  for  cases  would  occur, 
the  reason  of  which  would  require  that  exceptions  should  be 
made.  Li  the  case  of  Dawling  v.  IboBoU,  1  Ball  &  B.  193,  it  was 
held,  that  the  six  months  given  to  a  tenant  to  redeem  under  the 
Irish  statutes  of  ejectment,  for  non-payment  of  rent,  are  calen- 
dar months,  and  the  day  the  habere  is  executed  is  not  to  be  in- 
cluded in  the  calculation:  2  Bridg.  Dig.  660.  Here,  too,  the 
computation  is  from  an  act  done,  and  yet  to  favor  the  right  and 
prevent  a  forfeiture  the  day  was  excluded.  So  in  the  case  of 
Bigdow  v.  WtUwn,  1  Pick.  486,  the  court  held,  that  in  comput- 
ing the  time  allowed  by  statute  of  1816,  c.  137,  sec.  61,  for  re- 
deeming a  right  in  equity  sold  under  execution,  which  is  '*  with- 
in one  year  after  the  time  of  executing  by  the  officer  to  the 
purchaser,  the  deed  thereof — ^the  day  on  which  the  deed  is 
executed  is  to  be  excluded.  The  cases  of  Lester  v.  Oarland, 
Dawling  v.  IbxaU,  and  Bigelow  v.  WUlaon,  are  all,  in  principle, 
like  the  one  before  us;  and  although  in  the  case  of  Ptigh  v.  The 
Duhe  of  Leeds,  and  The  King  v.  Adderley,  the  first  day  was  in- 
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ehided — tbey  were  decided  iqKm  the  geneial  pdneiple  tluit  Ymm 
been  stated,  yiz.,  tbat  the  tune  will  be  so  oompated  as  to  save 
fhe  sight  intended  to  be  fsToied  bj  the  law,  or  to  be  seooxed  bj 
the  parties  to  a  oontiact.  Although,  therafore,  the  first  day  is 
included  in  many  osses,  owing  to  the  sabject-matler,  yet  it  is 
laid  down  by  llbr.  ddtly,  Qen.  Pr.  774,  that  the  general  mle 
is  to  exdnde  the  first  day.  The  policy  of  oar  law  is  to  protect 
real  estate  from  ezeentiim  sale  so  long  as  the  debtor  has  other 
pruperljf  to  satisfy  his  cr$ditor;  and  when  the  sale  of  his  land 
shall  become  necessary,  the  law  throws  goards  aioond  him  to 
prerent  a  sacrifice  of  the  estate;  and  after  it  shall  have  been 
sold,  he  is  allowed  two  years  to  redeem  it.  Snrely  there  is  no 
right  that  shonld  be  mine  farored  by  the  oonrts  than  this  right 
of  redemption.  Withont  doing  any  injury  to  the  purchaser,  it 
enables  the  nnfortonate  debtor  to  recover  his  homestead,  where 
he  may  have  reared  his  funily,  and  where  may  be  the  bones  of 
his  ancestors.  If,  therefore,  in  any  case,  the  computation  shall 
ezclode  the  day,  on  accoont  of  the  sabject-mattar,  to  saye  the 
right,  and  prevent  a  forfeitare,  those  considerations  should  con- 
trol in  this  case. 

2.  It  is  insisted,  that  Chalmers  shonld  have  been  made  a  party 
to  this  bill.  We  perceive  no  reason  for  making  him  a  party. 
He  had  conveyed  this  land  to  the  complainant  long  before  the 
ezecntion  sale;  and  although  by  the  statute  the  debtor,  and  not 
the  purchaser  from  him,  mustredeem — yet  when  the  redemption 
was  made  in  the  name  of  Chalmers,  the  debtor,  the  right  thereby 
secured,  inured  to  the  benefit  of  the  complainant,  who,  on  the 
failure  of  the  bank  to  convey  to  Chalmers,  has  properly  brought 
this  bill  to  enforce  a  conveyance  to  himself.  Chalmers  has  no 
l^gal  or  equitable  right  to  the  land.  It  is  all  vested  in  the  com- 
plainant by  his  deed.  There  could  not  be  any  decree,  either  in 
favor  of  Chalmers  or  against  him.  It  would  have  been  improper, 
therefore,  to  have  made  him  a  parly. 

The  decree  must  be  reversed,  and  the  demurrer  disallowed. 


TXXB,  HOW  GoMFUTED.— If  in  a  Btetate  time  Ib  to  be  oompated  from  the 
doing  of  aa  aot,  the  day  on  whioh  it  is  done  is  exdnded  bam  the  oompata- 
tion:  Bx  parte  Deoui,  14  Am.  Deo.  521.  If  a  forfeitafo  will  be  inooxred  by 
inelnding  "the  day  of  the  date,**  or  of  "an  aet  done,'*  it  will  be  ezoladed  in 
the  oompatation;.  and  whether  soch  day  is  to  be  iodnded  or  exdnded  is  to 
be  determined  aooording  to  the  intention  of  the  parties,  ao  as  to  effeotoate 
their  deeds,  and  not  to  destroy  them:  WUUemutm  v.  JPburtm,  21  Id.  482. 
Time  on  a  note,  how  oompnted:  See  note  to  Aver^  ▼.  StewaHp  7  Id.  260. 
Fraotions  of  a  day,  when  considered:  See  note  to  Mwrfitt^B  ffein  v.  Oanmukp. 
26  Id.  234-236.    The  prinoipsl  case  is  dted  in  TWiier  ▼.  OcIiim,  8  Ooldw.  401^ 
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to  the  point  tliat  time  will  be  so  oompnted  as  to  lave  the  right  intended  to 
be  fATored  by  the  l»w,  or  to  be  seoored  by  the  pertiei  to  the  oootnMst.  It  is 
Also  dted  to  the  same  point  in  Elder  v.  Bradley,  2  Sneed»  251.  In  that  ease 
It  was  held  that  where  an  administrator  or  exeeator  relies  apon  the  statato 
of  limitations  in  bar  of  a  creditor's  demand,  the  day  npon  whioh  the  admin- 
istrator or  exeontor  qualified  most  be  excluded  in  the  oompatation  of  time. 

Equitabli  IzriBRm  arbb  ak  EaaoDnov  Saul— An  alignment  by 
title  bond,  after  exeoation  sale.  Tests  the  assignee  with  the  eqnftaUe  estate 
of  the  defendant  in  the  exeontlont  and  clothes  him  with  all  the  equities  of 
the  assignor,  and  entitles  him  to  redeem  from  one  holding  the  legal  title  bk 
trust  for  the  assignor,  and  this  although  the  sssignee  had  glTsn  no  peeuniaij 
oonsideratjon  lor  the  assignment:  Ketmedy  v.  ffowardt  6  Humph.  64.  The 
principal  case  is  cited  and  aflbmed  in  the  following  cases,  to  the  point  tliail  a 
tnuwfar  by  ^*  defendant  before  an  exieevtton  sale  Teats  in  ttia  SMlgBse  aD 
the  riglits  and  eqoitlea  of  snob  defendant!  IPWUiy  ▼.  OMferiO;  S  Tml  Gh. 
119l  Btfikm^r.  ^err,  9Hamph.  710. 
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BLODdBR  V.  BOXAIOOK. 

PT  rnmmt,  mA 
KAT  wm  GUUSBD  BT  AMXRHnr  Am  TJw^^ 
thitvbj  loM  Ids  rtfil  to  feoee  Ib  Md  oontvol  tlw  «N  €f  tlw 
S049  CAM  WB  OnMMD  HfKlX  BT  SiLIOfllSV  of  a  towB  by  a  ovIIBoi 

iMOvdtdy  or  by  loino  oUmt  ooI  nnaqniroail  in  tto  nhoimOnr. 
Latdw  Qrv  Hsw  Sqad  i»  waoxo  warn  Tkatbl^  DugiwTiiionfe  <to 
BoAP  and  obiitliBg  it  np»  aad  oxpcndiag  liii^wij  tax  upon  tho  bow 
md,  OD  tho  part  of  tfaa  ■alootmi  of  a  town,  are  sooh  mieqni^rooal  aoli 
aoy  If  aequlMOod  in  by  tho  town,  will  oonatitnte  an  adoptum  of  tlio  now 
road,  and  nndor  tfaa  town  UaUe  lor  fnjazioi  azidng  bam  want  of  repair 
thsaof)  MHthooi^  tfaa  teoeeehntUqg  in  tfaeaew  road  were  fiiatopenad 
by  ptivBte  pewona  or  by  tfaa  iafared  par^y  hiinaalf,if  tfaa  iaiootmen  leaya 
tfaa  road  open  and  efant  ap  tfaa  old  road. 

TuMPiM  on  tlie  ease  against  the  town  of  Boyalton  for  injn- 
fiaa  oooaaioned  to  the  plaintiiT  a  hones  and  oairriages  by  failoie 
to  repair  a  certain  highway.  It  appeared  that  the  highway  was 
duly  sarrqredy  laid  oat,  and  established,  and  the  work  thereon 
done  and  accepted  by  a  committee  of  the  selectmen  of  the  town 
in  1887,  but  that  the  selectmen  decided  not  to  open  it  for  travel 
that  year.  Trayelers,  however,  took  down  the  fences  and  went 
npon  the  road,  and  it  has  since  continued  to  be  used  as  a  high- 
way. The  lelectmen  afterwards,  in  April,  1888,  discontinned 
the  old  road  and  it  was  fenced  np.  No  certificate  of  the  open- 
ing of  the  new  road  was  ever  deliTerod  to  the  town  clerk  for 
record,  nor  was  any  certificate  of  the  discontinnance  of  the  old 
road  deliyered  to  him  until  in  1889.  Other  facts  and  the  in- 
stroctions  of  the  court  appear  from  the  opinion.  Yeidiet  fee 
the  plaintUT.    Exceptions  by  the  defendant. 

4T6 
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T.  Hutchinmm,  for  the  defendants. 
Tiracy  and  Convene,  for  the  plaintiff. 

By  Oonrty  Hbbabd»  J.  This  oaee  bae  onoe  before  been  to  tUs 
eonrt,  and  so  far  as  this  question  was  then  oonsidered  bj  the 
conrt,  it  most  be  regarded  as  settled.  The  defendants  seek  im- 
mnnify  from  the  liability  imposed  upon  towns  for  damage  sua- 
tained  by  indiTidnals  by  reason  of  the  insnfficienoy  of  a  road, 
npon  the  ground  that  the  selectmen  had  not  caused  a  oertifloate 
of  the  opening  of  the  road  to  be  recorded  in  the  town  clerk's 
office.  And  this  brings  up  the  inquizy,  whether  there  is  any 
other  way  in  which  this  liability  can  be  fixed  upon  a  town.  II 
this  was  a  road  that  the  town  of  Boyalton  was  **  liable  to  keep 
in  repair/'  then  the  town,  by  the  statute,  would  be  **  liable  for 
damages  happening  through  the  insufficienoj,  or  want  of  repair, 
of  the  road.''  It  has  been  repeatedly  held  that  a  public  high- 
way may  be  created  by  adoption,  and,  by  such  adoption  and  use 
of  it,  the  owner  loses  his  right  to  fence  up  and  control  the  use 
of  the  land.  And  when  this  court  had  this  case  under  consid- 
eration before,  it  was  expressly  so  held  by  the  court.  If  that 
pointisestaUishedyit  only  becomes  necessazy  to  examine  whether 
the  ohazge  of  the  county  court  upon  this  point  was  a  departure 
from  this  rule. 

The  court  chaiged  the  jury  that  **  the  opening  of  the  road 
could  not  be  effected  by  the  act  of  an  indiyidual — but  must  be 
hj  the  certificate  of  the  selectmen  duly  recorded,  or  by  soma 
other  act  of  the  selectmen,  unequirocal  in  its  character,  and 
clearly  inconsistent  with  any  other  honest  intent,  but  that  the 
road  should  be  an  open  highway;  or  there  must  be  some  corpo- 
rate act  of  the  town  to  the  same  effect."  This  charge  of  the 
court  must  be  correct,  if  anything  short  of  the  record  is  to  have 
the  same  effect. 

But  it  is  said  that  there  was  no  such  unequirocal  act  of  the 
selectmen.  The  case  finds  that  this  road,  de  facto,  was  laid 
open  in  the  fall  of  1887,  and  was  then  traTeled,  and  was  after- 
wards continued  to  be  open  and  traveled;  and  that  in  April, 
1838,  the  selectmen,  de  facto,  discontinued  ihe  old  road,  and 
caused  it  to  be  shut  up,  leaving  no  open  way  for  the  travel  to 
pass,  except  upon  this  new  road.  And  the  case  further  finds, 
that,  by  direction  of  one  of  the  selectmen,  a  portion  of  the  high* 
way  tea.  was  laid  out  upon  this  new  road  in  June  following. 
These  acts  could  hardly  be  called  equivocal.  There  could  have 
been  no  different  views  entertained  of  them  by  ihose  who  wit- 
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tlieoDL  If  ilus  is  80y  if  the  aeleetniflii  intended,  hj  shut- 
ting  np  the  old  iomI,  and  pennitting  the  new  road,  after  baring 
made  it,  to  lemain  open,  and  become,  as  it  in  fact  did,  the  tbor- 
oogfafare  for  the  paUic  tmrel,  and  the  town  aoqidesoed  in  this 
proceeding  and  anangement  of  the  selectmen,  I  think  the  town 
may  with  propriety  be  ssid  to  hare  adopted  this  road,  and  to 
hare  become  liable  to  keep  it  in  repair. 

There  is  one  further  objection  to  the  charge  of  the  coort  The 
eoort  instmcted  the  jnxy '  *  that  the  town  was  liable  only  for  soch 
damages  as  had  happened  to  the  plaintiff  from  the  insoffidenoj 
of  ssid  road,  after  ssid  dedsion  and  fsncing  np  the  old  road,  in 
April,  1888,  and  that  for  soch  damage,  the  town  was  liable,  re- 
gardless of  who  first  took  down  the  fences  on  ssid  new  road." 
The  defendants  offered  testimony  tending  to  prove  that  the 
plaintiffs  stsge-driyer  took  down  the  fence  on  ssid  new  road, 
in  Norember,  1887,  and  drove  the  plaintiffs  stage  through  on 
ssid  road.  This  has  no  tendency  to  change  the  character  of 
the  tnnsaction.  It  was  not  the  first  taking  down  the  fence,  but 
it  was  the  shutting  up  the  old  road,  and  permitting  the  new  road 
to  remain  open,  that  was  characteristic  of  the  intention  of  the 
selectmen.  The  fence  might  as  well  have  been  taken  down  by 
the  plaintiff  as  by  any  other  person.  When  the  selectmen  shut 
up  the  old  road,  and  thereby  compelled  the  travel  to  go  upon 
the  new  road,  and  left  that  open,  and  made  no  other  provision 
for  the  public,for  all  the  purposes  of  this  inquiry  it  became  theii 
act,  and  the  town,  bjr  acquiescing  in  it,  have  adopted  the  road 
and  made  it  their  own. 

Judgment  affirmed. 

HiOHWAT,  BsfABUSBMBOT  ov,  BT  DiDiOAnov  AiTD  Una:  See  roiesKiM 
▼.  ifoiCas,  SS  Am.  Deo.  711,  aad  earn  dted  in  the  note  thereto. 


PinNAM  V.   BUBEaOiL. 

[17  VBBIom.  64.] 

Gladc  Pubhtbd  a8  SxT-orr  is  not  PATmHT  within  tiie  miMmtng  of  tiie 

nileF  relating  to  spplioation  of  peymente. 
Oladi  Ssoobsd  bt  MoBiiOAOB  KisD  voT  Bs  Pbbbbntbd  AOAnnr  Bratb 

Of  Pbobasbd  Mobtqaoob,  bat  the  creditor  may  rely  on  hie  eeoority. 
Dbbxob  mat  DnuBOT  AppuoAnoN  ov  Patmbxt  where  he  owee  more  then 

one  debt  to  the  oreditor;  if  he  doee  not  diieot  its  eppliofction,  the  crsd* 

itor  may  apply  it,  and  if  he  does  not  do  so^  the  ooort  will  i^ply  it  to  the 

d^Vt  which  has  the  poorest  seoority. 
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Bmt^ww  WILL  Bi  ArrUKD  ov  UNSioirBBD  rather  tbax  Sioobrd  OLAim 
pffMantedbythemne  oraditor  against  a  deoadmt^  eatete,  and  fhe  rep- 
rtaanUtire  of  the  daeeaaad  debtor  oaa  not  require  ila  iqiflioatiaato  the 
aeoored  debti. 

Bill  of  foreolosaie  in  the  ooort  of  ohanooiy.  The  ease  ap- 
pears from  ibe  opinion.  Decree  in  aooordanoe  ivith  the  prajer 
of  the  bill,  and  the  defendants  appealed. 

E.  JBtitchinMon,  for  the  orators. 

0.  P.  Chandler,  for  the  defendants. 

By  Ooorty  Hbrabd,  J.  These  are  halls  brought  to  foreoloae 
the  eqniiy  of  redemption  in  certain  mortgaged  premises.  The 
notes  secoredy  and  the  mortgaged  deeds,  were  execated  by  one 
Francis  Dow,  now  deceased,  to  one  Samnel  Austin,  jnn..  and 
the  notes  and  deeds  were  duly  assigned  by  said  Ansldn  to  tne 
orators,  after  the  decease  of  said  Dow.  The  estate  of  Dow  was 
represented  insolyent  by  the  administrators  upon  their  appoint- 
ment, and  upon  the  settlement  it  turns  out  to  be  so  in  fact. 
There  were  other  notes  executed  by  Dow  to  Austin,  not  secured, 
and  which  were,  by  Austin,  assigned  to  other  individuals,  to  whom 
Austin  was  indebted.  These  orators,  together  with  the  assignees 
of  the  notes  not  secured,  agreed  to  present  the  notes,  by  them  all 
respectiTely  held,  to  the  commissioners,  for  allowance  against  asid 
estate,  in  ilie  name  of  said  Austin;  and  they  were  so  presented, 
and  were  allowed  by  the  commissioners  at  the  sum  of  seven 
hundred  and  forty-five  dollars  and  eleven  cents  in  the  whole; 
and  at  the  same  time  the  defendants,  as  administrators,  pre- 
sented a  claim  in  ofBset,  which  was  allowed,  by  the  commission- 
ers, in  favor  of  the  estate,  and  against  Austin,  to  the  amount  of 
four  hundred  and  ninety-three  dollars  and  sixty-one  cents,  leav- 
ing a  balance  against  the  estate  of  two  hundred  and  fiffy-one 
dollars  and  fiffy-one  cents,  which  was  a  sum  less,  by  about 
thirty  dollars,  than  was  due  upon  the  notes  held  by  the  orators, 
and  secured  in  the  mortgage  deeds;  and  this  sum  ibe  orators 
ask  to  have  the  defendants  decreed  to  pay  to  them,  within  some 
equitable  time,  or,  in  default,  that  the  equity  of  redemption  in 
the  mortgaged  premises  be  foreclosed. 

The  defendants  insist  that  the  claim  that  was  presented  by 
them,  and  allowed  in  ofGaet,  should  be  treated  like  a  payment, 
and  that,  in  making  the  application  of  that  payment,  they  have 
a  right  to  elect  upon  what  indebtedness  it  shall  apply.  The 
first  difficulty  to  be  overcome,  in  acceding  to  that  doctrine,  will 
be  to  liken  this  claim,  that  was  allowed,  to  a  payment.    The  ad- 
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imiiistmtora  prasented  a  oertBin  olaim  in  faTor  of  Dow  againsi 
Anatm;  but  wbat  oonatitated  that  claim  does  not  appear 
Whethfir  it  oonaiated  of  mtttnal  dealings  between  the  parties 
Qpon  running  acoonntB,  or  wlieCher  it  was  a  daim  npon  soma 
sepaiate  and  independent  oontraot,  or  for  damages  for  the  non- 
peifomianoe  of  some  oontraot,  or  of  some  other  name,  or  kind, 
does  not  appear.  But  whether  it  was  for  some  one  of  these,  or 
for  some  other  that  might  be  named,  is  not  rerj  material,  there 
is  a  marked  distinction  between  a  payment,  technically  as  snch, 
and  adaim  that  may  be  enforced  to  recover  a  sum  in  damages, 
Vxom  anything  that  appears  we  are  to  understand  this  claim  to 
be  of  the  latter  kind;  and  the  most  the  defendants  oonld  insist 
npon  wonld  be  to  hare  this  daim,  hdd  by  Dow  against  Austin, 
balance  an  eqnal  amount  of  the  daims  hdd  in  Anstin's  name. 

The  orators  were  under  no  necessity  of  presenting  their  notes 
to  the  commissioners  for  allowance:  Uiey  might  haTsrdied  upon 
their  mortgage  security  as  wdl  without  it;  and  if  they  had  done 
so,  and  left  the  assignees  of  the  notes,  not  secured,  to  hare  pre- 
sented their  notes  for  allowance,  without  the  orators  presenting 
theirs,  the  result  would  hare  been  a  balance  of  thirty  dollars,  in 
fsTor  of  the  estate;  and  in  that  case,  when  the  orators  should 
bring  their  bills  as  they  now  hare,  for  a  foredosure,  the  most 
that  the  defendants  could  insist  upon,  would  be,  the  deduction 
of  this  thirty  dollars  from  the  amount  due  upon  the  notes  se- 
cured by  the  mortgage,  which  would  lesTC  the  same  sum  due  in 
equity  that  the  orators  now  claim.  The  orators,  it  is  to  be  pre- 
sumed, acted  upon  some  such  understanding  of  the  law,  when 
they  presented  their  notes  for  allowance. 

What  has  already  been  said  in  relation  to  this  daim  against 
Austin,  which  was  allowed  by  the  commissioners,  being  a  pay- 
ment will  dispose  of  the  whole  question.  If  it  was  not  to  be 
regarded  as  a  payment,  then  nothing  need  be  said  about  its  ap- 
plication. The  doctrine,  I  bdiere,  is  as  wdl  established  as  any 
other,  that,  where  a  debtor  makes  a  payment,  he  may,  if  he 
choose,  direct  its  application.  And  if  he  do  not  direct,  the 
creditor  may  dect  as  to  the  application.  And  in  the  case  of 
Briggs  t.  WiUiaTna,  2  Yt.  283,  the  court  hdd,  that,  if  a  payment 
has  been  made,  and  neither  party  has  dected  as  to  the  applica- 
tion, the  court  will  direct  the  application  to  those  debts  which 
haT6  the  poorest  security.  As  Dow  mortgaged  the  premises  to 
secure  these  notes,  and  did  not  secure  the  otiiers,  it  is  to  be  pre- 
sumed, as  matter  of  law,  that  he  intended  to  make  a  distinction 
between  the  two  dasees  of  notes,  and  that  the  premises  should 
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vemain  as  fleourityy  till  the  debt  was  extingnished  by  payments 
in  &ot  made,  and  the  application  directed  to  these  notes,  or  un- 
til a  full  settlement  and  adjustment  of  the  dealings  between 
him  and  Austin  would  liquidate  and  swallow  up  those  notes;  and 
I  think  the  authority  cited — Niagara  Bank  t.  BoseveU,  9  Cow. 
409 — goes  no  further  than  that. 
The  decree  of  the  chancellor  is  aflbmed,  with  additional  costs. 


AnuoAsnoir  or  PATmomi  Bee  MeKemU  t.  Neoku,  88  Am.  Deo.  S91| 
Jiakr  T.  JtfOfar,  89  Id.  (MIT.  aod  OMee  dted  in  the  notes  ilMN^ 


Bbowk  v.  Wbiobt. 

[17  ▼jumomt,  97.] 

Tiz  Sals  n  vov  Valid  unlsss  all  Substantial  BsQuiamNTi  of  tlie 

■tetote  «re  shown  to  hmve  been  striotly  complied  with. 
BsoRAL  or  Tax  Dud  aw  OoMruAscm  with  Ssatdtobt  BaoRJiumMvi  Is 

not  tfvmkprima/acie  evidence  of  saoh  oomplienoe. 
AHTiQUiTr  ov  Tax  Died,  zv  No  PossiasiON  has  bbxv  Takxh  nndar  it» 

sSbrds  no  presomption  in  fayor  of  it. 
MiBMOiTAL  Ef  Wabbant  iob  Ck>LLBOTiNo  Tax  ov  Datb  OF  Statdti  nndv 

whioh  the  tax  wae  levied,  renden  void  a  tax  ule  made  thereonder. 

Ejxotmsht^  to  which  the  general  issue  was  pleaded.  Judgment 
for  the  plaintiff,  and  the  ddFendant  brought  the  case  here  on  ex- 
oeptions.    The  points  in  controTersjr  appear  from  the  opinion. 

Oolbyf  SmaUey,  and  Adam8,  for  the  defendant. 

By  Oourt,  BmnrsTT,  J.  This  was  an  action  of  ejectment, 
brought  to  recorer  '*a  division  lot  drawn  to  the  right  of  one 
Fisk,  situate  in  Newport."  T}ie  plaintifiy  title  depends  upon 
the  legal  effect  of  a  vendue  deed  from  S.  Pearl  to  S.  Enowlton,. 
bearing  date  the  seventh  of  March,  1796.  The  tax,  for  the  non- 
paymentof  which  it  is  claimed  the  land  now  in  dispute  was  sold,, 
is  what  is  called  the  half-penny  tax,  granted  in  1791,  for  the  pur- 
pose of  paying  to  the  state  of  New  York  the  sum  of  thirty  thou- 
sand dollars,  which  this  state  had  assumed  to  pay.  Though 
this  case  has  been  argued  at  great  length,  and  many  objections 
taken  to  the  validity  of  the  collector's  proceedings,  yet  we  shall 
have  occasion  to  travel  over  but  a  small  portion  of  the  ground. 
The  principle  governing  our  courts  in  regard  to  vendue  titles  has 
been,  to  inquire  whether  aU  those  acts  have  been  done  which 
the  statute  has  required.  If  so,  then  the  sales  have  been  heldi 
valid,  but  otherwise  not. 

Ax.  Dbo.  Vol.  TTiTT-  H 
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The  oolleotor  has,  in  this  case,  oertified,  or  reoited,  in  hia 
deed,  that  **  he  has,  in  all  things,  pursued  the  directions  of  the 
statute."  It  has  frequently  been  claimed  that  such  a  recital 
makes  out  a,  prima  facie  case  in  &Tor  of  the  tax  title,  and  that 
the  onus  pvx^ndi  of  impeaching  the  title  is  thus  cast  upon  the 
other  party.  Such  a  doctrine  is  promulgated  in  Powell  y. 
Brown,  1  Tyler,  285,  and  in  Parker  t.  Bia^  et  al.,  2  Id.  ^6. 
I  oonceiye  the  general  proposition  is,  that  erery  party  who  sets 
up  a  title  must  show  all  those  fkots  which  are  necessary  to  sup- 
port it.  If  the  yalidiiy  of  the  title  depends  upon  matter  in 
pais,  there  is  the  same  reason  why  the  party  should  be  bound 
to  prove  it,  as  there  would  be,  that  he  should  prove  any  matter 
of  record  upon  which  the  title  was  to  depend.  The  collector 
has  no  general  authority;  but  his  power  is  a  special  one,  not 
coupled  with  an  interest,  and  he  can  only  sell  lands  in  such  par- 
ticular cases  as  are  provided  for  in  the  statute;  and  those  cases 
must  be  shown  to  exist,  or  else  his  power  can  not  arise.  I  know 
of  no  principle  that  will  make  the  certificate  of  the  collector 
evidence,  against  a  stranger  to  the  deed,  of  the  existence  of 
those  facts  from  which  his  special  powers  are  to  arise:  See  Jaciy 
wn  V.  Skepard,  7  Cow.  88  [17  Am.  Dec.  502];  WUHatM  v.  Peyton'9 
Lessee,  4  Wheat.  77;  Bonkendarf  v.  Taylor,  4  Pet.  849;  HaU  v. 
OoUins,  4  Vt.  816,  per  Baylies,  J.  To  divest  a  person  of  his 
property  against  his  consent,  under  a  special  authority,  great 
strictness  is  required.  Every  substantial  requisite  of  the  law 
must  have  been  complied  with,  and  the  person  who  claims  un- 
der the  tax  title,  must  take  upon  himself  the  proof  of  the  regu- 
larity of  the  proceedings.  This  has  been  the  repeated  doctrine 
of  our  courts.  Nothing  can  be  claimed  by  the  plaintiffs  from 
the  antiquity  of  the  collector's  deed.  There  having  never  been 
a  possession  under  the  title,  it  is  rather  a  presumption  against 
it:  See  Bichardson  v.  Dorr,  5  Id.  17. 

The  plaintiffs  claim  that  they  have  shown  a  compliance  with 
all  the  requisitions  of  the  statute  granting  this  tax.  We  shall 
consider  but  a  single  objection.  13ie  statute  granting  the  tax 
was  passed  the  third  day  of  November,  1791;  and,  by  the  first 
and  second  sections,  the  treasurer  was  directed  to  issue  his  war- 
rants to  the  respective  constables  and  sherifib  between  the  first 
day  of  March  and  first  day  of  November,  1792,  for  its  collection. 
The  additional  act,  passed  in  1792,  relating  to  the  collection  of 
this  tax,  and  intended  to  remove  difficulties  attending  it,  pro- 
vided for  the  issuing  of  the  warrants  without  limitation  as  to 
the  time:  See  Stat.,  Tolman's  ed.,  248.    As  the  time  sped* 
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fted  under  the  aot  of  1791,  for  issuing  the  warrants,  had  expired 
before  the  statate  of  1792  was  passed,  this  must  have  been,  in 
effect,  an  entire  and  independent  provision,  in  that  particoLir. 
The  plaintifBs  have  given  in  evidence  a  record  copy  of  the  war- 
rant, upon  which  they  rely — ^the  original  warrant  having  been 
recorded  in  the  clerk's  (xffice  of  Chittenden  county,  under  the 
provisions  of  Che  aot  of  1803.  Passing  over  all  questions  that 
have  been  raised  in  regard  to  the  delivery  of  the  warrant  to  the 
sheriff,  we  will  come  directly  to  the  warrant  itself. 

The  warrant  purports  to  have  been  issued  by  the  treasurer  on 
the  tenth  day  of  November,  1792,  and  recited  the  tax  to  have 
been  levied  by  virtue  of  acts  dated  October,  1791,  and  Novem- 
ber, 1792,  and  purpor||i  to  empower  the  sheriff  to  collect  said 
tax  agreeably  to  the  said  acts.  The  act  granting  the  half-penny 
tax  was  passed  the  third  day  of  November,  1791,  and  in  1792 
no  act  was  passed  granting  any  such  tax  as  is  specified  in  the 
warrant.  The  acts  of  1792  are  simply  in  addition  to  the  act  of 
November  3, 1791,  granting  the  tax,  and  only  relate  to  its  col- 
lection. In  Spear  v.  ZHOy,  9  Yt.  283,  it  is  said  by  the  judge,  in 
delivering  the  opinion  of  the  court,  that  sales  for  land  taxes  are 
proceedings  in  invUum,  and,  being  a  mode  of  transferring  title 
by  operation  of  law,  without  the  agency  ot  the  owner,  and  in 
the  nature  of  a  forfeiture,  that  the  proceedings  are,  as  condi- 
tions precedent,  to  be  strictly  followed;  and  the  judge  adds, 
*' perhaps,  literally.''  In  Ovlver  v.  Hayden^  1  Id.  869,  we  have 
an  exceedingly  strong  case.  There  it  was  held,  that  the  omis- 
aon,  in  the  collector's  advertisement,  of  the  place  where  the 
legislature  held  their  session,  when  the  tax  was  granted,  was 
fatal  to  the  tax  title.  This  was  upon  the  ground  that  the  form 
of  the  advertisement  had  been  prescribed  by  the  legislature,  and 
in  which  a  blank  had  been  left  to  be  filled  up  with  the  place 
where  the  legislature  held  their  sessions;  and  hence  the  court 
held  it  imperative,  even  though,  when  the  form  was  prescribed, 
the  legislature  were  ambulatory,  having  no  permanent  place  of 
session,  but  when  the  aot  vnis  passed  granting  the  tax,  they  had 
a  permanent  seat  fixed  by  law. 

The  present  case,  however,  is  one  vastly  different.  The  vmr- 
rant,  by  misredting  the  time  when  the  aot  granting  the  tax  was 
dated  [passed],  has  nothing  to  stand  upon.  No  such  statute,  as 
that  recited,  existed.  The  rule  in  pleading  a  statute  is,  that  ii 
the  party  recite  a  statute  as  made  upon  a  certain  day,  which 
was  not  made  upon  that  day,  he  has  fiuled,  because  he  has  re- 
cited a  particular  statute,  and  there  being  no  such  one,  his 
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pleading  ib  gionnded  upon  that  which  does  not  exist:  6  Bac 
Abr.  896.  Oertainly  in  the  pKOceedings  for  the  sale  of  lands 
for  the  non-payment  of  taaus,  as  much  strictDess  and  certainty 
ahoold  be  leqnixed,  as,  by  the  principles  of  pleading,  is  required 
in  pleading  statotes.  We  all  think  that  tins  objection  is  fatal 
to  the  titleof  the  pbjntiflk  Though  ire  mig^  think  there  were 
other  objections  equally  fatal,  yet  it  is  of  no  importanee  to  con- 
sider them. 

The  resolt  is,  the  jodgment  of  the  comty  court  is  leveraed, 
and  the  cause  remanded  for  a  new  triaL 


Tax  QjkiM,  Baaar  CcfMniAaoE  wm  ScAsvn  HanmiAL  to  vilidlty  of: 
8m  TWrr  ▼•  Sleigkit  16  Am.  Dee.  101;  Jaekmm  y.  Bhtpmrd,  17  Id.  002; 
BttgkfsHdnr.  Bamki.  Id.  ISS;  Matimim^  y.^Aan,  20Id.  2M;  Bamk  of 
Uthay.  CTlfam  27  U.  72;  QamU  t.  Doe  ex  dem.  fFi^^  SO  U.  66S;  Per- 
kkuf  Lmmt  t.  DON^  M  Id.  97,  and  oeeee  lotod  in  the  notoe  to  tfaoee  da- 


Bmieais  or  Tax-bsim  mm  Bvju»aacs8  See  Jadmm  y.  Sktpmrd^  17  Am. 
Dee.  0O2,  and  the  note  tfaerato  ooneidflring  tliie  ml^eot  a*  kngkfa.    Ae  to  re- 
iltoii  in  ■hKifly' deeds,  eee /VrliHi' iMee  y.  IMNflb  M  Id.  97.  and  d 
fathenoto 


Wazbbicah  v.  Hall. 


[IT  TtaMon,  US.] 

AuunrAVca  or  AiiBimicurT  of  DioiJuunoN,  where  the  eotioo  afterwaide 
ptoeeede  to  trial  and  jndgment,  is  no  groond  of  reyefael,  unleee  it  ie 
•hown  beyond  a  doabt  that  the  amendment  waa  oontnuy  to  Uw. 

TaiarAflB  Qvlt  will  GnraaALLT  Ln  loa  Irjubt  DmaozLT  iHiuoriD  fay 
a  forcible  aot  of  the  defendant. 

TaMBABS  OB  Gabs  will  Lib  bob  Ivjubt  not  BfiBonD  bt  Dibbot  and 
immediate  forcible  aot  of  the  defendant,  thongh  flowing  from  that  aot 
without  the  intenrentUm  of  any  other  yolnntazy  or  reeponaible  agency, 
ae  where  the  phuntifiTa  beaet  ia  ohaaed  by  the  defendant  with  etiofca  and 
stonee  and  \m  driyen  npon  a  fence,  whereby  it  is  injued. 

AimrDMBHT  Whxoh  CBANaas  aairiiBB  Caubbbob  Fobm  of  action  ie  within 
the  offdinaiy  diaeretion  of  the  ooortk  and  is  generally  not  the  eabject  of 
reyiaion. 

Aonov  on  the  case  appealed  to  the  oonniy  oonrt'  After  the 
appeal  to  the  oonnty  oourt  that  ooort  allowed  the  plaintiff  to  file 
a  new  declaration  ^ay  way  of  amendment,  against  the  defendants* 
objection.  The  objection  was  that  the  amendment  changed  the 
form  of  the  action  from  trespass  to  case.  As  the  new  dedaza- 
tion  was  admitted  to  be  in  case,  it  is  uzmeoessaay  to  set  it  out. 
The  original  declaration  was  in  form  as  follows:  ''  Li  a  plea  of 
the  case,  For  that  whereas  on,  etc.,  at  Norwich,  the  said  Lan- 
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druB  Waterman,  plaintiff,  was  poBaessed  of  a  eertaan  YMy  mare, 
of  the  yalne,  etc.,  yet  the  said  'defendants,'  not  ignorant  of 
the  premises,  but  malicioosly  intending  and  contriving  to  injure 
said  Waterman,  plaintiff,  in  this  particular,  then  and  there  set 
upon  said  mare  with  stones  and  clubs,  and  chased  and  fright- 
ened the  said  mare,  and  droTC  the  said  mare  upon  a  certain  log 
fence,  whereby  the  said  mare  was  so  wounded  and  injured,"  etc. 
Verdict  for  the  plaintiff  and  judgment  thereon,  and  the  defend- 
ants brought  the  case  here  on  exceptions  to  the  allowance  of  the 
amendment. 

Ihwy  and  Convene^  lot  the  defendants. 

O.  P.  Chandler,  for  the  plaintiff. 

By  Oourt,  Botgb,  J.  As  the  action  progiessed  to  a  final  trial 
and  judgment  after  the  amendment  took  place,  it  must  appear 
beyond  doubt  that  the  amendment  was  permitted  contrary  to 
law,  before  we  can  be  justified  in  vacating  those  subsequent 
proceedings  for  that  cause.  We  have  to  determine  whether  the 
original  declaration  must  necessarily  be  regarded  as  a  declara- 
tion in  trespass,  and  not  in  trespass  on  the  case.  That  the  pari^ 
intended  to  declare  in  case,  and  not  in  trespass,  is  suflidently  evi- 
dent. He  not  only  entitled  his  declaration  **  a  plea  of  the  case,** 
but  he  commenced  it  by  way  of  recital  (with  a  quad  cum^  as 
formerly  siyled),  which  is  admitted  to  be  a  decisiTe  mark  of  dis- 
tinction between  the  two  forms  of  declaring:  Ham.  N.  P.  10. 
He  was  also  careful  to  allege  a  malicious  motive  in  the  defend- 
ants, which  is  not  according  to  precedent  in  treqiass,  as  the 
motive  is  not  often  essential  to  the  right  of  action  in  that  form. 
He  did  not  insert  the  words,  "  with  force  and  arms,"  or  **  against 
the  peace;"  and  although  it  be  conceded  that  these  have  become 
but  formal  expressions,  it  is  presumed  they  are  never  purposely 
omitted  in  a  declaration  designed  to  count  in  trespass.  It  is  con- 
tended, however,  that  a  forcible  act  of  the  defendants  was  alleged, 
and  that  the  injury  was  immediate;  and  if  this  is  the  only  admis- 
sible construction,  it  must  follow  that  the  declaration  was  sub- 
stantially in  trespass. 

There  is  no  doubt  that  the  act  of  the  defendants,  as  set  forth, 
may  properly  be  deemed  a  forcible  act,  and  the  question  is, 
whether  the  injury  must  be  referred  to  that  act  as  its  proximate 
and  immediate  cause.  It  is  to  be  noticed  that  the  injury  com- 
plained of  was  not  inflicted  by  the  clubs  or  stones  employed  by 
the  defendants,  or  directly  by  any  act  of  force  by  them  commit- 
ted; so  that,  in  effect,  they  were  only  charged  with  having  by 
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acts  of  force  frightened  and  chased  the  maie,  whereby  she  was 
induced  to  jump  npon  the  fence  to  make  her  escape.  Now,  in 
regard,  at  least,  to  injuries  to  the  person  and  to  personal  prop- 
erty, I  think  the  following  rule  may  be  sustained:  That  where 
the  injury  is  directly  inflicted  by  a  forcible  act,  as  where  a  blow 
is  giyen  to  a  person,  or  an  act  of  Tiolence  committed  upon  his 
beast,  or  other  property,  causing  injury,  the  party  aggrieyed  has 
generally  no  choice  of  actions,  and  treqiass  is  his  only  remedy; 
but  that  the  necessiiy  of  suing  in  trespass  extends  no  further, 
though  the  injury  may  have  followed  the  forcible  act  without 
the  intervention  of  any  voluntary  and  responsible  agency. 

In  the  latter  case  the  party  frequently  has,  as  I  consider,  an 
election  between  the  actions  of  trespass  and  case.  I  allude  to 
the  instance  where  he  has  sustained  a  forcible  injury,  effected 
by  means  flowing  from  the  act  of  the  defendant,  but  not  oper- 
ating by  the  very  force  and  impulse  of  that  act.  He  may  then 
sue  in  treqiass,  constructlTely  treating  those  means  as  attached 
to,  and  forming  part  of,  the  defendant's  act,  and  thus  bringing 
that  act  into  immediate  connection  with  the  injury;  or,  waiving 
all  artificial  views  of  the  matter,  he  may  adopt  the  other  form 
of  action,  and  treat  the  injury  as  consequential.  Such  a  case, 
as  weU  as  that  where  the  ultimate  injury  is  not  forcible,  presents 
what  are  sometimes  denominated  the  causa  oausans  and  the  coum 
causaia;  as  in  the  Earl  of  Shrewfbwnfs  Case^  9  Oo.  60.  And 
whenever  the  latter  cause  (forming  the  point  of  the  action  as  it 
usually  does)  consists  neither  in  the  act  of  the  defendant,  nor  in 
the  continued  physical  impulse  of  that  act,  I  think  the  plaintifl 
may,  as  he  more  frequently  must,  proceed  in  case.  Hence  it 
has  always  appeared  to  me,  that,  though  trespass  was  properly 
adjudged  to  lie  in  the  celebrated  case  of  the  lighted  squib, 
Scott  V.  Shepherdy  8  Wils.  408,  case  would  have  been  equaUy  an 
appropriate  remedy.  The  original  declaration  in  this  case  ap- 
pears to  exhibit  the  two  causes  mentioned,  in  the  act  of  the  de- 
fendants with  their  clubs  and  stones,  and  in  the  consequent 
fright  of  the  mare,  impelling  her  upon  the  fence.  And  the  lat- 
ter obviously  formed  the  point  of  the  action.  I  am  therefore 
led  to  conclude,  that  the  plaintiff  was  at  liberty,  upon  the  fkcts 
as  stated,  to  declare  in  trespass  on  the  case,  and  that  his  declara- 
tion was  framed  in  that  action.  It  follows  that  the  amendment, 
as  it  neither  varied  the  cause,  nor  changed  the  form,  of  action,  was 
within  the  ordinary  discretion  and  power  of  the  county  court,  and 
is  not  the  subject  of  revision  here  upon  a  bill  of  ezoeptiona. 

Judgment  affirmed. 
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AxsvDMBNT  OF  Plbabino  NOT  Vabtiko  Gaubb  Oil  FoBM  OT  AonoN:  8m 
Tatwep  y.  Chtirek,  39  Am.  Deo.  65,  And  oases  and  notes  ooUeotod  in  the  note 
thereto.    See  also  Co^QmoeUy,  Baldwin,  40  Id.  686. 

Tbbbpass  Lns  job  Injubt  Which  is  thx  Immkdiatb  Ebsuijt  of  foroo 
orignally  applied  by  the  defendant,  whether  wiUf nl  or  not.  Henoe,  whera 
one  onte  a  tree  on  his  own  land,  which  falls  on  the  land  of  another,  he  is  li»< 
ble  in  trespass:  NewBom  ▼.  Andenony  87  Am.  Deo.  406.  Trespass  does  not 
lie  for  a  oonseqaentlal  injury,  not  following  immediately  from  the  aot  oom- 
plained  of:  Dodson  y.  Mock,  32  Id.  677.  And  in  that  case  it  is  held  th»t  case 
is  the  proper  remedy  where  the  inj  ory  is  oonseqnential  and  not  immediate,  or  if 
it  is  immediate  if  alleged  to  be  the  conseqnence  of  negligence  or  inattention. 
Bat  that  trespass  will  lie  for  an  injury  caused  by  the  defendant's  negligenoo^ 
if  it  is  the  immediate  result  of  the  negligenoe,  see  Perchal  v.  Hieheg,  0  Id. 
tlOt^ndOyiOev.Swtm,  10Id.28i.  Trespass  is  the  proper  fonn  of  action  for 
a  direot^  immediate,  and  intentiooal  injury  to  one's  fishery:  P^  t.  Jfiiiiii»  7 
Id.  07a 


Fletgheb  v.  Blodgett. 

[ISTnaton.M.] 

IfmoBAnDUM  ON  Maboin  of  Notx  made  at  the  time  of  signing  it  (wtiieli 
win  be  presumed  in  the  absence  of  eyidence  to  the  contraiy),  stating  it  to 
be  pftyable  in  goods  at  a  oertain  date,  is  a  part  of  the  oontraot. 

AflsuKPStr  on  a  note,  ezpzessed  in  the  body  of  it  (which  was 
printed)  to  be  payable  one  day  after  date.  The  date  was  April 
15, 1840.  On  the  margin  there  was  a  memorandnm  written  after 
the  printed  word  "  payable,"  to  the  effect  that  the  note  was  to  be 
paid  ''in  merchantable  fulled  doth,  one  year  from  Che  month 
of  October  next."  Parol  OTidence  was  offered  by  the  defendant 
to  prove  that  on  October  15,  1841,  payment  was  tendered  in 
good  merchantable  fulled  cloth,  which  was  refused,  also  that 
the  memorandum  and  written  parts  of  the  note  were  in  the 
plaintiff's  handwriting,  and  were  both  written  at  the  same  time, 
and  that  the  memorandum  expressed  the  real  agreement  of  the 
parties.  The  eridence  was  rejected.  Verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  brought  the  case  up  on  excep- 
tions. 

Shaw ,  Weston,  Hyde,  and  Peck,  for  the  defendant. 

F.  O.  SSI  and  another,  for  the  plaintiff. 

By  Court,  Bsdiisld,  J.  It  is  not  necessary,  I  apprehend,  in 
the  present  case,  to  examine  the  question  how  tax  a  memoran- 
dum, at  the  bottom  of  a  note  or  bill,  of  the  place  of  payment 
merely,  is  to  be  considered  a  part  of  the  contract.  The  conflict 
in  the  decisions  of  the  English  courts,  as  well  as  the  American 
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(which  in  England  was  pat  at  rest  by  the  statate  of  1  and  2 
Qeo,  IV.,  and,  as  is  supposed  in  this  oountry,  by  the  decision 
of  the  United  States  supreme  court  in  Wallace  t.  MbCcnndl,  18 
Pet.  186),  has  led  to  some  evasive  decisions  in  regard  to  the 
effect  of  a  mere  memorandum  of  the  place  of  payment.  WtUiamt 
T.  Waring^  21  Eng.  Com.  L.  11,  which  professes  to  follow  the 
case  of  Eason  v.  BuneXi^  4  Man.  &  Sel.  605,  treating  such  a  mem- 
orandum as  a  nullity,  is  a  case  of  that  character.  This  subject, 
of  the  necessiiy  of  the  presentment  of  a  bill,  or  note,  at  the 
place  of  payment,  is  yeiy  elaborately  discussed  by  Chancellor 
Sent  in  a  note  to  the  last  edition  of  his  commentaries,  toI.  8, 
p.  99,  and  the  effect  of  such  a  memorandum  is  also  incidentally 
alluded  to  by  him,  and  the  cases  fully  collected,  at  page  98.  Tji 
this  state  it  was  decided  many  years  since  that  such  present* 
ment  was  not  necessazy  in  the  case  of  a  promissory  note,  in 
order  to  recoTcr  against  the  maker:  Hart  el  al.  t.  Oreen,  8  Yt. 
191.  In  regard  to  the  question  of  the  e£Eect  of  such  a  memo- 
randum in  (Charging  an  indorser,  the  question  is  still  open,  and 
is  not  necessary  to  be  here  decided. 

But  in  regard  to  the  question  whether  a  memorandum,  at  the 
bottom  of  the  note,  or  bill,  has  the  same  effect  as  if  inserted  in 
the  body  of  the  contract  when  the  memorandum  contains  any- 
thing more  than  the  place  of  payment,  the  cases  are  all  one 
way,  so  &r  as  they  have  come  under  the  considezation  of  the 
court.  By  this  is  meant  those  memoranda  which  are  made  at 
the  time  of  signing  the  contract  (and  it  is  to  be  presumed  that 
they  were  then  made,  unless  the  contrary  appears),  and  which 
form  important  qualifications;  and  especially  when  these  axe  for 
the  ease  of  the  maker.  The  cases  from  Massachusetts  of  Jtmee 
T.  Fales,  4  Mass.  245,  and  Heywood  t.  Perrm,  10  Pick.  228  [20 
Am.  Dec.  518],  fully  sustain  this  view. 

We  do  not  perceive  why  the  case  of  Henry  v.  Cchnan,  5  Yt. 
402,  is  not  an  authority,  in  principle,  controlling  the  present 
case.  It  is  true  the  condition,  or  memorandum,  was  there 
written,  as  would  seem,  upon  the  back  of  the  note.  But  why 
that  should  vary  the  effect  of  it  is  not  easily  perceived.  Oourts 
must  view  these  mattiars,  in  some  sense,  as  business  men  do, 
else  we  could  never  hope  to  do  justice  between  the  parties  to 
conttacts.  Oonttacts  must  be  so  interpreted  as  to  speak  the 
sense  of  the  parties.  How  then  is  it  possible  to  imagine  that 
the  defendant  in  this  case,  or  the  plaintiff,  even,  at  the  time  of 
taking  the  note,  considered  it  to  be  an  absolute  promise  to  pay  a 
sum  of  money  one  day  after  date,  when,  by  a  memorandimi  in 
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the  mazgiziy  it  was  expntmLj  made  payable  in  foiled  doth,  one 
year  from  the  month  of  October  after  date.  All  the  important 
portions  of  the  contnot  are  expreaaed  in  the  memorandmn  on 
the  margin.  And  in  looking  at  the  original  oontzaot,  which  ia 
aometimea  important  in  givmg  it  a  oonstraotLon,  nnlesa  wo 
would  make  onrselTes  slow  of  understanding  in  matters  which 
ereiybody  else  understands  at  the  first  blush,  there  is  no  diiB* 
euliy  in  the  case.  The  parties  wished  to  make  a  contract,  payable 
jn  fulled  doth,  on  time,  and,  having  blank  notes  at  hand  made 
payable  generally  '*  one  day  after  date,"  with  a  large  margin, 
and  the  word  **  payable"  printed  there — ^in  order  to  qualify  this 
payability,  when  necessary — ^they  filled  the  Uank  with  date  and 
sum,  and  inserted  the  time  and  mode  of  payment  in  the  margin 
where  the  Uank  indicated.  It  was  then  signed,  without  erasing 
the  words  "  one  day  after  date." 

We  have  not  thought  it  necessary  to  examine  at  all  the  ques- 
tion of  the  sufficiency  of  the  tender,  as  that  might  haye  been 
kept  good  during  the  month  of  October,  and  in  that  case  would 
faaTC  been  good:  Oilman  t.  Moore,  14  Yt.  467.  The  case  was 
no  doubt  dedded  in  the  county  court  upon  the  insuffidency  of  the 
tender;  but  as  that  does  not  fully  appear,  judgment  is  reversed 
and  a  new  trial  granted. 


MxMOBAHDUM  OS  KoTS  IB  Pabt  Of  OmTEAOT,  Wbsn:  Bee  TudBermam 
T.  HariweUt  14  Am.  Dee.  225»  and  note  thereto,  diamiwring  tUe  sobjeot  at 
Ingtb.  8ee|abo»Aylooody./VrHl^20Id.518,■Bdnoto;  AoviianlT.Cy^ 
4n^,  88  Id.  862.  and  note. 


Dat  v.  Bidley. 

[16TnMXNnr,48.1 

Bbal  Owvibs  07  QooDs  Lost  bt  Common  CABBZsa  mat  Sira  for  raoh 
loM,  upon  peiol  proof  of  their  title,  although  the  oarrier  gave  a  reoeipl 
for  the  goodi  ae  receiTed  from  eome  of  the  plaintiffii  only,  and  there  ia  no 
proof  that  he  had  any  knowledge  of  the  intereat  of  the  other  plaintifih. 

BoBDEN  or  FaooT  as  to  Loea  or  Goods  bt  Common  Cabbueb  la  on  the 
owner  aaing  for  aaoh  loaa,  bat  may  be  ahifted  by  alight  evidenoe.  The 
burden  of  proof  ia  ahifted  in  each  a  oaae  where  the  plaintiff  ahowa  that 
the  boat  oapaized  and  the  gooda  were  damaged  and  landed  at  a  different 
place  from  their  deatination,  and  the  oommon  earner  moat  ahow  the  gooda 
aabaeqnently  delivered  without  any  farther  injoiy  than  waa  oooaaioned 
by  the  act  c^  God. 

Tbxspass  on  the  case  against  the  defendants  as  oommon  car- 
tiers,  for  the  loss  of  certain  oil-meal  and  other  goods  shipped 
<m  the  defendants'  boat  from  Burlington  to  Troy.    A  receipt 
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■igned  hy  qdb  of  the  defendantB,  acknowledging  the  reoeipi  of 
the  goods  from  two  of  the  pleintiib  withoat  muntioning  the 
plaintiiF  Dtkj,  and  agieeing  to  delirer  them  to  certBin  parties, 
was  oiEraed  and  leceived  in  eridence,  with  paiol  proof  that  the 
present  phdntiils,  indnding  Day,  were  the  leal  owners.  There 
was  some  evidence  of  negligence  and  iiiislrinfnlneBs  of  the  de- 
fendants, and  that  the  boat  and  xigging  ware  insuffident  for  that 
season.  It  was  proved  that  the  boat  capeised  on  the  way  to 
Troy;  that  the  oil-meal  and  other  goods  were  damaged;  that 
some  of  the  goods  were  taken  charge  of  by  the  plaintiils,  but 
that  the  oil-meal  was  landed  at  Essex,  oat  of  the  coarse  of  the 
vessel;  and  it  was  not  shown  what  afterwards  became  of  it.  The 
jozy  were  instrncted  that  the  harden  of  proof  to  aocoont  for 
the  oil-meal  was  on  the  defendants;  that  it  was  their  daiy  to  pro- 
vide a  vessel  seaworthy  for  that  season  of  the  year;  and  that  if 
the  loss  arose  from  the  act  of  Gk>d  the  defendants  were  not  lia- 
ble. Verdict  and  jadgment  in  the  coantycoart  for  the  plaintillk 
The  defendants  brooght  the  case  up  on  exceptions  to  the  ehaigs 
and  other  rolings. 

W,  P.  Briggs^  Hyde,  and  Peck,  for  the  defendants. 

JUen,  PlaU,  and  SmaUey,  for  the  plaintafb. 

By  Cknurt,  Williaics,  0.  J.  It  wasdedded,  when  this  case  was 
before  ns  two  years  since,  that  the  plaintiflfs  conld  maintain  this 
action.  The  receipt  was  a  part  of  the  case  then,  and  a  new  trial 
wonld  not  have  been  awarded  if  we  had  considered  that  the 
present  plaintiffs  were  precluded  from  maintaining  this  action 
in  consequence  of  the  receipt.  The  receipt  was  evidence  of  the 
deliveiy  of  the  property  to  the  defendants,  and  that  they  received 
it  as  common  carriers. 

The  principal  question  in  the  case,  at  this  time,  arises  on  the 
charge  of  the  court,  that,  as  to  the  casks  of  oil-meal  landed  at 
Essex,  the  burden  of  proof  was  upon  the  defendants.  It  is  im- 
doubtedly  true,  that  he  who  asserts  a  fact  is  usually  bound  to 
prove  it,  and,  when  a  culpable  n^lect,  or  omission,  or  breach 
of  duty  is  charged,  the  plaintiff  is  bound  to  prove  it,  though  he 
may  have  to  prove  a  negative.  Had  this  been  an  action  of 
assumpsit  against  the  defendants  on  their  contract  to  deliver  the 
meal  at  Troy,  it  might  have  been  sufficient  to  prove  the  delivery 
to  the  defendants,  and  then  call  upon  them  to  account  for  it: 
Ikicker  V.  Crachlin,  2  Stark.  885;  S.  C,  8  Eng.  Com.  L.  466. 
But,  in  this  case,  to  support  the  averment  of  loss,  it  was  necea- 
luy  for  the  plaintiflfs  to  give  some  evidence  of  loss,  and  thus  far 
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the  burden  of  proof  was  on  Chem.  The  burden  of  proof  may 
be  turned  on  Che  defendant,  however,  by  slight  proof:  OriffiOm 
T.  Lee,  1  Oar.  &  P.  110;  S.  0.,  12  Eng.  Com.  L.  74.  As  to  Che 
casks  of  oil-meal  landed  at  Oharlotte,  and  subsequently  taken 
by  the  plaintafb,  there  is  no  question  now  before  us,  as  it  is  not 
contended  but  that  the  charge  of  the  court  as  to  that  portion  of 
the  cargo  was  correct;  and  as  to  Che  casks  landed  at  Essex,  we 
think  the  eridence  was  sufficient  prima  facie  to  prove  the  aver- 
ment of  loss,  and  turn  the  burden  of  proof  on  the  defendants. 
It  appeared  that  the  vessel  was  capsized,  and  the  casks  of  meal 
landed  at  Essex,  out  of  the  course,  and  there  was  also  evidence 
tending  to  show  damage.  The  jury  were  instructed  that,  if  the 
injury  was  occasioned  by  the  act  of  Providence,  the  defendants 
were  excused  for  any  damage  occasioned  thereby  to  the  prop- 
erty in  question.  If  the  casks  of  meal  were  in  fact  afterwards 
delivered  to  the  consignees,  without  any  further  damage  than 
what  was  occasioned  by  Che  act  of  Qod,  it  was  in  the  power  of 
the  defendants  to  prove  it,  and  it  was  their  duty  so  to  do,  after 
the  plaintiff  had  proved  the  boat  capsized,  the  property  dam- 
aged, and  landed  at  a  different  place  from  the  place  of  destina- 
tion. 
The  judgment  of  the  county  court  is  therefore  affirmed. 

Who  mat  Sirs  Ck>MM0V  Oabbixb  ior  Lobs  gv  Goods:  Sea  the  note  to 
ChiamdUr  y.  Sprague,  88  Am.  Deb.  423,  dincniiirfng  this  sabjeot,  and  referring 
to  other  ceeee  in  thii  aeriee. 

BuaoxN  or  Phoof  as  to  Loss  of  Goods  bt  CamcoK  Garbbb,  and  aa 
to  whether  sach  loaa  waa  from  a  canae  for  which  the  carrier  la  liable:  See 
BeU  y.  Seed,  6  Am.  Deo.  898;  HwU  y.  Morrie,  12  Id.  489;  3waH  y.  iSSflrset, 
23  Id.  131;  Turneif  y.  Wilmm,  27  Id.  616;  Beekman  y.  Skouee,  28  Id.  668,  and 
caaea  cited  in  the  notea  thereto. 


Fabmebs'  and  Meohanios'  Bank  v.  Ghamflain 

Transportation  Company. 


[16  YiBiioav.  n.] 

PXBSONS  HoLDnra  THUfSBLYxs  Out  as  Comm oir  Gabbzsbs  or  Mokit  om 
Goods,  are  liable  for  the  loea,  withont  fault  or  negligence  on  their  part, 
of  a  package  of  billa  intraated  to  them,  where  it  ia  lost  before  deliyery. 

BviDiHOx  or  UsAOB  or  Common  Cabbikbs  to  Dsuykb  to  Whabunoxb, 
at  the  place  of  destination,  withont  notice  to  the  canaignee,  money  or 
other  artiolea  transported  by  them,  to  be  deliyered  by  sach  wharfinger  to 
the  consignee,  is  admissible  in  an  action  against  them  by  the  consignor 
for  the  loes  of  a  package  of  bills  stolen  from  the  wharfinger  after  deliyery 
to  him,  where  bach  naage  ie  ahown  to  haye  been  known  to  the  oonaignor. 
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Common  CA»«mtii  of  Qoom  abb  not  Lubls  as  Common  Cabbobs  of 
MoNBT,  withoat  proof  that  they  h»Te  held  thenuelvee  oot  tm  nioh. 

TsBiPASs  on  the  case  against  the  defendants  as  oommon  car- 
riers, for  the  loss  of  a  package  of  bank-bills,  intrusted  to  them 
to  be  carried  and  delivered  to  the  cashier  of  the  Plattsborgh 
Bank.  Plea,  fhe  general  issue.  It  appeared  that  Che  bQls  in 
question  were  deliyered  to  the  captain  of  the  defendants'  boat, 
directed  to  the  cashier  of  the  Plattsborgh  Bank,  and  that  on 
arriYal  at  Plattsborgh,  where  the  boat  was  aocnstomed  to  stop 
only  long  enough  to  discharge  freight,  etc.,  the  captain  deliT- 
ered  the  bills  to  the  wharfinger,  and  that  they  were  stolen  while 
in  his  possession.  The  plaintiflh  having  proved  that  the  de- 
fendants held  themselTes  out  as  common  carriers  of  bank-bills 
as  well  as  goods,  ihe  defendants  ofEered  evidence  to  show  that 
it  was  their  uniform  custom  and  usage,  known  to  the  cashier 
and  president  of  the  plaintifiy  bank,  to  deliver  packages  of 
money  or  bank-bills  intrusted  to  them  to  be  carried  to  Platts- 
borgh or  other  phioes  on  their  route,  to  the  wharfingers  at  those 
places,  to  be  by  them  delivered  to  the  consignees,  without  giv- 
ing special  notice  thereof  to  the  consignees.  The  evidence  was 
rejected,  and  defendants  excepted.    Verdict  for  the  plaintifls. 

O,  Adams  and  D.  A.  SmaUey,  for  the  defendants. 

O.  Z>.  JEoMon,  for  the  plaintiflh. 

By  Oourt,  Williams,  0.  J.  This  case  has  been  elaborately 
argued,  but  I  apprehend  it  does  not  involve  an  investigation  <rf 
all  ihe  law  and  learning  bestowed  upon  it.  The  first  question, 
as  to  the  interest  of  Mr.  Warner,  the  cashier,  it  is  not  necessary 
to  decide,  as  the  case  is  to  be  sent  for  another  trial  on  another 
point — and  it  is  in  the  power  of  the  plaintiflfs  to  remove  all  ques- 
tions on  this  subject,  by  executing  to  Mr.  Warner  a  release  of 
all  claims  on  him  arising  out  of  ihis  transaction.  The  court  are 
of  opinion,  on  the  other  questions  raised,  that  the  evidence, 
tending  to  prove  custom  and  usage,  and  Che  knowledge  of  the 
plaintifEs,  should  have  been  admitted. 

Whoever  hold  themselves  out  to  the  world  as  common  car- 
riers, must  do  all  required  of  them,  as  such,  by  law,  and  may 
not  refuse  in  particular  instances,  withouC  suffidenC  cause. 
Hence,  when  the  defendants  held  themselves  out  as  common 
carriers  of  goods  or  money  from  Burlington  to  Plattsborgh,  or 
elsewhere,  they  assumed  all  the  duty  and  responsibility  attached 
to  them  in  that  character.  It  becomes  therefore  important  to 
them,  as  weU  as  to  the  community  generally,  to  ascertain  what 
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are  those  duties,  and  how  far  Chey  can  be  modified  by  contract, 
asage  of  business,  or  their  particular  osage.  No  one  seems  dis- 
posed to  question  but  that  they  were  responsible  for  the  safe 
keeping  of  money,  or  goods,  from  the  time  they  receiyed  them, 
ontil  they  deliTered  them  at  the  place  of  their  destination,  not- 
withstanding the  loss  may  have  happened,  without  any  fault  on 
their  part.  And  if  the  law  is  as  strict  and  unbending  as  the 
counsel  for  the  plaintiflh  contend,  no  proprietors  of  steamboats, 
railways,  or  stages,  could  with  safety  or  propriety  become  com- 
mon carriers.  Nor  if  it  be  their  duty,  from  which  they  can  not 
exempt  themselTes,  to  deliver  every  package  or  parcel,  intrusted 
to  their  care,  to  the  individuals  to  whom  they  may  be  directed. 
The  boats  do  not  stop  at  the  different  landing-places  long 
enough  to  deliver  to  every  individual  in  that  town  the  parcel 
directed  to  him.  BaHroad  oars  can  not  deviate  from  their  track, 
nor  stages  go  to  the  house  of  every  individual  on  their  route, 
and  of  course  they  must  employ  responsible  agents  to  perform 
that  which  they  can  not  do  themselves.  I  apprehend,  however, 
that  this  burden  is  not  thrown  on  them,  but  they  may  prescribe 
the  mode,  the  manner,  and  the  place  where  they  will  deliver 
the  goods,  and  those  who  are  acquainted  with  their  rules  and 
regulations  in  this  particular,  must  abide  by  the  consequences. 
In  the  caseof  OarsideY.  Proprietorao/the  Trerd  and  Mersey  Kav. 
Co.,  4  T.  B.  680,  it  was  determined  that  the  duty  of  the  defend- 
ants, as  carriers,  ceased  when  the  goods  were  landed  at  Man- 
chester, although  they  were  put  into  the  warehouse  of  the  de- 
fendants, and  were  there  consumed  by  an  accidental  fire. 

The  duty  of  the  carrier  commences  when  the  goods  are  deliv- 
ered to  him,  and  it  is  conceded  that  a  personal  delivery  is  not 
required.  He  may  give  notice  where  he  will  receive  goods — at 
what  place  they  may  be  deposited — and  his  usage  and  custom 
in  this  particular,  it  has  never  been  doubted,  is  sufident  to 
charge  him  with  the  reception,  and  the  commencement  of  his 
risk.  His  usage,  as  well  as  the  usage  of  business,  is  to  be  re- 
ceived as  competent  and  proper  evidence  to  show  when  the 
goods  are  to  be  considered  as  coming  into  his  custody.  I  can 
see  no  goodreason  why  the  same  evidence  should  not  be  received 
to  show  the  time  of  his  undertaking,  the  place  where,  or  the  per- 
sons to  whom,  he  contracts  to  deliver  goods,  intrusted  to  his 
oare.  And  if  the  person  who  employs  the  carrier  knows  of  this, 
he  can  not  contend  that  the  undertaking  of  the  carrier  vms  more 
eslensive.    I  apprehend  it  will  be  f  oimd  on  an  examination  of 
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• 
the  atifharitiM,  tliat,  when  connecting  lines  aie  empli^ed  in  the 

transportation  of  goods,  and  when  the  employment  of  wharf- 
ingers, or  leceiTerSy  as  independent  cacxiers  is  requisite  in  order 
to  forward  goods,  etc.,  to  their  ultimate  destination,  the  liabililj 
of  the  first  carrier  will  depend  entirely  on  the  fact,  whether  by 
the  contract^  the  wharfingers,  etc.,  are  to  be  considered  as  his 
agents,  and  sdbsidiaEy  to  his  undertaking.  But  when  it  is  un- 
derstood by  the  contracting  parties,  that  he  is  to  deUver  them 
to  another,  or  at  a  place  certain,  the  duty  of  the  carrier  ter- 
minates at  that  particular  place;  and  the  responsibililj  ceases  on 
the  deliTery,  at  that  place,  to,  and  the  receipt  by,  any  person 
authorized  there  to  receiTe  them. 

The  first  case  which  has  a  direct  bearing  on  the  case  before  us, 
is  Oargide  t.  Proprietors  of  (he  Trent  and  Mersey  Nov.  Co.,  4  T. 
B.  581,  where  the  defendants  were  carriers  from  Stourport  to 
Manchester.  Goods  of  the  plaintiff  were  forwarded  from 
Stourport,  directed  to  Stockport,  beyond  Msnehester,  by  the  de- 
fendants; they  landed  them  at  Manchester,  and  put  them  into 
their  own  warehouse,  where  they  were  destroyed;  and,  inasmuch 
as  it  appeared  that,  according  to  the  ussge  of  business,  it  was 
usual  thus  to  deposit  them,  when  there  was  no  carrier  from 
Stockport  to  xeceiTC  them,  the  defendants  were  held  not  to  be 
liable,  as  the  goods,  at  the  time  of  the  fire,  were  in  their  custody 
as  warehousemen.  Now  it  is  to  be  observed,  in  this  case,  that 
the  goods  were  destined  to  a  place  beyond  Msnehester — ^that 
the  defendants,  as  carriers,  received  them  without  direction, 
and,  moreover,  that  they  had  agreed  to  forward  them  to  Stock- 
port by  the  first  carrier  that  should  arrive.  The  authority  of 
this  case  is  recognized  by  Judge  Story  in  his  treatise  on  bail- 
ments, p.  848,  and  was  also  recognized  in  the  case  of  Hyde 
against  the  same  defendants,  5  T.  B.  889,  although  a  majority 
of  the  judges  thought  it  to  be  the  duty  of  a  carrier  to  deliver 
goods  to  the  persons  to  whom  directed;  but  the  usage  of  trade 
and  business,  as  modifying  the  undertaking  and  regulating  the 
place  of  delivezy,  was  recognized.  In  the  case  of  WardeU  v. 
MouriUyan,  2  Esp.  698,  Lord  Eenyon,  instead  of  considering 
the  duty  of  cazxiers  to  deliver  to  the  persons  to  whom  directed, 
as  absolute  and  unqualified,  left  it  to  the  jury  to  say  what  was 
the  custom.  In  the  case  of  CaUey  et  al.  v.  WtrUringham^  Peak. 
Oas.  160,  evidence  of  custom  was  received,  to  ascertain  wjiether 
goods  had  been  actually  delivered  or  not.  The  case  of  in  rs 
Webb,  8  Taunt.  443,  recognized  that  the  duty  of  carriers  may. 
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bj  contract,  be  suspended,  and  they  become  warehousemen,  be- 
tween the  time  of  the  reception  of  goods,  and  their  deUvexy  at 
the  place  of  their  ultimate  destination. 

The  case  of  Gibson  y.  Cvlver  A  Brcvm,  17  Wend.  805  [31  Am. 
Dec.  297],  is  more  immediately  applicable  to  the  present,  as  it 
seems  to  be  similar  in  manyxespeots.  It  was  considered  in  that 
case,  that  it  was  competent  for  the  defendants,  who  were  the  own- 
ers of  a  stage  from  Sand  Lake  to  Albany,  via  Troy,  and  had  re- 
ceived  a  box  of  combe,  directed  to  Messrs.  Vail  &  Go.,  Troy,  to 
show  that  it  was  the  uniform  usage  and  course  of  business ,  in  which 
they  were  engaged,  to  leave  goods  at  their  usual  stopping-place, 
intiie  towns  to  which  the  goods  were  directed,  without  notice  to 
the  consignees;  and  that  if  such  usage  was  known  to  the  plaint- 
iff, or  if  it  was  of  so  long  continuance  as  to  justify  the  jury  in 
finding  that  it  was  known  to  the  plaintiff,  the  carrier  would  be 
discharged.  The  authority  of  this  case  seems  to  be  so  dedsive 
of  the  case  before  us,  that  to  obviate  it,  the  plaintifb  have  to 
contend  that  it  has  in  effect  been  overruled.  In  the  case  of  Hdr 
litter  Y.  Nawlen,  19  Wend.  284  [82  Am.  Dec.  465],  and  Cole  t. 
Goodwin  &  Story,  Id.  251  [82  Am.  Dec.  270],  where  the  defend- 
ants were  carriers  of  passengers,  other  points  were  raised  and 
discussed,  as  to  how  tar  carriers  could  limit  their  common  law 
liability,  as  to  the  safety  of  goods,  l^  a  general  notice;  yet  the 
case  of  Gibson  y.  Culver  et  al.  was  not  impugned,  but  itsauthor- 
iiy  recognized.  In  the  case  of  8t,  John  y.  Van  Sanivoord,  25  Id. 
660,  the  same  doctrine  contained  in  the  case  of  Gibson  y.  Otd- 
ver  was  recognized  and  acted  on.  In  the  case  of  Gould  y.  HiU,  3 
Hill,  628,  common  usage  and  a  general  notice  is  considered  as 
evidence,  and  that  it  may  be  urged  as  a  foundation  for  modify- 
ing the  contract;  and,  moreover,  Ohancellor  Kent,  in  his  com- 
mentaries, expressly  recognized  the  authority  of  the  case  of 
Gibson  v.  Ouher,  The  principle  acknowledged  and  established 
in  this  case  is  so  consonant  with  reason  and  proprieiy,  and  ap- 
pears to  me  to  be  so  necessary,  to  enable  persons  to  avail  them- 
selves of  the  fiioilities  afforded  l^  stages,  steamboats,  and  rail- 
road cars,  to  transport  goods,  paroelB,  and  packages  of  money, 
and  which  the  owners  would  be  compelled  to  abandon,  if  they 
were  legally  liable  to  deliver  them,  at  all  events,  to  the  persons 
to  whom  directed,  that  I  should  be  disposed  to  recognize  its  au- 
thority, unless  it  had  been  ezpresdy  overruled,  and  a  different 
principle  established.  But,  from  an  examination  of  all  the 
authorities,  I  think  I  may  safely  add  to  the  opinion  expressed 
in  Blin  v.  Mayo,  10  Yt.  56  [88  Am.  Dec.  175],  that  the  usage  of 
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bosmeflB  in  the  Tunniiy  may  be  received  to  ahow  when  the  lia- 
failiiy  of  common  cttrrien  ceaees,  as  well  as  when  it  commences. 
It  is  to  be  obsenred  that,  from  the  case  as  preaented,  all  we 
aie  called  on  to  decide  is,  that  eridence  of  the  nsage  of  the  de- 
fSendantSy  and  that  known  to  the  piesident  and  cashier  of  the 
bank,  should  haye  been  received,  and  I  have,  therefore,  spoken 
of  this  knowledge  as  important  in  the  case.  The  court,  how- 
ever, are  not  called  on  to  decide  whether  this  knowledge  is  of 
any  importance.  If  the  evidence  had  been  admitted,  and  it  had 
fallen  short  of  establishing  the  &ct  of  personal  knowledge  in 
the  plaintiflh,  I  am  not  prepared  to  say  the  defendants  would 
have  been  liaUe.  The  court  below  told  the  counsel  that,  al- 
though the  defendants  might  be  common  carxierB  of  ordinary 
goods,  etc.,  yet  it  was  not  to  be  taken  prtmayiici^  that  they  were 
carriers  of  packages  of  bank  bills,  like  the  one  in  dispate — and 
in  this  they  were  imdoabtedly  correct.  The  same  kind  of  evi- 
dence, then,  which  was  used  to  charge  them,  should  have  been 
received  to  show  how  far  they  held  themselves  ontas  carriers  by 
the  coarse  of  their  business;  and  if,  from  the  coarse  of  their 
basiness,  they  held  themselves  oat  as  carriers  of  goods  to  be 
delivered  at  the  wharves,  where  they  stopped,  or  of  money  to 
be  delivered  to  the  person  having  the  care  of  the  wharf,  or  to 
any  other  person,  it  may  be  qoestioned  whether  the  plaintiflfa 
were  not  required  to  take  notice  of  their  usage  in  this  particular, 
and,  also,  whether  the  vexy  nature  of  the  business  of  transport- 
ing hy  steamboats  and  railroad  cars  is  not  notice  that  they  can 
not  either  personally  deliver  to  the  consignees,  or  the  persons 
to  whom  a  package  of  money  is  directed,  or  send  word,  or  give 
notice  to  them  of  their  arrival.  Their  stay  at  their  stopping- 
place  is  so  short,  that  notice  could  not  be  conveyed  to  a  person 
at  any  distance  from  the  wharf,  or  place  of  deposit,  and,  unless 
they  stipulate,  either  I7  special  contnot,  or  general  usage,  thai 
they  will  see  that  goods  or  money  are  personally  delivered  to 
the  person  to  whom  directed,  or  will  give  notice  to  him,  it  may 
be  questioned  whether  the  consignor  must  not  provide  for  the 
further  transmission  of  the  goods,  or  money,  after  the  boats, 
cars,  or  stages  arrive  at  their  stopping-place.  The  question, 
however,  is  not  before  us,  and  is  not  decided,  as  the  case  does 
not  require  it.  The  evidence  offered,  and  rejected  I7  the  counly 
court,  should  have  been  received,  and  their  judgment  is  conse- 
quently reversed. 


OomcoK  Oabbdbs,  Who  Leabli  as:  See  ffaU  ▼.  New  Jenei^S.  N.  C7e.» 
»  Am.  Deo.  308|  LitO^okn  r.  Jone$,  Id.  182;  OUmonr.  Oarmem,  40  Jd.  ni 
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Doty  ▼.  Strong,  Id.  773,  and  the  notes  to  those  cases.  In  Michigan  etc,  R,  R. 
Co,  ▼.  McDoTumgh,  21  Mich.  196,  the  principal  case  is  cited  as  an  authority 
for  the  position,  that  companies  incorporated  under  charters  permitting,  bat 
not  requiring  them  to  undertake  the  business  of  common  carriers,  become 
such  as  to  particular  classes  of  property  only  so  far  as  they  hold  themselTes 
out  to  the  public  as  common  carriers.  In  a  subsequent  decision  in  the  prin- 
cipal case,  it  appearing  that  the  defendants*  charter  extended  to  the  carriage  of 
all  goods,  wares,  and  merchandise,  and  "all  other  articles  and  things  usually 
transported  by  water"  on  Lake  Champlain,  and  that  bank-biUs  were  usually 
carried  in  water  craft  upon  that  lake,  it  was  held,  that  while  the  defendants' 
powers  extended  to  the  carrying  of  such  bills,  their  charter  did  not  necessa- 
rUy  constitute  them  common  carriers  thereof  so  as  to  prevent  their  declining 
to  carry  such  articles  as  common  carriers,  but  that  thdr  captain,  being  their 
general  agent,  had  authority,  printa  /aek^  to  bind  them  by  an  agreement,  to 
carry  articles  which  they  were  authorised  to  carry;  and  that  if  they  relied 
upon  the  fact  that  the  plaintifiEs  gave  credit  excIusiTely  to  the  captain,  or  that 
the  plaintifly  contract  with  him  was  intended  to  be  kept  secret  from  the  de- 
fendants, the  burden  of  proof  rested  on  the  defendants  to  show  those  faotsi 
Ihrmero*  dc  Bank  ▼.  Okampiain  TranB.  Co.,  23  Vt  186. 

CoMMOK  Cabbixrs,  vob  What  Lo88U  Liablb:  See  iTeal  ▼.  Saundermm, 
41  Am.  Dec.  609;  ffaufkin$  v.  Hoffman,  Id.  767;  Van  Hem  ▼.  Taiglor^  Id.  279, 
and  other  cases  in  this  series  and  elsewhere  referred  to  in  the  notes  thereta 
That  a  common  carrier  is  liable  for  all  losses  before  delivery  of  the  goods, 
see  EagU  v.  WhUe,  37  Id.  434.  In  Baaettr  ▼.  Ldand,  Abb.  Adm.  359,  Betts, 
J.,  dtes  the  principal  case  to  the  point,  that  "the  gradual  though  dow  ad- 
vance in  the  amelioration  of  the  ancient  dogma  in  respect  to  common  carrien 
tends  to  place  their  implied  responsibility  on  a  footing,  in  its  essential  feat- 
ures, in  harmony  with  that  of  other  parties  performing  undertakings  of  trust 
for  a  reward." 

Dbuyxbt  to  Tebminatb  Cabbisb'8  LiABiLrrr,  What  SufnoiSNT:  Sea 
Ottrander  ▼.  Brown,  8  Am.  Dec  211,  and  the  note  thereto,  discussing  the 
subject  at  length:  Oibmm  v.  CuLver,  31  Id.  297;  HiU  v.  Humphrega,  39  Id. 
117,  and  oases  cited  in  the  note  thereto.  In  the  subsequent  dedsion  in  the 
principal  case,  above  referred  to,  it  was  held  that  in  case  of  a  common  carrier 
by  water,  a  delivery  of  goods  by  him  at  their  destination,  to  the  wharf- 
inger, at  the  wharf,  in  the  due  course  of  business,  is  a  delivery  to  the  con- 
signee, so  as  to  terminate  the  carrier's  liability,  unless  the  carrier  has 
expressly  or  impliedly  undertaken  to  deliver  to  the  consignee  personally;  and 
Redfield,  J.,  who  delivered  the  opinion,  said:  "All  the  cases,  almost  without 
exception,  regard  the  question  of  the  time  and  place  when  the  duty  of  the 
carrier  ends,  as  one  of  contract  to  be  determined  by  the  jury,  from  a  consid- 
eration of  all  that  was  said  by  either  party,  at  the  time  of  the  delivery  and 
acceptance  of  the  parcels  by  the  carrier,  the  course  of  business,  the  practice 
of  the  carrier,  and  all  other  attending  circumstances,  the  same  as  any  other 
contract,  in  order  to  determine  the  intention  of  the  parties.  The  inquiry, 
then,  in  the  present  case,  must  come  to  this  before  the  jury,  whether  it  was 
reasonable  for  the  pUuntifib,  under  the  dronmstanoes,  to  expect  the  defend- 
ants to  do  more  than  to  deliver  the  parcel  to  the  wharfinger  7  If  not,  then 
that  was  the  contract,  and  that  ended  their  responsibility,  and  the  plaintifEi 
can  not  complain  of  tiie  defendants,  because  the  wharfinger  was  unfaithful.** 
And  further  on  the  learned  judge  remarked  that  "  this  was  the  view  taken 
of  this  case  when  it  first  came  before  this  court.**  It  is  further  said  in  the 
same  decision,  in  extension  of  this  doctrine,  though  no  such  point  was  ili 
*  AM.  Dso.  Vol.  XLII— 33 
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reotly  inyolvef)  in  the  case,  that  where  a  carrier  reoeivee  goods  marked  for  a 
deetination  beyond  the  termination  of  his  own  line,  in  the  absence  of  any 
■pedal  oontraot  or  nn^  to  the  contrary,  he  ia  liable  only  to  the  extent  of  bis 
own  ronte,  and  for  aaf e  storage  and  delivery  to  the  next  carrier:  Jbrmers'  ete. 
Bank  ▼.  ChampUUn  Traau.  Co.,  23  Vt  186.  The  case  is  cited  as  an  an- 
thority  for  that  principle,  in  MeMiUan  v.  Michigan  etc  R.  R.  Co,,  16  Mich. 
120;  DairUng  r,  Boeton  etc.  R.  R.  Corp.,  11  Allen,  296,  207,  299;  NiMng  ▼• 
OoimeeUaa  eie.  R.  R.  Co.,  1  Gray,  606;  SiewaH  v.  Tare  ffmOe  etc  R.  Co.,  I 
McGsary,  814;  Pachaird  r.  Taighr,  86  Ark.  411;  Wkeeier  v.  San  .Awieisos 
sle.  R.  R.  Co.,  81  Gal.  63. 

Etidknox  ov  Usaob  Vabtino  CoMifON  CARBTWtg'  Lduhutt:  See  Osfraii- 
der  V.  Brown,  8  Am.  Dec.  211;  Gordon  r.  Little,  11  Id.  632;  Dwight  ▼. 
BrewtUr,  Id.  133;  Tumey  ▼.  WiUon,  27  Id.  616;  Hanington  v.  MeShane,  Id. 
821;  Qib§fm  v.  Cvlver,  31  Id.  207;  C6U  ▼.  Goodwin,  32  Id.  470,  and  the  notes 
thereta  In  a  staoond  decision  in  the  principal  case,  the  evidenoe  of  usage,  as 
to  deliyery  of  parcels  to  the  wharfinger  at  the  defendant's  stopping-places  at 
Plattsbnrgh  and  elsewhere,  and  not  to  the  consignees  personally,  was  again 
held  admissible,  even  though  the  consignor  had  no  knowledge  of  each  osage: 
formers'  etc  Bank  v.  ChampkUn  etc  Co.,  18  Vt.  131.  The  case  is  cited  as 
■nthority  for  that  principle  in  lUmoiB  CaUral  R.  R.  Co.  v.  Copeland,  24  HL 
887;  and  Conwag  Bank  v.  American  Exprese  Co.,  8  Allen,  616.  And  gen- 
erally as  to  the  admissibility  of  evidenoe  of  a  nsage  or  particular  course  ol 
business  by  a  common  carrier  to  vary  his  common  law  liability,  the  case  is 
dted  in  IkurUng  v.  Boeton  etc  R.  R.  Corp.,  11  Allen,  206;  and  Loifdtmd  v. 
Burke,  120  Mass.  142. 

€k>KM0N  Cabbisb*8  Powbr  to  Limit  Iiabiutt  bt  Noticb  or  special 
oontraot:  See  Cole  v.  Goodwin,  32  Am.  Dec.  470,  and  note,  diKossing  this 
subject  at  considerable  length;  Atwood  v.  Reliance  Tranc  Co.,  34  Id.  603; 
Hale  ▼.  New  Jereeg  8.  N.  Co.,  39  Id.  398;  Bingham  v.  Rogere,  40  Id.  681, 
and  the  notes  thereto.  That  a  common  carrier  may,  by  general  notice  brought 
to  the  knowledge  of  the  owner  of  articles  delivered  to  him  for  carriage,  limit 
his  liability  for  carrying  certain  commodities  beyond  the  line  of  his  general 
business,  or  may  make  his  responsibility  depend  upon  certain  conditions  as 
to  notice  being  given  of  the  kind,  quantity,  or  value  of  things  delivoed  to 
him,  or  the  like,  was  held,  in  the  third  decision  in  the  principal  case  above 
mentioned,  23  Vt.  186,  and  the  opinion  of  Redfield,  J.,  on  that  point  ii  quoted 
with  approval  in  Eameet  v.  Express  Co.,  1  Woods,  678.  But  Judge  Bedfield 
further  says  that  a  '*  mere  general  notice,  when  brought  to  the  knowledge  of 
the  owner,  ought  not  perhaps**  to  limit  his  ooounon  law  liability,  "  unless 
there  is  very  clear  proof  that  the  owner  expressly  assented  to  that  as  form- 
ing the  basis  of  the  contract.**  And  the  case  is  cited  as  authority  for  that 
podtionin  Western  Transportation  Co.  v.  Newhall,  24 PL  470;  Oppenheimer  ▼. 
United  States  Express  Co.,  69 Id.  67;  Jvdson  v.  WestemR.  B.  Co.,  6  Allen,  492. 


Bbownell  v.  Bbadlet. 

(16  YmSMOMT,  lOS.] 

Fmnov  fob  Pabtition  or  Several  Tracts  against  Sevseai*  DomnK 
AirtB,  all  of  whom  are  not  interested  in  all  the  tracts,  is  bad  for  misjoiA* 
der,  and  will  be  dismissed  on  motion  of  one  of  the  defendants. 

Wbit  or  Partitiom  is  an  Adverbart  Suit  in  which  the  title  may  be  ouOf- 
tasted. 
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Paimoir  for  partition.  Dismissed  on  motion  of  H.  Bradley, 
defendant.  The  plaintiff  and  the  other  defendants  excepted. 
The  other  facts  appear  from  the  opinion. 

JUen^  PlaUf  and  O.  Adams,  for  the  plaintiff. 

J.  Maeck,  Lyman,  and  Marsh,  for  H.  Bradley,  defendant. 

By  CSonrt,  Wiliiaiis,  0.  J.  This  is  a  writ  of  partition,  hronght 
under  our  statate,  in  which  it  is  set  forth  that  the  petitioner  and 
one  of  the  defendants,  Haixy  Bradley,  are  seised  in  common  of 
certain  lands  in  Duxbury,  in  the  conniy  of  Washington,  of  which 
the  petitioner  owns  one  undivided  fourth  part,  and  Haixy  Brad- 
ley the  other  three  fourths;  that  the  petitioner  is  seised,  in  com- 
mon with  the  said  Harry  Bradley*  of  other  lands  in  Essex,  in  the 
county  of  Ohittenden;  and  also  that  he  is  seised,  in  common 
with  the  said  Haixy  Bradley,  and  also  with  Timothy  Follett  and 
John  Bradl^,  of  certain  other  lands  in  Essex,  of  which  the  pe- 
titioner owns  three  eighths  of  one  tract,  one  fourth  of  another, 
etc.  One  of  the  defendants,  Hany  Bradley,  objects  to  the  pe- 
tition, that  there  is  no  community  of  interest  in  the  several  de- 
fendants, and  moves  to  dismiss  the  process. 

It  is  apparent  that  there  is  no  connection  between  the  lands 
of  which  the  petitioner  and  Hany  Bradley  are  seised,  and  those 
of  which  the  petitioner  and  Haixy  Bradley,  and  Follett  and  John 
Bradley  are  seised;  and  that  the  several  parts  of  the  petition, 
or  counts  in  the  declaration,  if  they  may  be  so  called,  require 
several  answers,  and  several  defenses;  and  that  the  defendants 
could  not  join  in  a  plea  as  to  the  whole.  That  part  of  the  pe- 
tition which  refers  to  the  lands  in  Duxbury,  and  the  lands  of 
which  the  petitioner  and  Haixy  Bradley  are  seised  in  common, 
is  to  be  answered  by  Harry  Bradley  alone;  the  other  part,  by  him 
and  the  other  defendants. .  This  would  involve  several  and  dis- 
tinct issues,  between  different  persons  having  a  different  interest, 
and  we  are  not  aware  that  such  a  proceeding  can  be  sanctioned 
by  any  authority  whatever.  Follett  and  Bradley  have  no  interest 
in  the  lands  in  Duxbury,  and  could  not  compel  the  petitioner, 
or  Haixy  Bradley,  to  make  any  severance  or  division  of  those 
lands.  It  is  evident  to  us  that  there  has  been  a  misjoinder  of 
the  several  owners  of  the  lands  described  in  the  petition. 

The  writ  of  partition  lay  at  common  law  only  between  parce- 
ners. It  was  extended,  by  the  statute  of  Henry  YIII.,  to  joint 
tenants  and  tenants  in  common.  It  is  considered  as  an  adversary 
suit,  in  which  the  title  may  be  contested,  and,  on  account  of  the 
difficulties  attending  the  process,  it  is  more  usual  in  Great  Brit- 
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tin  to  resort  to  ohanoezy.  But  in  chancery  I  doubt  whether  the 
present  application  could  succeed,  and  whether  a  bill,  embrac- 
ing all  the  claims  set  forth  in  this  petition,  would  not  be  demur- 
rable for  multifariousness.  The  alienee  of  a  parcener  could  not, 
at  common  law,  have  a  writ  of  partition  against  the  other  par- 
cener, though  the  other  parcener  could  have  such  writ  against 
him.  After  the  statute,  inasmuch  as  they  became  tenants  in. 
common,  he  could  bring  the  writ;  but  he  could  not  join  with 
another  parcener  in  bringing  such  writ  against  a  third  parcener, 
inasmuch  as  the  writ  was  giyen  to  one  at  common  law,  and  to 
the  other  by  statute:  Co.  Lit.  175  a.  The  same  point  was  ad- 
judicated in  Ballard  t.  Ballard,  Dy.  128,  and  also  in  the  case  of 
Temple  t.  Cooke,  Id.  265,  pi.  5,  and  a  writ,  thus  brought,  was 
abated.  We  are,  therefore,  of  opinion  that  these  defendants 
could  not  be  joined,  and  that  either  of  them  could  take  advan- 
tage of  the  misjoinder.  The  county  court,  therefore,  correctly 
decided  to  dismiss  the  petition  as  to  Hany  Bradley,  and  oonae-' 
quently  as  to  all  the  defendants. 
Their  judgment  is  therefore  affirmed. 

PABTmoN  or  Several  Tbaoxs  in  Qira  Suit  on  mot  be  had  wiiira  th« 
defendantB  have  no  oommon  interest  in  the  aevenl  tmoti:  Matter  qf  PrtmUt$t 
90  Am.  Deo.  203.  The  prindpal  oaae  ii  approved  end  followed  on  thia  point 
in  ffurmeweU  ▼.  Taylor,  3  Gray,  113. 

Afl  TO  WHJTHSB  Title  oak  bb  Tbixd  nr  pABrmoir  Surr,  tee  LomeaUe  ▼. 
Jfmard,  41  Am.  Deo.  161,  and  oaees  dted  in  the  note  thwelo^  Sao  alao 
Danptom  ▼.  Lmormee,  amie,  210,  and  note. 


Habt  v.  Skinneb. 

[16  TBbmobt,  188.] 

DrnHBAMT  IV  Tbovxb  oak  kot  Retctrn  Pbopbbtt  or  MmoAmnr  of  daoh 
ages,  where  the  takmg  was  wiUfnl,  and  the  property  has  been  faaimtially 
faijnred,  and  where  no  rule  for  each  return  has  been  applied  lor. 

Bulb  vor  Bbtubn  or  Pbofxrtt  in  Tboteb  must  bb  Afplixd  vob,  ai 
the  matter  reeta  primarily  in  the  diecretion  of  the  oonrt  bdow. 

Abubb  bt  Bailbb  or  Thiko  Loaned  ob  Hired  is  Willful  CkunrsBBioN, 
rendering  him  liable  in  trover,  and  preduding  a  retom  of  the  property 
in  mitigation  of  damages,  espeoiaUy  where  it  is  eaMntially  injnred;  ai 
wliere  an  omnibos  hired  for  oae  only  in  a  partioolar  plaoe,  hi  driven  with 
a  heavy  load  to  a  diffiarent  plaoe,  and  damaged  so  aa  to  require  repairBi 

Vbbmont  IdTATUTB  ALLOWING  Tendbr  IN  ALL  A0TION8  ontil  thiee  daya 
before  the  term  of  ooort,  doee  not  apply  to  actions  of  trover,  or  to  other 
actions,  where  no  tender  ooold  be  made  without  the  aid  of  a  statnta. 

CO0TS  WXRB  NOT  RbOOVERABLB  AT  COMMON  LaW. 

Vibmont  Courts  have  same  Duorbtion  in  Allowivo  ob  BmnDm 
G08X8  as  is  exercised  by  the  English  courts. 
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Tboteb  for  an  omnibus.  The  vehicle  in  question  was  hired 
hj  the  defendant  of  the  phuntifl  to  be  used  in  Burlington,  and 
not  outside  of  that  town,  but  was  driven  heavily  loaded  to  an- 
other place,  twelve  miles  distant,  without  the  plaintifPs  knowl- 
edge, and  was  damaged.  Two  days  after  the  hiring,  the  omni- 
bus was  returned  in  its  damaged  condition  to  the  plaintiff,  who 
refused  to  receive  it,  though  the  defendant  said  he  would  get  it 
repaired,  and  pay  whatever  other  damage  there  might  be.  The 
defendant  caused  it  to  be  repaired,  and  again  returned  it  to 
plaintifTs  premises,  and  left  it  there  a  few  days  afterwards.  As 
to  whether  the  omnibus  was  thoroughly  repaired  or  not,  the  evi- 
dence was  conflicting.  More  than  three  days  before  the  term  of 
court,  the  defendant  tendered  fifteen  dollars  in  full  of  damages 
and  costs,  which  was  refused,  and  the  money  brought  into 
court.  The  instructions  were  that  the  facts  proved  constituted 
a  conversion,  rendering  the  defendant  liable  for  the  value  of  the 
property;  that  if  the  omnibus  was  returned  and  accepted,  that 
fact  should  go  in  mitigation  of  damages,  but  the  plaintiff  could 
not  be  compelled  to  accept  it.  Verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  brought  the  case  up  on  exceptions 
to  the  instructions. 

I^fdtf  and  Peek,  for  the  defendant, 
c/l  Maeckf  tar  the  plaintiff. 

By  Oourt,  Bbdhsld,  J.  In  regard  to  the  right  of  the  defend- 
ant in  actions  of  trover  and  trespass  de  boms^  in  the  "RTigliaK 
courts,  at  the  present  day,  to  suxxender  the  property  taken,  in 
tpede^  in  mitigation,  or,  in  many  cases,  in  satisfaction  of  dam- 
ages, there  can  be  no  manner  of  doubt.  How  this  right  has 
grown  into  its  present  constant  use,  in  these  forms  of  action,  it 
may  not  be  necessary  minutely  to  inquire;  although  it  would,  I 
apprehend,  be  not  wholly  void  of  interest  to  the  student  to  ex- 
amine the  process  by  which  the  courts  of  that  country  continue 
to  mold  and  modify  the  arbitrary  and  cumbrous  formulas  of 
the  common  law  procedure,  so  as  to  meet  the  absolute  justice  of 
the  complex  and  multiform  incidents  and  relations  to  which,  in 
the  way  of  business,  the  greatiy  extended  and  multiplied  facili- 
ties of  modem  commercial  intercourse  has  given  rise.  While 
the  action  of  detinue  continued  in  use,  no  such  right  of  re- 
turn was  allowed  in  trover  or  trespass,  except  by  consent  of  the 
plaintiff.  But  after  that  action  fell  wholly  into  disuse,  the 
courts  were  almost  constantiy  pressed  to  receive  the  surrender 
of  the  thing,  for  the  taking  or  conversion  of  which  damages 
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weze  claimed — ^ihe  same  as  bad  been  practiced  in  tbe  action  of 
detinne.  And  feeling,  perbaps,  tbe  conyenience  and  justice 
of  sncb  a  conxse,  ihej  felt  called  upon  to  tax  tbeir  ingennitj, 
not  to  say  inyention,  to  find  some  good  excuse  for  tbe  refusal 
wbich  they  bad  piedetennined.  Tbe  absurdity  of  tbe  reason, 
as  in  many  otber  cases,  served  but  to  sbow  more  clearly  the 
taHaey  of  tbe  conclusion.  Tbey  answered  tbat  "  tfaey  did  not 
keep  a  warebouse,''  and  so  could  not  order  a  surrender  of  tbe 
properly,  except  in  tbe  case  of  money  in  nwmero;  one  would 
tbink  the  fact  that  tbey  did  not  keep  a  bank  would  be  as  good  a 
reason  why  they  should  not  receive  money. 

But  it  seems  soon  to  have  been  perceived  that,  in  making  this 
concession,  they  bad  yielded  tbe  whole  ground.  Accordingly 
(very  soon)  tbe  same  rule  was  extended  to  pictures,  and  otber 
goods  not  cumbrous  or  perishable.  This  was  tbe  case  as  early 
as  tbe  middle  of  tbe  last  century:  Bull.  N.  P.  49,  wbich  is  a 
book  of  extraordinary  authority,  as  well  as  accuracy,  in  regard 
to  the  state  of  tbe  law  at  the  time  it  was  written,  and  indeed 
contains  the  most  authentic  reports  of  many  of  the  early  cases. 
6  Bac.  Abr.  488,  484,  708 — ^which  is  a  very  accurate  digest — 
recognizes  the  same  principle  in  regard  to  all  cases  of  trover, 
when  there  is  no  ground  to  claim  special  damage,  and  no  will- 
ful misconduct  on  tbe  part  of  tbe  defendant. 

Tbe  rule  seems  finally  to  have  been  first  established  in  tbe 
king's  bench  in  Fisher  v.  Prince^  3  Burr.  1863,  where  Lord 
Mansfield  takes  occasion  to  be  somewhat  facetious,  if  not  severe, 
in  regard  to  tbe  former  practice.  His  lordship  seems  to  me,  in 
tbat  case,  to  put  the  matter  upon  the  true  ground.  *'  Such  mo- 
tions ought  neither  to  be  refused  nor  granted  of  course;  they 
must  depend  upon  tbeir  own  circumstances.  No  injury  is  done 
tbe  plaintiff,  if  the  court  should  tbink  he  ought  not  to  proceed 
for  damages  beyond  tbe  specific  thing,  because  be  may  still  pro- 
ceed for  more,  at  tbe  peril  of  costs;  and  so  he  ought."  ''  But," 
says  bis  lordship,  "  in  this  particular  case,  tbe  goods  are  altered 
and  their  value  changed."  The  same  rule  was,  \rj  a  very  able 
court,  extended  to  tbe  case  of  goods  taken  l^  way  of  tres- 
pass, where  tbe  defendants,  officers  of  the  excise  or  revenue 
on  leather,  by  mistake,  made  the  seizure  and  where  the 
goods  had  suffered  no  damage:  Pickering  v.  Tnuie  ei  a2.,  7  T. 
B.  54.  Tbe  same  rule  seems  to  have  been  recognized  as  the  set- 
tled law  in  Westminster  ball,  in  Earle  v.  Holdemess,  18  Eng. 
Com.  L.  689,  and  Oook  v.  HarOe,  84  Id.  628.  We  do  not  tbink 
Dur  statute,  allowing  a  tender  to  be  made  in  all  actions  until 
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iihree  days  before  the  term  of  the  court,  oan  be  made  to  reach 
this  dafls  of  oaseB.  That  statute  has  been  considered  as  extend- 
ing only  to  those  cases  in  which  a  tender  might  have  been  made 
before  suit  brought,  without  the  aid  of  the  statute.  It  was,  in 
Powers  T.  Powers,  11  Yt.  262,  considered  that  ejectment  on 
mortgage  did  come  within  that  statute,  as  the  action  was  actually 
for  the  recoYcry  of  the  money. 

But  we  know  no  reason  why  the  right  to  costs,  and  the  extent 
of  costs  to  be  taxed,  is  not  as  much  under  the  control  of  the 
courts  in  this  state  as  in  England.  This  principle  seems  to  have 
been  recognized  in  Clark  t.  Rice,  6  Yt.  88.  The  fact,  too,  that 
we  have  no  statute  giving  costs,  as  of  right,  to  the  recoyering 
pariy,  would  seem  to  favor  this  view.  The  only  provisions  in 
our  statute,  which  now  occur  to  us,  in  regard  to  the  recovery  of 
costs,  are,  where  the  plaintiff  abandons  his  suit,  or  it  is  abated 
for  want  of  jurisdiction  in  the  court — and  here  the  court  are  to 
allow  reasonable  costs.  Oosts  too  it  is  well  known,  were  not  re- 
coverable at  common  law.  The  right,  therefore,  of  the  prevail- 
ing parly  to  recover  his  costs  rests  upon  an  English  statute, 
early  adopted  into  our  practice  by  statute,  and  not  discontinued 
with  the  repeal  of  that  statute.  It  is  not  very  obvious,  then, 
why  the  court  should  not  have  the  same  discretion  here,  in  al- 
lowing or  refusing  costs,  which  is  exercised  by  the  courts  in 
England.  There  it  is  every  day's  practice  for  the  defendant  to 
pay  money  into  court  (which  had  not  been  previously  tendered), 
under  a  rule  that  the  plaintiff  accept  the  same  and  discontinue 
his  suit,  or  proceed  at  his  peril  as  to  costs.  This  sum,  paid  into 
court,  is  supposed  always  to  cover  the  costs  already  ancruedp 
and  a  specified  amount  of  debt,  or  damage. 

I  am  not  prepared  to  say  that  this  practice  obtains  in  trover, 
or  trespass  de  bonis,  where  the  taking  was  willful,  or  whtire  the 
thing  has  been  essentiaUy  injured.    This. court  think  sucharulft 
could  not  be  allowed  in  either  of  the  last-named  cases.    In  the 
present  case:  1.  No  rule  was  moved  for.    That  should  always 
be  the  case.    The  matter  rests  primarily  in  the  discretion  of  tiie 
court,  before  whom  the  trial  is  had.    Whether  that  discretion  is 
absolute,  and  arbitrary,  it  is  perhaps  not  necessary  now  to  in- 
quire.   Most  matters  of  discretion  now,  occurring  in  the  course 
of  a  trial,  are  considered  subject  to  revision  in  the  court  of  errors. 
The  interest  of  witnesses,  and  the  loss  of  original  papers,  so  far 
as  they  depend  upon  facts,  are  not  subject  to  revision;  but  the 
facts  being  conceded,  an  erroneous  determination  of  the  counly 
oourt  may  be  revised  in  this  court.     So,  too,  in  regard  to  the 
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challenge  of  jorors.  But  here  no  rule  was  moved  for.  2.  The 
abuse  of  the  thing  loaned,  or  hired,  and  which  constituted  the 
oonyersion,  that  is,  the  putting  it  to  a  different  use  from  that  for 
which  it  was  hired,  which  always  amounts  to  a  conyersion,  most 
have  been  willful;  there  could  have  been  no  mistake  in  the  mat- 
ter. 8.  The  thing  was  essentially  injured.  The  fact  that  it  was 
repaired  shows  that  it  must  have  been  out  of  repair.  And  the 
defendant's  causing  these  repairs  to  be  made  shows  that  he  con- 
sidered himself  the  cause  of  the  damage. 

In  this  particular  case,  as  says  Lord  Mansfield,  in  lUher  y. 
Frinoe,  3  Burr.  1363,  the  thing  has  been  altered,  its  yalue  changed, 
and  it  was  not  taken  and  put  to  this  use  l^  mistake,  as  in  the 
case  of  Pickering  t.  Ihigte,  7  T.  B.  64. 

The  judgment  is  affirmed. 

BiTUBir  or  Pbopkbtt  bt  Dkrhdast  dt  Tbotbb,  before  aotioii  bronght, 
if  aooepted,  prerentB  a  recovery  for  anything  more  than  a  partial  oonyenioQ: 
H^pXmm  ▼.  SeweUf  0  Am.  Dea  612. 

Bailbb  Liabls  vob  Conybbsion  bt  Misusbb  of  hailed  property,  when: 
See  the  note  to  De  ToUenere  ▼.  JFSdler,  12  Am.  Deo.  610.  See  also  Roieh  v. 
Howes,  22  Id.  414,  and  Swift  ▼.  Moiekif,  33  Id.  197.  See  generally  as  to 
when  a  bailee  ia  liable  for  a  oonveraion,  Lockwood  ▼.  BuU,  13  Id.  539;  San- 
bam  ▼.  Oohnan,  23  Id.  703;  Doty  ▼.  HawUns,  26  Id.  469;  Ball  ▼.  Stanly, 
26  Id.  263;  ffolbrook  v.  Wight,  35  Id.  607,  and  notea  thereto. 

CoBXB  AT  Law  amd  in  Eqititt:  See  the  note  to  Saumden  v.  i'V^Ml,  16  Abi. 
Deo.  406,  for  an  extended  diMSoasion  of  thia  anbjeot.  See  alao  TwmMam^M 
Maf»  ▼.  Skomt,  83  Id.  478,  and  oaaea  ooUeoted  in  the  note  thneto. 


KiDDEB   V.   RlXFOBD. 

[16  VasMinn,  16B.] 

Sum  Fomm  Dui  vbom  Om  Co-tbnant  to  ANoma  oir  Puivioub  Sbt- 
TLBMBRT   may  be  charged  in  a  anbeeqaent  aooonnt  between  the  partSea^ 

BZPBMSB  or  PUTTIKO  IN   CBOP  ON    COKMON    LaND   INODBBBD  BT  OnB  Oo- 

TBNANTis  a  proper  item  in  an  aooonnt  between  them,  to  be  paid  by  eaoh  in 
proportion  to  hia  interest,  where  the  other  co-tenant  haa  ratified  the  ex- 
penditure, by  taking  and  appropriating  the  crop,  upon  a  dimion,  aa  a 
part  of  hia  portion  of  the  premiBea. 

AOBBBMBNT  BT  Co-TBNANTS  THAT  EaOH,  DUBINO  BOS  SbTBBAL  OoOUPANCT, 

SHALL  Pat  roB  Rbfatbh  neoesaary,  not  exceeding  a  paitionlar  aam, 
while  repaira  exceeding  that  anm  are  to  be  at  their  joint  charge,  where 
they  have  agreed  to  occupy  the  prenuaea  alternately  in  aeyeralty,  in  pro- 
portion to  their  respective  intereeta,  ia  to  be  oonatmed  as  "»— "*"g  that 
the  whole  of  any  repairs  made  at  any  one  time  exceeding  the  prsaoribed 
sum  is  to  be  a  joint  expense. 
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ExpBVSiE  Inoubbid  bt  Go-TBVAirT  IN  GLBABiiro  Comiov  Land,  not  as- 
Muted  to  by  his  oo-teosnt,  is  not  m  proper  itom  in  an  aooonnt  between 
them. 

TwsAST  IN  oomcoN  IS  NOT  LuBU  fOE  Rbfatbs  BY  Oo-ONANT,  mado 
without  his  assent^  at  oommon  law,  though  it  is  otherwise  nnder  the 
osYil  Uw,  distingaishing  P^fty  T.  MiOmdon,  17  Am.  Deo.  196. 


Aooouirr  between  the  plaintiff  and  def endant,  as  oo-tenante  in 
a  certain  tract  of  land,  and  a  sawmill  thereon,  the  defendant 
having  a  two  thirds  interest,  and  the  plaintiff  a  one  third  in- 
terest therein.  In  1840,  the  parties  snbmitted  to  arbitration 
the  terms  of  a  diyision  of  the  property,  with  power  to  appraise 
the  premises;  and  the  property  was  divided  pursuant  to  the 
award,  and  mutual  deeds  were  executed.  A  judgment  to  ac- 
count having  been  rendered  in  the  present  action,  the  matter  was 
referred  to  an  auditor,  who  made  a  report,  in  which,  among 
other  matters,  he  allowed  a  certain  item  for  a  balance  agreed  to 
be  due  the  defendant  upon  a  previous  settlement  between  the 
parties,  relating  to  the  rents  and  profits  of  the  property.  As  to 
certain  repairs  to  the  mill  made  l^  the  parties  respectively  while 
severally  occupying  the  premises  under  an  agreement  made 
January  28, 18M,  tiie  terms  of  which  are  sufficiently  stated  in 
the  opinion,  the  auditor  charged  to  the  joint  account  of  both 
the  whole  expense  of  aU  repairs  made  at  any  one  time  l^  either 
where  the  sum  exceeded  three  dollars,  allowing  to  the  defend- 
ant one  third  thereof.  He  also  allowed  him  one  third  the  ex- 
pense of  putting  in  a  certain  crop  on  the  premises.  The  facts 
relating  to  this  are  stated  in  the  opinion.  The  auditor  also  al- 
lowed the  defendant  one  third  the  expense  of  clearing  a  part  of 
the  premises,  as  stated  in  the  opinion.  Judgment  on  the  report 
in  favor  of  the  defendant.  The  case  comes  up  on  exceptions  to 
the  report 

8ieven8  and  Beynumr,  for  the  plaintiff. 

L.  K  FeUon,  and  H.  B.  and  J.  J.  Bearddey,  for  the  defendant. 


By  Oourt,  BxMnrr,  J.  The  auditor,  upon  the  facts  found 
by  him,  correctly  allowed  to  the  defendant  the  sum  found  due 
1dm  on  a  previous  settlement.  The  parties  had  occupied  as 
tenants  in  common;  and  when  they  had  settled,  and  a  sum  was 
found  due  from  one  to  the  other,  it  might  well  be  charged  as  an 
item  in  a  new  account,  to  be  accounted  for  in  a  subsequent  set- 
tlement, as  in  the  case  of  the  common  book  action.  As  to 
item  twenty-second  in  the  defendant's  account,  it  seems  he,  in 
the  fall  of  1840,  and  before  a  division  of  the  property  between 
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the  tenantSy  sowed  about  two  acres  of  rye  on  the  fxendaeB^  the 
doing  of  which,  including  the  seed,  was  worth  five  dollars  and 
fifty  cents;  upon  the  diyision  of  the  premises,  the  two  acres  of 
rye  went  to  the  plaintiff,  and  he  had  the  ayailsof  the  crop.  The 
fact  that  this  rye  was  growing  upon  the  premises  at  the  time  of 
the  diTision  went  to  increase  the  sum  total  of  their  appraisal,  at 
least  to  the  amount  of  five  dollars  and  fifty  cents;  and  as  in  the 
diTision  the  defendant  took  two  shares  to  the  plaintiffs  one,  he 
in  the  diTision  had  the  benefit  of  two  thirds  of  what  it  cost  to 
put  the  rye  into  the  ground;  and  as  the  auditor  allowed  him 
one  third,  he  thus  realizes  the  whole  amount  of  this  expenditure. 
This  we  think  was  right.  The  plaintiff,  by  taking  the  growing 
crop  in  the  diTision  as  a  part  of  his  portion  of  the  premises, 
and  when  fit  for  the  harrest,  appropriating  it  to  his  sole  use, 
thereby  in  effect  ratified,  by  a  subsequent  assent,  this  expend- 
iture by  his  co-tenant  upon  the  land  owned  in  common,  and 
created  a  priTity  betwten  the  parties.  This  labor,  then,  should 
be  the  subject  of  account  between  the  co-tenants,  the  same  as 
if  it  had  been  performed  by  one,  at  the  prerious  request  of  the 
other,  for  their  conmion  benefit. 

When  the  parties  agreed  to  occupy  in  scTeraliy,  according  to 
their  interests,  commencing  the  twenty-eighth  of  Januaiy,  1840, 
each  pariy  was  to  make  necessary  repairs  of  the  Talue  of  three 
dollars  during  the  time  of  their  respectiTe  occupancy  in  scTcr- 
aliy,  and  all  repairs  to  the  mill  exceeding  three  dollars  were  to 
be  at  the  joint  charge  of  the  parties,  according  to  their  interests. 
We  think,  by  a  fair  construction  of  this  contract,  wheneTer  re- 
pairs at  any  one  time  became  necessary,  not  exceeding  in  amount 
three  dollars,  they  were  to  be  made  at  the  sole  expense  of  the 
tenant  then  in  occupancy;  but  if  the  repairs  required  at  one 
time  were  more  than  three  dollars,  then  the  whole  sum  was  to 
be  a  joint  charge.  This  was  cTidently  the  meaning  of  the  par- 
ties. 

We  think,  upon  the  facts  reported,  the  auditor  was  not  au- 
thorized to  allow  the  defendant's  charge  for  clearing  the  land. 
The  auditor  reports,  that,  in  the  spring  and  summer  of  1840, 
the  defendant  cleared  about  six  acres  of  the  common  estate,  and 
that  it  was  worth  in  the  whole  to  do  it  thirty-eight  dollars.  It 
does  not  appear  that  the  plaintiff  CTcr  assented  to  this  work  be- 
ing done,  or  that  he  knew  of  it;  neither  does  the  auditor  report 
that  this  made  any  improTement  in  the  Talue  of  the  premises, 
and  we  can  not  intend  it.  It  may  haTC  been,  that  the  wood 
taken  off  was  much  more  than  ajoompensation  for  clearing  the 
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land,  and  the  whole  premises  may  have  been  lessened  in  value 
bj  means  of  it.  It  is  true,  at  the  common  law,  that  one  joint  ten- 
ant, or  tenant  in  common,  might  compel  the  co-tenants  to  unite 
in  the  necessary  repair  of  a  house  or  mill  belonging  to  them. 
But  in  such  case  there  must  have  been  a  request  to  join  in  the 
reparation^  and  a  refusal.  This  rule  of  the  common  law,  how- 
ever, did  not  extend  to  other  reparations,  such  as  building 
fences,  etc. :  See  Go.  Lit.  200  b;  4  Kent's  Oom.  870.  In  MUmr 
ford  V.  Braum,  6  Oow.  475  [16  Am.  Dec.  440],  it  was  held  that 
a88unq)sU  would  not  lia  by  one  tenant  in  common  against  a  co- 
tenant,  for  the  building  of  a  board  fence  upon  the  land  in  place 
of  one  that  had  rotted  down,  and  which  was  a  substantial  ben- 
efit to  the  premises,  without,  at  least,  a  previous  request  to  join 
in  the  repairs,  and  a  refusal.  No  objection  was  made  as  to  the 
form  of  action  in  this  case,  but  the  case  goes  upon  the  ground 
of  the  want  of  right  in  the  party.  See  also  Doan  v.  Badger,  13 
Mass.  65. 

The  rule  applied  in  the  case  of  Percy  v.  MUUmdon,  6  Mart 
(N.  S.)  616  [17  Am.  Dec.  196],  cited  in  4  Kent's  Oom.  870,  which 
requires  joint  owners  to  contribute  Iratably  to  useful  expenses 
incurred  upon  the  property  by  a  joint  owner,  who  has  the  man- 
agement of  it,  where  no  opposition  has  been  made  to  such  ex- 
penses, is,  I  presume,  taken  from  the  civil  law.  It  is  not  the 
rule  of  the  common  law.  Upon  the  facts  reported  the  auditor 
should  not  have  allowed  to  the  defendant  anything  upon  his 
claim  for  clearing  the  land,  and  the  judgment  of  the  couniy 
court,  as  to  that  one  item,  was  erroneous.  This  alters  the  re- 
sult, and  the  judgment  of  the  county  court  is  reversed,  and 
judgment  rendered  for  the  plaintiff  for  eight  dollars  and  thirfy- 
two  cents,  and  costs. 


Right  ov  Co^TtafAxr  to  CowavmAnov  voa  RiPAHATioNa  aod  improv»- 
mflots  on  the  oommon  pramiaeB:  See  Lonvatte  ▼.  JfMond,  41  Am.  Deo.  161, 
and  the  note  thereto,  oollectiiig  the  previoaa  oaaes  in  this  leriee  on  that  sob- 
ject. 

Bight  or  Oo'TmiAST  to  Taxb  Cbop  Gbowino  on  his  portian  of  the  land 
on  a  partitloii:  See  OcUhoun  ▼.  OurtiB,  88  Am.  Dea  880. 

BAL4if<n  "fowD  Dub  on  Fosmxb  SsinjaaiiT  should  be  ohaigsd  aa  as 
tfesm  in  a  mnr  aooonnting  before  aoditors  between  the  same  parties:  Xee  v. 
p,  12  XXL  110,  dti^  the  prindpal 
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HoLLET  V.  AdAMB. 


ObmiDBunoir  or  Lots  and  Avraonoii  n  InHUFjriauwr  to  oapporl  a  pran- 

iMOiynoto. 
DooTATio  GA.ua4  MoBsn,  to  bb  Vaud,  iniiit  benuide  in  oontampkiki  of  ap- 

proaohlng  daatfa,  to  take  eflM  only  in  cato  flio  donor  dieit  and  mut  bo 

aooompanied  by  actoal  doliTery. 
Donatio  Oauha  Mobtzs  or  Dovon'to  Non,  payable  out  of  hia  ortate  affear 

his  death,  is  invalid. 


AflsuicpstT  in  the  pxobate  oonri,  on  a  note  in  the 
form,  made  hj  the  defendant's  intestate,  payable  to  the  plaint- 
ilTs  wife:  **  For  valne  reoeiTed,  and  for  the  oonsideiation  of  love 
and  aflTeotion  that  I  have  towards  ICinenra  HoUey,  I  promise  and 
agree  that  she  shall  have  and  reoeiTe  oat  of  my  estate  one  thou- 
sand four  himdred  dollars,  to  be  paid  to  the  said  Minerva  Hol- 
ley,  or  her  heirs,  after  my  deoease."  There  was  also  a  oonnt  in 
indMtatus  aasumpsU.  It  was  proved  that  the  note  was  made 
during  the  promisor's  last  sickness,  a  few  weeks  before  his 
death.  There  was  an  attempt  to  prove  a  valuable  oonsideiation 
for  the  note,  btit  the  oourt  found  that  the  only  oonsideiation 
was  love  and  afBBotion.  Judgment  for  the  defendant,  and  the 
plaintiff  appealed. . 

H.  Seymour  and  P.  O.  Tkiober^  for  the  plaintiff. 

E.  Needham,  for  the  defendant. 

By  Oourt,  Hdabd,  J.  There  is  no  principle  of  law  better 
understood  by  the  profession,  than  this — ^that  a  promise  for 
the  payment  of  money  is  void,  unless  made  upon  good  and  legal 
oonsideration.  What  constitutes  a  sufficient  consideration  has 
been  the  subject  of  more  doubt  and  uncertainty.  The  only  con« 
sideration  for  the  note  in  this  case  is  love  and  affection;  the 
question  is  whether  that  is  a  sufficient  consideration  to  be  the 
basis  of  a  contract.  It  is  said  in  general  terms  that  the  consid- 
eration must  be  something  that  is  beneficial  to  the  promisor,  or 
prejudicial  to  the  promisee.  The  consideration  in  this  case  can 
hardly  be  brought  within  that  rule.  A  moral  obligation  is  also  a 
good  consideration  for  a  promise — ^but  that  holds  only  in  cases 
where  a  prior  legal  obligation  had  existed,  which,  I7  reason  of 
some  existing  rale  of  law,  can  not  now  be  enforced:  Cook  v. 
Bradley f  7  Conn.  57  [18  Am.  Dec.  79].  It  is  therefore  clear 
that  there  was  no  such  moral  obligation  existing  on  the  part  of 
the  maker  of  the  note,  as  would  make  a  legal  oonsideiation 
The  plaintiff  has  relied  upon  the  authority  of  Bradbett  ei  Vx,  v 
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Waiiey  4  Yt.  889,  to  establish  the  suffldencj  of  this  considera- 
tion. In  that  case  love  and  affection  were  holden  to  be  a  sof^- 
dent  consideration  in  a  deed,  for  the  reason  that,  upon  the 
ezecntion  and  deUvezy  of  the  deed,  the  title  to  the  land  passes, 
and  the  contract  is  no  longer  executory. 

But  the  case  has  been  argued,  mainly,  upon  the  ground  that 
this  was  a  donatio  causa  morHs,  and  the  authority  of  the  case  of 
Bowers  t.  Htirdy  10  Mass.  427,  has  been  relied  upon  by  the 
plaintiff.  But  that  case  does  not  go  upon  the  ground  of  a  gift 
caiLsa  mortis.  It  expressly  controyerts  that  position.  The  note 
in  that  case  was  giyen  under  circumstances  in  many  respects 
Tery  similar  to  the  present  one — and  this  case  is  attempted  to 
be  sustained  by  the  authority  of  that  case  upon  its  similarity, 
rather  than  upon  the  law  which  governs  that  case.  To  give  a 
transaction  the  character  of  a  dvnaJtio  causa  mortis^  and  make  it 
valid,  it  must  be  made  by  the  donor  in  contemplation  of  ap- 
proaching death,  it  must  be  given  to  take  effect  only  in  case  the 
donor  dies,  and  it  must  be  accompanied  by  actual  delivexy.  If 
the  gift  is  absolute,  and  is  to  take  effect  irrespective  of  the  fact 
whether  the  donor  lives  or  dies,  it  then  becomes  a  donoHo  inter 
vivos.  A  gift  causa  mortis  in  some  respects  partakes  of  the 
nature  of  a  legacy;  it  takes  effect  only  upon  the  death  of  the 
donor,  and  it  may  be  revoked  and  the  thing  taken  back  during 
his  life.  But  upon  the  death  of  the  donor,  the  title  to  the  thing 
becomes  complete  in  the  donee,  without  proving  the  claim  be- 
fore the  probate  court,  and  in  this  respect  it  differs  from  a  will. 
A  mere  promise,  therefore,  to  pay  a  sum  of  money  is  not  a 
donatio  causa  mortis,  within  the  meaning  of  the  law. 

The  fact  that  this  note  existed  in  the  nature  of  a  daim  against 
the  estate,  which  must  be  submitted  to  be  allowed  before  it 
could  be  available,  determines  the  character  of  it.  If  it  was  a 
gift,  if  anything  was  given,  it  of  course  was  in  the  donee's  hands, 
and  she,  for  that,  would  have  no  daim  against  the  estate.  The 
claim,  in  that  case,  would  be  made  by  the  other  dde.  If  the 
deceased,  instead  of  giving  this  written  promise,  had  given  the 
money,  and  the  donee  had  taken  and  kept  possession  of  it, 
die  would  not  have  been  under  the  necesdiy  of  presenting  her 
claim  to  the  probate  court,  and  this  gift  would  probably  have 
been  valid,  unless  impeached  for  some  cause  which  has  not  been 
suggested.  But  this  was  not  a  gift;  it  was  merdy  a  promise  to 
give,  and  required  the  same  interpodtions  of  law  to  make  it 
available,  that  are  required  in  any  case. 

This  species  of  gift  was  recognized  by  the  dvil  law  at  an 
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<«rl7  period  in  the  Soman  government,  and  then  received  the 
flame  conetmction  which  has  since  been  put  upon  it  bj  the  com- 
mon law  courts;  and  the  general  principles,  which  govern  and 
distinguish  those  gifts  from  others,  are  well  understood;  but 
flome  controversy  has  arisen  in  relation  to  the  subject-matter  of 
them,  and  mainly  in  relation  to  paper  securities  and  choses  in 
action,  and  some  rather  unmeaning  distinctions  have  been 
made— as  between  bonds  and  notes  of  hand,  and  between  nego- 
tiable notes  and  those  not  negotiable,  and  in  relation  to  this 
point  the  decisions  have  been  somewhat  conflicting.  Some  of 
the  courts  have  held  that  a  bond  was  the  subject  of  such  gift, 
but  that  notes  were  not,  others  have  held  that  a  negotiable  note 
might  be  the  subject  of  a  gift,  but  that  a  note  not  negotiable 
was  not,  and  some  seem  to  suppose  that  a  note,  whether  nego- 
tiable or  not,  might  as  weU  pass  bj  this  principle  of  law  as  a 
bond.  And  my  own  opinion  would  coincide  with  this  last  view 
of  the  case.  I  am  unable  to  see  any  distinction  in  principle,  or 
indeed  any  reason  why  a  note  of  a  third  person  may  not  as  well 
pass  by  a  gift  causa  morHs,  as  a  horse,  or  a  piece  of  furniture, 
or  any  other  species  of  personal  property.  Notes,  whether 
negotiable  or  not,  are  made  the  subject  of  sale  and  purchase, 
and  the  transactions,  in  relation  to  them,  are  recognized  and 
protected  by  law.  In  the  case  of  CoutarU  v.  Schuyler  et  al.,  1 
Paige,  816,  the  chancellor  repudiates  the  distinction  between  a 
bond  and  a  note,  and  adopts  the  doctrine  that  the  note  of  a  third 
person  is  the  proper  subject  of  such  gift.  But  I  am  not  aware 
that  there  is  any  case  to  be  found,  in  which  it  has  been  held 
that  the  note  of  the  donor  is  a  proper  subject  of  such  gift,  ex- 
cept the  case  of  Wright  v.  Wright,  1  Cow.  598,  and  that,  is  not 
regarded  as  a  well-considered  case,  and  is  referred  to  in  the  case 
of  Baymond  v.  Sellick,  10  Oonn.  480,  with  disapfxrobation,  and 
is  opposed  to  the  authority  of  the  case  of  Parish  et  al,  v.  Stone, 
14  Pick.  198  [25  Am.  Dec.  378],  and  is  also  opposed  to  the 
whole  current  of  English  authorities. 

The  case  of  Baymond  v.  Sellick,  above  alluded  to,  is  a  case 
that  coincides  with  the  one  under  consideration  in  every  im- 
portant particular,  and  the  court  go  very  fully  into  the  consid- 
eration of  the  subject,  and  come  to  a  conclusion  with  which  this 
court  is  well  satisfied.  The  doctrine  of  the  case  from  10  Mass., 
before  alluded  to,  upon  which  the  plaintiff  has  relied,  is,  that 
when  the  maker  of  a  note  has  acknowledged  that  it  was  given 
for  value  he  is  not  at  liberty  to  deny  it;  and  it  was  upon  that 
ground  that  the  recovery  was  had  in  that  case,  and  not  on  the 
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gioimd  that  it  was  a  gift  causa  mortis.  Bat,  although  that  doo- 
trme  once  obtained  in  ICasaaohnaetto,  it  is  not  law  theie  now, 
and  I  am  not  aware,  that  it  was  e^er  adopted  in  this  state. 

We  think,  therefore,  dearly,  that  this  note  was  bat  the  eTi- 
dence,  whidh  the  daughter  held,  that  the  deceased,  in  his  life- 
time, had  promised  to  give  her  the  sum  of  money  therein 
expressed,  and  to  be  treated  like  any  other  note  that  is  void  for 
want  of  consideration;  and  to  hold  diflTerently,  we  think,  woold 
establish  a  very  dangeroas  doctrine,  and  one  that  would  over- 
turn our  whole  system  of  testamentary  disposition  of  estates. 
It  might,  in  some  cases,  put  whole  estates  at  the  mercy  of  a  few 
interested  individuals,  who  happen  to  have  access  to,  and  who 
have  gained  the  confidence  of  the  dying  man,  and  the  transac- 
tion would  be  disincumbered  of  all  the  salutary  checks  which 
the  law  has  thrown  around  the  disposition  of  property  by  will 
— there  being  no  witnesses  required,  and  there  being  no  tribunal 
instituted  by  law  for  the  purpose  of  testing  its  validity  after  the 
decease  of  the  donor;  and  tiie  very  circumstance  which  some- 
times renders  a  will  suspicious  is  the  living  principle  in  a  donatio 
causa  mortis.  The  circumstance  that  a  will  is  made  just  at  the 
closing  period  of  life,  when  the  judgment  of  the  testator  has 
become  weakened  by  sickness  and  the  prostration  of  his  physi- 
cal powers,  and  when  the  consideration  of  dollars  and  cents 
must  have  lost  much  of  its  hold  ui)on  his  affections,  is  always 
taken  into  the  account,  and  weighs  against  the  validity  of  a  will. 
Whereas  a  danaHo  causa  mortis,  to  have  any  validity,  must  be 
made  in  the  donor's  last  sickness,  in  view  and  in  contemplation 
of  approaching  death;  and,  unlike  wills,  is  perfected  only  by 
the  delivery  and  possession  of  the  gift.  Donatio  perficitur  pos^ 
9es8ione  aocipientis:  Noble  v.  Smith  et  ai.,  2  Johns.  62  [8  Am. 
Dec.  899]. 

The  judgment  of  the  county  court  is  affirmed. 


OcnvBiDMRAnoN  or  Lovb  avd  AmcnoN  is  not  suffioieiit  to  mpport  m  ooo- 
tTAOt:  PrktUr  T.  PHetUr,  28  Am.  Deo.  191.  Bat  in  Pemtkig  ▼.  Speed,  19 
Id.  269,  it  it  held  that  the  0Qnsidei»tion  of  natonl  ftffeotion  lor  the  ■mrign 
ment  and  delivery  of  a  bond  for  the  conveyuioe  of  land,  renders  the  aadgn- 
ment  valid,  ao  that  a  oonrt  of  equity  will  not  vacate  it.  Ab  to  the  aoffieienoy 
of  a  meritorioQB  oonaideration  to  entitle  one  to  tpedfic  performanoe,  aee  the 
note  to  Andereon  v.  Cheen,  23  Id.  427. 

BsNxnr  to  Promisor,  or  Loss  or  Damaob  to  Promisrb,  n  QuFwianen 
OomuDiRaTiON  to  aapport  a  promiae:  Fisher  v.  BartUU,  22  Am.  Dea  226| 
ffimd  V.  HMMp,  26  Id.  107;  Chkk  ▼.  Trevetl,  37  Id.  68. 

Donatio  Gaitsa  Mortis,  What  SurnciBNT  in  Obnbbal:  See  MtDatwdl 
V.  Murdoch.  9  Am.  Dec.  684;  Friester  v.  PrieMer,  23  Id.  191;  Bradley  v. 
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Bmi,  Id.  607;  HaU  ▼.  ffowartF$  Adm'n,  33  Id.  115;  BomMum  r,  SidOitger, 
Id.  026;  WeaUm  ▼.  ffighi,  35  Id.  250. 

Donatio  Gauba  Mortib  or  Donor's  own  Kora  Is  not  good:  lUk  ▼.  Oox^ 
9  Am.  Deo.  191;  PrieHer  ▼.  Pricier,  23  Id.  191;  BradUy  t.  HmU,  Id.  608, 
note;  Hoa  v.  BowmTa  AdnCv,  33  Id.  115.  The  validity  of  gifts  eaum 
mutrtU  of  notes  and  other  ohoses  in  action  is  disonssed  at  length  in  the  note 
toBratUe^r.  Hyni,2ild,  000.  See  also  ^omemafi  v.  iStdZln^sr,  33  Id.  026; 
We$tcm  T.  Bigkt^  35  Id.  251;  Onmr  ▼.  Cfrwnr,  Id.  310.  In  Seoond  NaUnmal 
BankT.WaUam$,  13  Mioh.  201,  the  prindpal  case  was  dted  as  anthcnity  for 
the  position,  that  no  mere  oontraot^  liaUlityt  or  obligation  can  be  regarded  as 
m  pioper  sabjeet  of  a  gift  canua  morlic 
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MOBSOAOB   TO  SSOUIUB   WHAT  MOBTOAGOB  ^'HAT    OWS    OH    BOOX**  tO  tilt 

mortgagee,  is  a  mortgage  to  seoare  fatnre  indebtedness,  espeoially  whsfo 
no  book  aoooont  exists  at  the  time,  and  is  valid,  if  reoofded,  as  against 
a  subsequent  mortgagee,  and  ooven  book  debts  oootmoted  after  the  sub- 
sequent mortgage,  but  before  aotnal  notice  to  the  prior  mortgagee  to 
midLC  no  further  advances. 

MOBIOAOB  TO  SXCUBB  NoTB    AND   AlBO    FUTOBB    iHDIBTEDNnS   ON  BoOK 

Account,  ui  not  limited  to  items  of  indebtedness  on  book  account  eodst- 
lug  at  the  maturity  of  the  note. 

8OMBQ0XNT  MOBTOAOKB  MAT  LdCIT  FUBgmB  AdTANCBB  NT  PlUOB  MOB^ 

GAOXB,  on  a  piortgage  to  secure  future  Indebtsdnsss,  by  actual  notice  t» 
that  effect. 
Bboobdino  or  Subsiqubnt  Mobtoaob  is  not  Nonas  to  Pbiob  Mobt- 
OAGXB  to  limit  his  right  to  make  advances  onamortgsge  to  secure  future 
indebtedness,  nor  is  actual  knowledge  of  the  subsequent  mortgage  suffi* 
dent. 

Ejxotment  on  a  mortgage.  Judgment  for  the  plaintiff.  Mo* 
tion  to  redeem  by  subsequent  mortgagees.  The  court  included 
in  the  amount  due  on  the  plaintiff's  mortgage  items .  of  an  ac- 
count which  accrued  after  the  recording  of  the  subsequent 
mortgage.  The  subsequent  mortgagees  excepted.  The  plaint- 
iff's mortgage  was  given  to  secure  a  certain  note,  ''and  alsa 
what  I  may  owe  him  on  book,  and  if  the  note  and  book  account 
is  paid,  then  this  deed  is  to  be  null  and  Toid,''  etc.  Other  facta 
appear  from  the  opinion. 

iFbo^,  Everts,  and  8,  H.  and  E,  F.  Hodgee,  for  the  defendants^ 

ThraU  and  Pond,  for  the  plaintiff. 

By  Court,  Wuxjaxb,  C.  J.  The  plaintiff  recoyered  judgment 
against  the  defendants  in  an  action  of  ejectment,  and  the  de- 
fendants, in  pursuance  of  the  provisions  of  the  statute,  filed 
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their  motion  to  redeem.  The  oonxt  ascertained  the  Bum  due  in 
eqniij  to  the  plaintiff,  allowing  the  note  deeoribed  in  the  condi- 
tion of  his  moriigage  deed,  and  also  the  amount  due  to  him  on 
book — ^to  which  an  exception  was  taken;  and  the  inquiiy  now 
is,  whe&er  the  decision  of  the  court  was  correct. 

The  mortgage  deed  from  the  defendant,  Colyin,  to  the  plaint- 
iff is  dated  October  12, 1888,  and  was  recorded  the  sixteenth  of 
the  same  month;  the  condition  was,  to  pay  a  note  of  five  hun- 
dred and  thirty-four  dollars,  of  the  same  date  as  the  deed,  pay- 
able one  day  after  date,  with  annual  interest,  and  also  ''for 
what  I  may  owe  him  on  book."  The  mortgage  from  Colyin 
to  the  Smiilis,  the  other  defendants,  was  dated  June  27, 1840, 
and  was  recorded  September  80, 1840.  No  fraud  in  the  plaint- 
iff is  found;  the  Smiths,  being  second  mortgagees,  their  debt  is 
to  be  postponed  to  the  plaintUTs.  It  does  not  appear  that  the 
Smiths  were  creditors  of  Colyin,  or  that  the  mortgage  was  taken 
to  secure  that  debt;  but  it  is  to  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  it  was  taken  to  secure  an  adyance 
made  at  that  time.  The  questions  arising  in  the  case  are:  1. 
What  is  the  construction  to  be  put  on  the  condition  in  the 
plaintiffs  mortgage?  2.  If  to  secure  a  future  indebtedness, 
whether  the  condition  is  void  as  to  after  purchasers?  And  8. 
What  is  the  extent  of  the  indebtedness  from  Oolyin  to  the 
plaintiff,  which  is  secured  by  the  mortgage? 

1.  The  condition  evidently  refers  to  a  future  time;  it  is, 
^'what  I  may  owe  him."  Teken.  in  connection  with  the  &ct 
that  no  part  of  the  plaintiff's  account  had  been  contracted  at 
the  date  of  the  mortgage,  the  first  charge  being  the  fifteenth  of 
October,  it  is  beyond  controversy  that  a  future  indebtedness  was 
contemplated,  and  a  debt,  to  be  incurred  thereafter,  was  in- 
tended to  be  secured  by  the  mortgage.  It  can  not,  therefore, 
be  said  that  the  mortgage  only  secures  what  Colvin  might  owe 
at  that  time.  It  is  to  be  construed,  therefore,  as  a  mortgage  to 
secure  future  advances. 

2.  The  second  question  is,  whether  such  a  condition  is  in- 
definite and  uncertain,  and,  under  our  recording  system,  should 
be  declared  void.  If  it  were  practicable,  it  might  be  desirable^ 
that,  in  all  cases,  the  true  situation  of  real  estate,  and  the  ex- 
tent of  all  incumbrances  upon  it,  should  be  definite  and  certain,, 
and  appear  on  the  record.  The  effect  of  this,  however,  would 
be  to  limit  the  beneficial  effect  of  mortgage  securities,  and  con- 
fine them  to  cases  where  the  extent  of  the  incumbrance  could 
be  ascertained  and  rendered  certain  at  the  time  of  executing  the 

Ax.  Dbo.  Vox..  XUI— 88 
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mortgage^  and  be  made  to  appear  in  the  condition;  thiB  would 
ezclade  all  mortgages  of  indemnity,  all  mortgagee  to  secure 
against  official  neglects  and  delinquences,  and  all  mortgages  to 
secure  future  advances.  All  this  class  of  mortgages  must  neces- 
sarily be  to  secure  sums  indefinite  and  uncertain  at  the  time  the 
mortgage  is  executed.  Thus  to  limit  the  power  of  mortgaging 
is  not  called  for  by  considerations  of  expediency ,  and  is  opposed 
to  authority:  Conard  t.  AUanUc  Insurance  Co.,  1  PeL  448; 
Shirras  ei  al.  t.  Oaig  et  al.,  7  Oranch,  84.  It  is  sufficient  that 
the  amount  of  the  incumbrance  can  be  rendered  certain.  We 
can  not,  therefore,  say  that  this  mortgage  is  **  dangerously  in- 
definite and  uncertain,"  and  therefore  void  between  the  parties, 
as  urged  in  the  argument.  It  was  giyen  to  secure  a  future  in- 
debtedness, or  future  advances,  and  is  recognized  as -valid  by  the 
whole  current  of  authorities,  and  by  all  the  able  writers  on  the 
law  of  mortgages.  Nor  can  we  consider  it  either  void,  or  inop- 
eratire  as  against  subsequent  attaching  creditors,  purchasers,  or 
mortgagees,  inasmuch  as  all  such  have  notice  by  the  record  of 
the  incumbrance,  and  of  what  it  is  intended  to  secure;  and, 
furthermore,  it  is  in  the  power  of  such  creditors,  etc.,  by  giving 
the  requisite  notice,  to  limit  the  amount  of  such  furttier  ad- 
Tances,  so  far  as  they  are  interested  so  to  do 

8.  The  next  question  is,  to  what  time  the  court  should  hare 
limited  the  dealings  between  McDaniels  and  Oolvin,  or  how 
much  of  the  accoimt  of  the  plaintiff  against  Colvin  is  secured 
by  the  mortgage  as  against  the  Smiths.  To  limit  it  to  the  time 
when  the  note  became  due,  as  has  been  contended  for,  would  be 
altogether  arbitrary,  and  would  be  mating  a  contract  which  the 
parties  never  contemplated.  In  this  case,  the  note  fell  due  be- 
fore any  part  of  the  account,  or  any  item  thereof,  was  had  by 
Oolvin.  Ab  between  the  immediate  parties,  McDaniels  and  Col- 
vin,  it  is  not  necessary  to  limit  any  time;  as  long  as  they  were 
willing  to  have  open  and  running  accounts,  and  as  long  as  Mc- 
Daniels was  willing  to  credit  Golvin,  the  mortgage  would  remain 
as  security  for  all  which  Colvin  owed.  As  to  the  Smiths,  it  is 
otherwise.  The  correct  view  of  this  subject  is  this,  that  credit- 
ors, purchasers,  or  mortgagees,  may  prevent  further  advances, 
when  they  become  interested,  by  giving  notice  to  the  first  mort- 
gagee of  their  interest,  and  an  intimation,  at  least,  that  no  fur- 
ther advances  are  to  be  made  on  the  security  of  the  mortgage  as 
against  them.  Something  more  than  a  mere  knowledge  in  the 
mortgagee  of  such  subsequent  interest  of  the  creditor,  etc.,  is 
necessary.    Notice  must  be  given  to  him  to  prevent  any  further 
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dealings  between  bim  and  the  mortgagor  on  the  seonrify.  Bj 
the  recording  a  eeoond  mortgage,  attachment,  ezecntion,  or  deed, 
no  such  notice  is  to  be  inferred;  nor  is  the  record  oonstnictiTe 
notice  to  the  first  mortgagee  of  each  sabseqnent  interest  in  oth- 
ers. The  record  is  constroctiYe  notice  to  all  who  may  afterwards 
become  interested,  and,  on  a  bill  of  foreclosure,  the  plaintiff  is 
required  to  notice  all  sabseqnent  interests  in  the  land  mortgaged 
to  him.  The  persons  interested  in  limiting  the  farther  advances 
mast  give  notice;  bat  the  first  mortgagee  is  not  boand  to  search 
the  records  from  day  to  day  to  learn  whether  his  mortgagor  has 
made  any  farther  incambrances,  or  whether  any  attachments 
have  been  made,  or  to  ascertain  that,  of  which  notice  most  be 
given  him  by  the  persons  interested.  The  inconveniences  at- 
tending this  view,  orged  in  aigoment,  are  merely  imaginary.  If 
the  first  mortgagee  lives  at  a  great  distance,  in  New  York,  or  in 
England,  so  that  the  second  conld  not,  without  great  inconven- 
ience, give  this  actual  notice,  it  is  to  be  remembered  that  it 
would  be  equally  inconvenient,  in  such  a  case,  for  the  mortgagor 
to  obtain  further  advances.  The  arguments  founded  on  this 
idea  of  convenience,  or  inconvenience,  can  have  but  little  weight 
in  settling  the  construction  of  an  instrument,  or  determining  a 
principle  of  law. 

The  cases  upon  the  subject  are  abundant,  and  fully  establish 
the  doctrine  here  laid  down.  In  the  case  of  Chrdon  v.  Oraham^ 
found  in  7  Yin.  Abr.  62,  and  2  Eq.  Gas.  Abr.  698,  pi.  16,  and 
recognized  by  Powell  and  Ooote  in  their  treatises  on  mortgages, 
it  is  said  that  if  A.  mortgages  to  B.  to  secure  a  sum  actually 
limt,  and  for  such  other  sums  as  should  be  afterwards  lent, 
and  A.  makes  a  second  mortgage  to  C.  for  a  certain  sum,  with 
notice  of  the  first  mortgage,  and  then  the  first  mortgages,  having 
notice  of  the  second  mortgage,  lends  a  further  sum,  the  second 
mortgagee  shall  not  redeem  without  paying  as  well  the  money 
lent  after  the  second  mortgage  as  before.  It  was  determined  in 
the  case  of  Wrighison  v.  HvdBon,  Id.  609,  pi.  7,  that,  where  a 
sum  of  money  was  lent  on  mortgage,  and  another  afterwards 
lent  a  sum  of  money  to  the  mortgagor,  and  took  a  judgment, 
which  was  duly  registered,  and  afterwards  the  first  mortgages 
advanced  a  further  sum  without  any  express  notice  of  the  judg- 
ment, the  person  who  took  the  judgment  must  pay  both  mort- 
gages, that  he  ought  to  have  given  notice  to  the  mortgagee,  when 
he  took  the  judgment,  and  that  the  mortgagee  might  have 
searched  the  register,  but  was  not  bound  to  do  it.  In  the  case 
of  Bedfiyrd  v.  BacchuSy  Id.  615,  pi.  12,  where  A.  lent  money  6n 
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a  mortgage  of  lands  in  Middlesex,  which  was  duly  registered, 
B.  lent  money  on  the  same  security,  and  had  his  mortgage 
duly  registered,  then  A.  advanced  a  further  sum  upon  the  same 
land  without  notice  of  the  first  mortgage,  it  was  held  by  Lord 
Chancellor  King  that  the  registiy  of  the  second  mortgage  was  not 
oonstmctiTe  notice  to  the  first  mortgagee  before  his  advance  of 
the  latter  sum;  and  that  it  was  a  constant  rule  in  equiiy,  that, 
if  the  first  mortgagee  advanced  further  sums  without  notice  of 
the  second  mortgage^  his  whole  money  should  be  paid.  These 
eases  are  approved  of  by  Bur  Edward  Sugden  in  his  Law  of 
Vendors,  465,  466. 

These  cases  are  inespeottve  of  the  doctrine  of  tacking  mort- 
gagee, which  prevails  in  England.  The  principles  of  the  cases 
axe  applicable  to  us.  If  mortgages  are  security  there,  for  all 
sums  due  from  the  mortgagor  to  the  mortgagee,  by  the  doctrine 
of  taddng,  they  certainly  are  security  here,  when  the  condition 
of  the  mortgage  expressly  provides  for  further  advances.  Is  it 
necessary  for  a  second  mortgagee,  or  incumbrancer,  to  give  ex- 
press notice,  to  prevent  any  further  advances  from  being  tacked 
to  the  mortgage?  it  is  also  necessary  here,  when  further  advances 
axe  provided  for  in  the  deed.  Is  the  registiy  of  the  second  mort- 
gage, or  incumbrance,  not  considered  as  constructive  notice  to 
the  first  mortgagee,  to  prevent  further  advances,  or  to  prevent 
the  mortgage  from  being  held  as  security  for  any  further  deal- 
ings between  them?  there  is  no  reason  why  it  should  be  held  as 
such  notice  here.  We  see  no  reason,  then,  for  holding  that, 
in  this  case,  the  defendant  should  be  permitted  to  redeem,  un- 
less they  pay  the  whole  amount  in  which  Colvin  was  indebted 
to  Mcl^niels. 

The  case  of  PeUSbcfM  v.  QrimM,  4  Conn.  158  [10  Am.  Dec. 
106],  has  been  much  relied  on  in  the  argument.  This  case  does 
not  appear  to  have  been  decided  on  a  full  examination  of  the 
authorities.  The  judge  who  delivered  the  opinion  indulged  in 
some  remarks,  and  made  some  observations,  well  expressed  and 
creditable  to  him  as  a  scholar  and  writer,  but  which  proved  very 
inconvenient  in  the  investigation  of  after  cases;  and  it  is  apparent 
that  the  court,  in  the  cases  where  this  subject  came  before  them 
afterwards,  while  endeavoring  to  preserve  the  authority  of  that 
case,  have  disregarded  it  so  fair  as  the  learned  judge  treats  these 
mortgages  for  subsequent  advances  as  ''  dangerously  indefinite, 
and  at  war  with  the  policy  of  the  recording  system." 

Our  opinion  on  the  whole  case  is,  that  the  county  court  took 
a  correct  view  of  the  nature  of  the  condition  of  the  plaintifTs 
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mortgage,  and  of  the  extent  of  the  indebtedness  which  it  seonzes, 
and  its  effect  as  to  the  Smiths,  the  second  mortgagees. 
The  judgment  is  therefore  affirmed. 

MOBIOAOBB  TO  SlOITBB  FUTUBl  AOTAVOBB,  VAUDITr  OF:   See  Dkfmr  T. 

MeLtmgUimf  20  Am.  Deo.  606,  and  the  note  thereto  diicniMrfng  this  labjeot  al 
kogth.    QuB  9^  OommerekU  Bank  T.Chmiditohamt^Jd.  922,93!^ 
ia  the  note  thereto. 


Bbownsoh  v.  Bjjll. 

[16  ymunm,  800.] 

OoinnBTAirca  to  Husband  and  Wqpb  Teste  in  them  a  peeoliar  estate,  har- 
bg,  like  Joint  tenancy,  the  attrilrate  of  soryiyonhip,  but  distinguished 
from  Joint  tenancy  by  the  fact  that  each  takee  the  whole  title.  Snob  a 
oonr^yance  is  not  within  a  statute  declaring  that  a  conreyanoe  to  two  or 
more 'shall  be  deemed  to  create  a  tenancy  in  common  instead  of  a  Joint 
tenancy  if  it  is  not  expreesly  provided  otherwise  in  the  oonTeyance. 

UlTDXa  GOWSTANOB  TO  HVSBAirD  AND  WOPB,   IV  THX  WOPB  SUKVIVM  shs 

takes  the  whole  estate,  sad  not  as  tenant  in  oommon  with  creditors  of  the 
husband  levying  apon  the  land  in  his  life-time. 

EjBOTMBirr  for  certain  land  claimed  hy  the  plaintiff  as  snrvivov 
of  her  husband,  the  land  having  been  conveyed  to  the  husband 
and  wife  by  one  Chipman.  The  defendants,  who  were  in  posses- 
sion, claimed  under  conveyances  from  certain  creditors  of  the 
husband,  who  levied  upon  the  land  in  his  life-time.  The  court 
below  held  the  parties  tenants  in  common,  and  gave  judgment 
for  the  plaintiff  for  an  undivided  moieiy.  Both  parties  ex- 
cepted, the  plaintiff  insisting  that  she  should  recover  the  whola, 
and  the  defendants  claiming  that  she  could  not  recover  without 
showing  title  in  Chipman. 

O,  Litudey,  for  the  plaintiff. 

Pondf  for  the  defendants. 

By  Court,  Botob,  J.  The  extent  of  the  plaintiffs  right  d^ 
pends  on  the  nature  of  her  estate,  acquired  under  the  deed  to 
herself  and  husband.  If  she  took  but  the  estate  of  a  tenant  in 
common  with  her  husband,  she  has  recovered  to  the  extent  of 
her  right.  But  if  she  took  the  estate  of  a  joint  tenant  with  him, 
or  an  estate  to  which  Qiejtia  accrescendi  was  incident,  she  is  now 
entitied  to  the  whole  by  survivorship. 

There  appears  to  be  no  doubt,  that,  by  the  common  law,  a 
conveyance  to  husband  and  wife  vests  in  them  a  peculiar  estate, 
not  corresponding  with  a  tenancy  in  common,  nor  fully  with  a 
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joint  tenancy;  but  approaching  much  nearer  to  the  latter  than 
the  former.  It  agrees  ^th  a  joint  tenancy  in  the  distingaiah- 
ing  feature  of  BuirivorBhip,  but  diflTeni  from  it  in  the  entiretj  of 
title,  as  well  as  seisin,  of  each  grantee  in  the  whole  estate;  they 
have  but  one  title,  and  each  owns  the  whole.  Joint  tenants  are 
said  to  be  seised  per  iotU  et  per  my,  which  means  that  each  ten- 
ant has  a  seisin  of  the  whole,  but  a  title  only  to  his  aliquot  part. 
A  further  difference  consists  in  the  want  of  power  in  the  hus- 
band or  wife,  without  the  other's  concurrence,  to  convey  to  any 
third  person,  and  thus  to  sever  the  tenancy:  Oo.  lit.  187;  2  Bl. 
Oom.  182;  Doe  dem.  Freeiitme  v.  ParraU,  6  T.  B.  664;  4  Kent's 
Com.  862. 

But  it  is  insisted  that  the  law  was  altered  in  this  state  by  the 
statute  of  A.  D.  1797,  which  enacted,  that  a  conreyance  to  two 
or  more  persons  should  be  construed  to  createa  tenancy  in  com- 
mon, and  not  a  joint  tenancy,  unless  the  instrument  of  convey- 
ance  should  expressly  provide  otherwise.  That  act  was  founded 
in  a  principle  of  policy  ui  favor  of  the  estate  in  common,  as 
being  more  consonant  to  the  genius  of  republics,  which  is  gen- 
erally recognized  in  this  countiy.  Statutes  to  the  same  effect, 
and  expressly  based  upon  this  poHoy,  exist  in  other  states.  Yet 
those  statutes  have  been  holden  not  to  affect  conveyances  to 
husband  and  wife.  As  the  policy  ui  favor  of  destroying  joint 
tenancies  can  have  little  or  no  application  to  this  class  of  con- 
veyances, courts  have  felt  it  to  be  their  duty,  in  considering 
cases  like  the  present,  to  expound  these  statutes  according  to 
the  strict  legal  import  of  the  terms  used.  Such  a  conveyance 
has  accordingly  been  excluded  from  the  operation  of  the  statute 
on  two  grounds:  1.  Because  the  estate  created  by  it  is  not  in 
legal  contemplation  an  estate  in  joint  tenancy,  and  therefore 
not  the  estate  upon  which  the  statute  was  professedly  designed 
to  operate;  2.  Because  it  is  not  in  a  legal  sense  a  conveyance  to 
two  persons,  but  to  those  who,  for  this  purpose,  are  accounted 
but  one  person  in  law:  Jackson  v.  Stevens,  16  Johns.  110;  StiUiff 
V.  Forgey,  1  Cow.  89;  Doe  ex  dem.  De  Peyeter  v.  HowUmd,  8  Id. 
277  [18  Am.  Dec.  446];  Shaw  v.  Hearsey,  6  Mass.  621;  Fbx  v. 
Fletcher,  8  Id.  274;  Vamum  v.  Jbboi,  12  Id.  474  [7  Am.  Deo. 
87];  Draper  v.  Jackson,  16  Id.  480.  We  are  disposed  to  follow 
these  authorities,  in  preference  to  the  one  cited  from  Connecti- 
cut, which  appears  to  proceed  mainly  upon  general  usage  in 
that  state. 

The  argument  urged  ID  behalf  of  creditors  has  the  lessweighty 
if,  as  we  suppose,  the  estate  is  liable  to  attachment  and  exeou* 
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iion  at  all  times  dnzing  the  joint  lires  of  the  ownerSy  subject, 
indeed,  to  unoertainiy  as  to  the  value  of  the  debtor's  interest. 
But  such  uncertainty  attends  erery  life  estate,  and  most  other 
defeasible  or  contingent  estates.  The  result  is,  that,  as  the 
plaintiif  has  surviyed  her  husband,  we  consider  her  entitled  to 
the  whole  tract  of  land,  for  which  the  action  was  brought.  This 
conclusion  must  lead  to  a  reversal  of  the  judgment  below,  with- 
out regard  to  the  question,  whether  all  the  defendants  were 
shown  to  be  holding  in  subordination  to  the  plaintifTs  title. 

Judgment  reversed,  and  the  cause  remanded  to  the  couniy 
court. 


OoarrmTAJnoM  «o  Hubsavp  ajkd  Wm:  See  the  note  to  Dm  v.  ffardm' 
herffik,  18  Am.  Dea  877,  diaooMiiig  this  lal^eet  See  alio  Taml  v.  OamipbtU, 
S7  Id.  606;  and  note,  referring  to  other  oaeee  in  thia  aeriaa;  Hmdkig  v. 
SpHnger,  SI  Id.  61,  and  Jaekmm  t.  MeChimeU  82  Id.  489,  and  notee. 


Gbben  V.  Sfebbt. 

[16  Vmnm,  880.] 
Wm  HAS  No  AuTBOMTT  TO  Lbnd  HiTSBAino'a  Goods  in  the  abaaaoe  of 
evldenoe  of  eny  oiroometanoei  from  which  it  may  be  inferred  that  ahe  ia 
anthoriaed  to  act  aa  hie  agent,  and  the  borrower  neglecting  to  return  the 
iwmpei'i^  on  demand  ia  liable  for  ite  conyerrion. 
JjnuLgT  IB  LiABUi  IK  Tbovxb  ior  Watoh  Bobbowxd  raoM  OwirsR'a  Win 
and  not  retomed  on  demand,  where  no  expreaa  or  implied  antfaority  to 
lend  it  hi  shown,  or  even  if  each  eathority  ia  ahown,  if  he  naea  it  for  a 
pnrpoee  from  that  for  which  it  waa  borrowed. 


Tbovbb  for  a  certain  watch,  which,  from  an  agreed  statement 
of  facts,  it  appeared  that  the  defendant,  then  a  minor,  bor- 
rowed from  the  plaintifTs  wife.  At  the  end  of  the  week,  and 
several  times  afterwards,  the  plaintiif  called  on  the  defendant 
for  the  watch;  but  the  defendant  said  he  had  left  it  at  a  watch- 
maker's for  repairs,  but  would  return  it.  After  this  action  was 
brought,  the  defendant  returned  the  watch,  and  offered  to  pay 
costs;  but  the  plaintiff  declined  to  receive  it.  Judgment  for 
the  value  of  the  watch;  and  the  case  was  brought  here  on  ex- 
ceptions by  the  defendant. 

D.  BobertSfjun.,  for  the  defendant. 

IGmer  and  Burton,  for  the  plaintiff. 

By  Court,  Bsmmr,  J.  This  case  came  beftxre  the  county 
court  upon  a  statement  of  facts  agreed  upon,  on  which  judg- 
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ment  "was  rendered  for  the  plaintiff.  Before  the  defendant  oan 
Buooeed  on  his  bill  of  exceptions,  he  most  make  out  affirmativelj 
that  there  "was  error  in  the  judgment  of  the  ooonfy  oonri  The 
case  finds  that  the  watch  -was  borrowed  of  the  wife  of  the  plaini- 
iff  by  the  defendant,  who  was  a  minor,  for  one  week.  Neithar 
the  absence  of  the  husband  from  home  at  the  time»  nor  any  at- 
tending circumstances  are  shown,  from  which  it  could  be  in- 
ferred that  the  wife  acted  as  the  authorized  agent  of  the  hus- 
band. The  wife  is  not,  prima /acie,  the  husband's  agent  for 
leasing  his  lands,  or  lending  his  horses,  or  watches,  because  it 
does  not  come  within  the  ordinary  scope  of  her  business.  To 
render  the  act  of  the  wife  of  any  binding  effect  against  the  hus- 
band, the  agency  must  hare  been  jxroYed  or  inferred  by  the 
triers  from  the  circumstances  attending  the  case.  No  such  fact 
is  agreed  upon  or  found  by  them. 

It  has  been  argued,  at  the  bar,  that  the  subsequent  assent  of 
the  husband  to  the  act  of  the  wife  might  have  been  inferred 
from  his  not  having  demanded  the  watch  until  after  the  expira- 
tion of  the  time  for  which  she  lent  it.  It  is  a  sufficient  answer 
to  this,  to  say  that  his  assent  is  neither  found  nor  agreed  upon 
by  the  case  stated.  The  result,  then,  is,  that  the  defendant 
took  and  carried  away  the  watch  without  the  license  of  the  hus- 
band; and  when  there  is  connected  with  this  the  fact  of  the  con- 
tinued neglect  of  the  defendant  to  return  the  watch  to  the 
plaintiff,  though  repeatedly  called  upon  for  that  purpose,  and 
keeping  the  same  within  his  control,  we  have  no  doubt  of  the 
sufficiency  of  the  facts  agreed  upon  to  show  a  wrongful  conver- 
sion of  the  property  by  the  defendant. 

The  fact  that  the  defendant  was  a  minor  can  not  avail  him. 
The  cause  of  action  does  not  arise  from  a  contract;  the  properly 
was  never  bailed  by  the  husband,  or  his  authorized  agent,  to 
the  defendant.  But,  even  in  cases  where  property  is  bailed  to 
a  minor,  and  he  uses  the  property  for  a  different  purpose  from 
that  for  which  it  was  bailed,  the  bailment  is  thereby  determined, 
and  the  minor  is  liable  in  trover.  The  cases  of  Homer  v.  Thumg, 
8  Pick.  492;  Rice  v.  dark,  8  Yt.  109;  and  Vasse  v.  Smiih,  6 
Oranch,  226,  go  upon  this  ground. 

The  judgment  of  the  county  court  is  affirmed. 


WnPB  MAT  Bum  Husband  as  ms  Aosnt,  Whxit:  See  Ba^amim  v.  Bmr 
fasnln^  89  Am.  Deo.  3S4,  and  oasea  cited  in  the  note  thereto.  See  alw  jRstter 
▼.  Smenon,  p09t. 

Bailee  Misusnro  Propebtt  Liable  tob  Ck>NVBB8iON:  See  JTkvt  v.  AUimer, 
•Jite,  600,  and  oaaea  cited  in  the  note  thereto. 
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IxwAWifs  LtAMSLOT  lOK  ToBSB  growing  <mt  of  or  ooxinaotod  with  contmotet 
Bm  tb>  aota  to  ffmmpkt^y  t.  DtmgiUmt  88  Am.  Dee,  179.  See  aleo  Airlqr  t. 
MtmO!,  8i IL  146^  and  PeopUy.  KmdaH 91 U.  910,  and  OMee  eited  ialbi 
tlMMtol  also  IFeiC  ▼.  JToofv,  80  Id.  23B. 


PdINOOK   U    GIiOUGBL 


[i6TteiiQaR»aoo.] 

Tbuct  Abibbs  oklt  IK  Fator  or  Pabtt  PAmro  Oonmiauii- 
iicnry  or  eome  pert  thereof,  et  the  time  of  the  pnrohiee,  where  land  k 
pordhaaed  and  the  oonveyanoe  taken  in  another's  name^  and  a  anbaeqiUBl 
payment  will  not  niffioe. 

Pab>  Patxent  or  Ck>iraiDMBATioN  n  hot  Pabt  PwaomiAyca,  ao  ae  to 
takea  parol  oontraot  for  the  aale  of  land  out  of  the  atatate  of  firanda. 

Pabol  AoBSXBfKNT  TO  PuBCSAsa  Laitd  AS  Agxht  lOB  Ahothbb  oan  not 
be  enforoed  and  a  conveyanoe  to  the  prinoipal  decreed,  where  the  agnt 
takee  a  deed  in  hie  own  name  and  pays  part  of  the  parohaee  money  and 
aaeoxea  the  residae,  and  then  refaeee  to  conTey  to  the  principal,  deniea 
the  agreement,  and  reUee  on  the  atatate  of  franda  in  hia  answer,  if  it  ap- 
pean  that  there  was  no  agreement  to  take  the  deed  in  the  principal's 
name  and  the  principal  famishes  no  part  of  the  ccnsidevation  for  the 
porohase,  although  he  afterwards  pays  part  of  it. 

AoniT  FRAUDULaNTLT  Takzvo  OoNYETAVca  IK  HiB  OWN  Kamx,  Instead  of 
to  his  principal,  on  a  porchase  of  land  for  the  latter,  will  be  decreed  to 
convey  to  the  principal 

CouBT  DsNTiKo  SPBomo  PiBVOBifAKOB  MAT  BBTAiir  BiLL  and  decree  re- 
payment of  consideration  money  paid  on  a  parol  agreement  for  the  sale 
of  land,  bat  will  deny  costs  to  either  party. 

Bill  to  oompol  a  conYeyanoe  by  the  defendant,  Olough,  to  the 
<natory  Bandllai  Pinnook,  of  certain  land  alleged  to  ha^e  been 
pforohased  of  one  Olark.  The  bill  alloged,  in  snbetance,  that 
the  land  had  been  conveyed  to  Clark  by  the  orator's  father  in 
consideration  of  an  agreement  by  Olark  to  sapport  the  orator's 
father  during  life;  that  the  orator  becoming  apprehensive  as  to 
Olark's  solyency,  employed  the  defendant  to  purchase  the  land 
back  for  him;  tiiat  the  defendant  accordingly  agreed  with  Olark 
to  pay  him  a  certain  sum,  and  to  indemnify  him  against  his 
agreement  to  sapport  the  orator's  father  in  consideration  of  a 
eonveyanoe  of  the  land  to  the  orator;  that  the  defendant  subse^ 
quently  procured  a  conveyance  from  Olark  to  himself  by  assur- 
ing Clark  that  he  would  convey  to  the  orator,  and  paid  part  of 
the  purchase  money,  gave  notes  for  the  residue,  and  also  a  bond 
of  indemniiy  against  the  agreement  to  support  the  grantor^s 
father,  and  that  he  afterwards  promised  the  orator  that  he 
would  convey  to  him;  and  the  orator  paid  to  one  Newton  cer* 
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tain  money  borrowed  by  the  defendant  to  pay  on  the  purchase 
monejy  and  had  also  paid  one  of  the  notes  to  Churk,  and  had 
promised  and  tendered  full  payment  to  the  defendant  of  the 
whole  sum  for  which  he  had  become  liable  to  Clark,  with  foil 
indemnity  against  his  bond  of  indemniij  to  Olark,  and  had  re- 
peatedly reqnested  a  oonTeyance  of  the  premises,  bat  that  the 
defendant  had  conoeired  the  fraudulent  design  of  retaining  the 
title,  and  by  paying  Clark  one  hundred  dollars,  and  stating  that 
it  was  in  accordance  with  the  orator's  wishes,  had  induced  Clark 
to  surrender  the  indenmiij  bond,  and  had  absolutely  refused  to 
oouTey  to  the  orator.  The  answer  denied  all  the  i«ftfflri>l  alle- 
gations, and  especially  the  alleged  agreement  to  procure  a  deed 
from  Clark  to  the  orator,  and  insisted  that  the  defendant  had  pur- 
chased for  himself.  The  answer  further  alleged  that  the  agree- 
ment, if  any,  was  by  parol,  and  relied  on  tlie  statute  of  frauds. 
The  facts  proved  appear  from  the  opinion.  Decree  by  the  court 
of  chancery  for  a  conveyance  upon  payment  of  the  residue  of  the 
purchase  money  with  ttie  money  paid  for  the  indemnity  bond» 
deducting  the  orator's  costs.    Both  parties  appealed. 

T,  HtUchinson^  for  the  orator. 

Ohandler  and  BiUimgs^  for  the  defendant 

By  Court,  Behiiett,  J.  The  object  of  this  bill  is  to  compel  the 
defendant,  who  has  the  legal  title,  to  convey  the  land,  described 
in  the  bill,  to  the  orator.  The  bill  alleges,  in  substance,  that 
the  orator  employed  the  defendant,  as  his  agent,  to  purchase  the 
premises  for  him  of  one  Jasper  Clark,  and  to  take  the  convey- 
ance of  them  directly  to  the  orator.  This,  in  the  answer,  is  un* 
equivocally  denied;  and  the  defendant  swears  that  he  purchased 
them  on  his  own  account,  and  sets  out  in  his  answer  the  con- 
sideration which  he  paid,  and  which  is  in  unison  with  the  con- 
sideration set  out  in  the  bill. 

It  is  important  to  see  how  far  the  answer  is  overcome  by  the 
other  proofs  in  the  case,  and  the  material  allegations  in  the  bill 
sustained.  There  is  no  written  contract  between  these  parties, 
and  the  orator  relies,  in  the  main,  upon  the  after  conversations 
and  admissions  of  the  defendant.  Some  six  or  eight  witnesses 
testify  that  they  heard  Clough  say  that  he  had  bought  the  farm 
for  Barzillai,  and  that  he  did  not  want  it  for  himself;  and  one 
(Mr.  Baker)  adds  that  he  said,  that  Barzillai  was  to  give  him 
the  same  which  he  paid,  and  pay  him  for  his  trouble.  Morris 
says  that  Clough  told  him  that  he  bad  bought  the  farm  for 
Barzillai,  that  Barzillai  and  wife  employed  him  to  buy  it,  and 
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that  he  had  taken  a  deed  of  it,  and  that  Bamllai  might  haTe  it, 
and  he  did  not  care  if  he  did  not  pay  him  in  fire  years.  The 
testimony  of  Ixa  Da^is  shows  that  Glongh  said  he  was  malring 
a  trade  for  Barrillai,  and  that  he  had  agreed  to  pay  him  well  for 
it,  and  that  he  was  to  pay  him  what  he  had  to  pay  Clark,  and 
get  up  the  bond  which  Clark  had  given  for  the  snpport  of  old 
Mr.  Pinnock  and  his  wife.  Davis  testifies  that  he  understood 
the  same,  in  substance,  from  both  of  the  parties,  when  together. 
Other  witnesses  testify  to  the  declarations  of  dough,  tiiat  he 
made  the  trade  for  Barzillai.  We  are  all  satisfied  that  Clough 
purchased  the  place  with  an  understanding  between  himself  and 
the  orator  that  he  was  to  have  it  of  him  upon  some  terms,  and 
probably  upon  those  stated  by  Ira  Davis.  The  subsequent  ar- 
rangement, by  which  the  orator  paid  the  note  given  by  Clough 
to  Newton  for  moneys  to  pay  to  Clark  towards  the  land,  and  also 
his  payment  of  the  fifty-dollar  note,  lead  to  the  same  conclusion. 

But  the  important  inquiry  is,  was  there  an  agreement  made 
between  the  parties,  before  the  purchase,  that  the  defendant 
should,  as  the  agent  of  the  orator,  make  the  purchase  in  the 
name  of  the  orator  and  take  the  title  to  the  principal^  and  not 
to  himself?  The  answer  negates  any  such  agreement.  The 
fact  that  Clough  paid  and  secured  to  Clark  the  consideration  to 
be  paid  for  the  farm,  from  his  own  means,  renders  it  highly 
probable  that  it  would  be  the  understanding  of  the  parties  that 
the  defendant  should,  for  the  time  being  at  least,  hold  the  legal 
title,  though  the  purchase  might  have  been  designed  ultimately 
for  the  benefit  of  the  orator.  This  is  consistent  vrith  the  re- 
peated declarations  of  Clough,  that  he  was  making  the  trade  for 
Barzillai,  and  that  BaTmllai  was  to  have  the  farm.  It  seems 
also,  that,  when  Barzillai  and  Clough  came  to  Dr.  Davis,  and 
the  deed  running  to  Clough  and  the  contract  which  he  had 
given  to  Clark  were  read  to  the  orator,  he  expressed  no  surprise, 
or  dissatisfaction,  that  the  deed  was  given  to  the  defendant,  but 
at  once  commenced  a  negotiation  with  Clough,  with  a  view  to 
have  him  deed  to  him. 

The  orator  has  not  alleged,  in  his  bill,  that  the  defendant 
fraudulently  took  the  deed  to  himself,  after  having  agreed  to 
take  the  deed  to  the  orator.  The  allegation  is,  that  the  defend* 
ant  persuaded  Clark  to  give  the  deed  directly  to  himself,  upon 
his  jxromiaing  soon  after  to  give  a  deed  to  the  orator.  It  is 
avenred  in  the  bill  that,  after  this,  Clough  conceived  the  frauds 
ulent  purpose  of  retaining  the  land  and  of  refusing  to  deed 
to  the  orator.    There  is,  I  think,  no  witness  who  tec^cs  t^  an 
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agxeement  between  the  parties  to  this  8uit»  that  the  deed  from 
Olark  was  to  hare  been  giren  directly  to  the  orator;  thoogh  it 
18  troe  that  Clark  testifies  that  it  was  first  agreed  between  him 
and  Oloogh  that  he  should  deed  directly  to  the  orator,  yet,  he 
says  after  some  conversation  with  Davis,  it  was  agreed  between 
him  and  dough  that  the  deed  should  be  given  to  the  latter,  and 
that  he  should  thereafter  deed  to  the  orator,  whenever  it  should 
be  so  agreed  between  them.  The  orator  can  claim  no  benefit 
from  any  agreement  between  the  defendant  and  Clark,  being  in 
no  way  a  party  to  it;  and  besides  it  eventuated  in  an  agreement 
to  give  the  deed  to  the  defendant.  We  think,  then,  all  that  the 
orator  can  claim  from  the  proofs  in  the  case  is,  that  the  defend- 
ant was  authorized  by  the  orator,  under  a  parol  agreement,  to 
purchase  the  fazm  of  Clark  in  his  own  name,  in  trust  for  the 
benefit  of  the  orator,  and  to  deed  to  him  thereafter,  upon  a 
future  anangement  to  be  made  between  them,  either  upon  prin- 
ciples then  settled  upon,  or  upon  such  as  should  thereafter  be 
agreed  upon. 

The  question  then  arises,  whether  such  a  state  of  facts  creates 
an  equitable  title  to  the  fazm  in  the  orator,  which  will  enable 
him  to  call  upon  the  defendant  in  a  court  of  chancery  to  sur- 
render to  him  the  legal  title.  The  statute  enacts, "  that  no  trust 
concerning  lands,  excepting  such  as  may  arise  or  result  by  im- 
plication of  law,  shall  be  created  or  declared,  unless  by  an  in- 
strument in  writing,  signed  by  the  party  creating  or  declaring 
the  same,  or  by  his  attorney."  There  are  no  facts  in  this  case 
which  will  create  a  resulting  trust,  or,  as  it  is  called  in  the  stat- 
ute, a  trust  by  implication  of  law.  The  consideration  paid  to 
Clark  for  the  farm  was  not  furnished  by  the  orator,  but  was  paid 
by  the  defendant  himself  at  the  time  of  the  purchase.  The  pay- 
ment made  by  the  orator  of  the  fifty-dollar  note  and  of  the  one 
to  Newton,  subsequent  to  the  purchase  made  by  the  defendant, 
can  not  have  the  effect  to  raise  a  resulting  trust  in  behalf  of  the 
orator.  To  have  such  efibct,  the  consideration,  or  some  part  of 
it,  which  was  paid  for  the  land,  must  have  been  furnished  by  the 
orator  at  the  time  of  the  purchase:  Botsfard  Y.£urr,  2  Johns. 
Ch.  414;  Steere  Y.Steere,  6  Id.  1  [9  Am.  Dec.  256].  Though  we 
are  satisfied  that  the  orator  has  paid  to  the  defendant  a  part  of 
the  consideration,  upon  which  he  was  to  deed  to  the  orator,  yet 
this  can  not  vest  an  equitable  title  in  him.  It  is  well  settled,  at 
the  present  day,  that  the  mere  payment  of  a  part  of  the  consid* 
eration  is  not  such  a  part  execution  of  a  contract,  relative  to  the 
sale  of  lands,  as  will  take  it  out  of  the  statute  of  frauds. 
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The  case  of  BarUett  v.  PickersgiU,  reported  in  a  note  in  4  Eatft, 
676,  and  also  in  Eden's  reports,  is  much  like  the  one  at  bar.  In 
that  case,  the  defendant  bought  an  estate  for  the  plaintiff.  There 
was  no  written  agreement  between  them,  and  the  plaintiff  paid 
no  part  of  the  purchase  monej.  The  deed  was  taiken  to  the 
defendant,  who  afterwards  refused  to  convey  to  the  plaintiff. 
Belief  was  denied  to  the  plaintiff.  Lord  Keeper  Stanley  says: 
"  To  allow  parol  evidence  in  such  a  case,  would  be  to  OTertnm 
the  statute."  So  in  Bedford  v.  Bwr,  2  Johns.  Ch.  409,  the 
chancellor  says,  that  if  the  party,  who  sets  up  a  resulting  trust, 
made  no  payment  at  the  time  of  the  purchase,  he  can  not  show 
by  parol  that  the  purchase  was  made  for  his  benefit,  or  on  his 
account.  In  8  Sug.  Y.  and  P.,  6th  Am.  ed.  180,  the  rule  is 
laid  down,  that,  if  a  man  merely  employs  another  person  }aj 
parol,  as  an  agent  to  buy  an  estate,  who  buys  it  for  himself  and 
denies  the  trust,  and  no  part  of  the  purchase  money  is  paid  by 
the  principal,  and  there  is  no  written  agreement,  he  can  not 
compel  the  agent  to  convey  the  estate  to  him,  as  it  is  said,  that 
would  be  directly  in  the  teeth  of  the  statute  of  frauds.  I  am  not 
aware  that  the  doctrine  of  the  case  of  BarUeU  v.  PichengiU  has 
been  impugned.  Its  authority  is  fully  recognized  by  Ohancellor 
Kent  in  Boyd  v.  McLean,  1  Johns.  Ch.  682,  689;  in  Bctsford  v. 
Burr,  2  Id.  406,  409,  and  in  Sieere  v.  Sieere,  6  Id.  19  [9  Am. 
Dec.  266];  and  by  Judge  Story  in  Smith  v.  Bvmham,  8  Sumn. 
464. 

Upon  the  same  principle,  it  has  been  held,  if  two  persona 
enter  into  a  treaty  for  the  purchase  of  an  estate,  and  one  of 
them  desists  and  permits  the  other  to  go  on  with  the  intended 
purchase,  on  his  promising,  by  parol,  to  let  him  have  the  part 
of  the  estate  which  he  desired,  yet  this  agreement  can  not  be 
enforced  on  account  of  the  statute  of  frauds:  Lamas  v.  Bayly,  2 
Yem.  627.  In  Atkins  v.  Bowe,  Mos.  89,  and  digested  in  8  Sug. 
Y.  and  P.,  6th  Am.  ed.  171,  certain  persons,  desirous  of  obtain- 
ing a  lease  of  three  houses,  agreed  that  one  of  them  should  bid 
for  all  the  houses,  but  that  the  lease  should  be  for  their  joint 
benefit.  He  accordingly  bid,  and  a  lease  was  made  to  him 
alone.  Upon  a  bUl  filed  by  the  others,  that  they  might  have 
the  benefit  of  the  lease,  and  the  purchaser  be  declared  a  trustee, 
the  chancellor  dismissed  the  bill,  and  his  decree  was  affirmed  in 
the  house  of  lords:  Cases  Dom.  Proc.  1780. 

The  case  of  Lemon  v.  Whitiey,  4  Buss.  428,  is  strongly  in 
point.  There  a  son  had  conveyed  to  his  father,  nominally  as  a 
puTohaser,  but  in  reality  as  a  trustee,  that  the  fiither,  who  was 
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in  better  eredit  {ban  the  son,  miglit  by  mortgage  raise  money  od 
the  estate  for  the  use  of  the  son.  The  father  died  without  hav- 
ing raised  the  money  on  the  estate;  and,  upon  a  bill  filed  by  the 
son  for  a  reoonTeyanoe»  it  was  held  that  the  ease  f eU  within  the 
statute  of  frauds,  and  that  the  trust  oould  not  be  established  by 
parol  eridenoe.  In  Smiih  ▼.  Bumham^  8  Sumn.  435,  the  bill 
alleged  that  the  parties  had  agreed  to  become  copartners  in 
purchasing  and  selling  lands  and  lumber,  upon  a  joint  capital 
furnished  hy  both,  and  the  profit  and  loss  to  be  equally  shared 
between  them.  The  bill  then  proceeded  to  allege,  that,  in  pur- 
suance of  the  agreement,  the  defendant  made  certain  purchases 
of  lands  and  lumber,  and  that  the  plaintiff  had  made  certain  ad- 
vances to  the  defendant  in  money,  on  the  same  account.  The 
object  of  the  bill  was  a  dissolution  of  the  partnership,  and  a 
settlement  of  the  partnership  accounts,  and  that  the  defendant 
should  be  decreed  to  convey  to  the  plaintiff  his  equitable  share 
of  what  lands  should  have  remained  unsold.  The  statute  of 
frauds  was  insisted  upon,  in  defense;  and,  upon  a  review  of  the 
authorities,  it  was  held  that  the  plaintiff  could  not  found  an 
equitable  claim  to  a  conveyance  upon  parol  evide4ce. 

Our  statute  is  in  effect  tiie  same  as  the  English  statute,  and  of 
course  decisions  under  that  statute  axe  authorities  for  us.  I  am 
aware  that  it  has  been  held,  where  a  person  has  acted  in  a  fidu- 
ciazy  relation,  as  an  attorney,  in  making  the  purchase,  and,  in 
violation  of  the  trust,  has  fraudulently  taken  the  deed  to  him- 
self, instead  of  taking  it  to  lus  principal,  that  such  a  fraud  in 
the  execution  of  the  trust  is  a  good  ground  in  equity  to  entitle 
the  principal  to  a  conveyance.  The  case  of  Lees  v.  NiiMall,  1 
Taml.  282,  is  of  this  description.  But  that  case  is  distinguish- 
able from  the  one  now  before  us  in  the  important  fact  that  here 
there  was  no  fraud  in  the  execution  of  the  trust.  It  was  ex- 
pected between  the  parties  that  Clough  would  make  the  piuchase 
in  his  own  name  and  take  the  title  to  himself,  and  the  bam  to 
be  apon  a  future  anangement  deeded  to  the  orator.  Sweei  v. 
Jaoocks,  6  Paige,  864  [81  Am.  Dec.  262],  is  to  the  same  eflBeot 
There  was  no  fraud  in  Olough  in  thus  taking  the  title  to  him- 
self, but  it  is  in  the  subsequent  wrongful  detention  of  the  title; 
and  the  bill  itself  alleges,  that  after  the  purchase  the  defendant 
conceived  the  fraudulent  purpose  of  retaining  the  land. 

I  am  not  aware  of  a  case,  like  the  present,  where  the  trust  is 
denied  in  the  answer,  and  the  statute  of  frauds  insistfld  upon  as 
a  defense,  in  which  a  conveyance  has  been  decreed  upon  parol 
sfvidence.     If  it  should  be  allowed,  we  might  well  inquive 
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-where  would  be  the  stopping-place.  The  statute,  which  re- 
quires that  the  trust  should  be  created  in  writing,  is  most  salu- 
tary in  its  provisions,  and  should  not  be  overturned  to  meet 
the  seeming  equity  of  a  particular  case.  Though  we  can  not 
give  the  orator  the  relief  which  he  asks,  yet  he  is  entitled  to 
have  refunded  to  him  so  much  as  he  has  paid  towards  the  land. 
He  might  have  his  action  at  law  for  the  money,  but  we  axe  not 
disposed  to  multiply  suits  by  turning  him  round  to  a  new  ao- 
tion.  In  Clinan  v.  Ooohe,  1  Soh.  &  Lef.  48,  the  court  refused 
to  decree  a  specific  performance  of  a  contract,  which  was  the 
object  of  the  bill,  but  yet  decreed  the  money,  which  had 
been  paid  as  a  part  of  the  consideration,  to  be  refunded  with 
interest.  It  is  a  common  principle,  that  chancery,  in  many 
cases,  having  taken  jurisdiction  of  a  cause  for  one  purpose,  will 
retain  it  for  another.  All  the  facts  a^e  stated  in  the  bill,  neces- 
saxy  to  give  this  relief,  and  axe  proved  on  the  trial,  and,  under 
the  general  prayer  in  the  bill,  this  relief  may  be  granted. 

The  result  is,  the  decree  of  the  chancellor  must  be  reversed, 
and  the  case  is  remanded  to  the  court  of  chancery,  with  direc- 
tions to  cause  an  account  to  be  taken,  and  the  sum  ascertained, 
which  the  orator  has  paid  for  the  benefit  of  the  defendant 
towards  the  pxemises  in  question,  and  that  he  be  decreed  to  pej 
the  same  to  the  orator,  together  with  the  interest  on  the  same, 
by  a  short  day  to  be  fixed  by  the  chancellor,  and  that  no  costs 
be  decreed  to  either  party.  The  orator  should  not  be  allowed 
costs,  as  he  has  not  succeeded  upon  the  main  merits  of  his  bQl, 
and  the  defendant  has,  under  the  droumstances  of  this  case,  no 
daim  for  costs;  especially  as  we  consider  that  he  detains  the 
title  to  the  farm  in  himself  against  good  faith  and  the  mond 
light  of  the  particular  case. 

Tbubt  Bjumm  in  Favob  of  Pabtv  Patiho  OoiimnimTHnff  on  a  pur* 
ebase  of  land  in  anothflr's  naina:  See  Wedts  v.  HaoBf  89  Am.  Deo.  46;  Pad- 
geU  ▼.  XcNOTMoe,  40  Id.  282,  aad  omoo  died  in  the  notee  thereto. 

Pabol  Pboof  of  Tbust  Df  PoaoHm  of  Land:  See  H^Omm  ▼•  C^dmmert 
86  Am.  Deo.  180;  Letk^  v.  Oardner,  88  Id.  764,  and  the  oeaee  vaiemd  to  fai 
the  notee  to  thooe  deoiiiona. 

Patmbbt  of  Pabs  OB  All  of  OoNBiixBaAraoN  n  hot  Pabs  Pbbiobiiaiioi 
to  take  a  caee  oat  of  the  atatoto  of  franda:  JohmUm  v.  CRanci^,  28  Am.  Deo. 
45;  conUra,  TowMend  ▼.  ffcmaion,  27  Id.  732.  See  the  note  to  the  latter  oaee 
for  a  dieonariop  of  thia  aahjeot.  See,  generally,  aa  to  when  ooutracta  within 
the  atatnto  of  fraoda,  whioh  have  been  partly  perfotmed,  will  be  apecifioally 
anforoed:  Jcmet  v.  Harduty,  82  Id.  180;  XiiueoM  ▼•  MelnOte^  88  Id.  602; 
/VgrA  V.  Oood,  87  Id.  684;  BdMm  v.  Cloriaom  88  Id.  177,  and  oaaea  olted  ia 
4he  notee  to  thooe  decidona. 
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EQunrr  hatino  Takxh  JuBiaDTonoir  ior  Oirs  Pusposs  may  rataiB  it 
lor  ADothflr  in  order  to  prerent  multiplicity  of  niiti:  Sao  JokMom  t.  Oooptr, 
S4  Am.  Dm.  002;  Jhigem  ▼.  CfmnUm,  31  Id.  727. 


Baker's  Ex'bs  v.  MAWWATiTi 


[16  tmamuiv,  na.] 

SvBBvr  n  HOT  Dshbaboxd  bt  Cbbditob'b  Rxuusnro  Atcaobxhr  kfvisd 
ontho  prindpal's  goodi,  and  rotnrning  the  goods  to  the  pvfiMipaly  wluM 
tho  •ttaohment  mit  wm  not  oommonood  on  reqnart  of  the  ■oroty» 
although  the  principal  aftarwacds  beoouMa  inadvant. 

Abbumpbet  on  a  note  Bigned  by  the  defendants,  Mainhall  and 
Biokor.  Biekor  "was  proved  to  be  only  a  Bureiy,  which  was 
known  to  the  plaintifffl*  testator.  The  testator  soed  oat  an  at- 
tachment against  both  defendants,  under  which  Marshall's 
goods  were  attached  with  Biokor's  knowledge,  bat  afterwards 
discontinued  the  suit,  and  released  the  goods,  and  Marshall  be- 
came insolvent.  The  defendant,  Biekor,  claimed  that  he  was 
tlierebj  released,  bat  the  court  charged  the  jury  that  he  was 
not    Yerdict  for  the  plaintiif,  and  exceptions  by  the  defendants. 

E.  Farr,  for  the  defendants. 

A.  Underwood^  for  the  plaintiflh. 

By  Cknirt,  BxEmarr,  J.  The  creditor,  in  this  case,  upon  his 
own  mere  motion,  caused  the  property  of  the  principal  debtor 
to  be  attached,  and  the  property,  for  some  cause  which  does  not 
appear  in  the  bill  of  exceptions,  was  given  up  to  the  debtor,  in- 
stead of  being  applied  in  payment  of  the  debt.  There  was  no 
request  by  the  surety  to  have  the  suit  commenced  by  an  attach- 
ment  of  tiie  principal  debtor's  property — ^none  that  it  should  be 
applied  in  payment  of  the  debt — and  there  is  no  evidence  that 
it  was  given  up  in  fraud  of  the  rights  of  the  surety.  It  is,  I 
think,  quite  dear  that  such  a  state  of  fiMsts  can  not  operate  to 
discharge  the  surety.  It  is  well  settled  that  mere  delay  to  sue 
the  principal  does  not  dischaige  the  surety:  Ohit.  on  don.  A21, 
So  the  delay  or  the  neglect  of  the  principal  to  suethe  surety ,  thous^ 
requested  to  sue  him,  is  no  discharge  of  the  surety;  and  I  think  it 
mftV^  no  difference,  especially  at  law,  that  the  principal  becomes 
insolvent.  The  surety  may  pay  the  debt,  and  then  sue  the  prin- 
cipal; or  may  be  subrogated  in  chancery  to  all  the  rights  of  the 
eieditors.  The  case  of  The  Bank  of  MofUpdiar  v.  Dirnn,  4  Yi. 
687,  is  much  like  the  one  at  bar,  and  is  decisive  of  it. 

13ie  judgment  of  the  county  court  is  affirmed. 
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RiLBAflX  OF  SuBSTT  BY  Inbulosnos  TO  Pbhtoipal:  See  Bang$  w.  Strong, 
atUe^  04,  and  the  note  thereto  referring  to  other  oaaee  in  this  eeriee.  Tlial 
ft  nirety  is  not  diacharged  by  releasing  an  ftttacbment  againat  the  prinoi- 
pal,  see  Bank  of  Manlpelier  ▼.  Dixon,  24  Am.  Deo.  640,  and  note.  That 
a  surety  not  assenting  thereto  is  discharged  by  releasing  the  prindpal's  prop- 
erty from  ft  levy  of  ezeootlon,  see  Baird  t.  Rice,  1  Id.  497;  Dixon  ▼.  Bwing, 
17  Id.  590;  Baker  t.  Briggo,  19  Id.  311;  Brown  ▼.  McDomald,  29  Id.  112.  So 
a  stay  of  ezeoation  after  levy,  whereby  the  lien  is  lost,  releases  the  snretjt 
Bnoed  ▼.  Ewmg,  20  Id.  176.  Bat  see  Blan^ford  ▼.  Bcurger,  88  Id.  519.  Be. 
coking  a  levy  of  ezeoation  on  the  goods  of  one  of  two  sureties  does  not  re- 
lease the  other,  beoaose  between  themaelTes  both  are  prindpals:  WkUMU  y. 
iniMM,24Id.328.  The  prindpal  case  was  referred  to  with  approval  in  Aorl 
T.  WUUami,  11  BL  86a 


BOBEBTB  V.  MoLbAH. 

[16TsBllon,6Q8.] 

Bahkbitpt  Jonrr  OomnukoioBS  Kun  KxyxBSHXLns  bs  JomDaa  defsndaali 

in  an  action  on  the  contract 
Allboation  that  Pabtt  not  JonrxD  n  of  Full  Aos  nr  Plba  in  abatsmanl 

for  the  non-Joinder  is  onneoeesaiy. 
Alligation  tbat  Pabtt  kot  Joxsbd  BaBiins  nr  Statb  and  ''did  aft  Hm 

time  of  praying  oat"  the  writ,  in  ft  plea  in  abatement,  is  snfBcient  with* 

oat  saying  "did  reside,"  etc. 

KON-JOINDXB  OF  JoiNT  CONTBAOTOB  StZLL  LtVIVO,  IF  IT  AfPBABS  OV  FaCB 

OF  Dbolasation,  may  be  taken  advantage  of  by  demurer,  motion  la 
arrest  of  jndgment,  or  writ  of  error. 

AssuKPSET  on  note  signed  by  the  defendant  and  two  others  not 
joined.  The  declaration  alleged  that  one  of  the  two  makers  not 
joined  had  obtained  his  discharge  in  bankmptpy  before  the  ac- 
tion was  commenced,  and  that  the  other  had  been  declared  a 
bankrupt  and  was  entitled  to  his  dischaige.  Plea  in  abatement, 
that  the  promise  declared  on,  if  made,  was  made  by  the  defend- 
ant jointly  with  the  other  parties  named,  "both  of  whom  are 
still  lining  and  reside  in  the  town  of  Cabot,  etc.,  and  within  the 
jurisdiction  of  this  court,  and  did  at  the  time  of  the  praying  out 
of  the  phiintiff's  writ,"  etc.  Demurrer  and  judgment  that  tha 
writ  abate.    Exceptions  by  the  plaintiff. 

(7.  Davis,  for  the  plaintiff. 

J.  A,  Wing,  for  the  defendant. 

By  Court,  Bxdwold,  J.  It  is  beliered  there  is  not  much 
ground  of  controYcrsy  in  regard  to  what  the  TRi^glinTi  law  is 
upon  this  subject.  It  is  not  contended  in  argument  that  this 
plea,  in  regard  to  its  merits,  is  not  well  founded,  if  we  regard 
the  rule  of  the  English  law  upon  the  subject.    But  it  is  said,  , 

Am.  Dso.  Tox*.  ZUI— M 
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that,  hsTing  qualified  the  English  rale  upon  ibis  sabject  in 
gard  to  infant  joint  oontiactorB,  AHen  v.  BuUer^  9  Yt.  122,  we 
enonld,  also,  as  to  oeztifioated  bankrapts,  or  those  ready  to  be 
certificated,  as  is  the  fact  in  regard  to  one  of  the  joint  oontzact- 
ors  in  the  present  case,  as  appears  from  the  declaration. 

There  certainly  is  convenieboe  in  the  American  practice  in  re- 
gard to  infant  joint  contractors,  who  are  joined  in  the  suit,  that 
they  should  be  let  out  without  abating  the  entire  suit;  although 
I  take  it  the  English  law  upon  this  subject  is  otherwise,  and 
always  has  been.  But  in  regard  to  bankrupts  the  English  rule 
always  has  been,  that  they  might  be  let  out  without  abating  the 
suit,  and  that  they  must  be  joined;  but  that  infants,  joint  con- 
tractors with  adults,  could  not  be  joined.  The  reason  for  this 
distinction  is,  that  the  infant  was  never  bound  by  the  contract, 
while  the  bankrupt  was;  and  in  the  one  case  the  contract  was  a 
joint  one  by  the  bankrupt  and  the  solyent  contractor,  and  in 
the  other  case  it  was  but  the  contract  of  the  adult  alone:  1  Ohit. 
PI.  81-86;  Nohe  el  al.  v.  Ingham,  1  Wils.  89.  But,  on  consider- 
ation, we  are  not  prepared  to  say  there  is  any  sufficient  ground 
to  qualify  the  English  rule  in  regard  to  joint  contractors,  who 
have  since  obtained  their  discharge  from  the  contract  on  the 
ground  of  bankruptcy.  That  rule  requires  the  contract  to  be 
declared  upon  as  it  was  made;  and  the  defense  of  bankruptcy 
is  merely  personal,  and  if  not  pleaded,  is  no  ground  of  sustain- 
ing a  writ  of  error,  even  if  it  appeared  upon  the  face  of  the 
proceedings.  To  allow  the  plaintiff,  then,  to  omit  one  so  cir- 
cumstanced, would  be  to  permit  him  to  elect  the  course  which 
the  defendant  should  pursue  in  his  defense. 

We  do  not  think  the  objections  to  the  form  of  the  defendant's 
plea  well  founded.  1.  We  do  not  think  it  necessary  to  allege, 
in  a  plea  of  this  kind,  that  the  other  joint  contractors  were  of 
full  age  at  the  time  of  entering  into  the  contract,  any  more  than 
to  negative  any,  or,  indeed,  all,  other  supposable  disabilities — 
as,  for  instance,  coverture,  insanity,  or  being  under  duress; 
2.  We  think  it  sufficiently  alleged  that  the  other  joint  con- 
tractors did  reside  within  this  state  at  the  time  of  suing  out  the 
process.  We  have  only  to  refer  the  word  **  did''  to  the  only 
thing  to  which  it  could  refer,  and  not  make  most  absurd  non- 
sense, and  the  language  is  sufficiently  explicit.  But  it  is  well 
settled,  I  apprehend,  that,  if  it  appear  upon  the  face  of  the  dec- 
laration— as  in  the -present  case — or  upon  any  of  the  pleadings, 
that  there  are  other  joint  contractors  still  living,  who  are  not 
joined,  the  defendant  may  demur,  move  in  arrest  of  judgment, 
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or  sostain  a  writ  of  error:  1  Chit.  PI.  82;  Cabell  ▼.  Vaughan,  1 
Satmd.  291  b;  Eoclesion  y.  ClipehoMy  Id.  154  a;  SccH  t.  Ocdwm, 
1  Bos.  &  Pul.  67,  78,  74;  Gould's  PI.  280,  sec.  116. 
Judgment  affirmed. 

NoN-Jonmia  ot  Jonrr  Oqhtbaotob  as  Go-dxhndabt,  how  tikfla  ad- 
▼aatage  of:  See  Bcberlmm  t.  Smith,  9  Am.  Deo.  227;  Le  Paqt  ▼.  MdOrtik,  19 
Id.  469;  maXktT  ▼.  Xoop,  26  Id.  286;  PaUm^  ▼.  MaqnOi,  33  Id.  98;  iMrtxm 
T.  (?tBi«n,  83 Id.  480;  Nmk^,  SkUmer,  36  Id.  338;  OampbeUY.  WaUaee,  87 
Id.  219;  8kUe  ▼.  VToram,  40  Id.  878. 


^;ii, 


WlLBON  V. 

fl6  Ymaatotn,  6AB.] 

Tkram  uin»iB  Tbusku  FterauB  mat  Hays  Audra  QunoLA  to  VAOAm 
Void  Bubuutiov  ienied  against  him,  heing  regarded  ae  a  party  to  the 
execation. 

bloiTnoH  MnDSBcnuBiNO  Judgmknt  as  to  Amouht  of  reoorery,  may  be 
aToided  by  cNMlito  gnerelo. 

Audita  quxbela  to  vacate  an  ezeoation  levied  on  the  plaintiiPs 
property.  The  plaintifEs  alleged  in  substance  that  the  defendant, 
having  recovered  judgment  against  them  as  trustees  under  a 
trustee  process,  in  which  one  Winchester  was  principal  debtor, 
had  sued  out  execution  thereon,  not  naming  the  plaintifb  as 
trustees,  in  which  the  judgment  was  described  as  being  twenty- 
three  dollars  and  eighiy-two  cents,  whereas  it  was  in  fact  for 
twenty-three  dollars  and  fifteen  cents  only.  Motion  to  dismiss 
the  writ  overruled,  to  which  the  defendant  excepted.  Plea,  the 
general  issue,  under  which  the  defendant  insisted  that  the 
pUinf.iffia  coidd  uot  rccovcr  on  the  allegations  in  their  writ. 
Judgment  for  the  plaintifb,  and  the  defendant  excepted.  The 
grounds  of  exception  sufficiently  appear  from  the  opinion. 

J.  A.  Fletcher,  for  the  defendant. 

J,  Cooper,  for  the  plaintifEs. 

By  Court,  Bedfield,  J.  We  have  no  doubt  tbat  a  trustee  is 
BO  fiur  a  party  to  a  judgment,  rendered  in  that  form  of  process, 
that,  if  a  void  execution  issue  against  him,  he  may  be  relieved 
hy  audUa  qiierela.  For  some  purposes  the  word  "  party,"  in 
such  actions,  only  includes  the  plaintiff  and  principal  defend- 
ant; for  others,  it  would,  no  doubt,  include  the  trustee.  It 
woidd  involve  the  very  last  degree  of  abeurdiiy,  to  suppose  that 
any  court  coidd  issue  an  execution,  without  any  judgment  what- 
ever upon  which  to  found  it,  and  leave  the  party  wholly  rem- 
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ediless,  by  simply  describing  him  as  a  trostee.  It  is  enough,  for 
the  purposes  of  this  xedx^ess,  that  the  plaintiff  in  the  audita  qvjerela 
is  a  party  to  the  execution,  against  which  he  seeks  redress. 

There  is  one  defect  in  the  execution,  as  appears  on  the  face  of 
the  papers,  which  has  always  been  considered  sufficient  ground  for 
aroiding  it.  It  misdescribes  the  judgment  in  regard  to  the  sums. 
This  has  long  been  held  sufficient  to  avoid  a  jail  bond,  even, 
after  commitment:  Shermn  ▼.  JSIise,  4  Yt.  96.  When  the  judg- 
ment is  thusmisdescribed,  it  is  the  same  as  if  there  was  no  judg- 
ment upon  which  the  subsequent  proceedings  rested;  for  in  fact 
there  is  no  such  judgment  as  is  recited.  It  is  Tsry  questionable, 
in  my  mind,  whether  the  English  practice  of  setting  right,  on 
motion,  these  mistakes  of  the  clerks,  without  putting  the  par- 
ties to  the  expense  of  bringing  writs  of  audita  quarda^  and 
without  avoiding  the  subsequent  proceedings,  would  not  have 
been  by  far  the  better  practice.  It  is  not  a  little  singular,  that, 
while  tiiese  immaterial  variances  are  regarded  of  so  slight  im- 
portance in  Westminster  hall,  in  our  own  republican  simplicity 
and  straightforwardness  the  courts  are  constantly  perplexed  in 
awarding  bills  of  costs — ^not  debts,  nor  damages — ^upon  some 
frivolous  variance,  which  no  man  but  a  lawyer  could  compre- 
hend. But  it  is  doubtless  safer  to  err  on  that  side  than  on  the 
other.    See  Stanford  v.  BobiiMon^  42  Eng.  Oom.  L.  217. 

Judgment  affirmed. 

Audita  Quxbbla*  Katubb  axd  Usn  oy,  ahd  Who  kat  havs:  See  tlie 
Bote  to  SUmifcrd  ▼.  Barry,  15  Am.  Deo.  606;  LUtie  t.  Oook^  Id.  696{  Ltrng- 
worth  Y.Serevm,  21  Id.  2Sl;  OZaoMm  ▼.  Peeli^  86  Id.  829. 

Vabiavcb  BBTWxBzr  ExEOUTXOir  AND  JuDOiuOT  A8  TO  AMonHT:  See  CU" 
IrtMne  ▼.  MeCaime,  24  Am.  Dec.  266.  Misredtal  of  the  naiiiee  of  the  pertiei 
er  the  date  of  the  judgment:  Jtmiimga  ▼.  (7ar(«r,  20  Id.  686.  Varienoe  be- 
tween the  execntlon  and  judgment  ie  immaterial,  if  there  ia  anbstantial  ooo* 
fonnitys  Oraham  ▼.  Prioet  18  Id.  199. 


i:^:*:'*'^ 


Felkeb  y. 

[16  Vtantoar,  66S.] 
Wm  or  Abssht  Bkbtob  has  Power  ab  ma  OnmuLL  AesRT  to  bind 
him  by  her  oooaent  that  hay  attached  on  hia  ium  may  be  led  to  hia 
oattle,  alao  attaehed,  where  he  has  left  her  at  home  on  the  farm  with 
aereral  minor  ohildren,  ginng  no  other  penon  charge  of  hia  affidra,  and 
has  been  abaent  BOTeral  montha  before  the  attachment. 


Tboveb  for  certain  hay.  The  defendant,  as  deputy  sheriff,  had 
attached  the  hay  and  also  certain  cattle  on  the  plaintiff's  farm 
on  two  irrits  against  him,  and  pursuant  to  an  azrangement  and 
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onderBtandixig  with  fhe  phiintiffs  wife,  had  fed  out  <he  hay  to 
the  cattle.  The  plaintiff  was  absent  from  home  at  the  time  and 
had  been  absent  for  two  months,  and  was  then  expected  home. 
He  left  his  wife  and  minor  sons  on  the  farm,  and  left  no  one 
else  in  charge.  On  his  return,  a  month  after  the  attachment^ 
he  refused  to  allow  any  more  hay  fed  to  the  cattle.  The  court 
instmcted  the  juxy  in  sabstanoe  that  the  wife  had  power  to  bind 
the  husband  by  the  arzangement  in  question,  without  any  ratifi- 
cation by  him,  if  the  juxy  should  beUere  from  all  the  dzoum* 
stances  that  it  was  for  his  benefit.  Verdict  for  defendant,  and 
judgment  thereon.    Exceptions  by  the  plaintiff. 

B.  H.  Smattey  and  T.  P.  JRedfidd,  for  the  defendant. 

ByOourt,  BBDnxLD,J.  There  is  an  express  statute,  that  prop- 
erly taken  upon  execution  **  shall  be  safely  kept  at  the  expense 
of  the  debtor:*'  B.  S.,  c.  42,  sec.  8.  There  is  no  such  provision, 
in  regard  to  property  attached  on  mesne  process.  But  the  case 
of  Dean  ▼.  Bailey,  12  Yt.  142,  which  was  decided  upon  the 
authority  of  anotiier  case,  not  reported — Jacbion  t.  ScrSbner^ 
Orange  county — and  which  was  distinctiy  remembered  by  some 
members  of  tiie  court,  is  put  upon  the  ground  that  such  is  the 
xule  in  regard  to  property  so  attached .  Not  having  been  present 
when  the  case  now  before  the  court  was  passed  upon  at  the  last 
term,  I  do  not  know  how  far  the  role  upon  this  subject  may 
bave  been  modified. 

But  we  are  all  now  agreed,  that  the  debtor,  at  the  time  this 
bay  was  fed  out  to  the  cattle,  was  so  &r  interested  in  their  sup* 
port,  that  it  must  be  considered  a  matter  fairly  within  the  gen- 
•eral  scope  of  his  business,  which  was  left  in  charge  of  his  wife. 
It.is  true  he  left  boys,  minor  children,  to  assist  in  the  labor  of 
his  &rm;  but  the  infe  must  be  considered,  in  his  absence,  the 
head  of  the  family,  and  his  general  agent  for  all  the  purposes  of 
the  bnsiness  left  under  her  charge  and  control.  And  this  gen- 
eral agency  must  extend,  not  only  to  those  incidents  which  come 
within  the  ordinary  scope  of  the  business,  but  to  any  such  ex- 
traordinary occurrences,  as  it  might  have  been  anticipated  would 
sometimes  occur;  of  which  the  attachment  of  a  man's  property, 
when  he  was  owing  debts,  and  had  been  absent  many  months, 
is  surely  one.  The  debtor  is  therefore  clearly  bound  by  the  art 
of  his  wife,  under  the  circumstances  of  this  case. 

Judgment  affirmed. 

Wm  HAS  AmeaoBiTT  to  finm  QiTaaAJiD  ma  ma  Aosmt,  when  and  whoa 
not:  See  Bet^amin  y.  Bei^atmin,  39  Am.  Deo.  384,  and  oaaee  dted  in  ihe  note 
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thereto.  See  alio  Oreen  ▼.  Sperry^  cade,  519.  In  Benjamin  ▼.  Benjamhn^  Mipra» 
It  U  held  luat  the  wife  of  an  absent  debtor,  left  in  charge  of  his  farm,  has  no 
implied  anthority  to  bind  her  hnsband  by  an  agreement  pennittiog  an  attaoh- 
ing  creditor  to  oat,  remove,  and  sell  on  exeontaon  gram  growing  on  the  land. 

I 


Seewabt  V.  OAsa 

[i«Tau8on,fln.) 

AoBUMiHT  TO  Asms  BT  AwABD  u  TTii  II  in  IM  i  ■  I  to  the  iralid- 
i^  of  a  ■nbrniMJim  to  arUtraton,  as  aooh  an  agreement  ia  InpUod  la  the 


AwABD  n  Void  jm  ABBrajaotL  Bzcobds  hu  Powxul 

ABBIXBA9COB  TO  LOOATB  DXTIBIOV  LiHS  D0B8  HOT  BZOISD  BIS  POWBM  bj 

■taUng  the  means  by  whidh  he  looated  the  line. 
PaoGV  OF  BmnnuHT'a  PooBMnow  nr  Bnomzn  for  a  starip  of  land  lying 
aloQg  a  dispnted  division  line  between  himself  and  the  phintiflTiasoflSoiflnt 
to  maintain  the  aotion,  where  it  appears  that  he  has  constantly  «^*»"»*«i 
the  land  and  has  inclosed  it  by  a  fence  soffioient  to  define  the  extent  of 
bit  claim,  and  that,  after  an  award  against  him  by  arbitrators,  he  has 
psrsisted  in  his  claim  and  has  refused  to  surrender  the  land,  and  to 
esoi^  liability  he  mnst  show  that,  before  the  action  was  broo^t,  he 
gave  the  plaintiff  notice  that  he  renoonced  his  claim,  or  that  the  land 
was  held  by  his  tenant  independent^  of  him. 

WaITT  or  SbAL  to  SVBMiaBIOH  to  ABBITRATIOH  of  DiaPUTMD  BOUSIUBT  is 

nnimportant. 
WBima  Sunaanov  Am  Awabd  as  to  Looation  of  Dirmnfo  Lnn 
Bbtof  the  parties  thereto  from  sftsrwards  dispoting  the  line  so  located, 
whsM  each  of  them  admits  the  sofficisni^  and  validity  of  the  other's  titls 
to  his  land,  and  the  dispute  is  wholly  as  to  the  location  of  the  line  be- 
tween them. 


EnBommT.  Yerdiot  and  judgment  for  the  pLiintitf  and  es- 
oqptions  by  the  defendant.  Most  of  the  faota  appear  from  the 
opinion.  Ajei  to  the  defendant's  possession,  aftor  eridenoe  bj 
the  plaintiff  that  the  defendant,  before  the  award  mentioned  in 
the  opinion,  had  claimed  the  land  and  fenced  it  in  with  his  ad- 
joining land,  and  after  the  award  continned  to  claim  it  and  re- 
fased  to  sorrender  it,  the  defendant  introduced  evidence  ^^nAing 
to  show  that  his  tenant  of  the  adjoining  land  claimed  the  land 
in  controTcrsy  after  the  award,  and  cut  hay  npon  it.  The  court 
instructed  the  juzy  that  the  proof  of  the  defendant's  possession 
was  sufficient  to  nfiaintaiTi  the  action,  if  the  juzy  belieyed  the  evi- 
dence, and  that  the  defendant,  to  aroid  liability,  must  prore 
notice  to  the  plaintiff,  before  action,  that  he  renounced  his 
cIaim,orthat  his  tenant  was  in  possession  independently  of  him. 

Cooper,  for  the  defendant. 
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By  Ootirt,  Hbbabd,  J.  The  parties  were  owners  of  adjoinixig 
parts  of  the  same  lot,  and  the  oontroyersy  between  them  was  in 
relation  to  the  location  of  the  dividing  line.  '  The  parties,  in 
writing,  sahmitted  the  matter  to  an  arbitrator,  and  he  made  ex- 
amination and  awarded  in  the  premises.  The  location  of  the 
line  by  the  arbitrator  gave  a  strip  of  land  to  the  plaintiff,  which 
was  inclosed  and  occupied  by  the  defendant;  and  to  recover 
that  strip  this  action  is  brought.  And  the  phiintiff  relied  upon 
this  award  to  establish  his  right  to  recover. 

In  the  first  place,  it  is  objected  by  the  defendant  that  the 
parties  did  not  agree  to  abide  the  award,  and  that  therefore  it  is 
not  binding.  There  is  no  express  agreement  to  that  effect,  ex- 
cept as  to  the  payment  of  the  cost;  and  that  alone  would  afford 
a  very  strong  presumption  that  the  understanding  of  the  parties 
was,  that  the  award  should  be  binding;  but  such  agreement  is 
not  necessary.  If  the  parties  agree  to  submit,  and  actually  do 
submit,  and  an  award  is  made  in  the  premises,  an  agreement  to 
abide  the  award  is  implied.  It  is  further  objected  to  the  award 
that  the  arbitrator  exceeded  lus  powers.  If  he  did,  the  award 
is  void.  The  arbitrator  has  located  the  line,  and,  in  doing  so, 
he  has  stated  the  modus  operandi  by  which  he  arrived  at  his  con- 
clusion. That  is  not  exceeding  the  terms  of  the  submission* 
He  must  have  reference  to  something  else  besides  the  line  itself » 
in  order  to  determine  the  point  in  controversy.  He  must  have 
used  some  such  means  as  he  has  stated.  He  must  measure  other 
lines,  and  estimate  quantities  and  distances,  and  this  is  all  he 
did.  It  was  not  necessary  for  him  to  have  stated  all  this  in  his 
award;  but  having  stated  it,  the  only  effect  that  it  can  have 
upon  the  award  is  to  furnish  the  means  of  testing  its  accuracy. 

Another  objection  that  has  been  urged  against  the  plaintiff's 
right  to  recover  in  this  action  is,  that  the  defendant  was  not 
shown  to  be  in  possession  of  the  denumded  premises.  But  we 
have  no  difficulty  on  this  point.  The  defendant  claimed  this 
land  as  being  his  own;  else  the  controversy  about  the  line  could 
not  have  arisen.  He  had  it  partially  inclosed  by  a  fence,  which 
was  sufficient  to  designate  the  extent  of  his  daim;  and,  after 
theaward  was  made,  the  defendant  refused  to  give  it  up.  Under 
this  state  of  fisots,  the  charge  of  the  court  was  correct. 

But  the  main  question  is  in  relation  to  the  effect  of  the  award. 
In  this  state,  the  subject  of  an  award  respecting  the  title  to 
land  has  received  no  very  extensive  consideration.  In  some  of 
the  states  the  ancient  doctrine,  that  arbitrators  can  not  decide 
upon  the  title  to  real  estate,  has  been  considerably  shaiken.  This 
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oourt,  on  the  pzeaent  drcoit^  has  refoaed  to  give  any  effisct  to  a 
parol  sufamission  and  award,  relating  to  the  title  and  boondazies 
of  land:  Smith  v.  Bullock,  16  Yt.  692.  Bot  in  this  case  the  objec- 
tion that  was  then  urged,  growing  out  of  the  statute  of  frauds,  is 
obviated.  And  the  further  objection  that  has  been  urged  in  this 
case ,  which  is  the  want  of  a  seal ,  is  unimportant,  for  a  writing  not 
under  seal  is  sufficient  to  take  a  case  out  of  the  statute  of  frauds, 
so  as  to  enable  a  court  of  chanoeiy  to  decree  a  speoifio  perform- 
ance. It  is  not  claimed  that  this  is  a  mode  pointed  out  by  statute 
for  oonTeying  land,  and  a  sjaal  upon  a  deed  has  no  eflfect  upon  the 
instrument,  except  what  the  statute  has  attached  to  it.  It  is 
one  of  the  requirements  of  the  statute  in  malring  a  conyeyance 
of  land.  But  in  the  present  case  I  do  not  apprehend  that  it  is 
neoessazy  to  go  to  the  extreme  of  the  doctrine  that  is  found  in 
some  of  the  cases  referred  to.  There  was  no  dispute  between 
these  parties  in  relation  to  priority  of  title,  or  the  sufficiency  of 
the  instrument  by  which  they  respectiyely  claimed  to  hold  the 
land,  nor  in  relation  to  the  source  from  whence  the  title  was  de- 
rived; nor  did  either  pariy  pretend  that  the  other  had  lost  or 
parted  with  any  titie  that  he  ever  had  possessed.  The  different 
pieces  of  land  owned  by  the  parties  belonged  to  the  same  lot, 
and  we  may  presume  that  they  derived  their  title  from  the  same 
source.  So  that  it  stands  confessed  by  the  parties  that  each 
has  a  good  titie  to  a  portion  of  said  lot,  and  that  their  portions 
are  contiguous;  their  dispute,  therefore,  is  in  relation  to  the 
location  of  the  dividing-line. 

We  therefore  think  this  is  not,  strictiy  speaking,  an  award  in 
relation  to  the  titie  of  land,  and  that  the  authority  of  the  case 
of  SheUan  ▼.  Aloax,  6  Conn.  240,  is  not  needed  to  sustain  the 
judgment  of  the  county  court  That  case  and  a  variety  of  other 
oases,  go  upon  the  ground  that  an  award  may  so  fax  settie  the 
sufficiency  of  the  titie  by  which  land  is  claimed,  as  to  estop  the 
other  party  from  setting  up  a  titie.  Whether  that  may  become 
the  doctrine  of  this  state,  it  is  not  necessary  now  to  decide. 
But  we  are  prepared  to  say  that  the  ovmers  of  contiguous  pieces 
of  land,  each  acknowledging  the  sufficiency  and  validity  of  the 
titie  by  which  the  other  holds  his  land,  may  bind  themselves 
by  their  vmtten  submission  and  award  as  to  the  location  of  the 
dividing  line,  and  that  each  will  be  estopped  from  afterwards 
denying  that  as  being  the  true  line. 

Judgment  affirmed.  

DiBPUTS  OONCIBNIirO  LaNDB  mat  BB  StTBMITTSD  to  ABBTIBATIOir:  Shack' 

Mfcfd  ▼.  Fwrhet,  12  Am.  Deo.  422;  Chx  t.  Jogger,  14  Id.  522;  and  the  award 
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is  oonoluBiye  between  the  parties  as  to  every  point  within  the  salmussion: 
Bhaddtford  v.  Purkei,  tttpm.  The  award  can  not  opemto  ■•  a  oonveyanoe, 
bat  it  may  estop  the  party  against  whom  it  is  rendered  horn  dlspnting  the 
title  of  his  adveraaiy:  Opx  ▼.  Jogger,  st^ni. 

Award  DaTSRMiNuro  BommABT  Ldts  is  Oohoqlubitb  between  the  par- 
tieSy  under  &  common  law  sabmission,  and  %  oonrt  of  equity  will  decree  spe- 
cific ezeoation  of  it:  DavU  ▼•  JToeoftl,  16  Am.  Dec  637. 

Ck^HOLVBivsNBfls  OS  AwABDS  Df  OsimuLL:  See  Bwmpam  t.  Wihb^  29  Am. 
Dec  274,  and  cases  dted  in  note:  ChapiiM  ▼.  Overeeen,  80  Id.  504;  JokMm 
V,  NobUf  88  Id.  485,  and  note  refeiring  to  other  cases. 

AwABD  BBTOiTD  Soops  OF  SunoBBiON  ImvalD):  See  OoK  T.  J^agger^  14  Am. 
Dec  522;  Ourd  ▼.  WaUaee^  82  LL  86.  Bat  it  seems  that  the  award  may  be 
Toid  in  part  and  good  in  part:  Ooso  ▼.  Jogger,  evpra.  The  general  role  is, 
that  the  award  most  conform  to  the  sabmission:  Johnmm  t.  NMe,  88  Id.  485. 

Pabol  Sunaanov  to  Abbitbation  Raaraoxziro  Titlb  to  BBAiffv  is 
within  the  statute  of  fiands:  Stairh  t.  Oaimady,  14  Am.  Dec  76.  So  a  parol 
award  involving  title  to  realty  is  void,  though  it  may  be  good  if  it  does  not 
involve  such  title:  PhSXMck  v.  PreUe,  36  Id.  718.  At  common  law  the  ap- 
pointment of  an  umpire  between  arbitrators  may  be  by  parol;  otherwise  un- 
der the  New  York  statute:  Wmeniarf  v.  JTorrif,  85  Id.  587. 

PBoor  oy  DnnninART^i  PoBsnnoir  to  ICazmtaik  Bjioihbbt:  See  Dm  v. 
BtmMX^  22  Am.  Dec  406;  NtMrnm  v.  Frnfttr^  84  Id.  08;  (7asqr  t.  Irintee^  88 
Id.  658. 
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[16  VteMOST.  688.] 

KiOBBABiaB  lOB  WmoH  Ihtant  mat*  Bind  HtmbbTiT  indude  not  merely 
thiogs  essential  to  Ufe,  but  also,  in  some  measore,  conventional  neeessi 
ties  suitable  to  his  peoaniary  condition  snd  station  in  life. 

CtaLLMB  Eduoazion  IB  NOT  A  Kbobbsabt  for  which  sn  inlant  may  bind 
Idmselft  but  it  is  otherwise  aa  to  a  common  school  education. 

Book  aoooimt  to  recover  for  the  defendant's  qnarter-biUs  at 
%  Btadent  in  the  college.  The  auditor  disallowed  the  aoooimt 
on  the  ground  of  the  infancy  of  the  defendant.  Report  ac- 
cepted, and  judgment  for  the  defendant.  Exceptions  by  the 
plaintifb.    llie  other  fiMsts  appear  from  the  opinion. 

SUkft  and  StukneU,  for  the  plaintifffl. 

E.  D.  Barber,  tor  the  defendant. 

By  Oourty  BoTOBy  J.  The  report  shows  that  the  defendant 
was  sent  by  his  father  to  become  a  member  of  the  college,  whe^ 
he  can  scarcely  be  said  to  haye  arrived  at  the  age  of  even  youth- 
fol  discretion.  And  during  the  first  year  he  was  not  only  sup- 
ported at  college  by  his  fiither,  but  a  correspondence  was  carried 
on  between  the  latter  and  the  president  of  the  college  in  rela- 


538  MiDDLEBURT  COLLEGE  V.  CHANDLER.    [Vermont^ 

tion  to  him.  During  the  second  year  he  was  sapported  by  funds 
leoeiyed  from  his  father's  estate,  the  officers  of  the  college  then 
knowing  that  his  father  was  dead.  It  does  not  appear  that  any 
express  undertaking  of  the  father  to  pay  the  defendant's  college 
bills  was  ever  gi^en,  or  that  any  such  was  ever  given  by  the  de- 
fendant. Under  all  these  circnmstanceB  we  are  not  prepared  to 
say,  that  any  implied  promise  can  legally  or  justly  be  raised 
against  the  defendant.  Whilst  an  infant  is  reasonably  supplied 
by  his  relatives  or  friends,  he  can  not  be  personally  charged, 
even  for  necessaries.  But  the  decision  of  the  auditor  seems  not 
to  have  proceeded  upon  this  view  of  the  case,  nor  does  the  re- 
port find  whether  the  original  credit  was  in  fact  given  to  the 
defendant.  We  are,  indeed,  left  to  infer  from  the  alleged  ground 
of  his  decision,  that,  in  the  opinion  of  the  auditor,  such  a  credit 
ought  to  be  implied  from  the  fiMsts  reported.  It  therefore  be- 
comes proper  to  consider  the  case,  as  if  the  items  charged  in  the 
phuntifb*  account  were  actually  furnished  upon  the  defendant's 
express  or  implied  contract  to  pay. 

An  infant  may  bind  himself  for  necessaries.  And  the  reason 
anciently  assigned  was,  that  without  this  power  he  might  be  ex- 
posed to  perish  of  want.  But  though  this  was  the  alleged  ground 
on  which  the  infant's  obligation  was  placed,  yet  the  law  has  never 
limited  its  definition  of  the  term  necessaries  to  those  things  which 
are  strictly  essential  to  the  support  of  life— as  food,  dothing,  and 
medicine  in  sickness.  The  pijictical  meaning  of  the  term  has 
always  been  in  some  measure  relative,  having  reference  as  well  to 
what  may  be  called  the  conventional  necessities  of  others  in  the 
same  walks  of  life  with  the  infant,  as  to  his  own  pecuniary  con- 
dition and  other  circumstances.  Hence  a  good  common  school 
education  at  the  least,  is  now  fully  recognized  as  one  of  the  nec- 
essaries for  an  infant.  Without  it  he  would  lack  an  acquisition 
which  would  be  common  among  his  associates,  he  would  suffer 
in  his  subsequent  influence  and  usefulness  in  society,  and  would 
ever  be  liable  to  suffer  in  his  transactions  of  business.  Such  an 
education  is  moreover  essential  to  the  intelligent  discharge  of 
civil,  political,  and  religious  duties. 

But  it  is  obvious  that  the  more  extensive  attainments  in  liter- 
ature and  science  must  be  viewed  in  a  light  somewhat  diflkrent. 
Though  they  tend  greatly  to  elevate  and  adorn  personal  char- 
acter, are  a.  source  of  much  private  enjoyment,  and  may  justly 
be  expected  to  prove  of  public  utility,  yet  in  reference  to  men 
in  general  they  are  far  from  being  necessary  in  a  legal  sense. 
The  mass  of  our  citizens  pass  through  life  without  them.    I 
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would  not  be  understood  as  malring  any  allusion  to  professional 
studies,  or  to  the  education  and  training  which  is  requisite  to 
the  knowledge  and  practice  of  mechanic  arts.  These  partake 
of  the  natuxe  of  apprenticeships,  and  stand  on  peculiar  grounds 
of  reason  and  policy.  I  speak  only  of  the  regular  and  full 
course  of  collegiate  study;  for  such  was  the  course  upon  which 
the  defendant  professedly  entered.  Now  it  does  not  appear 
that  extraneous  circumstances  existed  in  the  defendant's  case^ 
such  as  wealthy  or  station  in  society ,  or  that  he  exhibited  peculiar 
indications  of  genius  or  talent,  which  would  suggest  the  fltnees 
and  eq>ediencyof  a  college  education  for  him,  more  than  for  the 
generaUly  of  youth  in  community.  And  we  therefore  consider 
that  such  an  education  should  not  be  ranked  among  those  neces- 
saries, for  which  he  could,  as  an  infant,  render  himself  abso* 
lutely  liable  by  contract. 
Judgment  of  county  court  aiBxmed. 


€Hmee  t.  ffak,  86  Am.  Deo.  296,  sad  iMvIe  wiil<wtfng  fnviowi 
i;  alao /dbMOR  ▼.  l^faM,  40  U.  (ML 
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BaILET'b   Adh'x  V.  BOBIRBOmL 

!NaKnufli  m  Lahb  SofLD  sr  Orv'b  Belt  as  BboonroB^  is  a  vlolaliBn  «l 
dnty  M  tnislee,  and  entiilet  the  eetM  qm  trwit  to  lodreit  In  »  ooarl  «l 
o^nitja 

fkoor  Salb  ov  Lahb  vr  Eijomoji  to  'BjMSMa^  the  ceilirf  ^iie  tnciC  maj 
olitidii  a  iMala  at  a  proper  apeet  prioe^  bat  he  oan  not  eabjeet  the  Uuiiee 
to  paymeot  of  the  eappoeed  falne  ol  the  land  at  the  tfane  of  eale. 

DnvaoiAnoir  ur  Valub  ov  Lahd  will  hot  GsAKaa  tbb  Bulb  ae  to  the 
Mle  of  land  by  an  ezeoator  to  himaelf  . 

DaoBu  OAV  voT  Bi  Hads  nr  Fatob  of  a  Pbbmin  not  a  party  to  the  aoit 

Dixon  BoBoreoir  died,  leaTing  oertain  property,  and  appoini- 
ing  by  will  Carr  Bailey  and  Samnel  Weayer  his  ezeoatora.  At 
the  time  appointed  by  the  will,  the  property  was  sold  at  pab- 
lio  anotion  by  the  ezeoatora,  and  purchaeed  by  Bailey,  one  of 
them.  Afterwards,  the  children  of  Dixon  Bobinson  filed  their 
bill  to  haye  the  sale  set  aside,  aUeging  frand  on  the  part  of  the 
exeoators  in  the  purchase.  The  aocoonts  were  referred  to  a 
oommissioner.  The  evidence  satisfied  him  and  the  court  be- 
low that  the  allegations  of  the  bill  were  sustained  by  proof,  and 
that  but  for  him  the  land  wonld  haye  brought  two  dollars  and 
fifty  cents  more  per  acre  than  he  paid  for  it;  and  the  commis- 
sioner charged  Bailey  with  the  land  at  eleven  dollars  per  acre. 
Pending  the  suit,  William  Lawler  appeared  before  the  commis- 
sioner and  claimed  as  assignee  two  shares  in  the  estate.  Bailey 
died,  and  the  suit  was  reviyed  against  the  administratrix.  The 
court  below  made  a  decree,  fixing  the  liability  of  Bailey  for  the 
land  at  eleven  dollars  per  acre,  and  sustaining  Lawler's  claim  as 
assignee.    Bailey's  administratrix  appealed. 
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LifCfM  and  Stanard,  for  the  appellants. 

C,  arid  O.  N.  Johnson^  for  the  appellees. 

By  Court,  Baldwin,  J.  The  court  is  of  opinion  that  the  par- 
chase  by  the  executor  Bailey  of  the  land  in  the  proceedings  men- 
tioned, at  the  sale  thereof  made  by  him  and  his  co-executor,  was 
in  itself  a  violation  of  his  duiy  as  trustee;  and  an  iuTasion  of 
the  rights  of  his  ceshiis  qwe  trwBl;  who  are  entitled  to  redress  in 
a  court  of  equiiy.  According  to  the  general  rule  in  such  cases, 
though  the  sale  may  have  been  irregularly  and  fraudulently  con- 
ducted, and  the  properly  sold  for  less  than  its  tbIuc,  the  proper 
mode  of  relief  is  not  to  subject  the  trustee  to  payment  of  the 
actual  Tslue  of  the  land  at  the  time  of  the  sale,  upon  the  con- 
jectural estimate  of  witnesses;  but,  at  the  election  of  the  cettaiM 
que  trust,  to  direct  a  resale  at  a  proper  upset  price.  A  mere  de- 
predation since  the  trustee's  purchase,  in  the  market  Talue  of 
the  property,  arising  from  a  change  in  prices,  does  not  warrant 
an  exception  to  this  general  rule;  the  more  especially  in  a  case 
like  this,  in  which  no  depreciation  whatever  is  charged  by  the 
complainants,  in  either  their  original  or  amended  bill.  The 
court  is  therefore  of  opinion,  that  the  said  decree  of  the  circuit 
court  is  enoneous,  in  requiring  the  appellants,  the  representatives 
of  said  Bailey,  to  retain  the  said  land  at  the  price  fixed  by  the 
court;  instead  of  directing  a  resale  thereof  at  a  proper  upset 
price;  to  be  ascertained  by  an  account,  debiting  the  price  at 
which  the  land  was  purchased  by  said  Bailey,  with  interest 
thereon,  and  with  any  substantial  and  permanent  improvements 
made  by  said  Bailey  on  the  land  since  his  purchase;  and  credit- 
ing the  rents  or  profits  of  the  land  since  his  purchase,  except 
during  the  enjoyment  thereof  by  the  testator's  family.  The 
balance  of  such  account,  with  the  addition  thereto  of  a  reason- 
able allowance  for  the  commission  and  charges  of  resale,  is  the 
sum  at  which  the  land  on  a  resale  should  be  set  up,  on  a  credit 
of  twelve,  eighteen,  and  twenty-four  months,  for  equal  install- 
ments of  the  purchase  money,  with  interest  on  those  install- 
ments, from  the  day  of  sale.  If  the  land  should  not  sell  for 
more  than  the  upset  price,  the  purchase  heretofore  made  by  said 
Bailey  should  in  all  respects  stand  confirmed;  and  the  purchase 
money  and  interest  thereon  remaining  due,  after  crediting  at  the 
proper  dates,  any  payments  made  on  account  thereof;  and  after 
also  crediting  the  rents  or  profits  of  the  land  since  said  Bailey's 
purchase,  during  the  period  of  the  enjoyment  thereof  by  his 
testator's  family,  paid  into  court  for  distiibution  amongst  the 
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appelldes,  and  those  olaiiiiing  under  them,  acooiding  to  their  re- 
spective rights.  If  the  hind  should  sell  beyond  the  upset  price, 
then  the  former  sale  should  be  vacated;  and  the  case  further 
proceeded  in^bycauang  the  purchase  money  on  such  resale  to  be 
paid;  and  a  proper  conveyance  to  be  made  to  the  purchaser;  and 
fhe  proceeds  of  sale  applied,  first  to  pay  the  charges  of  sale,  and 
secondly  to  the  administnttors  of  said  Bailey  the  amount  of  his 
permanent  improvements  aforesaid;  and  thirdly  any  payments 
made  by  him  on  account  of  the  original  purchase  money,  with 
interest  thereon;  and  the  residue  to  be  distributed  amongst  the 
appellees,  and  those  claiming  under  them,  according  to  their 
respective  rights. 

And  the  court  is  further  of  opinion  that  the  said  deeree  is 
also  erroneous  in  prematurely  deciding  upon  the  claim  of  Law- 
ler  to  the  shares  of  Mary  and  Henry  Bobinson  in  the  estate  of 
the  decedent  Dixon  Bobinson;  the  said  Lawler  not  being  a  party 
in  the  cause,  and  that  he  ought  to  be  madea  party  by  the  proper 
proceedings.  It  is  therefore  ordered  and  decreed  that  so  much 
of  the  said  decree  of  the  circuit  court  as  is  in  conflict  with  the 
priuciples  above  declared,  be  reversed  and  annulled,  with  costs 
to  the  appellant;  and  the  cause  is  remanded  to  the  said  circuit 
court,  to  be  further  proceeded  in  according  to  the  principles  of 
this  decree,  and  of  so  much  of  said  decree  of  the  circuit  court 
as  is  not  in  conflict  therewith,  and  for  the  further  inquiries  be- 
fore a  commissioner  directed  by  that  decree;  and  for  the  decis- 
ion of  such  questions  in  the  cause  as  have  not  yet  been  adjudi* 
eated,  and  for  a  final  decree. 

Oabell,  p.,  and  Stahabd,  J.,  absent. 


PuaosASi  Bt  AX  BxiouToa  or  PBOPSBrr  or  tbb  Bbtati  Hxld  Vm»t 
Bee  Rfdm  ▼.  Jonm^  9  Am.  Deo.  660;  Mtmro  ▼.  AQakt,  2  Id.  880;  Harrod  ▼. 
Nanrig,  18  Id.  860.    But  lee  Brtmnan  ▼.  OUver^  19  Id.  87,  uid  note. 

SuGB  PuBOHAin  Hbu>  VomABLB,  BUT  KOT  Vom:  See  Bruek  ▼.  LamHt  21 
Am.  Deo.  458;  MeOiwre  v.  MiUer,  Id.  522;  Fdlaws  ▼.  /U2mm,  16  Id.  412. 

BxxcuToa  IS  Tbustib  wok  Dkvxsbbs  and  GBSDraaas:  Bogen  ▼.  Rogtnt 
90  Am.  Dec.  716. 

PuBOHASx  or  Tbust  Ebtats  bt  Truskib:  See  note  to  SaUmmnk  ▼.  Beem^ 
80  Am.  Deo.  529,  where  prior  caaes  in  thie  ■eriei  on  this  point  an  ooDaotadi 
#Ma  T.  Arrowumitk  <l  ol.,  39  Id.  185,  and  note  187. 
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FbCBBB  ISr  AL.  V.  BOOGBSS  BT  AL. 

fl&4TBi  BEAT  BE  Emakoipatbd  bt  NmrouFATiTS  WiLL  mdw  tbe  iMBto 
of  Vligbiia:  1  Bev.  OocUs  p.  488»  aeo.  03. 

NUHCITFATIVB  Wzxx,  Whbv  Good.— B.,  being  l»  eaBfremit,  requMti  &.  to 
write  his  will,  whioh  he  does  at  R'l  diotetion,  end  B^  attompte  to  ngii 
it,  hat  cen  not,  and  requeeta  B.  to  sign  it  for  him.  While  B.  ii  oomply- 
ing,  B.  swoons,  and  dies  withoat  further  attempt  to  exeonte  the  wiU. 
Three  witoesses  are  present  and  hear  the  bequests,  and  sign  the  will  as 
Held,  a  good  nnnoopative  wUL 


C(um8iBD  will.  BoggesB,  being  in  extremis^  called  in  a  soriy- 
«ner  to  write  his  will.  He  dictated  the  beqnestB  in  the  presence 
of  serexal  witnesses;  bat  after  the  will  was  completed  was  un- 
able to  sign  it,  and  requested  the  scriyener  to  sign  it  for  him. 
"While  he  was  in  the  act  of  doing  so,  Boggess  swooned,  and 
died  in  two  or  three  hours.  The  scriyener  requested  the  per- 
sons present  to  sign  the  paper  as  witnesses,  which  they  did.  By 
the  will  the  slayes  of  Boggess  were  emancipated.  The  superior 
oourt  of  law  and  chancery  refused  to  admit  the  paper  to  pro- 
bate, and  the  paupers  (slayes)  appealed. 

Oration^  counsel  assigned  for  paupers,  appellants. 

HarriKm  and  C.  Johnson,  for  the  appellees. 

Allbn,  J.  The  court  is  of  opinion,  that  the  statute  authorizes 
two  modes  of  emancipation;  one  by  last  will  and  testament;  the 
other  by  an  instrument  of  writing  executed,  attested,  proyed,  or 
acknowledged  in  the  mode  prescribed.  That  the  last  will  and 
testament  intended,  is  such  last  will  and  testament,  so  executed 
and  proyed,  as  to  constitute  by  the  law  a  yalid  testamentary 
disposition  of  property,  of  the  kind  referred  to  in  it.  That 
the  mode  in  which  a  yalid  disposition  might  be  made  by  last 
will  and  testament,  had  been  preriously  regulated;  and  it  was 
not  the  purpose  of  the  statute,  by  attaching  new  qualifications 
to  a  will  emancipating  slayes,  to  distingniflh  between  wills  con- 
ferring emancipation,  and  wills  disposing  of  slaye  properly  oth- 
erwise: and  that  the  directions  of  the  statute  contained  in  the 
clause  under  consideration,  must  refer  to,  and  be  restricted  to 
the  other  instrument  of  writing  by  which  the  owner  was  author- 
ized to  emancipate  slayes. 

The  court  is  furiher  of  opinion,  that  the  declarations  of  the 
decedent,  as  proyed  and  reduced  to  writing,  did  constitute  a 
good  nuncupatiye  will;  and  as  such  were  properly  admitted  to 
probate  by  the  county  court  as  the  nuncupatiye  will  of  Bichard 
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BoggtesB,  deceased:  and  ihat  therefore  the  aenienoe  and  oxder  of 
the  eoimij  court  ahould  have  been  aiftrmed.  Therefore  it  is 
considered  that  the  jndgment  of  the  drouit  conrt  rerersing  the 
sentence  or  order  of  the  county  court  admitting  said  nunoapa- 
tire  will  to  probate  is  erroneous;  and  is  reversed  with  costs: 
and  this  court  proceeding  to  giye  such  judgment  as  the  drouit 
superior  court  should  ha^e  given,  affirms  the  sentence  of  the 
oouniy  court. 

SxABDABDy  J.,  dissented  from  the  opinion  of  the  court,  on  the 
pointy  whether  this  was  a  good  nuncupatiye  wilL 

Oabmll,  p.,  and  Bbookb,  J.,  absent. 


TBb  nuNGXPAL  GASB 18  omD  in  JMd,  Adm'r,  ▼.  Bkuktiom  et  oiL,  14  Gnftl. 
too,  to  the  point  that  emandpated  iUtm  may  ptopoand  for  probate  the  will 
conferring  thairrig^t  to  freedom,  and  ii  diatingaiahed  from  JEUem  ▼.  Sdwihom^ 
10  Id.  548,  aa  to  the  point  what  oonatitatee  a  good  nononpatiTe  will.  The 
aabjeot  ol  nnnonpative  willa  ia  oonaidered  at  length  in  Syhu  ▼.  Syhei,  20  Am. 
Deo.  44,  note;  TamalTB  Will,  26  Id.  115;  Bahtr  ▼.  Dodmm,  40  Id.  660. 

A  Paper  kot  Qood  as  ▲  Waimw  Will  hat  bs  Vaub  as  a  Kmrou- 
PAxrni  Wux:  Chahrie  ▼.  Oioen,  86  Am.  Deo.  318»  note;  OJHa  ▼.  OJkt,  S8 
Id.  183. 

The  qneation  aa  to  whether  alaTea  ooold  be  emancipated  by  nnnottpatJTe 
will  waa  a  matter  of  doubt  in  WnmT.  ^o6,  SLeigi^  140;  8.  0., 23  Am. Deo. 
268;  and  it  aeema  thatin  Kentaoky  it  oonldnot  be  done:  OJIkU  T.Q^Iitt;  ii|pnk 
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Gaxis  and  Dkbohiptiomb  of  thx  Subvst  of  Ajr  AraaomiQ  Traov  abb 
Pbopib  Etidknob  in  a  controveny  oonoeming  the  boundary  or  looali^ 
of  land,  when  both  eurreya  were  made  by  the  aame  aurvey or  at  nearly  the 
aame  time.  So  also  are  the  declarations  of  the  anrveyor,  or  of  the  ohaln- 
men,  or  of  other  partiea  present  at  the  survey;  provided  such  declara- 
tions are  not  poit  litem  moiam,  not  oontradiotory  to  the  surveyor's  official 
report,  and  that  the  parties  making  the  dedarations  are  dead. 

DBPUffDANT  IS  EimTLBD  TO  THB  OPXHIirO  AKD  CLOSOrO  BBPOBB  TRB  JUBT 

on  a  trial  of  a  writ  of  right  upon  the  miae  Joined  on  the  mere  right. 
PossBSSioir  ov  Pabt  is  PossiasioK  ov  thb  Wholb  where  there  are  ooa- 

flioting  gruits  and  the  adverse  claimant  ia  not  in  possession  of  any  por* 

tion. 
Qblt  Aois  of  Ownbbship  Efvbotino  a  Ghakob  ov  CovDinoK  of  land  from 

a  state  of  nature,  will  enable  the  junior  patentee  to  oust,  or  disseise,  or 

aoquire  adverse  possession  to,  an  <dder  patentee. 
Advbbsabt  Poflsnsioir  will  hot  bb  Qainbd  by  possession  ol  land  not  held 

under  grsnt  from  the  state,  prior  to  the  emanation  of  a  patent  to  a  third 

parly. 
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VATEgmn  or  Lakd  n  IwvjwrBb  wrh  Snsnr  of  it,  if  no  prior  patent  hat 


SxATinn  ov  hmnAxsom  Bmoto  to  Bmr  in  fkvor  ol  *  Jonlor  pntrntim  in 

pomMiiQii,  iHim  tiio  oldor  pntant  is  smntocL 
PoawHioH  WmoB  m  ▲  Bab  to  as  Aohok  bt  av  AHcntncoB  at  tho  time  of 

his  death,  is  a  bar  to  the  action  of  hia  heirs. 
BouvDAsr  BT  CouBSCS  AND  I>iSTANCB8.— Where  the  starting-point  Im  known^ 

boandary  may  be  made  by  ooomea  and  distaneea,  In  the  absenoe  ol  otfa« 

points  or  natoral  objeota  named. 
linxAKB  IN  Gallivo  lOB  AS  Qbjbot,  whoTs  the  same  Is  not  fonndt  does  not 
or  destrt^  the  yalidity  ol  a  patent. 


Wbtt  of  right,  bronght  by  the  heirs  of  John  Overton,  de- 
eeaaed,  against  William  Davisson.    The  heirs  claimed  nnder 
patent  of  May  28, 1786,  for  three  thousand  acres  of  land.    Da 
▼isson  daimed  under  two  patents  to  Josiah  Davisson,  one  of  Jan- 
naiy  8, 1787,  for  four  hnndxed  acres,  and  the  other  January  28, 
1787,  for  eight  hundred  acres  adjoining.    On  the  trial,  demand- 
ants introduced  certain  surreys,  and  it  became  necessary  to  fix 
the  locality  of  the  starting-point  of  the  first  of  them.    They 
proved  that  the  surveyor  was  dead  prior  to  the  commencement 
of  the  action,  and  offiared  in  evidence  certain  statements  made 
by  him  about  the  time  of,  and  in  relation  to,  the  making  of  the 
surveys.    Defendant  objected.    The  court  overruled  the  ob]eo> 
tion,  and  admitted  the  evidence  so  far  as  it  related  to  ofBdal 
acts  in  wntTrittg  the  surveys  and  was  not  inconsistent  with  hia 
official  report.    Defendant  excepted.    This  was  his  first  bill  of 
exceptions.    Demandants  then  proved  that  Major  Powers  was 
a  chain-carrier  of  the  surveyor  at  the  time  the  survey  was  made, 
and  then  offered  a  witness  to  prove  that  Powers  showed  him,  the 
day  after  the  survey  was  made,  a  poplar  tree,  marked  as  the  be- 
ginning of  the  Ovorton  survey  number  1,  and  told  him,  the  wit- 
ness, that  it  had  been  marked  on  the  preceding  day,  as  and  for 
the  comer  of  the  said  survey  number  1.    Defendant  objected^ 
and  the  court  sustained  the  objection.    Demandants  then  offered 
in  evidence,  to  disprove  the  location  insisted  on  by  defendants, 
a  plat  and  certificate  of  survey  which  was  made  by  the  same  sur- 
veyor to  a  third  party,  and  which  called  to  begin  at  the  east 
comer  of  Overton  survey  number  1,  and  thence  to  the  starting- 
point.    The  court  excluded  the  evidence,  and  demandants  ex- 
cepted.   This  exception  embraces  the  last  two  decisions.    This 
is  demandants'  first  bUl  of  exceptions.    Evidence  was  intro- 
duced tending  to  prove  that  no  one  was  in  possession  when  the 
grant  was  issued  to  Overton,  nor  until  1799.    The  land  in  con- 
troversy was  included  within  the  patent  under  which  demand* 

Av.  Dao.  Voi^  XLn— W 
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ants  claimed.  Defendant  introduced  the  patents  mentioned; 
also  a  certificate  of  the  commissioners  appointed  to  adjust  un- 
patented lands,  dated  1781,  in  favor  of  Davisson  for  four  hun- 
dred acres,  on  Pleasant  creek,  to  include  his  settlement  in  1775; 
also  a  deed  from  Davisson  to  himself,  in  1801,  for  three  hundred 
acres;  but  how  he  derived  title  to  the  other  two  hundred  acres 
the  record  does  not  show.  He  also  introduced  evidence  tending 
to  prove  the  identity  of  the  land  held,  the  three  hundred  and 
four  hundred  acres  conveyed,  and  the  early  settlement  and  con- 
tinued possession  of  the  same.  After  the  evidence  was  in,  the 
court  decided  that  the  defendant  had  the  affirmative  of  the  issue, 
and  was  entitled  to  open  and  dose  before  the  jury.  Demand- 
ants excepted,  and  this  forms  their  second  bill  of  exceptions. 

Demandants  then  moved  the  court  to  instruct  the  jury:  1. 
That  no  possession  held  by  the  tenant  or  those  under  whom  he 
claims  prior  to  the  emanation  of  the  patent  under  which  the 
demandants  claim  will  bar  the  defendants  in  this  action,  unless 
such  possession  was  held  by  the  tenant  or  those  under  whom  he 
daims,  under  a  grant  from  the  commonwealth.  2.  That  if  no 
prior  grant  from  the  commonwealth  had  issued  for  the  land  in- 
cluded within  the  patent  under  which  demandants  claim,  the 
patent  from  the  commonwealth  to  John  Overton  invested  him 
with  seisin  of  the  land  so  as  aforesaid  included  within  his  patent. 
8  That  to  constitute  an  adverse  possession,  such  as  would  bar 
the  demandants'  claim,  there  must  have  been  an  actual  entiy 
upon  and  occupancy  of  the  lands  by  the  tenant  or  those  under 
whom  he  claims,  under  title  or  claim  of  title  adverse  to  that 
under  which  demandants  claim,  and  that  such  actual  adverse 
possession  must  have  commenced  since  the  issuing  of  the  grant 
to  the  ancestor  of  the  defendants,  and  have  continued  thirty 
years  after  the  adverse  possession  and  occupation  commenced 
during  the  life-time  of  the  said  John  Overton;  or  if  the  same 
had  not  continued  thirty  years  during  the  life-time  of  the  said 
John  Overton,  then  the  said  actual  adverse  possession  must  have 
commenced  as  aforesaid,  and  been  continued  by  the  tenant  or 
those  under  whom  he  claims  for  fif iy  years  before  the  com- 
mencement of  this  action.  4.  That  if  from  the  evidence  they 
should  believe  that  at  the  time  of  malring  the  original  survey  a 
poplar  comer  was  made  as  and  for  a  beginning  comer  of  said 
survey  number  1,  and  if  they  believe  said  poplar  comer  so  made 
and  marked  stood  at  the  place  designated  on  the  plat  and  report 
retnmed  in  this  cause  at  letter  A,  then  in  the  absence  of  proof 
of  any  other  comers  or  boundaries,  and  of  any  calls  for  natural 
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objects  conflictixig  with  the  calls  for  courses  and  distances  in 
said  patents  numbers  1, 2,and  8»  the  jury  should  make  out  the 
identify  of  the  land  claimed  by  the  demandants  by  the  courses 
and  distances  called  for  by  the  patents  numbers  1, 2,  and  8  from 
the  said  comer  at  A;  although  they  should  be  of  opinion  that 
said  surveyor  when  maiking  said  original  sunrey  on  which  said 
patents  were  founded  never  sajv  any  of  the  lines  or  marked  any 
of  the  comers  called  for  except  said  comer  at  A.  5.  That  if 
they  are  satisfied  any  object  is  called  for  in  said  patents^  or 
either  of  them,  at  a  place  where  the  same  is  not  found,  yet  if 
they  are  satisfied  from  the  evidence  and  other  calls  of  the  patent 
that  the  calls  for  such  objects  at  the  place  where  the  same  is  not 
found  was  made  through  mistake,  and  if  they  are  satisfied  from 
the  evidence  that  the  land  described  in  said  patents  to  John 
Overton  is  situated  where  the  demandants  claim  it  to  be,  a  mis- 
take in  calling  for  an  object  where  the  same  is  not  found  should 
not  vitiate  or  destroy  the  validity  of  the  patents  under  which 
the  demandants  claim.  The  court  gave  these  instructions,  and 
the  defendant  excepted.  This  is  his  second  bill  of  exceptions. 

Defendant  moved  the  court  to  instruct  the  jury  that  a  posses- 
eion  by  Josiah  Davisson,  under  whom  the  tenant  derived  title  to 
a  part  of  either  one  of  the  tracts  of  land  granted  to  him,  must 
be  esteemed  and  taken  as  a  possession  of  the  entire  tract,  co- 
extensive vdth  the  boundaries  described  in  the  tract;  and  that 
such  possession  of  one  of  said  tracts  must  be  esteemed  and 
taken  as  possession  of  the  coterminous  tract  granted  to  him, 
both  having  been  issued  at  the  same  time,  except  so  far  as  the 
said  tracts,  or  either  of  them,  or  part  thereof,  may  have  been 
in  the  actual  adverse  possession  of  the  demandants,  or  other 
persons  claiming  title  thereto,  and  notwithstanding  it  shaU  ap- 
pear that  the  said  tracts  of  land,  or  either  of  them,  lay  vdthin 
the  boundaries  of  the  grant  to  the  ancestor  of  the  demandants. 
The  instruction  was  given.  Demandants  excepted,  and  this  is 
their  third  bill  of  exceptions.  The  court  further  instructed  the 
jury  that  if  the  defendant,  and  those  under  whom  he  claimed, 
had  actual  possession  of  the  land  in  controversy,  holding  the 
same  adversely  to  the  title  of  the  demandants  at  the  time  of  the 
death  of  their  ancestor  and  for  thirty  years  prior  thereto,  it 
constituted  a  bar  to  the  demandants'  right  of  recovery  in  thvi 
action.  Demandants  excepted,  and  this  is  their  fifth  bill  of  ex- 
ceptions. Verdict  for  the  defendant,  and  judgment  aooord« 
ingly.    Demandants  appealed. 

O.  and  O.  N,  Joknson^  for  ihA  «i)«(e!lants. 
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W,  A.  Barrison,  for  the  appellee. 

By  Court,  Baldwih,  J.  The  court  is  of  opinion,  thai  in  a 
oontioTeny  oonoeming  the  bonndaiy  or  looality  of  a  tract  of 
land  gxanted  by  the  commonwealth,  pozBoant  to  a  sarrej,  the 
calls  and  description  of  a  survey  made  fay  the  same  sorveror, 
abont  the  ssme  time,  or  recently  thezeafter,  of  a  cotenninons  or 
neighboring  tmct,  upon  which  last-mentioned  snnrey  a  grant 
has  also  issoed  from  the  commonwealth,  whether  to  a  party  to 
the  controreray,  or  a  stranger,  is  proper  evidence  upon  such 
question  of  boundary  or  locality,  nnliWH  plainly  izreleYant;  to 
hare  soch  weight  with  the  jnxy  as  under  all  the  droomstances, 
they  may  consider  it  entitled  to.  And,  therefore,  that  the  ssid 
drcmt  coort  ezred  in  rejecting  the  snrveys  for  Thomas  and 
Lewie,  mentioned  in  the  second  branch  of  the  demandants'  first 
bUlof  exceptions. 

The  coort  is  farther  of  opinion,  that  in  a  controversy  con- 
cerning the  boundary  or  locality  of  a  tract  of  land  granted  fay 
the  conmumwealth,  upon  a  sarvey  made  by  a  duly  authorised 
surveyor,  evidence  is  properly  admissible  of  declarations  by  such 
surveyor,  or  by  chain-cazriers  who  assisted  him  in  malring  such 
survey,  or  fay  other  persons  present  at  such  survey,  of  the  acts 
done  by,  or  under  the  authority  of,  such  surveyor,  in  making 
such  survey,  unless  plainly  irrelevant;  and  as  to  the  persons 
present  at  such  survey,  to  have  such  weight  as  the  jury,  under 
all  the  circumstances,  may  consider  it  entitled  to:  provided, 
however,  that  such  declarations  were  not  made  poet  lUam  motam, 
and  are  not  in  contradiction  of  such  surveyor's  official  report  of 
such  survey;  and  provided  that  the  person  or  persons  who  made 
such  declarations,  be  dead  at.the  time  of  the  trial.  And,  there- 
fore, that  there  is  no  error  in  the  decision  of  the  said  court,  ad- 
mitting the  evidence  of  the  declarations  of  the  surveyor,  WiU- 
iam  Pettyjohn,  mentioned  in  the  tenant's  first  bill  of  exceptions. 
But  that  ssid  court  erred  in  rejecting  the  evidence  of  the  dec- 
lazations  of  Major  Powers,  mentioned  in  the  first  bzanoh  of  the 
demandants'  first  bill  of  exceptions.  The  court  is  further  of 
opinion,  that  on  a  trial  of  a  vmt  of  right,  upon  the  mise  joined 
on  the  niere  right,  the  tenant  is  entitled  to  the  opening  and  con- 
clusion of  the  cause  before  the  juzy.  And,  therefore,  that  there 
is  no  error  in  the  decision  of  the  said  circuit  court  stated  in  the 
demandants'  second  bill  of  exceptions. 

The  court  is  further  of  opinion,  that  where  the  land  in  con- 
troversy is  embraced  by  conflicting  grants  from  the  common- 
wealth, to  different  persons;  and  the  junior  patentee  enters 
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thereupon,  and  takes  and  holds  actual  possession  of  any  part 
thereof,  claiming  title  to  the  whole  under  his  grant;  that  snch 
adyersary  possession  of  part  of  the  land  in  controversy,  is  an 
adversary  possession  of  the  whole,  to  the  extent  of  the  limits  of 
the  younger  patent;  and  to  that  extent  is  an  ouster  of  the  seisin 
or  possession  of  the  older  patentee,  if  the  latter  has  had  no 
actual  possession  of  any  part  of  the  land  within  the  limits  of 
his  grant.  But  that  if  the  older  patentee,  at  the  time  of  such 
entry  of  the  younger  patentee,  is  in  the  actual  possession  of  any 
part  of  the  land  in  controversy;  then  that  the  latter  can  gain  no 
adversary  possession,  beyond  the  limits  of  his  mere  indosure, 
without  an  actual  ouster  of  the  older  patentee  from  the  whole 
of  the  land  in  controversy.  And,  moreover,  that  upon  the  ques- 
tion of  adversary  possession,  it  is  imTni^i»ritt.1  whether  the  land 
in  controversy  be  embraced  by  one,  or  several  coterminous 
grants  of  the  older  patentee;  or  one  or  several  coterminous 
grants  of  the  younger  patentee :  in  either  case,  the  lands  granted 
to  the  same  person  by  several  patents,  must  be  regarded  as 
forming  one  entire  tract.  Wherefore,  the  court,  so  understand- 
ing the  instruction  of  the  said  circuit  court  to  the  jury,  stated 
in  the  demandants'  third  biU  of  exceptions,  is  of  opinion  that 
there  is  no  error  therein,  so  far  as  it  conforms  to  the  opinions 
above  expressed. 

The  remaining  question  .arising  on  the  third  instruction  is, 
whether  the  actual  possession  under  the  elder  patent,  that  is  to 
say,  the  pedis  pomJtiOy  or  actual  occupancy,  by  building,  clear- 
ing, cultivating,  or  indosure,  which  would  limit  the  adversary 
possession  under  the  junior  patent,  to  that  part  of  the  interlock 
or  lap,  within  his  indosure,  must  be  of  a  part  of  the  land 
within  the  lap;  and  whether  such  actual  possession  under  the 
elder  patent,  of  part  of  the  land  not  within  the  lap,  would  thus 
limit  the  adversary  possession  under  the  junior  patent,  to  his 
indosure.  On  this  question  no  judgment  is  pronounced,  be- 
cause of  the  divendiy  of  the  opinions  of  the  judges  thereon; 
and  because  of  the  high  probabiliiy  that  whatever  that  judg- 
ment might  be,  it  would  have  no  practical  effect  in  this  particu- 
lar case. 

The  court  is  further  of  opinion,  that  where  lands  have  been 
granted  by  the  commonwealth  to  different  persons,  by  conflict- 
ing patents,  the  junior  patentee  can  not,  under  any  circum- 
stances, disseise  or  oust  the  older  patentee  from,  or  acquire  an 
adversary  possession  of,  the  land  in  controversy,  but  by  the 
actual  occupation  of  some  part  thereof,  or  the  use  or  enjoyment 
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of  Boxne  part  thereof,  by  acts  of  ownership  equivalent  to  such 
actual  occupation:  and  that  while  such  patented  lands  remain 
completelj  in  a  state  of  nature,  they  are  not  susceptible  of  a 
disseisin  or  ouster  of,  or  adversary  possession  against,  the  older 
patentee,  unless  by  acts  of  ownership  effecting  a  change  in  their 
condition.  And  the  court,  so  understanding  the  instruction 
stated  in  the  demandants'  fourth  bill  of  exceptions,  as  asked 
for  by  the  demandants'  counsel,  is  of  opinion,  that  the  said 
court  erred  in  not  giving  the  same  as  asked  for,  without  the  ad- 
dition thereto  of  the  clause,  "  or  by  the  open  exercise  of  acts  of 
ownership  over  the  same;"  whereby  a  disseisin  or  ouster  of,  or 
adversary  possession  against,  the  older  patentee,  was  recognized 
as  effected  by  acts  of  ownership  falling  short  of  such  actual 
occupation,  use,  or  enjoyment  as  aforesaid. 

The  court  is  further  of  opinion,  that  there  is  no  error  in  the 
instruction  to  the  jury,  stated  in  the  demandants'  fifth  bill  of 
exceptions;  nor  in  the  five  several  instructions  to  the  jury, 
stated  in  the  tenant's  second  bill  of  exceptions;  nor  in  the  re- 
fusal of  the  instruction  asked  for  by  the  tenant's  counsel,  stated 
in  the  tenant's  third  bill  of  exceptions. 

It  is,  therefore,  considered  by  the  court,  that  the  said  judg- 
ment of  the  said  circuit  court  be  reversed  and  annulled;  and 
that  the  plaintiflb  in  error  recover  against  the  defendant  in 
error  their  costs  by  them  expended  in  the  prosecution  of  their 
writ  of  error  aforesaid  here:  and  this  court  proceeding  to  ren- 
der such  judgment  as  the  said  circuit  court  ought  to  have  ren- 
dered, it  is  further  considered  that  the  verdict  of  the  jury  be  set 
aside,  and  a  new  trial  of  the  mise  joined  between  the  parties 
awarded;  upon  which  new  trial  the  said  circuit  court  is  to  be 
governed  by  the  principles  above  declared. 

Bbooxx  and  Allen,  JJ.,  absent. 


EvmxNOs  OF  BouNnABT,  AND  Whzob  BovimABiBB  Fmvail:  See  Ne 
V.  Foiter,  34  Am.  Deo.  105,  note,  where  the  dedmone  in  thie  wriei  to 
point  are  ooUected. 

Po68i88ioir  or  Pabt  undeb  ah  Equitablk  Titls,  hy  whioh  the  boondaiy 
is  defined,  extends  to  the  whole  in  the  Mune  way  at  if  the  title  were  a  l^gal 
one:  Jonea  ▼.  Perry,  90  Am.  Deo.  490. 

PossBSSioir  OF  Pabt  PoeaissiOK  of  ths  Wholb:  See  Ta^^  ▼.  Btiekmr, 
12  Am.  Dec.  854,  and  note,  357-369;  Carmm  ▼.  Bumett,  30  Id.  143,  note; 
Ccuey*$  Leaaees  ▼.  InloeSf  39  Id.  658.  Bat  there  most  be  an  aotoal  poeseanon 
of  some  part  of  the  Umd  of  the  owner  against  whom  the  possession  is  invoked: 
BaUy  y.  CarUUm,  37  Id.  190;  Sumner  v.  Mvrphy,  27  Id.  897;  SmUkr.  Bcmmer^ 
28  Id.  354,  note. 

Advsbsx  Possession  of  a  Disssisob  Inoludbs  only  Umd  aotnally  oooa- 
l^  him  hy  inolosnres  and  improvements:  HaU  v.  Powell,  8  Am.  Dec 
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722;  Oemy'9  Lenee  ▼.  Inlou,  80  Id.  658  uid  note,  refening  to  other  oaaee  In 
thieeeries. 

Statctx  of  LnoTATioirs  Bioinb  to  Buv  when  the  right  of  aotion  m^ 
cmee:  Thomae  ▼.  WkUe^  14  Am.  Dec  56.  Bat  there  miiet  be  ecnie  one  in 
whom  the  rifjtkt  ol  action  is  Tested:  ChmmonwealUk  t.  Me6<noan,  7  Id.  787; 
Biif  ▼.  Btdl,  16  Id.  29a 

Pbopibtt  bt  AoyBBSB  Poflsnnoir  can  not  vest  in  the  wrongfol  poaseasor 
until  there  is  some  one  competent  to  bring  an  action  to  reoorer:  MeDmuM  t. 
WaUon,  14  Am.  Deo.  818. 

COUBSIS   AND    DiSTANGBS    YlXU)    ONLY   TO  MoNUMBNTS,  ABXEnCOAL   OB 

Natural:  HetUon  ▼.  JTbe^es,  80  Am.  Deo.  740,  note;  Wendell  ▼.  Jackatm^ 
22  Id.  642,  notei 

Thb  FBuroiPAL  0A8B  18  oiTBD  aa  an  anthority  to  the  point  that  other  sor- 
▼eys  made  by  the  same  snrreyor  about  the  same  time  and  upon  grsats  which 
haye  issned  from  the  commonwealth,  are  proper  evidence  npon  the  questian 
as  to  locality  or  boondary  ol  a  coterminoas  or  neighboring  tract,  in  ClenenU 
T.  JTyiM,  18  Omtt  475-480.  In  Koiner  r.  BanJAiee  Hehe,  11  Id.  429,  480,  it 
is  cited  aa  anthority  to  the  point  that  acts  of  ownership  effecting  a  change  of 
land  from  a  state  i/l  nature,  are  necessary  to  ccostitate  adyerse  possession; 
also,  Kinchdoe  ▼.  Traeewells,  Id.  602,  608.  In  Anderson  ▼.  Hairvey*$  Heh% 
10  Id.  807»  the  principal  case  is  cited  to  the  pointy  that  possession  of  part  is 
possession  of  the  whole  of  the  land  mentioned  in  the  patent  nnder  which  he 
claims,  at^ t^m> in  MiddleUm r,  Johneetal.,  Aid.  ni;  Paele^T.  Bngliek, 
6  Id.  158. 


Bakk  of  Ukued  States  v.  Beibnb.    FAmfSBs' 
Bane  of  Yibginia  v.  Beibnb. 

[1  Obaxxah,  984.] 

OoBBKBUonoy  of  Powbb  ov  Attobnbt  to  Sign  Nambb  as  Indobsbbs. — 
Where  several  persons  nnite  in  the  same  power  to  anthoriae  another  to 
indorse  their  names  upon  a  bill,  drawn  in  favor  of  one  of  them:  Held^ 
that  the  power  given  did  not  warrant  several  and  soccesdve  indorse- 
ments, but  only  a  joint  indorsement  of  and  for  them  all,  so  that  th^ 
ahoold,  be  jointly  bound  as  indorsers  to  the  holder,  and  equally  and 
jointly  bound  among  themselves. 

Iaoal  Eifbot  of  Sbvbbal  Suogbssivb  Indobbbmbhts  is  that  each  indorser 
has  a  right  to  look  for  indenmity  to  all  the  indorsers  who  precede  him. 

Two  oases  were  argued  together,  the  qiiestion  involved  in 
each  being  the  same.  The  Bank  of  the  United  States  faroughl 
snit  against  Beime,  as  indorser,  on  the  following  bill: 

''$655,406.07.  Pexladblphu,  Deo.  20, 1889. 

"  Withoat  graoe,  sixty  days  after  date,  pay  to  the  order  of 
Andrew  Beime,  six  hundred  and  fifty-five  thousand  four  hun- 
dred and  six  dollars  and  seven  oents,  value  received,  and  charge 
the  same  to  account.  John  B.  Steenbiboen. 

(Lilt  blank  for  power  of  eHotmy.] 

"  To  MTf!CTAy.T.  Abnou),  Philadelphia. 
••  No.  2." 
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Aeross  fhe  face  of  the  above  bill  "was  imtten  the  name  of 
Ififthael  Arnold.  The  bill  was  indorsed:  '*  Andrew Beime,  Sam- 
uel Ooflknan,  James  M.  H.  Beale,  Charles  T.  Beale,  Ben  Black- 
ford, Entsmus  Ooffinan,  Thomas  T.  Blackford,  Bhesa  Allen,  John 
Morgan,  by  their  aUomej,  T.  S.  Taylor."  The  indorsements 
were  made  under  the  following  power  of  attorney:  "  Enow  all 
men  by  these  presents,  that  whereas,"  etc.  ''Now,  therefore, 
know  ye,  that  we  whose  names  are  *  *  *  hereunto  sub- 
scribed, have  made,  ordained,  constituted,  and  appointed;  and 
by  these  presents  do  make,  ordain,  conjstitate,  and  appoint  John 
B.  Steenbeigen,  of,  etc.,  and  Thomas  S.  Taylor,  of,  etc.,  jointly, 
or  either  of  them  severally,  our  true  and  lawful  attorneys,  for 
us  and  in  our  names  and  our  behalf  to  sign  our  names  as 
indorsers  upon  such  bills,  etc.,  which  the  said  Steenbeigen 
may  offer  for  discount,  etc.  GKving,  etc.,  fall  power  and 
autiioriiy,  etc.,  for  effecting  the  purpose  hereby  intended  as 
fully,  etc.,  as  we  ourselves  might  or  could  do  if  we  were  per- 
sonally present.  Hereby  ratifjing,"  etc.  Signed  by  the  same 
parties  whose  names  are  indorsed  on  the  bill. 

The  court  instructed  the  jury  that  the  letter  of  attorney  did 
not  authorize  the  attorney  to  indorse  the  names  of  his  constit- 
uents on  bills  or  notes  in  such  a  manner  as  to  bind  them  as 
several  and  successive  indorsers,  but  only  to  make  a  joint  in- 
dorsement  of  and  for  them  aU,  so  that  they  should  be  jointly 
bound  as  indorsers  to  the  holder,  and  equally  bound  among 
themselves.    Verdict  for  defendants.    Plaintiffs  appealed. 

O.  N.  JckMon^  for  the  United  States  Bank. 

Hoaon,  for  the  Farmers'  Bank. 

Ma^ffarUmd^  Leigh^  and  Jonea^  for  the  appellee. 

Soorr,  J.  The  record  in  this  case  presents  for  our  decision, 
but  a  single  question ;  and  that  lies  within  the  narrow  limits  of 
a  short  letter  of  attorney  constituting  an  agent  with  authority 
to  sign  the  names  of  his  principals,  as  indorsers  on  certain  bills 
and  notes  to  be  thereafter  drawn  by  a  third  person.  A  wide 
range  has  been  taken  by  the  learned  counsel  on  both  sides,  in 
the  discussion  of  this  question,  leaving  nothing  unsaid  which 
can  be  said  on  either  side.  I  do  not  deem  it  necessary  to  follow 
them  step  by  step;  nor  to  go  into  a  minute  analysis  of  the  cases 
cited  to  enforce,  or  illustrate  those  rules  of  construction  which 
are  to  serve  as  our  guides.  I  will  content  myself  with  stating 
the  principles  deducible  from  such  of  them  as  apply  to  the  ques- 
tion before  us. 
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It  is  insisted  by  the  coansel  for  the  defendant  in  error,  that 
all  delegations  of  power  must  be  strictly  constmed.  The  object 
of  constmotion  in  all  oases,  is  to  ascertain  the  intention  of  the 
parties,  or  more  properly  speaking,  the  meaning  of  the  instni- 
ment:  for  we  are  bound  to  say  that  the  parties  intend,  what  the 
written  instroment  declares.  It  not  nnfrequently  happens,  that 
we  have  to  settle  the  constraction  of  a  contract  in  regard  to 
questions,  which  never  occnired  to  the  parties  to  it.  And  were 
we  permitted  to  indulge  in  conjecture  and  probabilities,  nothing 
is  more  probable  than  that  the  difference  between  one  joint  in- 
dorsement and  several  successiTe  indorsements,  neyer  occurred 
to  the  makers  of  this  power  of  attorney.  We  shall  best  carry 
out  their  intentions  by  construing  their  language  neither  strictly 
nor  liberally,  but  fairly:  and  this,  I  apprehend  is,  in  general, 
the  true  rule.  Some  of  the  oases  relied  on  by  the  defendant's 
counsel,  will  be  found  on  examination,  rather  to  enforce  a  strict 
obedience  to  the  mandate  of  the  constituent,  than  any  rigor  of 
oonstruction  in  ascertaining  what  that  mandate  is.  On  the  other 
hand  oases  have  been  cited  which  decide,  that  when  the  words 
of  a  letter  of  attorney  admit  of  two  constructions,  they  shall, 
as  in  other  grants,  be  construed  most  strongly  against  the 
grantor;  that  the  grant  of  power  to  do  a  particular  thing,  car- 
ries with  it  the  power  to  employ  appropriate  means;  and  where 
no  particular  mode  is  either  prescribed,  or  forbidden,  he  may 
adopt  any  which  does  not  disappoint  some  purpose  of  the  grant. 
It  is  not  necessary  in  this  case,  to  reconcile  any  apparent  dis- 
orepam^  between  the  oases  on  this  point.  All  agree  that  when 
the  power,  whether  it  be  conferred  in  express  terms,  or  by  fair 
implication,  is  once  ascertained,  the  agent  can  not  depart  from 
it.  He  can  neither  go  beside,  nor  beyond,  nor  &11  short  of  it. 
He  must  do  the  very  thing  which  he  is  empowered  to  do;  and 
ean  not  substitute  an  equivalent.  His  power  being  an  emana- 
tion from  his  constituent,  exists  only  to  the  extent  to  which  it  is 
imparted.  It  is  incorrect  to  say  that,  an  agent  may  exercise  his 
discretion  where  it  is  not  restrained.  What  is  called  a  restric- 
tion, is  more  properly  an  exception  of  that  which  would  other- 
wise be  granted,  either  in  express  terms  or  by  fair  implication. 
Nor  is  it  necessary  that  a  reason  should  be  given  for  the  limits 
igrithin  which  the  agent  is  confined.  The  appointment  is  the 
voluntary  act  of  the  principal.  He  is  under  no  obligation  to 
repose  confidence  in  another,  or  part  with  his  power  over  his 
own  property.  His  will,  whether  it  be  the  result  of  sound  judg« 
ment,  or  wild  caprice,  is  law:  Story  on  Agency,  p.  85,  sec.  76. 


556  Bank  of  United  States  u  Beirne.    [Yirginla^ 

indoxBement  would  be  evidence  for  the  plaintiff;  sereral  in- 
doraementB  wonld  be  evidence  ftgainst  Mm.  Upon  several  in- 
dorsements, the  one  who  is  sned  would  have  to  litigate  ques- 
tions with  the  bank;  and  being  nnsncoessM,  wonld  have  to 
change  sides  and  litigate  them  over  again  with  the  others;  and 
might  be  nnsaooessfol  in  both  instances.  In  this  veiy  case, 
had  the  judgment  below  been  against  the  defendant,  and 
affirmed  hf  an  eqnal  division  of  this  court,  although  conclusive 
upon  Beirne,  the  whole  question  would  be  open  in  a  suit  brought 
by  him  against  another  indorser.  In  a  joint  suit,  a  judgment 
against  all  the  defendants  would  be  condusive  upon  the  ques- 
tions in  issue.  There  is,  then,  an  essential  and  material  differ- 
ence between  joint  and  several  indorsements;  even  where  the 
indorsers  occupy,  inter  se,  the  relation  of  co-sureties;  and  if  the 
power  of  the  agent  extend  only  to  one,  he  can  not  make  the 
other. 

In  examining  the  question,  whether  the  attorney  in  this  case, 
was  authoxueed  to  present  the  indorsers,  to  the  bank,  and  to  the 
world,  as  liable  to  each  other,  in  the  order  in  which  their  names 
appear  upon  the  draft,  it  is  important  to  ascertain  their  true 
relation.  If  it  appears  by  the  power  of  attorney,  that  they  are 
responsible  to  each  other,  in  the  order  in  which  their  names  are 
indorsed,  it  would  be  conclusive  to  show  the  authority  of  the 
agent  so  to  place  them  on  the  draft.  General  words  which, 
standing  alone,  would  import  a  power  to  make  a  joint  indorse- 
ment only,  would  be  construed  disttibutively  in  such  a  case. 
If,  on  the  contrary,  it  appears  by  the  power  of  attorney,  that 
the  parties  to  it  intended  to  take  a  common  risk,  and  share  the 
burden  equally,  it  will  go  &r  to  show  that  they  did  not  intend 
to  be  held  out  to  the  world,  in  a  different  character.  If  Andrew 
Beirne  did  not  intend  to  embark  his  fortune  in  the  same  bottom 
with  John  B.  Steenbexgen,  and  sink  or  swim  with  him,  it  will 
go  frfr  to  show  that  he  did  not  intend  to  peril  his  credit,  by 
holding  himself  out  to  the  bank,  and  to  the  world,  as  having 
encountered  that  hazard.  If  he  did  not  intend  to  intetpoae  him- 
self as  a  shield  for  the  protection  of  the  other  indorsers,  it  will 
go  &r  to  show  that  he  did  not  intend  to  authorize  his,  and  their 
agent,  to  make  a  contract  for  him,  which  would  prima  fade 
subject  him  to  that  liability,  and  lay  him  under  the  necessity  of 
extricating  himself  from  it,  by  producing  other  evidence,  which, 
if  the  authority  had  been  by  parol,  he  might  find  it  impossible 
to  do. 

What,  then,  was  the  relation  in  which  these  indorsers  stood 
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a  suit  on  these  mdorsements.  If  the  power  was  duly  executed, 
the  plaintifTB  might  recoTer  on  the  count  which  charges  Beime 
as  sole  indorser,  by  his  own  hand;  and  he  could  not  call  for  the 
production  of  the  power  of  attorney.  Under  our  statute  he 
could  file  no  plea  which  would  call  for  that  eTidence,  unless  he 
swore  to  it;  and  that  he  could  not  do  if  he  had  authorized  his 
attorney  to  make  a  seyeral  indorsement  for  him. 

Supposing  the  parties  to  stand  in  the  relation  of  co-sureties, 
as  between  themselTes,  there  are  seyeral  other  considerations 
which  would  render  a  joint  indorsement  preferable  to  seyeral 
successiye  indorsements.  Upon  a  joint  indorsement,  it  would 
be  necessaiy  for  the  bank  to  giye  notice  to  all  the  indorsers;  a 
duty  imposing  a  light  burden  upon  the  bank;  requiring  nothing 
more  than  common  prudence  would  dictate  for  its  own  safety; 
nothing  more  than  a  knowledge  of  the  residence  of  those,  on  whose 
responsibiliiy  the  draft  was  discounted  (a  knowledge  without 
which  their  responsibiliiy  would  be  unayailing);  and  the  labor 
of  writing,  and  putting  into  the  post-office,  a  letter  to  each 
of  them  (labor  commonly  performed  by  the  notary);  whereas 
prompt  notice  of  the  dishonor  of  the  draft  might  be  of  yital 
importance  to  the  indorsers.  All  would  be,  instantiy,  set  at 
work,  for  the  benefit  of  each.  So  much  importance  does  the 
law  attach  to  notice,  that  it  requires  of  the  holder  the  utmost 
diligence  in  giying  it.  Upon  seyeral  indorsements,  the  bank,  if 
it  had  been  so  minded,  might  haye  giyen  notice  to  one  only;  and 
in  this  yery  case  eyery  count  in  the  declaration  ayers  notice  to 
Beime  alone.  And  were  such  the  fact,  he  was  imder  no  obliga- 
tion to  giye  notice  to  the  others  to  entitie  him  to  sue  on  an  agree- 
ment for  contribution.  Such  an  agreement  is  not  a  mercantile 
contract,  but  is  goyemed  by  the  common  law:  and  the  pariy 
seeking  to  enforce  it,  is  under  no  greater  necessity  of  giying 
notice,  than  he  would  be  if  the  contract  were  in  the  form  of  a 
bond  of  indemniiy.  The  party  charged,  is  entitied  to  no  no- 
tice but  that  which  is  furnished  by  the  contract  itself:  so  that 
the  first  notice  of  the  demand  might  be  the  suit  to  enforce  it. 

Upon  a  joint  indorsement,  all  must  be  sued;  and  although 
under  our  statute,  judgment  might  be  giyen  against  one  only, 
or  if  against  all,  the  goods  of  one  might  be  taken  in  execution, 
yet  eadi  would  stand  an  equal  chance  of  escape.  Upon  seyeral 
indorsements  one  might  be  selected  as  the  first  yictim;  as  has 
been  done  in  this  case.  A  judgment  against  all  would  bind  the 
lands  of  all;  and  if  one  paid  the  debt,  he  would  be  entitied 
to  the  benefit  of  the  lien.    In  a  suit  for  contribution,  a  joint 
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indexnnify  the  rest  they  would  indorse  after  him,  much  less  did 
thej  marshal  the  whole  line,  bat  all  with  one  united  voice  '*  con- 
sented/' They  all  embarked  at  the  same  instant,  in  the  same 
enterprise,  not  in  single  file,  bat  shonlder  to  shoulder.  I  con- 
sider it  clear,  therefore,  that  as  between  themselves,  they  in- 
tended perfect  equality. 

Having  thus  agreed  to  unite  their  fortunes  in  support  of  their 
friend,  and  the  time  and  place,  when  and  where  resolves  were 
to  become  action,  maldng  it  inconvenient  to  act  in  person,  they 
select  an  agent  to  act  for  them.  To  do  what  for  them?  That 
thing  which  they  had  determined  upon?  Or  another  and  a  dif- 
ferent thing?  Having  agreed  to  unite  themselves,  and  share 
equally,  a  common  danger,  did  they*author]2e  their  agent  to 
sever  them,  and  place  one  in  front,  and  another  in  the  rear? 
!Fhis  they  might  imquestionably  do.  The  question  is,  have  they 
done  it  ?  Let  the  power  of  attorney  answer.  After  recitiDg  the 
request  of  Steenbergen,  and  their  answer,  it  proceeds  thus: 
"Now  therefore  know  ye  that  all  whose  names  are  hereinbefore 
written,  have  made,  ordained,  constituted,  and  appointed,  and 
by  these  presents  do  make,''  etc.  There  is  nothing  here  which 
imports  a  severance  of  their  union.  All  unite  in  the  delegation 
of  authority.  I  deem  it  unnecessary  to  discuss  the  question,  on 
which  the  counsel  on  both  sides  exercised  their  ingenuiiy, 
whether  this  can  with  technical  propriety,  be  called  a  joint 
grant.  It  is  sufficient  for  my  purpose,  that  the  persons  making 
it,  acted  collectively.  The  power  conferred,  if  it  existed  in  sep- 
arate particles  prior  to  the  grant,  united  in  the  grantee,  and 
formed  a  unit.  It  constituted  him,  not  the  attorney  of  each  of 
Ihe  grantors  separately,  but  the  attorney  of  all  collectively. 
Ihe  grantors  all  speak  together,  and  say  "  we  appoint,"  "  our 
attorney."  When  the  attorney  speaks  he  is  the  mouthpiece  of 
all,  when  he  writes  he  is  the  hand  of  all,  when  he  signs  the  name 
^f  one  he  does  it  by  authority  of  all.  There  is  nothing,  then,  in 
ihe  relation  of  the  attorney  to  his  constituents,  which  severs  the 
<sriginal  union  of  the  latter.  What  do  they  authoriise  him  to  do? 
<  <  For  us,  and  in  our  names,  and  our  behalf,  to  sign  our  names  as 
indorsers."  There  is  nothing  in  the  words  employed  to  define 
the  thing  to  be  done,  which  imports  a  severance  of  that  unity 
which  pervades  the  rest  of  the  instrument.  What  he  does  is  to 
be  done  in  the  names  of  all,  and  for  and  on  behalf  of  all.  Does 
the  thing  itself  sever  that  unity?  He  is  to  sign  their  names  as 
indorsers.  He  can  not  do  this  by  a  single  stroke  of  the  pen. 
He  muiit  write  the  name  of  one,  before  he  can  write  the  name  of 
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another.  The  name  of  one  must,  therefore,  stand  before  the 
names  of  the  others,  whether  written  in  a  perpendicular,  or  hor- 
izontal line;  and  this  is  all  that  results  of  necessity,  from  ihe  na- 
ture of  the  act  to  be  done.  He  may  so  sign  as  that  the  signing 
«hall  be  in  the  names  of  all,  and  for  and  on  behalf  of  all  jointly. 
He  may  so  sign  as  to  carry  out  the  whole  purpose  of  his  constit- 
uents, to  wit,  to  sustain  the  credit  of  Steenbergen,  and  share  the 
risk  equally. 

But  he  is  to  sign  their  names  as  indorsers  on  all  notes,  Inlls, 
and  drafts,  drawn  by  Steenbergen,  and  it  is  supposed  that  a  bill 
or  note  made  payable  to  one,  can  not  be  jointly  indorsed  by  him 
and  others;  and  the  Inll  in  this  case  being  made  payable  to 
Beime,  the  attorney  could  not  make  a  joint  indorsement  of,  and 
for  Beime  and  his  other  constituents;  and,  therefore,  the  words 
"  all  bills"  can  not  be  satisfied,  unless  the  attorney  is  authorized 
to  make  successiTe  indorsements.  Be  it  so.  The  question  then 
is  whether  the  words  **  all  bills"  shall  control  all  the  other  words 
of  the  instrument,  which  import  united  action  and  common 
liability,  and  authorize  the  agent  to  defeat  some  of  the  leading 
purposes  of  his  constituents,  to  wit,  prompt  notice  to  all,  and 
perfect  equality  amongst  themselres,  when  the  other  object  of 
•  his  agency,  to  wit,  the  accommodation  of  Steenbergen,  does  not 
require  it.  It  is  just  as  easy  to  draw  a  bill  payable  to  all  as  to 
one,  and  precisely  the  same  labor  to  indorse  one  as  the  other. 
The  bank  would  just  as  soon  discount  it  in  the  one  form  as  in 
the  other.  Why  should  it  not?  Bills  payable  to  two  or  more 
payees,  who  are  not  partners,  are  as  well  known  to  the  law  as 
any  others.  True  no  such  bills  hare  ever,  as  far  as  we  are  in- 
formed, been  presented  to  this  bank  for  discount.  As  none 
haye  been  presented  none  have  been  refused.  There  can  be 
no  usage  of  the  bank  which  rejects  them.  Nor  are  we  informed 
of  any  by-law,  rule,  or  resolution  of  the  stockholders,  directors, 
or. any  officer  of  the  bank,  which  repels  or  discourages  them. 
All  that  we  know,  is  that  none  such  have  been  offered  within  the 
memory  of  one  of  the  discount  clerks.  Why,  I  again  ask, 
should  the  bank  reject  them?  Because  notice  must  be  giyen  to 
all  who  unite  in  a  joint  indorsement?  The  more  names  upon 
the  paper  the  betteo:  the  security.  To  make  them  available  all 
must  have  notice,  whether  payees  or  not.  Any  officer  of  this 
bank  who  would  curtail  the  number  of  those  who  were  willing 
to  become  liable  for  the  large  sum  due  by  Steenbergen,  to  save 
himself  the  trouble  of  giving  notice,  or  iaSl  to  give  notice  to  all 
who  were  responsible,  whether  first,  second,  or  remote  indorser, 
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would  deserve  to  loee  his  office.    But  a  joint  eoit  must  be 
bronght.  And  what  is  the  trouble  of  that?    Next  to  nothing. 

But  let  us  return  to  the  words  of  the  letter  of  attorney.  He 
is  to  indorse  **  all  bills/'  but  he  is  to  make  but  one  species  of 
indorsement.  He  is  to  make  an  indorsement  which  will  be  in 
the  names  of  all,  and  for  and  on  behalf  of  all  his  constituents; 
and  if  a  bill  is  presented  to  him  on  which  he  can  not  make  such 
an  indorsement,  he  must  either  reject  the  bill,  or  vary  the  in- 
dorsement; and  which  shall  he  do  ?  Gould  he  hesitate  ?  Change 
the  form  of  your  draft,  he  would  say  to  Steenbergen,  make  it 
payable  to  your  own  order,  or  to  beiaer,  or  to  all  my  constitu- 
ents, or  to  a  third  person,  and  let  him  indorse  it  to  them,  without 
recourse  if  he  so  please,  and  then  I  will,  for  and  on  behalf  of  all 
my  constituents,  indorse  their  names  upon  it.  The  bank  will  as 
readily  discount  it  in  the  one  form  as  in  the  other,  and  thus  the 
whole  purpose  of  my  agen<7  will  be  accomplished.  Tou  will 
be  accommodated,  they  will  all  haTC  prompt  notice  if  it  shall 
be  dishonored;  and  equally  divide  the  loss,  if  any  shall  arise. 
No  one  of  them  will  have  to  meet  the  responsibiliiy  alone.  All 
will  be  on  a  footing  of  perfect  equaliiy.  The  lett^  of  attorney 
concludes  by  ''  giving  and  granting  full  power  and  authority  in 
and  about  the  premises,  for  effecting  the  purpose  hereby  in-  . 
tended,  as  fully  in  all  respects"  as  the  parties  themselves  could 
do  if  personally  present.  Concede  that  this  confirmatory  clause, 
which,  as  a  matter  of  course,  makes  part  of  evezy  letter  of  attor^ 
ney,  is  not  in  all  cases  idle  repetition,  mere  verbiage,  what  are 
the  ''premises''  in  regard  to  which,  the  ''purpose"  for  which 
this  plenary  power  is  conferred?   Why  to  give  to  Steenbergen  the 

united  aid  of  these  his  friends,  to  sustain  his  credit  at  the  Bank 

< 

of  the  United  States,  by  pledging  their  united  responsibility  as 
indorsers  on  his  paper;  giving  him  credit,  and  placing  them  in 
a  condition  of  perfect  equaliiy;  and  the  agent  has  just  as  much 
authority  to  disappoint  one  part  of  their  purpose  as  another; 
just  as  much  power  to  indorse  other  notes  and  drafts,  to  be  dis- 
counted at  another  bank,  as  to  destroy  the  equality  intended  by 
his  employers.  I  find  nothing  in  the  language  of  the  instru- 
ment, nothing  in  its  scope  and  purpose,  nothing  in  the  subject- 
matter,  nothing  in  the  usage  of  the  bank,  to  wanant  several  and 
successive  indorsements. 

It  is  not  necessary  to  say  anything  in  the  case  of  Famnent 
Bank  v.  Beime.  What  is  said  in  the  other  case,  applies  afofrti^ 
ori  to  that.    Both  judgments  must  be  affirmed. 

The  other  judges  concurred. 
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The  same  facto  w«re  again  preaeotad  to  the  oonrt  in  an  aotion  wAerrin  tha 
aame  plaintiff  appeared,  and  the  partiea  whose  names  appeared  on  the  bill  aa 
indorsen  were  sued  Jointly.  The  facta  were  stated  in  Tariona  oonnti,  and 
.  the  defendanto  demnried.  The  question  raised  was  whether  the  indofBeoieDt» 
as  made  hj  the  attorney  and  deriving  ito  force  from  the  anthority  granted  by 
the  letter  of  attorney,  would  bind  the  parties  to  the  responsibility  of  indora- 
cra  of  that  bill.  The  coort  held  them  not  so  boond,  dedaring  that  an  aol 
done  nnder  a  special  anthority  doea  not  necessarily  Involve  the  same  respon- 
sifaility  as  the  like  act  done  by  the  constitaent  in  person:  BamkqfUnUed 
8taU9  V.  Belme^  I  Qratt.  539. 

Thb  nuNdPAL  CA8X  18  ootD  in  (kmrkigtom  v.  CfoddtUt  18  Gfatt  (W| 
Boffue  V.  Iktvis  el  oiL,  8  Id.  6. 

LuKurr  or  LnMttSEM:  See  iZiosf  v.  Loi^m^  oHk^  878^ 


Edmunds  v.  Diggeel 

[1  Obaxsam,  us.] 

Tkmmm  n  vo  iMrTjBD  Wabbamtt  of  thx  Valus  ov  CuBunr  Morar  «l 
the  ooontry  passing  from  hand  to  hand  in  the  ooozse  of  tnde. 

PluoN  Fasbino  BANK-ironB  QuASAMTBBB  Only  that  they  •>•  gsnnlns^  mad 
not  connterfeit. 

SznosB  Wab&amtt. — BepresentatUm  that  notea  can  be  enhaagsd  te 
legid  tsnders  at  par,  does  not  constitate  an  arptess  warranty. 

Oasb.  EdmtindB  exchanged  four  hnndxed  dollars  of  the  notes 
tf  the  Meofaanios'  Bank  of  Alexandxia  "with  Bigges  for  notes  of 
l^xginia  banks,  repieeenting  that  the  former  notes  oonld  be  ex- 
changed at  Fredrioksbnrg,  whither  Bigges  was  going,  for  notes 
of  the  Virginia  banks.  At  the  time  of  the  exchange  the  notes  of 
Ihe  Mechanics'  Bank  were  passing-  currently  at  par,  bat  on  the 
same  day  the  bank  stopped  payment,  and  the  notes  became  worth- 
less. Defendant  asked  the  court  to  instmct  the  jnxy,  that  if 
they  believed  that  the  defendant  did,  at  the  time  of  making  the 
exchange  of  the  notes,  make  the  repzesentations  stated  by  the 
witnesses,  they  do  not  in  law  constitate  a  wananfy.  The  coort 
fsfosed  the  instraction.    Defendant  appealed. 

Stanard,  for  the  appellant. 

O,  and  O.  N.  Johnson  and  B.  O.  8ooU,  for  the  appellees. 

BAXjywnr,  J.  The  court  is  of  opinion  that  there  is  no  im- 
plied wazianfy  of  the  value  of  current  money  of  the  coun- 
try^ passing  from  hand  to  hand,  in  the  course  of  trade,  com- 
merce, and  other  business.  This  is  true,  not  only  of  the  money 
made  by  law  a  good  tender  in  the  payment  of  debts  and  per* 
formance  of  contracts,  but  is  equally  so  in  regard  to  tbe  nnf ^ 
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of  banks  and  bankers,  payable  to  bearer,  and  dronlated  by  de- 
livery. These  are  not  mnely  the  representatiye  of  money,  bat 
in  the  course  of  bosiness,  and  by  common  usage,  and  substan- 
tially employed  and  treated,  for  most  purposes,  as  actual  money 
or  cash.  The  circulation  of  them  depends,  not  upon  the  respon- 
sibiliiiy  of  those  who  pass  them,  but  upon  the  opinion  and  esti- 
mate of  those  who  receive  them.  Those  who  circulate  them  are 
not  understood  as  thereby  giving  any  assurance  of  the  credit, 
punctuality,  or  solvency  of  the  makers;  in  regard  to  all  which 
the  receiver  exercises  his  own  judgment,  or  relies  upon  that  of 
others  in  whom  he  has  confidence.  There  is  but  a  single  guar- 
anty which  those  who  circulate  the  money  of  that,  or  any  other 
kind,  can  be  understood  to  give,  to  wit,  tiiat  it  is  what  it  pur- 
ports to  be,  genuine  and  not  counterfeit.  Beyond  that,  in  the 
absence  of  express  warraniy,  or  fraudulent  misrepresentation  or 
concealment,  the  receiver  takes  it  at  his  own  risk.  There  is  no 
implied  warraniy,  whether  of  title  or  value,  in  the  circulation  of 
bank-notes,  any  more  than  of  other  money.  The  title  to  them 
can  never  be  questioned  in  the  hands  of  a  honajide  holder;  and 
on  his  part  he  takes  them  as  money,  for  whatever  they  may  be 
worth.  Both  parties  are  equally  innocent,  and  there  is  no  reason 
or  justice  in  throwing  the  loss  sustained  by  one  upon  the  shoul- 
ders of  the  other,  and  sending  him  against  a  third  in  the  like 
predicament,  and  so  continuing  the  pursuit  through  various 
stages  of  transitory  ownership,  to  fix  the  burden  at  last  upon 
some  innocent  person.  This  would  occasion  much  haraHsing 
litigation,  arising  out  of  inabilities  of  banks  to  meet  their  en- 
gagements, and  embracing  cases  of  partial  as  well  as  total  in- 
solvency, and  even  of  mere  depreciation  from  temporaiy  suspen- 
sions of  specie  payments.  It  is  not  the  condition  but  the  credit 
of  the  banks  which  affects  the  circulation  of  their  paper;  and  it 
matters  not  whether  that  credit  be  destroyed  or  impaired  before 
or  after  their  notes  have  passed  from  one  person  to  another,  in 
the  course  of  business,  if  there  be  nowantof  good  faith  between 
the  parties  to  the  transaction.  That  credit  still  exists  as  between 
them;  and  there  is  no  principle  of  law,  founded  upon  a  mutual 
mistake  of  the  parties,  or  a  fieulure  of  the  consideration,  which 
can  reach  such  cases;  because,  from  the  nature  of  the  subject, 
the  character  of  the  transaction,  and  well-founded  considera- 
tions of  policy,  the  law  refuses  to  raise  a  promise  of  indemnity 
before  the  loss  has  occurred,  or  of  compensation  for  it  after- 
wards. 
The  reason  and  policy  of  the  law  are  different  in  respect  to  the 
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poaaing  of  oonntexf eit  money,  which  in  case  of  Iobs,  presents  the 
question  not  of  value  but  v^dity ,  the  forged  coin  or  paper  being 
under  all  circumstances  a  mere  nullity:  while  the  Yigilance  of  all 
engaged  in  dealing  with  the  currency  is  enlisted  in  the  detection 
of  counterfeits,  by  the  gnaranty  of  their  genuineness  from  those 
who  pass  them.  The  court  is,  therefore,  of  opinion,  that  in  the 
present  case,  in  the  absence  of  an  express  contract  of  warraniy, 
substantially  such  as  set  forth  in  the  special  counts  of  the  decliu> 
ation,  the  defendant  in  the  action  incurred  no  legal  liability  to  the 
plaintiff  therein,  on  accoimt  of  the  exchange  of  bank-notes  in 
the  second  bill  of  exceptions  mentioned;  by  which  the  defend- 
ant, in  consideration  of  certain  notes  on  one  or  more  of  the  Yir- 
ginia  banks  then  received  of  the  plaintiff,  then  passed  to  him 
other  notes  of  equal  amount,  on  the  Mechanics'  Bank  of  Alex- 
andria; though  the  last-mentioned  bank  had  recently  stopped 
payment  at  the  time  of  said  exchange;  though  the  plaintiff 
shortly  thereafter  offered  to  return  said  notes  of  the  Mechanics' 
Bank  to  the  defendant,  whidi  the  latter  refused  to  receive;  and 
though  said  Mechanics'  Bank  afterwards  proved  to  be  wholly,  or 
to  a  great  extent,  insolvent.  And  the  court  is  further  of  opin- 
ion that  upon  the  proofs  stated  in  the  said  second  bill  of  excep- 
tions, the  representations  and  declarations  therein  set  forth,  as 
made  by  the  defendant  at  the  time  of  said  exchange,  did  not  in 
point  of  law  constitute  an  express  warraniy  as  aforesaid.  Where- 
fore the  court  is  of  opinion  that  the  said  circuit  court  erred  in 
refusing  to  give  to  the  jury  the  instruction  moved  for  by  the 
defendant's  counsel,  as  stated  in  said  second  bill  of  exceptions; 
and  moreover  erred  in  refusing  to  grant  the  defendant  a  new 
trial,  as  stated  in  the  entry  directed  by  the  said  court  to  be  made 
upon  the  record.  It  is,  therefore,  considered  by  the  court  that 
the  said  judgment  of  the  said  circuit  court  be  reversed  and  an- 
nulled, with  costs  to  the  appellant,  and  that  the  verdict  be  set 
aside,  and  the  cause  remanded  for  a  new  trial. 

Oabbll,  p.,  dissented. 

Stanabd,  J.,  absent. 

Patmxnt  nr  Bank- Nona,  Emor  ov:  For  an  extended  disoouion,  see  note 
to  Ontario  Bank  v.  Lightbodjf,  27  Am.  Dec  188;  Lworty  t.  MwrreU^  Id. 
061;  Scrvgffs  v.  Oaaa^  29  Id.  114;  OorbU  t.  Bank  qf  Smyrna,  SO  Id.  635;  Bay- 
ard V.  Skunk,  37  Id.  441,  note;  Wainwnght  y.  Wdmier,  34  Id.  707. 

Thb  fbincipal  oasb  18  ciTBD  to  the  point  that  in  making  payment  in  notei 
there  is  no  implied  warranty  of  the  aolvency  of  the  maker,  in  Braxion  v. 
Harrittm,  11  Gratt.  46;  LywM  ▼.  JftOer,  6  Id.  436. 


664  Waller  v.  Waller.  [Yirgiiiiai 

Walleb  v.  Walleb. 

OroosAPBio  Will,  Sioviiro  ov.— An  olographic  will  oomnMinoftd,  '*!,  J. 
W.,  of,  ato.,  give  and  bequeath  [my  eetatej  in  the  foUowing  manner.  ** 
The  prupet'ty  waa  then  diepoaed  <tf,  and  the  will  oondnded:  *'In  witneai 
whereof,  I  have  hereonto  set  my  hand,  thia  day  of  ,  1841. 

Signed  and  acknowledged  in  preaenoe  of.**  llierewaa  no  aignatnra  of 
taatator  nor  witneat'  name  at  the  bottom,  nor  were  the  blanka  filled* 
BMf  not  well  ezeented. 

SuncATUBa  ov  thb  Tissatob  mnat  appear  to  have  been  regaided  aa  a  aigna^ 
tore,  and  the  inatroment  complete,  and  the  paper  itMlf  mnat  ahofw  it. 

pABOL  Tnmioinr  can  bot  bi  Ibtboduobd  to  eatahlfah  the  finality  or  oom- 
pleteneat  of  the  aot  of  making  a  wilL 

Pbobath  of  \nll.  James  Waller  offered  for  probate  a  written 
instrument  as  the  last  \nll  and  testament  of  John  Waller,  de- 
ceased. The  paper  began,  ''In  the  name  of  God,  amen,  I, 
John  Waller,"  etc., ''  giTC  and  bequeath,"  etc.,  and  concluded 
thus:  *'  In  witness  whereof,  I  haye  hereonto  set  mj  hand,  this 
day  of  ,  1841.    Signed  and  acknowledged  in  the 

presence  of."  The  blank  for  the  date  was  not  filled  np,  the 
testator's  name  was  not  signed,  and  there  were  no  witnesses. 
George  Waller  and  John  Oobb  contested.  Parol  evidence  was 
admitted,  to  prove  the  intent,  the  handwriting,  and  the  death  of 
deceased.  The  paper  was  admitted  to  probate.  Oonteetanti 
■ppealed. 

Howard  f  for  the  appellants. 

Seddon  and  Beynolds,  for  the  appellee. 

Allen,  J.  This  case  presents  for  consideration  a  questum 
of  Teiy  great  interest,  freqnentlj  dlBcnssed  elsewhere,  bat 
never  formally  decided  by  this  coort  Onr  statnte  of  wills  is  a 
transcript  of  the  statute  of  29  Charles  n.,  with  the  exception, 
that  it  dispenses  with  the  subscribing  witnesses  in  cases  of  wills 
wholly  in  the  handwriting  of  the  testator,  a  provision  not  con- 
tained in  the  English  statute.  The  statute  of  29  Charles  n. 
required  that  the  will  should  be  in  writing;  signed  by  the  de- 
visor, or  some  other  person  in  his  presence,  and  by  his  direction; 
and  that  it  should  be  attested  and  subscribed  by  three  or  more 
credible  witnesses  in  his  presence.  About  four  years  after  the 
statute  was  passed,  it  was  determined  in  the  case  of  Lemayne  v. 
Stanley  f  8  Lev.  1,  that  as  the  statute  does  not  appoint  where  the 
will  shall  be  signed,  in  the  top,  bottom,  or  margin,  a  wgning  in 
any  part  is  sufficient.  Stanley  wrote  his  will  with  his  own 
hand,  but  did  not  subscribe  his  name  thereto,  but  only  put  his 
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seal;  and  the  insiniment  was  subeoribed  by  four  wiisieBses  in 
his  presence:  See  statement  of  the  case  in  Freeman,  638;  Powell 
on  DcT.  74.  Though  the  correctness  of  this  construction  of  the 
terms  of  the  statute  has  been  frequentlj  questioned  in  subse- 
quent cases,  and  by  elementary  writers,  it  has  never  been  oyer- 
ruled,  and  Lemayne  t.  Stanley  continued  to  be  recognized  as 
authoriiy  in  England  until  the  recent  statute,  1  Yict.,  c.  26,  sec. 
9,  required  that  wills  shall  be  signed  at  the  foot  or  end  thereof. 

Our  courts  have  uniformly  acted  on  the  principle,  that  when 
an  English  statute,  which  has  received  a  settled  construction, 
is  re-enacted  here,  the  legislature,  it  is  to  be  presumed,  designed 
to  adopt  it  as  construed.  This  consideration  seems  to  have  in- 
fluenced Chancellor  Wythe,  in  Bailey  y.  Teachle,  Wythe,  178,  and 
the  judges  of  the  general  court,  in  GoaUer  y.  Sdden,  2  Ya.  Cas. 
668.  Judge  Tucker,  however,  in  his  commentaries  on  Black- 
stone,  book  2,  c.  19,  p.  291,  oommenting  on  the  decision  in  Le- 
mayne V.  Stanley,  after  remarking  that  it  is  admitted  on  all 
hands  this  has  strained  the  statute  very  hard,  proceeds  to  ob- 
serve, "  that  no  great  evil  could  exist  in  England  from  consid- 
ering signature  at  the  top  sufficient,  when  the  whole  will  is 
written  by  the  testator,  for  though  so  written,  it  must  be  pub- 
lished and  attested,  and  when  that  is  done  it  is  complete,  and 
until  done  it  is  incomplete.  Thus  identity  is  attained  by  hand- 
writing, and  completeness  by  publication.  But  to  translate  this 
decision  into  our  courts  might  produce  serious  inconvenience." 
So,  too,  Judge  Lomax,  in  1  Lomax  on  Ex.  and  Adm.  22,  treat- 
ing of  this  subject,  says:  *'  In  Yirginia,  where  a  paper  without 
attestation  at  all,  or  any  distinct  act  of  publication,  if  it  be 
wholly  written  by  the  testator,  may  be  a  valid  will;  there  may 
be  serious  objections  to  allowing  a  name  written  by  the  testator 
at  the  beginning  of  the  paper,  and  without  any  subscription  at 
the  end,  to  be  taken  as  a  signing." 

In  Sharp  v.  Sharp,  2  Leigh,  249,  Ooalter,  J.,  in  allusion  to 
this  subject,  remarks,  **  that  a  publication  and  name  thus  writ- 
ten" (in  the  beginning  of  an  attested  will),  ''  seem  there  to  be 
considered  a  good  signing,  but  I  believe  that  is  not  enough 
here,  inasmuch  as  without  a  signature  to  an  olograph  will  of 
lands,  there  would  be  no  such  evidence  of  a«concluded  and  final 
act"  These  extracts  from  the  opinions  of  judges,  and  the  most 
learned  commentators  on  our  laws,  show  that  the  law  is  still 
considered  unsettled  in  Yirginia;  at  least  so  far  as  regards  un- 
attested wills.  That  notwithstanding  the  opinions  of  the  judges 
in  CoaUer  v.  Seiden,  2  Ya.  Gas.  663  (where  the  will,  however. 
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was  not  established),  no  construction  in  respect  to  olograph 
wills  has  been  so  generally  acquiesced  in  as  to  have  become  a 
rule  of  property^  goyeming  the  titles  of  the  countty,  and  which 
ought  not  therefore  to  be  disturbed. 

Much  of  the  difficulty  which  has  occurred  in  the  discussions 
upon  this  question  with  us,  proceeds,  as  it  seems  to  me,  from 
analogies  drawn  from  the  cases  decided  in  the  ecclesiastical 
courts,  touching  wills  of  personalty.  The  only  requisite  there, 
is  that  the  will  should  be  in  writing.  And  whilst  with  us,  an 
instrument,  though  not  good  as  a  devise  of  real  estate,  might 
still  be  admitted  to  probate  as  a  will  of  personalty,  the  distino- 
tion  between  the  two  classes  of  instruments  was  not  kept  suffi- 
ciently in  view.  The  act  of  1840  requires  written  wills,  whether 
of  real  or  personal  estate,  to  be  executed  with  the  same  solem- 
nities. That  law  goTems  this  case,  and  relieTes  us  from  many 
of  the  inconyeniencee  growing  out  of  the  admission  of  parol 
testimony  to  prove  the  testamentary  intent.  The  will,  whether  of 
realty  or  i>6rsonalty,  is  a  statutory  disposition  of  the  properly. 
The  very  paper  must  have  been  intended  as  and  for  the  last  will. 
Where  the  legal  formalities  are  complied  with,  it  stands  as  the 
last  will,  unless  canceled  or  revoked  in  the  mode  prescribed. 
If  those  formalities  are  wanting,  parol  testimony  as  to  testa- 
mentary intent  can  not  supply  the  defect.  It  is  the  policy  of 
the  law  to  guard  against  setting  up  or  destroying  wills  by  such 
testimony,  generally  consisting  of  loose  conversations  of  the 
testator,  easily  forgotten,  often  misunderstood,  and  apt  to  be 
misrepresented,  and  to  substitute  certain  definite  acts,  to  be  evi- 
denced by  prescribed  formalities,  and  to  which,  when  so  per- 
formed, the  law  itself  attaches  the  testamentary  intent.  The 
inquiries  now  to  be  made  in  regard  to  a  paper  oSexed  for  pro- 
bate, relate  to  the  connection  of  the  instrument  with  the  testa- 
tor so  as  to  guard  against  forgery,  the  presence  of  those  for- 
malities required  to  establish  its  finality,  and  the  sanity  and 
freedom  of  the  testator  to  show  his  knowledge  of  the  character 
of  the  act,  his  capacity  to  do  it,  and  the  absence  of  all  im- 
proper constraint  and  influence. 

In  attested  wills  the  connection  between  the  testator  and  in- 
strument, is  shown  by  the  signing.  Where  the  attesting  wit- 
nesses prove  he  signed  the  instrument,  or  another  in  his  presence 
by  his  direction  signed  it  for  him,  the  fullest  evidence  is  ob- 
tained that  the  very  paper  produced  is  the  one  executed.  The 
force  of  this  evidence  was  somewhat  impaired  when  the  oonrii 
held  that  it  was  not  necessary  the  subscribing  witnesses  should 
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Bee  him  sign,  provided  lie  acknowledged  the  aignatiize  to  the 
paper  they  attested;  as  a  mere  acknowledgment  was  not  so  likely 
to  be  impzessed  on  the  mind  as  a  f  onnal  execution  in  their  pres- 
ence. As  the  identiiy  or  connection  of  the  instrument  with  the 
testator,  is  the  main  fact  to  be  determined  by  the  proof  of  sigur 
ing,  there  was  not  much  danger  to  be  apprehended,  in  consid- 
ering a  signing  of  such  a  will  at  the  top,  the  whole  being  in  his 
handwriting,  as  a  sufficient  signing..  Proof  of  the  handwriting 
of  itself  connected  the  testator  with  the  instrument,  and  that 
proof  was  aided  by  the  acknowledgment  of  the  testator  in  the 
presence  of  the  subscribing  witnesses.  The  main  fact  of  con- 
nection was  more  satLsCEUstorily  established  by  the  kind  of  proof 
held  sufficient  in  Lemaiifne  t.  Stanley ,  8  Ley.  1,  than  by  the  mere 
acknowledgment  of  the  signature  in  the  presence  of  the  sub- 
scribing witnesses  who  did  not  see  him  sign;  and  yet  proof  of 
such  acknowledgment  has  been  deemed  sufficient  in  all  the  later 


The  connection  of  the  testator  with  the  instrument  being  thus 
ascertained  in  the  "various  modes  adyerted  to,  the  finality  of  an 
attested  will  is  established  by  the  publication  and  attestation. 
No  man  publishes  an  instrument  as  his  last  will  and  testament, 
and  calls  on  witnesses  to  attest  the  fact,  until  he  has  completed 
the  act.  The  attestation  must  be  annexed  or  subaoribed  to  a 
complete  instrument,  and  to  which,  when  so  subscribed,  no  ad- 
ditions can  be  made.  To  the  act  itsek  the  law  attaches  testa- 
mentaiy  intent,  that  it  is  a  concluded  instrument,  and  if  the 
party  is  under  no  restraint,  acts  freely,  and  is  of  sane  mind,  no 
further  proof  is  requisite  to  sustain  the  instrument  as  a  will; 
and  no  proof  other  than  a  reyocation  in  the  mode  prescribed* 
will  be  receiyed  to  show  a  change  of  testamentaiy  intent.  In 
re-enacting  this  law,  our  legislature  incorporated  with  the 
Bngliflh  statute  the  proyision  authorizing  olograph  wills,  and 
usee  the  word  "  signing"  as  applicable  to  both  classes  of  wills. 
It  is  yexy  manifest,  the  legislature  in  respect  to  both  classes,  in- 
tended to  proyide  that  such  formalities  should  be  present,  as  to 
afford  proof  upon  the  face  of  the  instrument,  of  identiiy,  or 
connection  with  the  testator,  and  of  finality;  to  which  proof  the 
law  attached  testamentaiy  intent,  so  as  to  close  the  door  upon 
all  such  inquiries,  the  fruitful  source  of  frauds  and  perjuries. 

The  first  &ct,  identity  or  connection  of  the  instrument  with 
the  testator,  is  attained  by  proof  of  handwriting;  one  degree 
weaker  than  the  proof  required  in  Lemayne  y.  Stanley;  for  thera 
was  acknowledgment  before  witnesses  in  addition.    Tet  it  was 
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deemed  sufficient  in  olograph  wills  to  guard  against  the  setting 
up  forged  papers  as  wills  of  decedents.  For,  though  a  signa- 
ture may  be  readily  forged,  there  would  be  much  difficulty  in 
successfully  imitating  the  handwriting  of  another  throt^hout 
the  whole  instrument.  The  handwriting,  therefore,  including 
the  name  of  the  testator,  written  by  himself  at  the  top,  or  in 
the  body  of  the  instrument,  furnished  the  proof  in  unattested 
wills,  which  is  furnished  by  the  signing  in  attested  wills;  and  if 
this  were  the  only  function  of  the  ''signing"  in  olograph  wills, 
then  there  would  be  conclusive  reason  for  holding  that  a  sign- 
ing, which  was  sufficient  to  furnish  this  statutory  proof  in  one 
class  of  wills,  must  be  equally  sufficient  to  establish  precisely 
the  same  fact  in  the  other  class.  But  in  olograph  wills,  signing 
does  accomplish  another  and  most  important  object.  It  fur- 
nishes the  proof,  and  generally,  the  only  proof,  of  which  the 
fact  is  susceptible,  that  the  act  is  a  complete,  concluded  act. 
Where  an  instrument  is  produced,  proved  to  be  in  the  hand- 
writing of  the  deceased,  showing  upon  its  face  that  it  was  a 
ooncluded  instrument,  with  his  name  subscribed  at  the  end 
thereof,  the  sanity  and  freedom  of  the  testator  being  proved,  is 
not  the  proof  complete  ?  Does  it  not  close  the  door  upon  any 
parol  proof  as  to  a  change  of  testamentary  intent,  as  fully  and 
effectually  as  the  proof  of  the  due  execution,  publication,  and 
attestation  of  an  attested  will  does?  This  was  certainly  the  in- 
tention of  the  legislature  when  they  passed  the  law.  But  would 
any  degree  of  proof  short  of  the  formalities  prescribed  for  the 
execution  of  an  attested  will  suffice,  though  aided  by  the  strong- 
est proof  of  testamentary  intent?  Suppose  a  will  not  in  the 
testator's  handwriting,  but  signed  by  him  and  attested  by  one 
witness,  could  it  be  admitted  to  probate  by  proof  of  testament- 
ary intent?  Fifty  witnesses  might  be  produced  to  prove  the 
intent  so  as  to  dispose  of  the  estate;  the  moral  conviction  that 
he  intended  that  for  his  will  might  amount  to  absolute  certainty; 
and  yet  no  court  could  listen  to  such  proof  in  aid  of  the  legal 
proof  required  by  the  statute.  When  the  formalities  are  pres- 
ent, parol  testimony  can  not  be  heard  against  the  will,  for  that 
would  be  to  hear  parol  testimony  against  the  statute.  When 
they  are  absent,  parol  testimony  can  not  be  heard  to  supply 
their  place,  for  that  would  be  to  make  wills  for  men  in  a  man- 
ner not  recognized  by  law. 

What  evidence  of  finality  is  afforded  by  an  olograph  will, 
with  the  name  inserted  in  the  top,  nothing  on  the  face  of  the 
paper  indicating  it  was  put  there  to  authenticate  it  as  a  signing, 
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but  clearly  introdnced  there  of  neoessity,  to  make  sense  of  the 
document?  Nonewhatever.  Theinstrumentmajseemtobefullj 
written,  may  contain  a  disposition  of  the  entire  estate,  may  con- 
tain a  clause  appointing  executors,  and  a  residuary  clause,  be 
dated,  but  yet  -wanting  a  signature  showing  on  the  face  of  the 
instrument  an  authentic  signing — ^who  can  say  it  is  a  complete, 
concluded  act  ?  Who  can  determine  whether  it  was  not  a  draft, 
laid  aside  for  further  consideration  or  consultation  ?  No  court, 
upon  the  mere  production  of  such  an  instrument,  and  proof 
of  handwriting  alone,  would  without  further  proof  as  to  place 
where  found,  and  the  declarations  of  the  testator,  admit  the  in* 
strument  to  probate.  It  was  conceded  in  argument  that  such 
parol  proof  might  be  adduced  upon  the  question  of  testamentary 
intent.  The  concession,  indeed,  necessarily  follows  from  the 
proposition  contended  for.  The  signing  in  the  body  of  the  in- 
strument, from  its  nature  is  an  equiTOc»l  act.  The  most  that 
can  be  predicated  of  it  is,  that  it  may  or  may  not  haye  been  in- 
tended as  a  signing  to  authenticate  the  instrument,  and  that 
intention  must  be  made  out  by  other  testimony.  This  at  once 
is  condusiye  in  my  mind  to  show  that  such  a  signing,  is  not  the 
signing  contemplated  by  the  legislature,  at  least  as  respects  olo- 
graph wills.  For,  if  it  intended  to  make  the  handwriting  and 
signing  in  unattested,  equal  to  the  signing,  publication,  and  at- 
testation, in  attested  wills,  and  if  it  attached  to  these  formali- 
ties in  attested  wills  the  testamentary  intent,  the  same  conse- 
quence must  follow  in  olograph  wills.  When,  therefore,  it  is 
admitted  in  any  given  case  that  the  formalities  established,  do 
not  prove  testamentary  intent,  that  something*  further  and  in 
addition  to  those  formalities,  must  he  adduced  to  satisfy  the 
mind  that  the  paper  in  question  was  a  concluded  act,  and  was 
intended  to  be  a  final  disposition  of  his  estate,  without  anything 
more,  the  paper  in  question  is  not  a  will  executed  according  to 
the  statute,  and  can  not  be  received  as  a  statutory  disposition 
of  the  estate. 

By  Lemayne  v.  Stanley ,  3  Lev.  1, 1  concede  I  am  bound,  when 
such  a  case,  relating  to  attested  wills,  may  arise.  And  I  admit 
the  force  of  the  argument  that  when  the  legislature  used  the 
word  "  signed"  in  the  same  connection  as  it  respects  both  classes 
of  wills,  it  ought  to  receive  the  same  construction.  Were  it  an 
original  question,  I  would  give  the  word  the  same  construction, 
as  it  regards  both  classes  of  instruments;  and  hold  no  signing 
to  be  sufficient,  except  where  it  appeared  affirmatively  upon  the 
fioe,  or  from  the  frame  of  the  instrument,  the  signing  was  in- 
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tended  to  be  a  eigniiig  to  give  anthentioily  to  the  dooument 
But  the  statute^  befoie  its  adoption  here,  zeceiTed  a  constmction 
with  reference  to  the  meaning  of  the  word  as  relates  to  attested 
wills,  condemned  hy  all  the  English  jurists,  and  at  length 
changed  by  statutes  in  England  and  New  York.  I  do  not  con- 
ceiye  we  are  bound  to  extend  an  admitted  erroneous  construc- 
tion to  another  class  of  wills,  when  by  doing  so  we  defeat  the 
leading  intent  of  the  legislature  in  regard  to  this  whole  class  of 
wills;  the  letting  in,  indeed  the  making  necessary,  the  introduc- 
tion of  parol  testimony  to  establish  the  finality  and  complete- 
ness of  the  act.  These  consequences  do  not  follow  the  con- 
struction giyen  in  Lemayne  v.  Stanley ^  when  confined  to  attested 
wills,  and,  therefore,  the  construction  does  not  conflict  with  the 
policy  of  the  act  to  aToid  frauds  and  perjuries,  by  excluding 
parol  testimony  as  to  the  intentions  of  the  deceased.  In  view 
of  these  results,  I  think,  we  are  fully  justified  in  giving  the 
word  ''signing"  its  natural  and  appropriate  meaning,  as  ap- 
plied to  unattested  wills,  and  that  we  may  do  so,  though  yield- 
ing to  the  authority  of  Lemayne  t.  Stanley,  when  a  similar  case 
occurs. 

I  do  not  wish,  however,  to  be  understood  as  holding  a  literal 
signing  at  the  foot  or  end  of  the  instrument  as  absolutely  neces- 
sary in  all  cases.  The  signing  must  be  such  as,  upon  tixe  face, 
and  from  the  frame  of  the  instrument,  appears  to  have  been  in* 
tended  to  give  it  authenticiiiy.  It  must  appear  that  the  name, 
so  written,  was  regarded  as  a  signature;  that  the  instrument  was 
regarded  as  complete  without  further  signature.  And  the  paper 
itself  must  show  this.  This  is  in  conformity  with  the  rule  in 
respect  to  another  branch  of  the  statute  of  fnuds  as  now  estab- 
lished in  England.  In  Hvbert  v.  Ikimer,  4  Scotf  s  N.  B.  486, 
the  question  was,  whether  an  agreement  was  signed  so  as  to  be 
binding  within  the  statute  of  frauds.  Tindall,  0.  J.,  said: ''  The 
names  of  the  parties,  it  is  true,  are  introduced  into  the  body  of 
the  instrument;  and  we  will  assume,  so  introduced,  by  tlieir 
authority;  but  those  nunes  must  have  been  introduced  of  neces- 
sity to  make  sense  of  the  document,  and  it  is  impossible  to  say 
from  the  frame  of  this  instrument,  that  the  parties  did  not  in- 
tend to  have  put  their  signatures  to  it,  before  it  ma  supposed 
to  be  complete."  The  rule,  thus  guarded,  is  safer  than  if  fixed 
by  statute,  for  that  would  be  infiexible.  A  testator  may  not 
have  left  himself  room  to  subscribe  his  name  at  the  end  of  the 
instrument;  a  signing  imder  such  circumstances  at  some  other 
place,  appearing  upon  the  face  of  the  document  to  have  been  a 
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mgning  to  authenticate  the  instrument^  wonld  be  a  sufficient 
signing.    Other  cases  may  be  sapxx>8ed. 

In  the  case  under  consideration,  it  is  sufficient  to  say,  it  does 
not  appear  on  the  face  of  the  paper,  that  the  signing  at  the  be- 
ginning was  intended  or  regarded  as  a  signing  to  autiienticate 
it,  as  a  complete  and  final  act.  Not  so  appearing,  it  is  not  a 
statutory  will,  and,  therefore,  I  do  not  deem  it  necessary  to  con- 
sider or  look  into  the  parol  evidence  touching  the  testamentary 
intent  as  evidenced  by  the  declarations  of  the  deceased.  Upon 
that  evidence,  however,  I  feel  no  doubt  in  saying  that  the  tes- 
tator did  not  regard  this  as  a  complete  and  final  act,  and  that  it 
would  not  justify  the  establishment  of  this  paper  as  the  last  will 
of  the  deceased. 

I  am  for  reversing  the  sentence  and  rejecting  the  paper. 

Baldwdt,  J.,  concurred  in  the  opinion  of  Allen. 

Stanabd,  J.,  concurred  in  reversing  the  judgment  of  the  coiirt 
below. 

Oabsll,  p.  The  paper  propounded  as  the  will  of  John  Waller^ 
bears  upon  its  face  internal  evidence  that  he  did  not  regard  it  as 
a  final  and  concluded  act.  It  is  manifest,  from  the  paper  itself, 
that  he  intended  something  further  to  be  done;  that  it  should 
be  ''signed  and  acknowledged  in  the  presence  of  witnesses. 
He  did  not,  therefore,  intend  this  paper,  which  is  not  thus  signed 
and  acknowledged,  to  be  his  will.  Upon  this  ground,  without 
considering  any  other  question  raised  in  the  argument  of  the 
counsel,  I  am  of  opinion  to  reverse  the  sentence  of  the  cirouit 
superior  court  admitting  it  to  record. 

Bbookb,  J.,  dissented. 


In  TBI  FBZNCIFAL  OABB,  the  ooort  makes  an  effiyrt  to  reeona  the  law  ooii« 
oeming  the  signiiig  of  wUIb,  as  evidenoed  by  the  English  and  American  de- 
cisions, from  its  apparent  inconsistency  with  the  statutes  mider  which  the 
deoinons  have  been  made:  1  Bedf.  on  Wills,  212.  The  statute  of  frands,  2^ 
Gar.  n.,  required  that  the  will  should  be  signed  by  the  testator.  What  con- 
stituted a  sufficient  "signing"  under  that  statute  was  first  determined  about 
four  years  after  its  passage,  in  Lemayne  t.  l^a$Ueif,  3  Ley.  1.  It  was  there 
held,  that  it  was  Inmiaterial  in  what  part  of  the  will  the  testator's  name  was 
written,  and  that  his  writing  his  name  in  any  part  of  the  will  was  snffioient. 
This  settled  the  law  both  in  England  and  America;  and  although  the  correot- 
nees  of  the  rule  was  often  questioned,  sometimes  severely  criticised,  and  even 
oharaoteriaed  as  a  studied  evasion  of  the  requirements  of  the  statute,  and 
although  courts  have  been  repeatedly  solicited  to  change  it^  they  have  uni- 
formly declined  to  do  so;  1  Bedf.  on  Wills,  212,  note;  IhmUfp  v.  JDimlop,  1^ 
Watts,  158;  1  Bob.  on  Wills,  c  1,  sec  11;  Adamar.IWd,  21  Yi.2Bfi;  Sarak 
if tftf' IFUZ,  4  Dana,  \;Amu^nmgY,Armitr<mg,79A\A.S3S;  Bamaeif  r, Bam- 
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«y,  ISTa.  608;  BlgH  r.  Price,  Dong.  241;  <7r(#fe  ▼.  Or^k^,  4  Va^  197, 


Onmm  whmn  the  muM  of  flie  twtetor  mppmn  only  In  the  body  or  nfloeUy 
the  eiflrtfam  of  the  will,  aie  gaomilly  thoee  when  the  whole  will  ib  in  the 
teotfttor'e  haodwiitfaig.  To  meke  eooh  »  signing  valid  within  the  etitate,  it 
nnut  eppoer  that  he  intended  it  as  hii  lignetore  to  the  will  when  he  wrote 
H^  or  tint  he  adopted  it  as  enoh  thereafter;  for  if  any  further  aignatare  waa 
intended*  the  will  mnat  be  oonaidered  aa  nnaigned:  Ookev,  TVeo^JUdt  9  Vee. 
940;  Walker  r.  Walker,  1  MeriT.  603;  BweeOomd  ▼.  SweeOand,  4  Sw.  ft  Tr.  9; 
OaOeU  r.  OaUeU,  66  Mo.  330;  8Mm  r.  Coalter,  2  Va.  Oas.  663.  So  in  Adame 
▼.  Fldd,  mpra,  Bennett^  J.,  aaid:  '*It  nnut  be  shown  that  the  will  poeseeees 
JinaUif  before  it  oan  be  operative,  and  to  give  it  thia  qnality  the  testator 
mnst  at  least,  at  the  final  ezeootion  of  the  will,  adopt  the  writing  of  hianame 
at  the  beginning  of  the  will  aa  a  signing,  and  ao  intsnd  it.**  A^t^^wgh  the 
mle  that  writing  the  name  in  any  part  of  the  will  ia  snffioiflnt,  if  the  quality 
of  finality  also  appeani,  haa  been  applied  more  oonunonly  to  wills  In  the  tee- 
tator'a  own  handwriting,  yet^  in  Amerioa,  it  haa  been  extended  to  wills  where 
both  the  body  of  the  instnunent  and  the  signatnre  are  In  another^  hand, 
written  at  the  testator*a  direotion:  Smrak  MUaf  IRB,  4  Bana,  1:  Arm§hvmg 
▼.  Armetrong,  29  Ala.  688b 

Bnt  the  Eoj^lish  oases  do  not  go  so  far.  It  is  held,  however,  that  the  testa- 
tor may  sign  by  his  mark:  Baker  ▼.  Bemimg,  8  Ad.  ft  EL  94;  or  by  his  ini- 
tials: In  re  Sa/Bory,  16  Jnr.  1042;  or  by  another  name:  In  re  Seddimg,  2  BoK 
839;  and  even  a  wrong  name,  written  agunst  his  mark,  haa  been  hM  snffi- 
dent:  In  re  Clark,  4  Joor.  (K.  S.)  243.  And  if  he  may  adopt  these,  we  see 
no  reason  why  he  may  not  adopt  his  full  name  written  by  another.  Fartien- 
larly  in  view  of  the  &ot  that  in  regard  to  other  seotions  of  the  same  statute^ 
where  a  signing  ii  required,  it  haa  been  held  that  a  printed  bill  ^wnfalnlng 
the  namea  was  sufficient:  SekneSder  ▼.  Norrie,  2  Man.  ft  SeL  286;  Jbkneom  r, 
Dodgeon,  2  Mee.  ft  W.  863;  Saundenan  ▼.  Jdckmm,  2  Bos.  ft  PnL  288. 

As  to  the  evidence  to  establish  the  intent  of  the  testator  oonoeming  the 
finality  of  a  will,  the  authorities  are  not  agreed.  It  has  been  held  that  parol 
evidence  was  admissible  to  determine  as  to  the  testator'a  intent  aa  to  fluidity: 
Walker  r.Walker,  1  MeriT.  603.  But  this  position  is  distinctly  denied  by 
the  principal  case,  it  being  held  that  extrinsio  oTidenoe  was  not  allowable  to 
prove  or  disprove  the  finality  of  testamentary  intent;  that  the  eompleteneet 
mnst  appear  on  the  face  of  the  paper.  In  other  oaaea  it  was  held  that  the 
ineompleteneee  must  appear  on  the  face  of  the  instrument  to  sustain  such  an 
el^eotionto  it:  OOee  v.  2V«eotiUdfc,  9  Ves.  249;  OoghUl  r.  OoghOl,  2  Hem.  ft 
M.  614.  And  in  Seldm  v.  Ooalier,  2  Va.  Ctm.  663,  in  conmerating  the  dr- 
enmstances  which  may  tend  to  prove  the  wiU  not  completed  by  the  testator, 
it  is  to  be  remarked  that  the  Judge  mentions  only  those  whioh  would  appear 
on  the  face  of  the  will. 

In  Virginia,  an  olographic  wiU,  concluding  with  the  words,  "In  testimony 
whereof  I  have  hereunto  set  my  hand  and  affixed  my  seal,  this  day  of 
April,  in  the  year  of  eur  Lord  1744.  Signed,  sealed,  published,  and  deliv- 
ered in  preeenoe  of,"  was  admitted  to  probate,  though  not  signed  at  the  end: 
Bailejf  ▼.  TVodUe,  Wythe,  173.  But  in  the  same  atate  a  paper  written  wholly 
by  the  deceased,  without  an  attesting  clause,  but  indorsed  aa  Mb,  B.*s,  will, 
was  held  not  a  sufficient  signing  or  evidence  of  finality:  Bog  v.  Bog,  16  Gratl 
418.  Though  the  name  of  the  testator  appears  only  at  the  conunsnesment 
of  the  will,  it  is  sufficient  if  it  be  attested  l^  witnesses  at  hia  rsquest:  AUen 
V.  Ih/ereU,  12  R  Mon.  371;  Adame  v.  FUld,  21  Vt.  266;  Armdromg  v.  A 
ekrmg,  29  Ala.  638. 
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Bnt  in  MiHKmri,  where  the  testhundmm  danae  appeared,  the  will  was  held 
not  signed  within  the  meaning  of  the  statute,  though  attested  by  witnesses! 
CatleU  ▼.  OaUeUf  06  Mo.  330.  And  in  Kentnoky,  even  though  an  unsigned 
attesting  cUrase  eonolnded  the  will,  when  attested  by  two  witnesses,  held 
properly  signed,  though  the  name  in  the  oomnienoement  was  written  by  an* 
other:  Sanih  MUea*  TFiff,  4  Dana,  1.  And  in  Eingland,  where  the  name  of  the 
testator  appeared  only  in  the  exordinm,  bat  where  there  were  three  witnesses, 
the  signing  was  held  soffident  and  the  finality  evident:  Oole$  v.  Treeotkki^ 
OVes.249. 

The  dedsiop  in  the  psino^al  eaae  was  followed  by  a  chaajs  in  the  Vlrgiaiii 
statute  in  referenoe  to  wills,  and  the  revisors  in  a  note  say:  ''This  oonfomn 
to  the  deoision  in  WalUr  v.  WalUr,  1  Gratt  264."  See  Mamm^  M  oLr. 
ifa—iey,  A^r,  13  Id.  683,  when  the  pilnelpal  eaae  is  died  and  i^pfovad. 
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(XNeell  u  Bbadfobd. 

[1  PnnBT.SOO.] 
CtanfiGAiB  ov  DirosiT  ra  not  a  Nbootiablb  IvffmnaarT,  and  a 

iadoniiig  it  Is  not  liable  npon  ladh  indonsnMot  Moovding  to  the  Iftw 
tnefobentk 

Ite  opiniozi  states  the  case. 

F.  J.  Dunrit  for  the  plaintiff  in  error. 

Parley  Eaton^  for  the  defendant  in  error. 

By  Court,  Millbb,  J.  This  suit  was  hronght  in  the  distriet 
eonrt  for  Iowa  county,  by  the  defendants  in  error  as  indorsees, 
against  the  plaintiff  in  error  as  indorser  of  a  oertifioate  of  de- 
posit, of  which  this  is  a  copy: 

**  70  dollars.  Bank  of  MnnBHAT.  Foun,  June  4, 1841. 

<<  John  F.  O'Neill  has  deposited  in  this  office  seventy  dollars 
to  his  own  account,  subject  to  his  order  on  return  of  this  cer- 
tificate ninety  days  after  date,  in  specie. 

"(Signed)  Pobtbb  Bbaob,  Teller." 

The  declaration  contains  averments  of  an  indorsement  at  the 
date  of  the  certificate  to  the  plaintiff,  and  a  demand  and  notice 
usual  in  a  declaration  in  a  suit  by  indorsee  against  indorser  of 
a  bill  of  exchange.  At  the  trial  the  court  instructed  the  juiy, 
« that  this  certificate  was  subject  to  all  the  rules  of  law  and  evi- 
dence goveming  a  bill  of  exchange,  and  particularly  that  a 
want  of  assets  in  the  hands  of  the  drawee,  would  excuse  a  want 
of  notice  to  the  defendant  of  the  non-payment  of  the  certifi- 
cate." To  this  opinion  of  the  court  the  defendant  excepted, 
and  assigns  the  same  for  error. 
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The  court  is  satisfied  that  this  paper  can  not  be  treated  in  any 
partioular  as  a  hill  of  exchange.    A  bill  of  eacohange  is  an  as- 
fiignment  and  appropriation  of  so  much  money  in  the  hands  of 
the  drawee  to  the  Qse  of  the  payee:  Oordery.  Oraig,  IVfadi.  0,0. 
424.    If  accepted  the  right  of  the  payee  is  a  legal  one.    This 
certificate  is  not  an  assignment  of  so  much  money  in  the  hands 
of  any  person,  nor  is  it  accepted.    It  is  only  an  CTidence 
of  debt  against  the  bank  for  the  amonnt  of  serenly  dollars. 
The  money  was  deposited  by  O'Neill  to  his  own  account,  sub- 
ject to  his  order  on  retom  of  the  certificate.    The  money  passed 
io  CKNeill's  own  account  in  the  bank,  and  could  only  be  drawn 
out  by  him  on  his  order  and  retom  of  the  certificate.    The  cer- 
tificate merely  raises  or  contains  an  implied  promise  of  the  bank 
to  pay,  on  condition  that  O'Neill  shall  draw  his  order  on  the 
bank  for  the  money  and  return  it.    The  relation  of  debtor  and 
-creditor  is  created;  and  the  money  having  been  deposited  by 
O'Neill  to  his  own  account,  by  the  mles  of  banking,  might  be 
applied  by  the  bank  to  the  payment  of  any  demand  it  might 
have  against  the  depositor:  Albany  Oommercidl  BmUc  ▼.  Bugheg, 
17  Wend.  94.    This  paper  is  not  a  negotiable  instrument,  ac- 
cording to  the  principles  of  the  law  merchant.    It  is  not  a  prom- 
issory note  according  to  the  statute,  for  it  contains  no  express 
promise  to  pay;  nor,  as  we  have  seen,  is  it  a  bill  of  exchange,  nor 
does  it  partake  of  that  character.    It  is  supposed  from  the  charge 
of  the  court,  that  the  indorsement  was  considered  effectiyely  a 
bank  check,  which  has  most  of  the  properties  of  a  bill  of  ex- 
•change.    A  check  must  not  only  be  indorsed  to  order,  but  must 
oontain  a  request  addressed  to  the  cashier  to  pay,  on  present- 
ment, a  specific  sum  of  money.    For  this  purpose,  an  indorse- 
ment of  this  certificate  is  not  sufficient.    None  but  a  commercial 
instrument  is  a  subject  of  reference  to  fix  the  terms  of  an  in- 
•dorsement.    This  certificate  probably,  for  the  purposes  of  trana- 
fer,  was  payable  to  order,  but  for  purposes  of  commercial  re- 
sponsibiliiy  was  not  negotiable.    The  supreme  court  of  Pennsyl- 
irania,  in  Fatierwn  ▼.  PoindexUr,  6  Watts  &,  S.  227  [40  Am.  Dec. 
£54],  in  which  Chief  Justice  Gibson  deliyered  the  opinion,  pub- 
lished in  the  Law  Beporter  for  April,  1844,  decided  that  a  cer> 
tificate  of  deposit  in  these  words: ''  Mississippi  Union  Bank.  No. 
716.    Jackson,  Mississippi,  July  2, 1839.    I  hereby  certify  that 
-G.  S.  Torply  has  deposited  in  this  bank,  payable  twelye  months 
from  first  May,  1839,  with  five  per  cent,  interest,  till  due,  per 
annum,  three  thousand  six  hundred  and  nineiy-one  dollars  for 
the  use  of  B.  Patterson  &,  Co.,  and  payable  only  to  their  order 
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upon  Qie  retnxn  of  this  certificate."  Signed,  ''  0.  W.  Clifton, 
assistant  cashier/'  Indorsed,  "Presented  first  May,  1840, 
William.  P.  Wjnn,  teller,"  was  neither  a  promissory  note  nor 
hill  of  exchange,  and  was  not  negotiable.  This  case  is  an  an* 
thorily  directly  in  point,  and  condtisiTe  upon  the  case  under 
consideration. 

It  is  considered  by  the  court  that  the  judgment  of  the  district 
court  of  Iowa  connly  be  reversed. 

GnKnnoATBS  or  Dsposit.— It  appears  to  have  been,  at  an  early  day,  the 
praotioe  of  the  goldsmiths  in  ESngland,  who  generally  engaged  in  the  boal- 
neas  of  banking,  to  gi^e  reoeipti  to  their  oastomen  for  moneys  deposited 
with  them  in  the  form  ol  promissory  notes  payable  to  the  bearer  on  demand, 
or  to  the  depositor  or  order:  Daniel  on  Neg.  Inst,  seo.  1696  a;  Niekolaon  t. 
Sedgufiek,  1  Ld.  Baym.  180;  &.  C,  wb.  aom.  Niehdatm  ▼.  SeldmA,  3  Balk. 
67;  Thomp.  on  Bills,  124;  Chitty  on  Bills,  622;  Byles  <»i  BiUs,  6th  ed.,  23. 
Thus  originated  the  instroment  now  oommonly  need,  and  oaUed  a  oertifioate 
of  deposit,  wiiioh  is,  in  short,  generally  a  promissory  note  for  the  payment  of 
an  amount  which  it  oertifies  to  be  depoeited  in  bank:  Ban.  on  Neg.  Inst.» 
1698  a.  The  Tery  nature  of  the  instrument  and  the  ordinary  modes  of  busi- 
ness, show  that  a  oertifioate  of  deposit,  like  a  deposit  credited  in  a  paBB-book» 
is  intended  to  represent  moneys  actually  left  with  the  bank  for  safe  keeping, 
which  are  to  be  retained  until  the  depositor  actually  demands  them:  J^o^ 
Bank  qfl%,  Edwards  ▼.  WatihmgUm  Co.  Kathmd  Bank,  12  Sup.  Ct.  (K.  Y.> 
607.  As  to  the  power  of  banks  to  issue  certificates  of  deposit,  Morse  in  his 
work  on  banks  and  banking,  page  64,  says:  "If  a  bank  can  not  issue  its 
negotiable  promissory  note,  neither  can  it  issue  a  negotiable  certificate  of  de- 
posit of  this  desoription.  If  the  note  would  be  void,  so  likewiM  Is  the  cer^ 
tificate.  H  however,  the  bank  is  empowered  to  issue  promissory  notes,  sub- 
ject only  to  the  restriction  that  it  shall  issue  none  which  are  designed  to  pass 
Into  droulation  as  currency,  but  only  such  as  become  necessary  in  the  ordi- 
nary course  and  conduct  of  its  afiBurs,  and  are  strictly  business  paper,  then 
it  may  issue  certificates  of  deposit,  whether  payable  on  demand  or  otherwise, 
subject  only  to  the  same  restrictions.*'  In  New  York,  their  statute  prohibita 
the  issuing  any  bill  or  note  except  such  as  shall  be  payable  on  demand,  and 
under  that  statute  it  has  been  held  that  a  certificate  of  deposit  made  by  an 
association  formed  under  the  general  banking  law,  payable  to  the  order  cf 
a  particular  person  six  months  after  date,  with  interest,  came  within  Its  pn^ 
visions  and  was  void:  Bank  of  Orleans  y.  MerrUl,  2  Hill,  296;  Bank  qfOhilU- 
eothe  ▼.  Dodge,  8  Barb.  237. 

Where  a  plaintiff  handed  a  sum  of  money  to  a  bank  teller,  over  the  bank* 
Ing  counter,  stating  that  he  desired  to  leave  it  on  deposit  with  the  bank,  and 
the  teller  gave  him  a  certificate  which  was  in  form  an  acknowledgment  that 
the  plaintiff  had  deposited  the  money  with  one  A.  R,  and  contained  a  per- 
sonal obligation  on  the  part  of  A.  B.  to  repay  the  amount — ^the  said  A.  K 
being  the  president  of  the  bank,  and  the  certificate  being  signed  by  him,  bui 
not  in  his  official  capacity,  and  there  being  nothing  on  the  faoe  of  the  certifl- 
cate  indicatiDg  that  the  money  was  deposited  with  the  bank — ^it  was  held  tliat 
the  certificate  did  not  preclude  the  plaintiff  from  showing  by  parol  evidenoe 
that  the  teller  acted  as  the  agent  of  the  bank  and  not  of  A.  R,  and  that  it 
was  a  question  of  fact  for  the  jury  whether  the  deposit  was  made  with  A.  R 
or  with  the  bank:  Ocieman  v.  First  Nat.  Bank  qf  JSlmira.  53  N.  T.  802.    A 
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bank  Is  bound  to  know  the  ■ignatorat  of  Its  depodton,  and  if  It  fasam  a  cer- 
tificate of  depoiit  payable  to  the  order  of  a  depoeitor»  and  his  name  be 
forged  as  indoner,  and  the  bank  pays  the  amount  to  a  honaJUie  holder,  it  can 
not  recover  from  him  the  amoont  so  paid:  SUmi  ▼.  Benoitt,  89  Mo.  277.  Where 
a  party  reoeives  a  oertifioate  of  deposit  for  a  pre-existing  debt,  the  presamp- 
tion  is  that  it  is  only  a  conditional  payment,  and  if  the  certificate  tarns  out 
to  he  worthless  by  reason  of  the  failure  of  the  bank,  tha  party  may  recover 
on  the  original  debt»  unless  it  appears  that  he  had  expressly  agreed  to  take 
the  certificate  in  payment  of  his  debt:  lAndtey  r.  MeOidland,  18  Wis.  481| 
bat  if  the  party  rooeiving  the  certificate  makes  use  of  it  for  his  own  par- 
poses,  and  does  not  use  dae  and  reasonable  diligence  in  demanding  its  pay- 
ment, it  will  be  considered  as  a  payment  of  the  debt.  Thus  a  party  received 
by  mail  a  certificate  of  deposit,  payable  on  demand.  He  fisiled  to  demand 
payment  thereof  until  fifteen  days  after  his  acknowledgment  of  its  receipt. 
The  bank  failed  a  day  or  two  before  the  demand  was  made.  It  was  proved 
on  the  trial  that  demand  of  payment  could  have  been  made  by  mail  in  twa 
days.  It  was  held  that  it  was  a  payment  of  the  debt:  Bower§  v.  fff^fkum^ 
88Md.268. 

TBAVSKBft  AiTD  NaGOTXABiLiTT  ov  CxBTinQATis  ov  DEPOSIT.  ^Whether  a 
oertificate  of  deposit  is  negotiable  op  not,  depends  upon  the  wording  of  the 
instrument^  and  is  governed  lyy  the  same  rules  that  control  other  promissoiy 
notes.  '*It  may  be  made  payable  to  A.  B.  when  it  is  not  negotiable.  It 
may  be  made  payable  to  A.  B.  or  order,  when  it  is  negotiable  by  indorsement. 
It  may  be  made  payable  to  A.  B.  or  bearer,  when  it  is  negotiable  by  simpls 
delivery.  If  it  be  expressed  as  payable  'in  currency,'  or  'in  current  funds,' 
or  the  like  phraseology,  it  is  not  negotiable,  because  it  is  not  made  payable 
in  money.  A  tender  in  any  of  the  circulating  notes  of  the  banks  of  the  state 
would  seem  su£Soient  to  satisfy  the  requirements  of  an  instrument  so  warded; 
and  courts  will  not  consider  current  funds  to  be  necessarily  either  mon^  or 
equivalent  to  mon^:  Ford  v.  MiieheU,  15  Wis.  304;  PlaU  v.  Saatk  Oomtf 
Bank,  17  Id.  222;  Undseyv.  MeCfUUand,  18  Id.  481;'*  Morse  on  Banks  and 
BanUng,  2d  ed.,  65;  Poamum  v.  Jtfffb,  36  CaL  118;  Pturdee  v.  /M,  00  K  T. 
206;  MiUer  v.  Auiten,  13  How.  (U.  S.)  218;  Blood  v.  Northrup,  1  Kan.  28;  Oaie 
V.  Pletftenim,  25  Mich.  101;  JfUb  v.  Bam^,22CSaL240;  BrummagimY,  Tai- 
kml,  29  Id.  603;  Bean  v.  Briggi,  1  CUrke,  488;  Johnson  v.  Barrey,  1  lowa^ 
531;  Carey  v.  McDougaid,  7  Ga.  84;  Lynck  v.  OMemUh,  64  Id.  42;  Bank 
qf  New  Orleans  v.  Merrill,  2  Hill,  295;  Bank  ^Peru  v.  Fameworth,  18  HL 
563;  WdJUm  v.  Adams,  4  GaL  37;  Tripp  v.  Curlenius,  36  Mich.  494;  Bdlow 
ItiOs  Bank  v.  BtOland,  40  Vt.  377;  Lc^ayeUe  Bank  v.  Bktgd,  51  Ind.  393; 
Howe  V.  Hariness,  11  Ohio  St.  449;  Kilyore  v.  Btdkley,  14  Conn.  863.  In 
Bellows  FaUs  Bank  v.BHaand,eitpr<i,iheGeirtiAcB/beT9n:  "  This  certifies  thai 
A.  B.  C.  has  deposited  in  this  bsnk  eleven  hundred  dollars,  pajrable  to  the 
order  of  himself  on  the  presentation  of  this  oertificate  properly  indorsed.** 
In  Poorman  v.  MSls,  supra,  the  oertificate  ran:  "  G.  R  has  deposited  in  this 
bsnk  fifteen  hundred  doUars,  payable  to  himself  or  order,  in  United  States 
gold  coin,  on  return  of  this  oertifioate  properly  Indorsed."  And  In  KUffore  v. 
Bulkley,  smpra,  the  oertifioate  ran:  "I  do  hereby  certify  that  W.  T.  &B.  have 
deposited  in  this  bank  the  sum  of  ten  thousand  six  hundred  and  eight  and 
seventy-five  one  hundredths  doUars,  payable  on  the  first  day  of  December 
next,  to  their  order  and  the  return  of  this  certificate."  It  was  held  that  they 
were  negotiable  certificates,  and  that  "on  the  return  of  this  osrtMcate"  was 
not  such  a  contingency  as  to  destroy  tlieir  negotiability. 

In  Pennsylvania  it  has  been  held  that  a  oertlflAate  of  deposit^  "payable 
An.  I>ao.  Toii.  ZLn— ST 
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only  to  their  [the  depoeiton*]  order  apon  the  return  of  this  oertificate,"  in  ft 
negotiaUe  iiutniiDent  for  the  porpoaes  of  trantfer  only,  bat  not  to  make  the 
dflpoeiton  liable  on  their  indorsement  to  the  holder.  That  it  was  not  a  prom- 
iaaory  note,  but  a  certificate  of  deposit  on  special  terms:  PaUeraon  v.  Pot»- 
dexter  and  Boker  v,  Ilaxard,  6  Watts  k  S.  227;  S.  C,  40  Am.  Dec  654s 
Chamley  ▼.  DuUea,  8  Watts  k  8.  353.  A  simple  certificate  of  deposit,  con- 
taining no  words  of  promise  to  pay  the  amount,  is  nothing  more  than  a  re- 
ceipt, and  coold  not  be  the  basis  of  an  action  against  the  bank,  nor  wonld  it 
be  a  transferable  security:  HoiMiu  ▼.  Moaker,  48  N.  T.  478.  Although  cer- 
tificates of  deposit  are  held  to  be  negotiable  instruments  in  a  majority  of  the 
states,  yet  it  is  necessary  that  they  possess  the  requisite  features  as  to  par- 
ties and  time  and  mode  of  payment,  hence  one  payable  "in  currency, **  is  not 
negotiable,  unless  it  is  manifest  from  its  tenns  that  such  was  the  intent  of 
the  parties:  Huae  v.  HambUn,  29  Iowa,  601;  Ford  ▼.  MUehtl,  15  Wis.  304; 
Hindahoff  V.  BamU^  11  Iowa,  172;  nor  one  payable  in  ''current  funds:** 
lAndaeif  ▼.  McCUUand,  18  Wis.  481.  In  Lebanon  Bank  ▼.  Matngan,  28  Pa. 
St.  462,  the  certificate  ran,  "Mr.  Jacob  Miller  has  deposited  in  this  hank 
*  *  *  subject  to  his  order,  and  payable  only  on  the  return  of  this  certifi- 
cate, "  and  the  court  say  on  page  468:  "The  case  turns  on  the  question  whether 
such  a  certificate  of  deposit  is  a  negotiable  instrument.  The  negative  of  this 
question  has  been  three  times  decided  by  the  supreme  court  of  Pennsylvania: 
Patieraon  ▼.  Poindexter,  Chamley  ▼.  IhMu^  Boher  ▼.  Hagard,  It  was  not 
.  pretended  by  any  one  that  the  ioatrument  was  a  bill  of  exchange.  It  was 
oontended  that  it  was  a  promissory  note.  But  the  decisions  proceed  on  the 
principle  that  a  promissory  note  could  not  exist  without  an  esBprest  and  im- 
eondilional  promise  to  pay.  The  certificate  of  deposit  was  destitute  of  both 
of  these  requisites.  The  money  was  merely  stated  to  be  ^avUbject  to  the  order' 
of  Miller.  The  promise  to  pay  was,  therefore,  only  an  implied  one,  arising 
firom  the  facts  set  forth  in  the  certificate.  It  was  subject  to  the  order  of 
Miller  only  on  'the  return  of  the  certificate.'  An  unconditional  drafts  with- 
out returning  the  certificate,  would  not  haTe  entitled  the  payee  to  the  money, 
according  to  the  terms  of  the  instrument.  It  was  therefore  payable  only  on 
a  condition." 

Dbmanp  ov  Patmsnt  Of  A  Ckbtdioatb  ov  Dxpobit,  wiUBrmK  NlOnBABT. 
The  decisions  seem  to  be  conflicting  upon  the  question  whether,  upon  a  certifi- 
cate of  deposit,  made  payable  **  on  return  of  this  certificate,**  or  "  <m  presenta- 
tion of  this  certificate,'*  etc.,  demand  of  payment  must  be  made  before  an 
action  can  be  brought.  In  those  cases  in  which  it  has  been  held  that  a  de- 
mand was  not  a  condition  precedent  to  a  recovery,  the  ground  of  the  dedskm 
has  been  that  the  bank,  like  the  maker  of  any  other  note,  was  obliged  to  find 
out  the  payee  and  pay  the  certificate:  HwU  v.  Dioine,  87  DL  144;  CaU  ▼. 
PaUerami^  25  Mich.  191;  but  in  BdUnoa  Folia  Bank  v.  Rutland  County  Bank^ 
40  Vt.  377,  where  the  certificate  was  payable  "  on  the  preaentatiou  of  the  cer- 
tificate properly  indorsed,"  it  was  held  that  no  action  could  be  maintained 
thereon  until  a  special  demand  had  been  made;  and  in  Maryland  it  has  been 
held  that  on  a  certificate  of  deposit  "  payable  with  interest,  on  demand,  on 
the  return  of  the  same,"  the  statute  of  limitations  began  to  run  only  from 
the  time  of  demand  actually  made:  FeUa  Point  8av.  IntA,  ▼.  Wtedon,  18  Md. 
320.  In  New  York  the  doctrine  is  well  established  that  the  statute  of  lim- 
itations only  begins  to  run  where  there  is  an  actual  demand  of  payment  in 
due  form,  and  that  such  demand  nmst  precede  a  suit:  Pardm  ▼.  Fiah,  6  N.  T. 
266;  Munger  v.  AUKmyOUy  ITaL  Baatk,S6ld.  687;  Payne  ▼.  Oonliiier,  29  Id. 
171.    And  Daniel,  in  his  work  on  negotiable  instruments,  gives  this  as  the 
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better  opinion:  Vol.  2»  teo.  1707  a.  In  California  and  Miobigan  a  oontnxy 
oonolnjrion  hai  been  raacbed.  In  the  latter  state  the  oonrt  aay:  *'  In  Brmn- 
ma^tmy.  7aU(iii<,  29  Ofd.  008,  it  wae  held  that  the  statute  of  limitations  be* 
gins  to  ran  against  a  banker's  oertificate  of  deposit,  payable  on  demandt 
from  the  date  of  the  same,  and  that  no  special  demand  is  neoessary  to  pat  the 
statute  in  motion.  We  think  this  is  the  safer  and  better  doctrine,  and  is  cor- 
rect in  principle.  To  hold  sndh  instmments  to  be  in  legal  e£Ebct  promissory 
notes  payable  on  demand,  and  yet  not  apply  the  princi^es  applicable  to  de- 
mand promissory  notes,  either  becaase  of  the  pecaliar  form  of  the  instra* 
ment,  or  becaase  issued  by  a  firm  engaged  in  banking,  would  be  to  create  a 
distinction  unsound  in  principle^  and  one  not  warranted  by  any  reason  or 
neeessity,  that  we  can  discover:*  THppr.  C^irteaiiii,  86  Mioh.  489; 
aim  ▼.  Talttmt.  29  OaL  BOB, 
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CinBV  wni*  nor  Pxbmit  a  Supplembbtal  Anbwxb  to  bb  Fujeis  where  the 
defendant  permits  the  cause  to  be  put  at  issue  upon  his  answer,  asks  and 
obtains  a  continuance  to  procure  the  attendance  of  a  witness,  and  aUowa 
aaany  special  and  regular  terms  to  intervene,  with  the  privOflge  of  apply- 
ing to  the  judge  at  chambers  for  any  interlocutory  order,  before  asking 
leave  to  file  such  supplemental  answer.  The  time  of  the  appHcation 
would  alone  justify  the  court  in  refusing  the  leave  asked. 

WuniMMMSTAL   AnSWXBS    WILL   BB   PBBMIITBD    AOOOBDOffO   TO   CbASOEKT 

FEAcmoB,  in  small  and  immaterial  matters,  where  a  mistake  has  crept 
Into  the  engrossment,  where  new  matter  has  been  discovered  sinoe  filing 
the  original  answer,  in  cases  of  surprise,  and  in  mistakes  of  names. 

Bptpldibntal  Anbwbbs  will  not  bb  Pbhmittbd  aooobdino  to  Chaboebv 
FlLAcniGB,  where  the  defendant  mistook  the  law,  has  unintentionally  per- 
jured himself  and  an  indictment  is  suspended  over  him,  and  has  not  failed 
to  set  forth  his  defense  in  his  answer  from  an  inability  to  state  it  with 
precision. 

Ctntr  will  vot  Fbbmit  a  SorpuniBHTAL  Ahbwbb  to  bb  Filbd  where  it 
ia  not  in  aid  or  ezplanatioa  of  the  answer,  but  aammes  entirely  new  and 
distinct  grounds  of  defense,  as  one  resting  upon  a  penal  statute  of  the 
United  Statee,  even  though  in  the  petition  for  leave  to  file  it  the  defend- 
ant has  sworn  that  he  intended  to  swear  to  the  original  answer  in  the 
sense  in  which  he  wished  to  be  permitted  to  swear  to  his  supplement 

Bill  to  foiedofle  a  mortgage.  The  facts  appear  in  the  opin- 
ion, except  the  petition  for  leave  to  file  a  supplemental  answer; 
the  sabstance  of  which  was  that  defendant  had  disooyered  cer- 
tain facts  since  filing  the  original  answer  which  he  was  advised 
constituted  a  good  defense;  that  they  should  have  been  set  forth 
in  his  original  answer,  but  that  the  solicitor  who  drew  it  entirely 
misapprehended  his  defense,  although  he  had  placed  his  exhibits 
in  his  hands;  that  when  the  original  answer  was  filed  he  was  un- 
der the  impression  that  the  facts  ought  to  have  been  stated  aa 
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fhej  are  in  fhe  8applement»  and  was  desirous  to  have  sworn  to 
his  original  answer  in  the  sense  that  he  wished  to  swear  to  his 
sapplementy  and  wonld  have  done  so  but  for  the  misapprehen- 
sion of  his  solicitor.  The  application  was  denied,  and  a  decree 
for  f oredoeore  of  the  mortgage  rendered.    Defendant  appealed. 

/.  P.  Walker,  for  the  appellant. 

ffubbdl  and  Lynde,  for  the  appellee. 

By  Court,  Dumh,  0.  J.  This  is  an  appeal  from  a  deoree  of 
foreclosure  of  mortgage,  in  fiaTor  of  the  appellee  against  the 
appellant,  made  hy  the  district  court  of  Milwaukee  oounly, 
sitting  as  a  court  of  chancery  at  the  last  March  term  thereof. 
That  the  opinion  which  the  court  is  called  upon  to  gi^e  in  this 
cause  may  be  properly  understood  it  is  necessaiy  to  premise 
that,  on  the  second  day  of  February,  1842,  the  appellee,  as 
complainant,  filed  his  bill  in  the  said  district  court  against  the 
appellant,  as  defendant,  to  foreclose  a  mortgage  theretofore  ex- 
ecuted and  deUvered  by  defendant  to  one  Marsh,  and  by  said 
Marsh  assigned  to  complainant.  On  the  same  day  the  defend- 
ant was  personally  served  with  subposna.  On  the  second  of 
June,  upon  application,  a  rule  was  entered  by  the  judge  of  said 
court,  at  chambers,  against  the  defendant,  to  plead,  answer,  or 
demur  to  complainant's  bill  on  or  before  the  twenty-second  of 
that  month.  The  defendant  in  due  time  responded  to  this  rule 
by  filing  his  demurrer  to  complainant's  bill,  and  at  the  Decem- 
ber term  of  said  court  the  demurrer  was  OTerruled  and  the  de- 
fendant ruled  to  answer  in  ten  days.  Within  the  rule  the  de- 
fendant filed  his  answer,  to  which  the  complainant  filed  his 
replication,  on  the  seventh  of  February,  1848.  At  the  June 
term  thereafter,  on  motion  of  defendant,  the  court  by  order 
referred  the  cause  to  a  master,  to  take  testimony  therein  on  the 
part  of  defendant.  On  the  twenly-first  of  August,  defendant 
filed  his  affidavit  and  moved  the  court  to  continue  the  cause. 
The  motion  was  sustained  and  the  cause  continued.  Afterward, 
on  the  twenly-third  of  September,  the  defendant  moved  the 
court  for  leave  to  amend  his  answer  herein,  and  the  motion  was 
overruled  by  the  court. 

At  the  November  term  of  said  court  the  defendant  presented 
his  petition,  praying  leave  of  the  court  to  file  a  supplement  to 
his  answer  heretofore  filed  herein,  and  thereupon  submitted  a 
motion  for  leave  to  file  a  supplemental  answer,  pursuant  to  the 
prayer  of  the  said  petition.  The  petition  was  sworn  to  and  ac- 
companied by  an  affidavit  of  one  of  defendant's  counsel.    The 
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motion  based  upon  the  i>6titioB  was  oTemiled  by  the  court  At 
fhe  said  March  term  the  cause  came  on  to  be  heard,  and,  after 
reference  to  a  master  and  coming  in  of  his  report,  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  premises  to  satisfy  the 
debt  of  the  complainant  was  entered,  from  which  decree  an  ap- 
peal is  prosecuted  to  this  court  hy  the  defendant  Shew. 

It  is  insisted  by  the  counsel  for  the  appellant,  in  the  reriew 
of  this  cause,  that  injustice  has  been  done  to  appellant  hy  the 
opinion  and  order  of  the  listrict  court,  made  at  the  Noyember 
term,  refusing  him  leave  to  file  his  supplemental  answer,  on  the 
petition  and  motion  referred  to.  In  reviewing  this  opinion  of 
the  district  court  it  will  be  necessary  to  consider  the  time  of 
the  application  for  leave,  and  the  nature,  as  well  of  the  answer 
as  of  the  supplement  sought  to  be  introduced.  In  the  history 
of  the  progress  of  this  cause,  from  its  commencement  to  the  time 
of  the  opinion  and  order  complained  of,  it  must  be  apparent  to 
every  one  who  will  examine  carefully  the  rules  governing  chan- 
cery practice  and  the  reasons  of  their  adoption,  that  the  appli- 
cation was  ill-timed.  In  June,  1842,  in  answer  to  a  rule,  the 
defendant  had  demurred;  in  December  the  demurrer  was  over- 
ruled; in  ten  days  thereafter  his  answer  was  filed;  on  the  sev- 
enth of  February,  1843,  the  complainant  replied;  at  the  June 
term  thereafter,  the  defendant  obtained  a  reference  to  a  master 
to  take  testimony  on  his  behalf;  on  the  twenly-first  of  August 
the  defendant,  on  his  motion  and  affidavit  filed,  obtained  a  con- 
tinuance of  the  cause  to  procure  the  attendance  of  a  witness  be- 
fore the  master.  On  the  twenty-third  of  September  he  moved 
for  leave  to  amend  his  answer,  and  the  motion  was  overruled; 
and  so  late  as  the  November  term,  1848,  about  eleven  months 
after  the  filing  of  his  answer,  he  moves  the  court  for  leave  to  file 
the  supplement.  Thus  he  permits  the  cause  to  be  put  at  issue 
upon  his  answer,  asks  and  obtains  a  reference  to  take  his  testi- 
mony, asks  and  obtains  a  continuance  to  procure  the  attendance 
of  a  witness  before  the  master,  and  after  all  this,  and  the  inter- 
vention of  many  special  and  regular  terms  of  the  court,  with  the 
privilege  of  applying  to  the  judge  at  chambers  for  any  interloc- 
utory order,  at  tiiis  late  day,  he  applies  for  leave  to  file  a  sup- 
plemental answer.  We  understand  that  in  chancery  practice, 
the  duties  of  complainant  and  defendant  are  reciprocal.  The 
complainant  must  speed  his  cause  by  all  proper  and  permissible 
rules  and  orders,  to  bring  it  to  a  final  hearing  at  the  earliest 
period  allowed  by  the  practice  in  such  cases,  and  it  is  equally 
incumbent  on  the  defendant  to  answer  fully  and  promptiy  aU 
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roles  agttiiuit  him^  and  when  the  oanse  is  at  issne*  to  take  his 
teBtimony  prepamtoxy  to  a  speedy  and  final  hearing. 

It  would  be  certainly  a  palpable  violation  of  these  wholesome 
roles,  laid  down  and  enforced  by  reasoning  in  evexy  approved 
work  on  chancexy  practice,  to  penxdt  the  defendant  in  a  cause, 
to  occupy  the  attention  of  the  court  and  of  the  complainant 
with  an  answer  solemnly  filed  under  oath,  for  some  eleven 
months,  during  which  time  many  special  and  regular  terms  in- 
tervene, and  important  steps  are  taken  by  complainant  and 
defendant  to  place  their  cause  at  issue,  and  take  testimony  for 
final  hearing,  and  then  for  the  first  time,  to  come  in  and  file  a 
supplemental  answer,  which  would  necessarily  compel  the  par- 
ties to  retrace  their  steps  in  all  which  had  been  done  after  the 
filing  of  the  original  answer.  The  time  of  the  application 
would  alone  justify  the  district  court  for  refusing  the  leave 
asked;  but  a  more  forcible  reason  for  the  court's  opinion  mi^ 
be  found  in  the  inconsistency  apparent  in  the  original  and  sup- 
plemental answers.  The  court  will  not  suffer  itself  to  be  taken 
by  surprise,  and  under  color  of  correcting  an  error,  allow  a  de- 
fendant by  supplemental  answer,  to  make  a  new  defense  incon- 
sistent vrith  his  former  answer:  1  Turner  Sl  Yenable's  Oh.  666;- 
Strange  v.  CoUins^  2  Yes.  A  B.  167.  And  it  is  further  settled  in 
law  and  equity  practice,  that  a  default  in  law  will  only  be  set 
aside  to  admit  a  plea  to  the  merits,  and  the  plea  of  limitation, 
usury,  etc.,  can  not  be  interposed.  So  in  equity,  the  courts  will 
not  permit  a  supplemental  answer  setting  up  as  a  defense,  a 
penal  law  by  which  the  complainant's  right  is  to  be  affected. 
The  supplement  must  contain  a  meritorious  defense,  and  be 
consistent  with,  and  in  explanation  of  the  answer. 

Defendants  are  permitted  to  amend  by  supplement  according 
to  chancery  practice,  as  now  well  settied,  in  the  following  par- 
ticulars: 1.  In  small  and  immaterial  matters:  Berney  v.  Ohamr 
berSf  Bunb.  248.  2.  Where  a  mistake  had  crept  into  the  en- 
grossment: Oainsbarough  v.  Oifard,  2  P.  Wms.  426.  8.  Where 
new  matter  has  been  discovered  since  the  original  answer  put 
in:  Bolder  v.  Bamk  of  England^  10  Yes.  286.  4.  In  case  of  sur- 
prise: Vemey  v.  McNamara,  1  Eq.  Oas.  Abr.  29.  6.  In  mistakes 
of  names:  ChnffiJOis  v.  Wood^  11  Yes.  68.  But  where  the  defend- 
ant mistook,  first,  the  law,  Pearce  v.  Orove,  8  Atk.  622;  S.  C, 
Amb.  65;  secondly,  where  the  defendant  had  unintentionally 
perjured  himself,  and  an  indictment  was  suspended  over  him; 
and  thirdly,  where  from  the  circumstance,  that  at  the  time  of 
the  answer  put  in,  the  defendant  had  not  set  forth  his  defense 
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from  an  inabilily  to  state  it  with  predsioziy  2  Anst.  868,  the 
court  has  refused  him  the  indulgence  of  amending. 

Let  us  apply  these  principles  to  the  defendant's  original  an- 
swer filed,  and  the  supplement  offered.  The  original  answer 
admits  the  execution  of  the  notes  and  mortgage,  as  alleged  in 
complainant's  bill.  It  avers,  that  on  the  first  of  February,  1838, 
the  defendant  and  wife,  and  William  Shew  and  wife,  made  and 
executed  to  Lemuel  W.  Weeks  a  mortgage  upon  the  same 
premises  mentioned  in  complainant's  bill,  to  secure  the  pay- 
ment of  the  sum  of  nine  hundred  dollars  by  installments, 
according  to  the  obligation  of  three  promissory  notes  in  the 
mortgage  mentioned;  that  the  premises  then  were  the  property 
of  the  United  States,  and  the  defendant  in  occupation  as  settler 
or  squatter;  that  the  mortgagors  coyenanted  and  agreed  to  ob- 
tain the  title  thereto,  by  pre-emption,  public  sale,  private  entry* 
or  otherwise;  that,  if  default  was  made  in  the  payment  of  the 
money  mentioned  in  the  said  mortgage,  at  the  times  stipulated, 
or  any  part  thereof,  the  mortgagee  had  right  to  sell  the  mort- 
gaged premises  at  public  auction,  to  keep  and  retain  the  prin- 
cipal and  interest  due  him,  rendering  the  surplus,  if  any,  to 
the  mortgagors.  That  said  mortgage  was  duly  acknowledged 
and  recorded  in  the  office  of  register  of  deeds  of  Milwaukee 
county.  The  answer  further  avers,  that  afterward  the  said 
Weeks  transferred  said  notes  and  mortgage  to  Joseph  W. 
Marsh,  the  same  person  mentioned  in  complainant's  bill,  as  de- 
fendant believes;  that  in  the  month  of  June,  1839,  the  defend- 
ant purchased  the  said  premises  from  the  territory  of  Wiscon- 
sin, at  public  sale,  for  the  sum  of  four  hundred  dollars,  paying 
and  securing  to  be  paid  to  the  territory  the  said  purchase 
money;  that  the  said  premises  were  part  and  parcel  of  the  land 
granted  by  the  United  States  to  the  territory,  to  aid  in  the  con- 
struction of  the  Michigan  and  Bock  river  canal,  and  by  the 
terms  of  the  act  of  congress  making  the  grant,  it  is  provided, 
that  all  the  land  not  otherwise  appropriated  or  disposed  of  in 
those  sections  and  fractional  sections  which  are  numbered  with 
odd  numbers  on  the  plats  of  the  public  surveys,  within  the 
breadth  of  five  full  sections  taken  in  north  and  south  or  east  and 
west  tiers,  on  each  side  of  the  main  route  of  said  canal,  from 
one  end  thereof  to  the  other,  are  granted  to  the  territory,  and 
reserving  the  even-numbered  sections  and  fractional  sections, 
taken  as  above,  to  the  United  States.  These  lands  are  subject 
to  the  disposal  of  the  legislature  of  the  territory,  for  canal 
purposes. 
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And,  forlbflr  answering,  the  defendant  aTen,  ihat  he  is  m« 
f onned  and  belieyes  that  the  main  route  of  the  oanal  has  been 
•o  changed  from  its  location  that  the  said  mortgaged  premises 
are  more  than  the  breadth  of  five  fall  sections  from  the  main 
route  of  said  canal,  and  that  the  sale  of  said  premises  to  him  bj 
the  territory  of  Wisconsin  is  yoid.  The  defendant,  in  oondiu- 
sion  of  his  answer,  avers,  that  after  the  sale  of  said  premises  to 
him  by  the  territory,  and  after  the  transfer  of  said  notes  and 
mortgage  by  Weeks  to  Marsh,  at  the  request  and  instance  of 
Marsh  or  his  agent  or  attorney,  the  defendant  executed  the 
notes  and  mortgage  mentioned  in  the  complainant's  bill,  for  the 
same  cause  of  indebtedness,  and  in  lieu  of  the  said  notes  and 
mortgage  to  Weeks,  and  that  upon  such  execution  and  deliTsiy 
as  aforesaid,  it  was  expressly  understood  and  agreed  that  the 
said  Weeks  or  Ids  assigns  diould  cause  the  said  mortgage  to 
Weeks  to  be  canceled  and  discharged  in  a  reasonable  time,  upon 
the  records  in  the  register's  office  for  the  county  of  Milwaukee, 
and  that  such  execution  and  deliveiy  was  upon  that  express  con- 
dition, which  defendant  ayers  has  not  been  complied  with,  but 
that  said  mortgage  now  stands  upon  said  records,  uncanceled 
and  undischarged,  as  by  their  inspection  is  apparent.  These 
are  the  entire  ayerments  in  the  defendant's  answer,  with  the 
usual  conclusion. 

The  supplemental  answer  offered  by  the  defendant,  on  his 
motion  for  leaye  to  file  a  supplement,  sets  up,  substantially,  that 
William  Shew  was,  in  1886,  and  before  the  fourth  day  of  July, 
the  occupant  of  the  land  and  premises  mentioned  in  said  com- 
plainant's bill,  and  that  the  same  belonged  to  the  United  States 
at  the  time;  that  on  or  about  the  said  fourth  he  entered  into  an 
agreement,  under  seal,  with  one  Jonathan  W.  Balch,  by  which 
he  agreed  and  bound  himself,  his  heirs,  etc.,  to  convey  to  said 
Balch,  his  heirs  and  assigns,  by  good  and  sufficient  deed  with 
warranty,  one  third  part  of  the  said  tract  of  land,  when  the  titie 
should  be  obtained  by  the  said  William  Shew,  at  the  land  sales 
then  expected  to  take  place  for  the  Milwaukee  land  district,  by 
which  agreement  the  said  Balch  was  to,  and  did,  pay  to  said 
William  two  hundred  dollars,  in  the  first  place,  for  his  claim; 
and  was  to  furnish,  at  said  land  sales,  one  third  of  the  money 
required  to  purchase  said  land  from  the  United  States,  which 
last  sum  the  said  Balch  never  furnished.  The  said  defendant 
also  became  the  purchaser  of  one  third  of  said  tract  of  land,  pre- 
Tious  to  said  fourth  of  July,  of  the  said  William  Shew,  for  the 
like  consideration  of  two  hundred  dollars;  that  William  Shew, 
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Baloh,  and  himMlf ,  about  the  same  time,  entared  into  an  agree- 
mant  to  ereot  a  aawmill,  on  a  mill  pnTiloge,  on  said  land,  at 
their  joint  expense. 

At  the  same  time,  defendant  and  Tmiiam  Shew  agxeed  with 
Baloh  to  boild  a  milldam  at  the  said  null-seat,  across  the  river 
KinniMniok;  the  dam  to  be  built  after  the  description  contained 
in  the  agreement,  the  said  Baloh  paying  to  said  William  and 
defendant,  at  the  rate  of  two  dollars  per  foot  for  one  third  of 
the  dam  and  buUdiead;  that  the  dam  and  bulkhead  were  com- 
pleted according  to  agreement,  and  the  construction  of  the  mill 
proceeded  until  some  one  thousand  four  hundred  dollars  were 
expended,  when  a  settlement  took  place  between  defendant, 
Balch,  and  William  Shew;  Balch  was  in  azxears  some  two  hun- 
dred and  forty  dollars,  and  defendant  and  William  Shew  de- 
manded of  him  to  make  good  and  pay  such  sum,  which  he 
refused  and  neglected  to  do.  The  defendant  avers  the  respeo- 
tiye  amounts  advanced  and  expended  by  himself,  William  Shew, 
and  Balch,  up  to  the  settlement;  it  then  proceeds  and  avers  that 
about  the  twenty-first  day  of  November,  1836,  Balch  assigned 
the  contract  with  William  Shew,  and  the  agreement  with  Will- 
iam Shew  and  himself,  to  Lemuel  W.  Weeks;  denies  that  any 
consideration  passed  from  Weeks  to  Balch,  or  if  anything,  a 
very  small  amount;  that  William  Shew  and  defendant  remained 
ignorant  of  the  transfer  or  assignment  to  Weeks,  until  about  the 
second  of  December,  1836,  when  Weeks  informed  said  William 
of  the  fact,  who  afterward  informed  the  defendant  At  the 
time  Weeks  gave  this  information,  he  paid  said  William  one 
hundred  and  seventy-five  dollars,  in  part  payment  of  the  balance 
due  from  said  Balch,  for  expenses  on  said  mill,  leaving  Balch  in 
arrears  some  sixty-five  dollars  and  sixty-two  and  a  half  cents. 
The  receipt  given  for  the  money  acknowledged  Weeks  as  assignee 
of  Balch.  Defendant  avers  that  no  part  of  said  payment  ever 
came  to  his  use;  that  William  Shew  and  defendant  completed 
the  milldam,  etc.,  about  the  first  of  January,  1837,  at  the  fur- 
ther expense  of  one  hundred  and  thirty  •three  dollars  and  ninety 
cents,  without  any  further  contribution  by  said  Weeks.  From 
the  said  last  mentioned  day,  until  about  the  twenty-first  of 
February,  1838,  the  defendant  and  William  Shew  occupied  the 
said  tract  of  land,  the  said  Weeks,  during  all  that  time,  failing 
to  make  any  further  advances.  At  the  day  last  mentioned,  the 
defendant  and  William  Shew  purchased  aU  the  right,  title,  and 
interest,  either  in  law  or  equity,  of  said  Weeks,  assignee  of  said 
Balch,  in  the  land  and  premises  aforesaid,  the  same  still  being 
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fhe  property  at  {he  United  States^  and  eseoated  to  said  Weeks 
a  mortgage  on  said  premises  to  seooze  the  payment  of  the  bal- 
ance of  the  purchase  mon^. 

The  only  claim  of  said  Weeks,  against  the  defendant  and 
William  ^ew»  at  the  time  of  the  porchase,  grew  out  of  the 
assignment  from  Baloh  before  referred  to.  A  receipt  giyen  by 
Weeks  at  the  time,  is  referred  to  as  CTidence  of  the  trae  consid- 
eration of  the  notes  and  mortgage  then  given  to  Weeks.  The 
defendant,  about  the  first  of  April,  1888,  purchased  out  the  in- 
terest of  William  Shew,  in  the  said  premises,  for  the  sum  of  one 
thousand  one  hundred  dollars.  On  or  about  the  eighteenth  of 
June,  1838,  the  said  tract  of  land,  or  premises  Tested  in  the  ter- 
ritory of  Wisconsin,  byyirtoeof  the  grant  referred  to  in  defend- 
ant's original  answer.  Afterward,  about  the  day  of  June, 
1839,  the  defendant  became  the  purchaser  of  said  tract  of  land 
from  the  territory,  as  ayerred  in  the  original  answer.  The  de- 
fendant further  ayers,  that  about  the  seyenteenth  of  April,  184D, 
the  said  Weeks,  from  circumstances  of  embanassment,  procured 
the  said  Marsh,  named  in  complainant's  bill,  to  become  his 
secret  trustee,  to  hold  his  property,  effects,  and  credits,  in  his, 
the  said  trustee's  name.  The  said  Marsh,  being  in  this  fraudu- 
lent relation  to  Weeks,  about  the  day  last  mentioned,  by  urgent 
solicitations,  induced  the  defendant  to  execute  to  him  a  new 
mortgage  and  notes  in  lieu  of  the  mortgage  and  notes  to  Weeks, 
as  ayerred  in  the  original  answer.  The  defendant  avers  that  this 
transaction  was  with  design,  on  part  of  Weeks  and  Marsh,  to 
defraud  Week's  creditors.  The  defendant  denies  that  the  exe- 
cution of  the  notes  and  mortgage  to  Marsh,  was  to  secure  the 
payment  of  any  sum  due  by  him  to  Marsh,  as  he  did  not  then, 
and  never  did,  owe  Marsh  anything.  Upon  the  execution  of  the 
mortgage  and  notes  to  Marsh,  the  said  Weeks  delivered  up  to 
defendant  the  mortgage  and  notes  given  by  defendant  and 
William  Shew  to  him,  Weeks,  which  are  lost  and  can  not  be 
produced  in  court;  and,  in  conclusion  of  the  supplement,  the 
defendant  avers  that  the  giving  of  the  said  mortgage  and  notes 
to  the  said  Marsh,  as  alleged  in  complainant's  bill,  was  without 
any  good  consideration,  and  void,  of  which  the  said  Marsh  had 
notice  at  the  time  of  their  execution,  of  all  which  the  said  com- 
plainant, by  his  agent  or  attorney,  had  due  notice  at  the  time  of 
the  assignment  to  him.  The  defendant  avers  generally,  that  in- 
asmuch as  the  various  transactions  recited  in  the  answer  and 
supplement,  were  done  and  performed  while  the  said  land  and 
premises  belonged  to  the  United  States,  of  which  all  the  parties 
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named  had  full  notice,  the  said  agreement,  assignment,  notes, 
and  mortgages,  founded  thereon,  were  oontrarj  to  public  policy 
and  the  laws  of  the  United  States,  and  void  and  without  any 
legal  consideration. 

Thus  we  have  presented  in  contrast  the  substantial  parts  of 
the  defendant's  answer  and  supplemental  answer  offered,  and  it 
is  too  obvious  to  require  elucidation  or  comment,  that  the  sup- 
plement is  not  in  aid  or  explanation  of  the  answer,  but  assumes 
entirely  new  and  distinct  grounds  of  defense,  and  one,  too,  resting 
upon  a  penal  statute  of  the  congress  of  the  United  States,  bring- 
ing the  supplement  in  direct  conflict  with  long-settied  principles 
in  England  and  America,  in  regard  to  this  kind  of  answer,  which, 
in  practice,  has  entirely  superseded  an  amended  answer. 

It  is  true  that  the  defendant,  as  a  salvo  to  this  supplement,  and 
to  force  it  within  the  rules  laid  down,  has  in  his  petition  for 
leave  to  file  it,  sworn  that  he  intended  to  swear  to  the  original 
answer,  in  the  sense  in  which  he  wished  to  be  permitted  to  swear 
to  his  supplement.  This  oath  embraces  the  rule  as  laid  down  in 
the  authorities,  but  it  is  at  war  with  the  facts  stated,  and  grounds 
of  the  defense  assumed  in  the  supplemental  answer;  they  being 
in  their  material  parts,  totally  distinct  and  different  from,  and 
inconsistent  with  the  original  answer.  The  court  might  go  fur- 
ther, and  question,  whether  the  defense  set  up  in  the  supple- 
mental answer,  is  permissible  at  all,  imder  the  circumstances  in 
this  case,  to  defeat  the  complainant's  right  to  foreclose  his  mort- 
gage, but  it  is  unnecessary  to  settle  this  question  here.  In  sup- 
port of  the  Tiew  taken  by  the  court  of  the  latter  branch  of  this 
subject,  we  refer  to  Bowen  y.  Cross y  4  Johns.  Ch.  375;  Jemnvfigs 
V.  MerUm  College ^  8  Yes.  79;  Greenwood  t.  Atkinsohy  4  Sim. 
54-61;  Livesey  t.  WHstm,  1  Yes.  k  B.  149;  Ex  parte  WiUiams,  2 
Id.  255;  Mitf!  PI.  824;  2  Madd.  Ch.  875;  1  Barb.  Ch.  Pr.  161. 

We  are  of  opinion  that  the  district  court  decided  correctiy  in 
overruling  the  motion  for  leave  to  defendant  to  file  a  supple- 
mental answer  herein,  and  therefore  affirm  the  decree  of  the  dis- 
trict court,  with  damages  at  the  rate  of  seven  per  centum  per 
annum  on  the  amount  of  money  decreed  to  complainant  from 
the  date  of  said  decree,  with  costs,  and  order  that  it  be  so  certi- 
fied to  said  court. 


SvFPLXiaBiiTAL  BiLL,  WHKir  MAT  BX  QKAimD:  8eo  note  to  OamdUryr.  PtMi^ 
19  Am.  Dec.  401.  Leave  of  oourt  to  file  rapplementel  Irill  ehoiild  be  ob- 
tained, but  where  no  objection  is  taken  on  this  gronnd,  it  will  be  oonaid- 
ered  as  waived  by  the  volnntary  appearance  of  the  defendant:  AUe»  v.  7V^ 
lor,  29  Id.  721 
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DUBOSB  v.  D1TBOB& 

B&BUUUov  Obbdbobs  cyjv  Gompsl  Pkmibbrmd  CBSDnoiM  90  Ctbon  Tten 
upon  whUh  fnwiperty  wm  gnmted,  and  diitribate  the  ptoneadi,  by  loiA 

MbmoAOOB  MAT,  Df  Odtbul,  Lram  ov  Saui  ov  MoBaeoAoiD  Psopmr. 
In  onr  ooiirt%  aXUbxmgh  the  mortgiigee  prooeecU  for  a  itriol  fovablcMim. 

AvT  Omi  MAT  Ihsut  ov  Saui  ov  Mobxgaoxd  PRmms,  Inatead  of  a  ttriol 
f oioclorare,  who  is  entitled  to  redeem,  $embU. 

WaAxmmjSHT  Intbmt  oak  not  bx  Ixwesred  vbom  DooBanoH  Omor  Tbus- 
TD  to  fint  pay  either  of  the  named  orediton,  when  he  ia  eorety  for  both 
the  debta  and  the  trust  deed  ia  made  chiefly  for  his  indemnity. 

Tmowt  DnD  is  not  Fbaudulint  agalnat  a  anbaeqnent  oreditor  levying  ene- 
entifln,  when  it  permita  the  tmatee  to  ooltiyate  the  land  nntil  eold,  with 
the  aUTea  which  may  be  npon  it,  or  otheca  that  he  may  prooore^  became 
it  inTolvea  the  troat  estate  with  the  expense  of  the  aiavea  ao  prooored, 
the  debtor  not  being  insolvent  or  in  failing  cironmstanoea. 


Dsimua  by  J.  H.  Dabose  agBinst  Joel  Daboae,  sherijOF  of  Ma* 
rengo,  for  seudng  the  slaTes  in  oontroreray  as  the  property  of 
Isaiah  Dubose,  by  virtue  of  tkfi.fa.9  the  slaves  at  the  time  being 
in  possession  of  the  defendant  in  execution.  Plaintiff  intro- 
duced in  evidence  a  deed  by  Isaiah  of  land  and  the  slaves  in 
controversy,  to  James  H.  Dubose,  in  trust  for  himself  and  others, 
sureties  for  Isaiah.  The  material  parts  of  the  deed  appear  from 
the  opinion.  Defendant  objected  to  the  introduction  of  this 
deed  as  evidence,  on  the  ground,  that  it  contained  provisions 
which  showed  it  to  be  fraudulent  on  its  fece.  The  objection 
was  overruled,  and  the  court  allowed  it  to  be  read  to  the  jury. 
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and  instmoted  them  that  it  was  not  fraudulent  on  its  faoe.    The 
mling  and  the  instraotion  of  the  court  are  assigned  aA  error. 

Manning  and  Brooks,  for  the  plaintiff. 

J.  T.  Lomaa  and  F.  8.  Lyon,  contra. 

By  Oomt,  Qoldtkwjjte,  J.  1.  We  shall  oonsidar  Che  dhaige 
asked  for  by  the  defendant  as  intended  to  elieit  from  ihe  court 
the  opinion  that  this  deed,  for  matters  apparent  on  its  face,  is 
fraudulent  and  Toid  as  against  the  creditor  of  the  grantor;  but 
stating  it  even  in  this  manner,  we  think  its  refusal  was  correct. 
The  object  of  this  conTeyance,  as  expressed  on  its  fece,  is,  that 
the  grantor  being  ''willing  and  anxious  fully  and  completely  to 
secure,  indemnify,  and  protect  the  said  James  H.  Dubose,  and 
the  seyeral  parties  of  the  third  part,  in  the  payment  of  the  spec- 
ified debts,  and  to  reUere  the  said  securities  from  any  and  all 
loss,  risk,  cost,  charge,  or  liabiliiy,  arising  from  the  sadd  liabil- 
ities upon  the  said  debts;  and  the  more  certainly  to  provide  m 
fund  for  that  purpose,''  therefore  conyeys  the  property  therein 
described,  to  the  debtor's  principal  surety,  upon  the  trusts  of 
which  an  abstract  is  presented  in  the  statement  prefixed  to  Ala 
opinion. 

If  the  expressed  intention  of  the  grantor  is  carried  intoeffBot, 
it  is  difficult  to  conceiTe  the  idea  of  a  legal  fraud;  for  no  cred- 
itor is  hindered  or  delayed,  any  further  than  that  a  preference 
is  given  to  those  named.  The  trustee  is  required  to  sell  the 
trust  property  forthwith;  or  so  soon  as  it  may  be  necessary  to 
protect  himself  or  either  of  the  parties  to  the  deed,  from  injury: 
and  then,  as  if  fearful  of  confiding  to  him  the  discretion  to 
judge  of  the  time  when  injury  might  happen,  he  is  directed, 
upon  the  request  of  either  of  the  parties  of  the  third  part,  to 
sell  such  part  of  the  trust  property  as  may  be  necessary  to  pro- 
tect them  from  loss  or  injury. 

2.  It  is  argued,  however,  that  their  request  may  be  indefinitely 
postponed  or  even  never  made;  and  that  thus,  the  trust  prop- 
erty may  be  preserved  for  the  use  of  the  grantor  against  the  at- 
tacks of  other  creditors.  If  this  proposition  could  be  main- 
tained, it  would  almost  be  conclusive  against  the  validity  of 
such  a  transaction.  But,  independentiy  of  the  statutory  right, 
which  is  given  to  any  execution  creditor  to  pay  the  indebtedness 
disclosed  by  the  trost  deed,  and  thus  render  the  estate  subject 
to  his  execution  (Clay's  Dig.  266,  sec.  6),  we  think  that  any  ex- 
ecution creditor  can,  by  suit  in  equity,  compel  the  preferred 
ereditors  to  dose  the  trust  and  distribute  the  snzplus.    This 
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teems  to  be  the  xesolt  of  oerfaun  ofher  proposiiionfl,  and  was 
pat  as  a  guarre  in  the  recent  ease  of  Ordham  t.  Lochkart,  8  Ala.  9, 
without  any  partioalar  examination  of  the  principles  inTolved  in 
it.    We  propose  now  briefly  to  consider  them. 

In  England,  from  whence  we  deriye  onr  general  ideas  of 
mortgages,  real  property  has  a  fixed  value,  to  a  great  extent, 
and  is  not  subject  to  the  fluctuations  incident  to  our  own  coun- 
try, where  land  is  so  abundant  and  where  personal  property  is 
often  more  productiTe.  This  difESsrence  in  the  condition  of  the 
two  countries  has  introduced  into  this  a  modification  of  many 
of  the  roles  which  formerly  applied  to  conTcyances,  intended 
as  securities  merely.  Thus,  in  our  courts,  although  the  com- 
plainant proceeds  for  a  strict  foreclosure,  the  defiandants  may, 
in  general,  insist  on  a  sale.  We  say  in  general,  because  it  may 
not  always  be  the  rule,  as  there  seems  to  be  no  sufficient  reason 
to  tax  the  property  with  the  costs  of  a  sale,  where  it  clearly  is 
insufficient  to  pay  the  debt,  for  which  it  is  mortgaged,  and  the 
creditor  is  willing  to  extinguish  the  debt  by  a  foreclosure.  How- 
ever the  exception  may  be,  it  seems  dear  that  the  general  rule  is 
as  stated:  2  Story's  Eq.  292,  sees.  1026, 1026;  4  Kent,  1st  ed., 
166;  EUduxKk^s  Heirs  t.  United  Siatea  Bank,  7  Ala.  886. 

As  then  the  defendants  to  a  mortgage  bill  may  insist  on  a  sale, 
instead  of  a  strict  foreclosure,  it  seems  to  follow,  that  any  one 
entitled  to  redeem  may  insist  upon  a  sale  in  the  same  manner. 
The  mortgagor  may  be  enabled  to  redeem  the  premises  by  apay- 
ment  of  the  debt,  even  where  that  and  a  surplus  beyond,  would 
be  realized  from  a  sale;  and  yet,  if  the  creditor  has  the  right  to 
refuse  a  sale  without  payment,  the  risk  of  destruction  and  de- 
predation in  value  would  remain  with  the  debtor.  On  the  other 
hand,  conceding  the  estate  not  to  realise  the  debt  and  costs,  the 
latter  only  would  be  hazarded  by  a  sale;  for  the  mortgagee  would 
always  be  a  privileged  purdiaser  to  the  amount  of  his  debt  The 
risk  of  the  costs  of  the  sale  could  genemlly  be  ascertained  by  a 
reference  to  the  master,  and  the  sale  refused,  if  indemnily  for 
these  was  not  given.  See  cases  before  dted,  and  also  Story  on 
Baa.  219,  sec.  820. 

There  is  another  cogent  reason  why  an  unpreferrad  creditor 
should  be  allowed  to  compd  one  secured  by  mortgage  to  dose 
it  at  once,  immediatdy  connected  with  the  risk  of  destruction 
and  depreciation  of  viJue  of  the  mortgaged  estate.  The  debt 
would  remain  as  a  charge  against  the  debtor,  notwithstanding 
the  depredation  or  destruction  of  the  property;  and  as  the 
mortgage  creditor,  in  the  event  of  the  debtor's  death,  and  possi* 
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bly  in  Bojne  other  instances  also,  would  be  let  into  distribution 
inth  other  creditors  for  the  som  remaining  due  after  ezhansting 
his  securiiy,  the  risk  is  thus  in  effect  thrown  upon  those  other 
creditors.  The  renuirks  we  have  made  as  to  mortgages  apply 
with  equal  force  to  conyeyanoes  in  trust,  and  perhaps  with 
greater;  as  the  benefidiaiy  in  such  has  no  estate  in  the  trust 
property,  and  the  resulting  trust  is  with  the  mortgagor.  The 
right  to  ascertain  and  subject  this  resulting  trust  pertains  to 
any  execution  creditor  who  otherwise  can  not  obtain  the  fruit  of 
his  execution:  PaUs  t.  CUnUmj  12  Yes.  69.  Bee  also  Desha, 
Sheppard  A  Co.  t.  WUaon  ei  al,,  at  the  present  term.  We 
thus  answer  the  principal  objection  to  this  deed,  and  have  en- 
deavored to  show  that  no  estate,  whether  real  or  personal,  by 
mortgage  or  deed  of  trust,  can  be  placed  beyond  the  reach  of  an 
execution  creditor,  if  a  surplus  beyond  the  secured  debt  will  be 
the  probable  result  of  closing  the  trust;  and  that  it  may  be 
dosed  by  any  such  creditor,  wheneyer  there  is  no  such  proba- 
biliiy,  upon  indemnifying  the  other  party  against  the  costs  of 
suit  and  sale. 

We  do  not  think  the  inference  of  a  fraudulent  intention  can 
be  drawn  from  the  disciretion  which  is  given  to  the  trustee  to 
first  pay  either  of  the  named  creditors.  He  is  the  surety  for 
both  the  debts,  and  tbe  deed  is  made  chiefly  for  his  indemnily; 
the  trust,  in  the  first  instance,  is  to  pay  the  debt  to  the  bank, 
and  for  this  the  trustee  is  the  only  one  of  the  beneficiaries  liable. 
When,  therefore,  a  disaretion  is  giyen  him  to  pay  the  other  debt 
first,  it  amounts  to  nothing  more  than  he  would  have  the  right 
to  do,  without  the  expression  of  the  power,  unless,  as  contended, 
the  bank  is  by  the  deed  inyested  with  an  absolute  equitable 
right  to  priority. 

8.  Ck>nceding  the  proposition  asserted  in  this  connection,  that 
«  creditor  is  entitled  to  the  benefit  of  all  the  funds  or  property 
assigned  to  his  debtor's  sureiy,  it  can  not  be  said  that  the  cred- 
itor is  entitled  beyond  the  condition  of  the  assignment.  Here, 
the  condition  is,  that  the  surety  liable  for  both  debts,  shall  elect 
which  shall  first  be  paid.  We  deem  it  too  clear  to  admit  of 
illustration,  that  such  a  discretion  inyolyes  no  intention  of  fraud. 

4.  Another  azgument  against  the  deed  is,  that  the  trustee  is 
permitted  to  cultiyate  the  land  until  sold,  with  the  slaves  which 
may  be  upon  it,  or  such  others  as  he  may  procure.  This,  it  is 
«aid,  inyolyes  the  trust  estate  with  the  expenses  of  the  slaves  so 
procured,  and  therefore  the  property  is  not  fairly  appropriated 
-far  the  indemnily  of  the  sureties  or  creditors.    This  is  answered. 
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to  flome  extent,  by  showing  that  all  trusts  of  this  natoie  may  be 
dosed  at  the  instftnce  of  any  execution  creditor;  and  therefore 
no  delay,  prejudicial  to  him,  can  arise  out  of  it.  But  independ- 
ent of  tiiis,  there  is  no  reason  why  a  debtor  who  is  not  insolvent, 
or  in  faiUng  circumstances,  should  not  provide  for  such  an  em- 
ployment of  his  property.  Until  other  rights  intervene,  he  may 
do  as  he  pleases  with  his  estate,  and  it  is  no  lawful  prejudice  to 
any  one.  Here  we  never  hear  of  any  other  creditor  than  those 
named  in  the  deed,  until  the  levy  of  Maywood's  execution;  and 
that  does  not  affect  the  conveyance  made  at  a  time  when  he  was 
without  a  legal  right  to  coerce  payment.  We  can  see  no  error 
in  the  record. 
Judgment  affirmed. 

MOBXQAOB  AT  GoimON  L4W  VWBTS  MOKOAGll  WIXH  IAOAL  TixUI,  Mid 

•mpowen  him  to  m^wt^iti  ejaotma&t  after  a  forfettiiva;  DroffUm  r,  Mmrf 
MarshaUf  83  Am.  Deo.  84;  «id  a  mortgagee  in  fee  may  enter  immediately 
alter  the  exeoation  of  the  mortgage,  pat  ont  the  mortgagor,  and  receive  the 
profiti,  if  there  be  no  agreement  to  the  oontrary:  HcbaH  ▼.  Bambom^  88  Id. 
483. 

Wmor  AataavMMKT  loa  BunBiiT  or  Gbbdieobs  is  Vodh  the  fuMis  aria- 
ing  therefrom,  and  remaining  in  the  hands  of  the  aarignoe,  may  be  attached 
by  the  oveditom  of  the  assignor:  Btewart  r.  JfeHtnn,  89  Am.  Deo.  llflL 

Absionmxnt  vob  Gbxditobs,  WHXzr  Von>  and  wmtK  Vaud:  See  Pii$  r. 
Baam,  88  Am.  Dec.  269;  PeUibone  ▼.  Stevau^  Id.  67;  Oamam  ▼.  PcfniM,  87 
Id.  746;  Andermmv.  AOsr,  86Id.  290;  Reed  v.  Emery,  S6  Id.  720;  ffyrdr 
8UAy,  34  Id.  142;  Affnew  v.  Dorr,  Id.  639;  Qraoee  ▼.  Roy,  88  Id.  668;  BMf. 
wUk  T.  OMMNn^Aam,  81  Id.  642;  Orau^ord  ▼.  Taykr^  20  Id.  679,  and  notei 
AilBmumy.  Jordan,  24  Id.  281,  and  note;  MackU  v.  Cakme,  15  Id.  477,  and 


Gibbon  v.  Qoldtbwajbbb. 


[T  Ax.A>JJlA,  Ml.] 

Bill  ow  LnnnrLiAnKB  Lbs  when  two  or  more  persona  mrrenStj  elsfan  the 
same  thing  under  diflfarent  titles,  or  in  separate  intersata  tnm  aaottMr, 
who  not  claiming  any  title  or  intersat  therein  himself,  and  not  knowing 
to  which  of  the  claimants  he  on^^t  of  right  to  render  the  debt  or  duty 
claimed,  or  to  deliver  the  property  in  his  coatody,  is  either  mdlsatsd  by 
an  aotUm  or  actions  btooj^t  against  him,  or  feara  that  ha  maj  aoflsr  in- 
jury from  the  conflicting  claims  of  the  partiea. 

UtTEarULADEB  LSEB  THOUGH  BUT  OhB  DwrXKnAJST  OAK  MAJXtADK  AonOB 

at  law,  if  each  haa  a  claim  to  the  matter  in  question. 

AVIZDAVXT  THAT  BiLL  18  NOT  FiLID  IH  OOLLUBIOV  with  eitiMT  of  tto  d#- 

fendaata  named  therein,  bat  merely  of  complalnaaf  a  own  aooord,  to  ol^ 
tain  the  relief  sought,  should  be  made  by  the  complainant.  But  if  the 
defendanta  do  not  object  to  hia  failure  to  file  the  affidavit^  and  answer 
the  bill,  th^  can  not  afterwazda  object  tliat  the  bill  waa  inegnlaily  as* 
kiMted. 
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BoL  OF  IimniFfiKAnBB  Puts  Dsmnuiras  to  Oontbt  ybsib  Bamorrai 
Glaoib;  if  th«n{ore»  at  the  hearing,  the  question  between  the  defend- 
ante  is  ripe  for  dedsion,  the  ooort  decides  it;  but  if  it  is  not  ripe  lor 
decision,  it  direots  an  aotion,  or  an  issne,  or  a  referenoe  to  the  master. 

Aonrr  ov  Gobpobatxojt  gait  Maki  DmBirnAiiTS  Intxbpliad,  who  botk 
derive  title  from  the  oorporation  and  daim  under  it  as  ssirignfios 

IhBoaa  WILL  vor  bs  Bkvebskd  ior  Waht  ov  PABEmSy  at  the  ii^^^ima  o| 
those  not  prejudiced  by  it;  especially  when  the  want  of  parties  is  now 
for  the  first  time  objected  tou 

Is  n  HOT  Afpbofbiatb  Omen  of  PmnDSsr  of  the  directory  of  a  bank- 
ing oorporation  to  use  its  cash  or  credits  for  the  purpose  of  settling  tha 
demands  of  its  creditors;  and  in  the  absence  of  an  authority  to  transact 
such  business^  an  assignment  made  of  the  property  of  the  cccpocationv  ot 
an  order  given  by  him  to  pay  its  money  to  a  third  person,  wiU  not  operate 
to  divest  the  right  of  the  corporation. 

Un  or  CoBPOSATB  Seal  bt  FBmDKHT  dob  vov  Gxvb  VAumrr  to  trana- 
actidos  he  has  no  power  to  enter  intou 

GkxLDTHWirni  reoeiTed  of  the  Tombigbee  Bailroad  Ck>mpaii7  a 
lazge  number  of  bills  to  ooUecty  part  of  which  he  had  ooUeoted. 
One  Walsh  claimed  this  monqr  as  assignee,  for  the  benefit  of 
ereditoxs  of  the  corporation.  Gibson  and  Marsh  had  owned 
about  eleven  thousand  dollars  of  the  bills  of  the  company,  and 
had  been  repeatedly  refused  payment  on  application;  whereupon 
they  gaye  up  the  bills  to  the  president,  and  received  an  assign- 
ment of  the  money.  The  two  assignments  appear  to  be  made 
about  the  same  time.  OompLunant  filed  this  bill  of  interpleader. 
After  the  hearing,  the  court  adjudged  that  the  assignment  to 
Gibson  and  Marsh  be  set  aside,  and  that  oomplaanant  pay  to 
Walsh  the  money  collected. 

jr.  W.  Peck  and  L,  Olark^  tar  the  plaintiff  in  enor. 

N.  JEbrris,  oonira. 

By  Court,  Collub,  0.  J.  A  bill  of  interpleader  lies,  where 
two  or  more  persons  severally  daim  the  same  thing  under  dif « 
ferent  titles;  or  in  separate  interests  from  another,  who,  not 
ftli^itniTig  any  title,  or  interest  therein  himself,  and  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render  the  debt, 
or  duly  claimed,  or  to  deliver  the  property  in  his  custody,  is 
either  molested  by  an  action  or  actions  brought  against  him,  or 
fears  that  he  may  suffer  injury  from  the  conflicting  claims  of 
the  parties.  The  object  of  the  application  to  a  court  of  equity 
is  to  i»rotect  the  complainant,  not  only  from  being  compelled 
to  pay  or  deliver  the  thing  claimed  to  both  the  claimants,  but 
also  from  the  vexation  attending  upon  the  suits,  which  are,  or 
possibly  may  be  instituted  against  him:  2  Story's  Eq.  112, 118; 

Ax.  Dso.  Voii.  XLn— M 
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1  Sndih's  Pt.  468;  Ifiif .  49;  JO^fwrn  T.  ifoiifa,  1  Oow.  708.  b 
the  oase  last  cited,  the  court  say  that  the  appropriate  alloga- 
tions  in  ereiy  bill  of  interpleader  are:  1.  That  two  or  mare 
persons  hare  preferred  a  claim  against  the  complainant;  2.  Thai 
thej  daim  the  same  thing;  8.  That  the  complainant  has  no  ben- 
efidal  interest  in  the  thing  daimed;  and,  4.  That  he  can  not 
detemdne  without  hazard  to  himself,  to  which  of  the  defendants 
the  thing  of  light  belongs.  See,  also,  Stoiy^s  Eq.  PI.  287-341. 
It  is  sufficient  that  each  of  the  defendants  has  a  claim  to  the 
matter  in  question,  although  but  one  of  them  can  maintain  an 
action  at  law,  the  principle  being  to  prevent  a  plaintiff  from  be- 
ing twice  yezed.  And  it  is  not  neceesaiy  that  he  should  have 
been  actually  sued:  1  Smith's  Pr.  478.  In  Bkhards  y.  Salter,  6 
Johns.  Oh.  447,  it  was  said,  that  **  the  bill  of  interpleader  is 
equally  proper,  though  the  party  be  not  actually  sue^,  or  be 
sued  by  one  only  of  the  conflicting  claimants,  or  though  the 
daim  of  one  defendant  be  actionable  at  law  and  the  other  in 
equiiy."  To  the  same  effect  are  Morgan  ei  al.  y.  Mar^ack^  2 
Meriy.  107;  AngeU  y.  Hadden,  15  Yes.  244.  True,  in  Barciaiy  y. 
Curtis,  9  Price,  661,  the  court  of  exchequer  hdd,  that  a  bill  of 
interpleader  could  not  be  entertained  where  the  daim  of  one  of 
the  defendants  was  founded  on  an  equitable  right;  but  this  case 
is  not  supported  by  authority,  and  we  think  is  indefensible 
upon  principle.  See,  also,  Darden*9  AdnCr  y.  Bvurmf  AdmW,  6 
Ala.  862.  That  the  claimant  of  money  or  other  thing  may  not 
be  wrongfully  delayed,  the  complainant  in  a  bill  of  interpleader 
should  make  an  affidavit,  that  his  bill  is  not  filed  in  collusion  with 
either  of  the  defendants  named  therein,  but  merely  of  his  own 
accord  to  obtain  the  relief  sought:  1  Smith's  Pr.  474;  Mitf.  49; 
Jikinsm  y.  Monks,  1  Ck>w.  704;  2  Story's  Eq.  116;  Story's  Eq. 
PI.  287.  The  object  of  such  an  affidayit,  it  is  said,  is  to  pre- 
yent  this  proceeding  from  being  resorted  to  for  the  purpose  of 
giying  an  adyantage  to  one  claimant  oyer  the  other;  and  if  it  is 
not  annexed  to  the  bill,  the  want  of  it  '*  is  in  strictness  a  good 
ground  of  demurrer:"  Id.  238;  Atkiiwon  y.  Monks,  1  Cow.  704. 
But  if  the  defendants,  without  thus  objecting  that  the  complain- 
ant has  not  negatiyed  collusion  by  his  affidayit,  submit  to  answer 
the  bill,  neither  of  them  can  at  the  hearing  or  on  error,  object 
that  it  was  irregularly  exhibited.  As  the  affidayit  was  intended 
for  their  benefit,  and  to  preyent  injury  or  inconyenience  to  the 
defendant  who  has  the  superior  right,  they  may  dispense  with 
it,  and  their  answers  amount  to  an  implied  waiyer.  See  MsEU 
wain  y.  WiUis,  8  Paige,  606. 
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In  Cooper  t.  De  Ihutet,  1  Taml.  177,  it  was  held,  that  whexB 
goods  were  deposited  with  a  wazehonseman  as  a  private  agent, 
he  oould  not  maintain  a  bill  of  interpleader.  This  decision  is 
placed  upon  the  ground  that  an  agent  must  account  to  his  prin- 
cipal, and  whether  the  latter  had  the  superior  title  or  not,  a  de- 
liyery  of  the  goods  to  him  would  dischazge  the  former  from 
liability  to  a  third  person.  The  settled  rule  both  at  law  and  in 
equity  is,  that  an  agent  shall  not  be  allowed  to  dispute  the  title 
of  his  principal  to  property,  which  he  has  receiTed  from,  or  for 
his  principal;  or  to  say,  that  lie  will  hold  it  for  the  benefit  of  a 
stranger:  2  Stoxy^s  Eq.  122.  So  it  has  been  held,  that,  where 
one  person  receives  money  for  another,  or  his  agent,  and  the 
money  is  claimed  by  a  third  person,  who  gives  notice  of  his  daim, 
a  bill  of  interpleader  will  not  lie;  for  a  mere  agent  to  receive 
money  for  the  use  of  another  can  not  by  notice  be  converted 
into  an  implied  trustee.  His  possession  is  the  possession  of  his 
principal:  Id.  123. 

The  true  limit  of  the  jurisdiction  upon  bills  of  interpleader, 
it  is  supposed,  is  not  settled  by  the  authorities  in  a  very  precise 
manner:  2  Story's  Eq.  120;  Bovoyer  v.  PrUchard,  11  Price,  115. 

In  Lowe  and  Richardson  v.  ,  3  Madd.  277,  it  was 

doubted  whether  a  bill  of  interpleader  would  lie  at  the  suit  of  a 
master  of  a  ship,  where  the  adverse  claims  were  paramount  to 
the  bill  of  lading;  although  it  was  conceded  that  it  was  main- 
tainable, where  the  parties  claim  adversely  at  law  or  in  equity 
under  the  bill  of  lading.  But  subsequently  the  same  court,  in 
Myrley  v.  TJwmpfton,  Id.  564,  decided  that  the  master  might  file 
such  a  bill,  although  the  adverse  claims  were  paramount  to  the 
bill  of  lading.  Mr.  Justice  Story  remarks  upon  this  decision, 
that  the  bill  does  not  seem  to  have  been  founded  upon  any  legal 
adverse  titles,  wholly  independent  of  each  other,  and  not  de- 
rived from  a  common  source:  2  Story's  Eq.  121. 

In  the  cases  of  adverse  independent  titles,  it  is  said,  the  true 
doctrine  seems  to  be,  that  the  party  holding  the  property  must 
defend  himself  as  well  as  he  can  at  law;  and  he  is  not  entitled  to 
the  assistance  of  a  court  of  equity;  for  that  would  be  to  assume 
the  right  to  tty  merely  legal  titles,  upon  a  controvery  between 
different  parties,  where  there  is  no  privity  of  contract  between 
them  and  the  third  x>erson,  who  calls  for  an  interpleader:  2 
Story's  Eq.  124.  In  Crawahay  v.  ThomUm,  2  My.  &  C. 
1-23,  Lord  (Tottenham  said,  that  a  bill  of  interpleader,  as  be- 
tween principal  and  agent,  was  admissible  only  where  the  daim 
was  under  a  derivative,  and  not  under  an  adverse  title.    In  re- 
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Bpeot  to  the  mode  of  proceedings  an  interpleading  bill  is  consid- 
ered as  patting  the  defendants  to  contest  their  respectlTe  daims, 
just  as  a  bill  by  an  ezeoator  or  trustee  to  obtain  the  direction  of 
the  court  upon  the  adTerse  daixus  of  the  different  defendants.  If 
therefore  at  the  hearing,  the  question  between  the  defendants  is 
ripe  for  decision^  the  court  decides  it;  but  if  it  is  not  ripe  for 
decision  it  directs  an  action,  or  an  issue,  or  a  reference  to  the 
master:  1  Smith's  Pr.  472;  2  Story's  Eq.  126;  AngOl  t.  Hodden^ 
16  Yes.  202;  City  Bank  y.  Bangs,  2  Paige,  670. 

From  this  Tiew  of  the  law,  it  will  sufficiently  appear  that  the 
objections  here  taken  to  the  bill  and  the  mode  of  proceeding 
thereon  are  not  maintainable.  The  bill  alleges  that  all  the  de- 
fendants hare  set  up  a  claim  to  money  collected  by  the  com- 
plainant, on  the  notes  and  bills  placed  in  his  hands  for  collec- 
tion by  the  Tombigbee  Bailroad  Company;  and  that  two  of  the 
defendants  have  brought  suits  at  law  for  its  recovery:  that  two 
of  the  defendants  claim  the  entire  sum  as  assignees  of  the  cor- 
poration, and  the  other  defendant  claims  a  part  thereof  imder 
an  order  or  transfer  by  one  of  the  assignees;  that  the  complain- 
ant has  no  interest  in  the  sum  collected  by  him  (at  least  beyond 
his  commission  which  it  is  competent  for  him  to  retain),  but 
holds  the  same  for  the  use  of  the  party  entitled  thereto:  that  he 
can  not  determine  without  hazard  to  himself,  which  of  the  de- 
fendants is  entitled  to  the  money,  and  thereupon  offers  to  faring 
the  same  into  court. 

We  have  seen,  that  to  authorize  the  complainant  to  file  his  bill 
of  interpleader,  it  is  not  necessary  that  all  the  claimants  should 
haTC  sued  him,  or  that  they  could  have  sued  him  at  law  in  their 
own  names.  If  it  were  necessary  to  have  a  legal  right  of  action, 
which  we  lyy  no  means  admit,  two  of  the  defendants  might  sue  at 
law  in  the  name  of  the  corporation  for  their  use,  if  the  assignments 
under  which  they  claim  are  operative  against  it;  and  this  is  cer- 
tainly sufficient  according  to  the  authorities  which  lay  down  the 
most  stringent  rule  on  this  point  in  favor  of  the  defendants. 
The  argument,  that  the  complainant,  being  an  agent  of  the  cor- 
poration merely,  can  not  call  upon  the  defendants  to  interplead, 
can  not  be  supported.  The  authorities  cited  merely  show  that 
a  private  agent  can  not  question  the  title  of  his  principal  to 
money  or  property  which  he  has  received  from,  or  for  him,  by 
bill  oif  interpleader,  where  a  third  person  sets  up  a  claim  to  it. 
Here  the  complainant  does  not  deny  the  right  of  the  corpora- 
tion, his  principal,  but  merely  states  that  two  of  the  defendants 
as  its  assignees  the  money  which  he  holds  to  its  credit. 
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The  defendants  do  not  set  up  a  title  independent  of  and  paxa- 
monnt  to  the  principal;  bat  merely  deri^atiTe.  Thejr  professedly 
deduce  their  title  from  the  same  common  source,  and  are  in  such 
a  predicament  that  they  may  with  proprieiy  be  required  to  in- 
terplead and  adjust  thdr  conflicting  claims. 

It  WAS  suppoised  that  the  railroad  company  is  an  indispensa- 
ble party  to  the  bill,  and  that  the  failure  to  make  the  corpora- 
tion a  parly  is  fatal  to  the  decree.  The  bill  is  exhibited  upon 
the  allegation  that  the  company  has  no  interest  in  the  money 
in  question,  but  has  made  a  transfer  of  the  same  to  one  or 
two  of  the  claimants.  If  this  allegation  be  true,  the  corpora- 
tion has  no  interest  in  the  matter  litigated  by  the  defendants, 
or  if  it  has,  the  decree  as  between  the  defendants  can  not 
prejudice  its  rights  as  against  the  parties  to  this  suit.  But  be 
this  as  it  may,  the  defendants  against  whom  the  decree  has 
been  rendered,  have  not  been  prevented,  by  the  omission  to 
make  the  corporation  a  party,  from  litigating  the  matters  which 
affect  them;  and  if  the  cause  has  been  properly  disposed  of  by 
the  chancellor,  the  decree  will  not  be  reversed  at  the  instance  of 
{hose  who  are  not  prejudiced  by  it;  especially  when  the  want  of 
parties  is  now  for  the  first  time  objected. 

In  respect  to  the  form  of  the  decree,  the  defendants  had 
answered  and  taken  testimony,  the  cause  was  ripe  for  a  hearing, 
and  it  was  competent  for  the  chancellor  to  have  adjusted  the 
rights  of  the  parties  without  directing  an  action,  issue,  or  ref- 
ecence  to  the  master.  Tins  has  already  been  shown  to  be  the 
correct  practice  where  a  case  of  interpleader  is  brought  to  a 
hearing  under  such  circumstances.  Besides,  in  the  present 
ease,  it  is  shown  by  the  record,  that  the  parties  agreed  tiiat  th« 
depositions  should  determine  to  whom  the  money  collected  on 
the  notes  and  bills  placed  in  the  complainant's  hands  should  be 
paid.  The  answer  of  Gibson  admits  the  payment  of  the  bills  of 
{he  corporation  by  him  to  the  president  of  the  board  of  directors 
<<  some  time  about  the  month  of  February,  a.  n.  1840,''  and  the 
assignment  by  the  latter  to  him  of  the  moneys  to  be  collected 
by  the  complainant  for  the  company — denies  all  fraud,  but  does 
not  allege  that  the  act  of  the  president  was  authoriased,  either 
by  the  charter,  a  by-law,  or  special  authority.  Marsh  asserts  a 
right  to  seven  thousand  dollars  of  the  moneys  assigned  to  Gib- 
son, declares  his  belief  in  the  honesty  of  the  transaction  be- 
tween the  president  and  Gibson,  and  insists  it  was  authoriased 
by  ''a  general  order  of  the  board  of  directors  authorizing  its 
officers  to  give  in  exchange,  any  of  its  assets  at  par." 
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It  is  not  the  appropriate  office  of  the  president  of  the  direo- 
toiy  of  a  banking  corpoiation,  to  use  its  caah  or  credits  for  the 
purpose  of  settling  the  demands  of  its  creditora,  and  in  the  ab- 
sence of  an  authority  to  transact  such  business,  an  assignment 
made  of  the  property  of  the  corporation,  or  an  order  given  by 
him  to  pay  its  money  to  a  third  person,  will  not  operate  to  di- 
vest the  right  of  the  corporation.  This  question  arose  in  Hair 
loweU  and  Augwria  Bank  v.  Hamlin^  14  Mass.  180,  where  it  was 
held,  that  the  president  of  the  bank  had  not  ex  officio  the  power 
to  transfer  its  property  or  securities,  and  that  his  special  au- 
thority to  do  it  must  be  shown  by  legal  evidence.  This  conclu- 
sion is  so  clearly  deducible,  both  from  general  principles  and 
adjudged  cases,  as  to  require  no  argument  to  prove  it:  See  Ang. 
&  Ames  on  Ck>rp.  242-245,  and  cases  there  cited. 

In  the  present  case,  neither  the  charter  of  the  company,  its 
by-laws,  nor  the  depositions  in  the  cause,  show  the  semblance  of 
authority  in  the  president  to  make  the  assignment  to  Gibson. 
The  ninth  section  of  the  by-laws,  which  relates  more  particularly 
to  the  powers  and  duties  of  the  president,  and  is  the  only  evi- 
dence relating  to  them,  which  need  be  noticed,  authorizes  him 
to  call  meetings  of  the  board,  etc.;  gives  him  a  general  super- 
intendence over  the  officers  and  affiurs  of  the  bank,  etc.;  re- 
quires him  to  sign  all  bills  and  notes  issued  by  the  bank,  recom- 
mend measures  for  its  interest,  and  perform  such  functions  and 
duties  as  properly  belong  to  his  ofBce,  as  well  as  those  which 
may  properly  be  assigned  him  by  the  board.  Further,  he  shall 
have  power  to  affix  the  corporate  seal ''  to  all  conveyances  and 
other  necessary  instruments,  and  sign  the  same  on  behalf  of  the 
corporation,  with  the  approbation  of  the  board  of  directors.'' 
It  is  too  dear  for  illustration,  that  this  section  does  not  author- 
ize tiie  president  to  assign  the  money  or  property  of  the  com- 
pany for  the  payment  of  its  debts,  or  any  other  purpose. 

The  testimony  in  the  record  so  far  from  showing  that  the  as- 
signment to  Gibson  was  authorized  or  acquiesced  in  by  the 
directory,  proves  the  reverse.  The  president  it  seems  did  use 
the  assets  of  the  bank  (which  were  handed  to  him  by  its  attor- 
ney, when  the  latter  resigned),  for  the  purpose  of  paying  its 
debts;  but  the  claims  which  the  complainant  held  for  collec- 
tion, were  not  a  part  of  those  which  the  attorney  delivered  up. 
Beyond  this,  it  seems  the  president  neither  had  nor  pretended 
to  have  any  control  over  the  notes  or  other  evidences  of  debt  of 
which  the  bank  was  the  proprietor.  The  president  then,  having 
no  right  to  divest  the  corporation  of  the  monqr  collected  by  the 
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oomplaaxiaat,  miber  by  a  deed  of  assignment,  or  an  order  dixeofe- 
ing  its  payment,  it  follows  that  the  use  of  the  corporate  seal 
can  not  impart  validity  to  the  transaction.  And  it  is  equally 
dear,  that  as  the  deed  to  Gibson  was  inoperative  against  the 
hanky  the  order  of  Gibson  to  Marsh  can  have  no  efficacy.  How- 
ever honest  and  confiding  the  latter  may  have  been,  or  ignorant 
of  the  facts  of  the  case,  he  can  not  be  regarded  as  a  bona  Jld» 
pmchaser  without  notice  from  a  fraudulent  grantee,  and  enjoy 
the  rights  accorded  to  one  thus  situated;  for  the  reason  that  the 
assignor  of  Gibson  could  confer  no  right.  The  assignment  to 
Walsh  as  a  trustee  of  the  bank  was  made  imder  a  resolution  of 
the  board  of  directors  for  the  payment  of  the  debts  of  the  cor- 
poration, and  certainly  as  against  his  co-defendants  entitles  him 
to  the  money  in  question. 

As  it  respects  the  exception  to  the  depositions  of  several  of 
the  witnesses,  for  the  failure  to  answer  the  seventh  interroga- 
toiy  proposed  to  them  by  Marsh,  it  may  be  sufficient  to  say  that 
its  pertinency  is  not  discoverable.  It  calls  upon  them  to  state 
what  amoimt  of  the  bills  of  the  Tombigbee  Bailroad  Oompany 
they  held  at  a  definite  time,  what  disposition  has  been  made  of 
them,  etc.  No  direct  answer  to  this  question  could  have 
affected  the  assignment  to  Walsh,  or  supported  that  to  Gibson, 

Other  questions  are  suggested  by  the  answer  and  proofs,  but 
those  already  considered  are  decisive  of  the  case,  and  we  will 
add  nothing  more  than  to  declare  that  the  decree  of  the  court 
of  chancery  is  affirmed. 

ImBPUunsB:  lUt  ral^aot  is  diiBiMWiiil  at  kiigfch  in  the  aote  to  Sktm  v, 
Ooifer,  S6  Am.  Deo.  eoa    See  eko  Quiim  ▼.  (Trees,  86  Id.  4A. 

AnmAvn  must  bs  Ahnszid  to  IwrraritMAPKB  Bill  that  no  oollnrioa 
cxietB  between  the  oomplunant  end  any  of  the  defendenti:  iSAow  v.  Oodmr, 
S6  Am.  Deo.  600. 

PowiBs  or  TKB  PaBSiDMiT  or  GoBroRAnov!  See  MaHaU  v.  Xeeee  8.  C 
P.  Cb.,  29  Am.  Deo.  468;  BtMete  ▼.  CMmm^  Bank,  Id.  468;  Amviom  /m. 
Ch,  T.  Odtiey^  88  Id.  661.  Aoti  of  a  direotor  are  Talid  so  ftur  as  the  interesfet 
of  thixd  persons  are  oonoenied,  though  he  is  not  possessed  of  the  qwalfflo^ 
tlons  required  by  the  by-laws:  DeaipaUh  lAnie  ▼.  BdUmiy  Mfg.  Co,,  87  Id.  208. 

DxfioT  or  PABsms  a  not  SnmcEDiT  to  Bsviaai  ▲  Dbobsb,  if  It  Is 
r^golar  as  to  the  party  appealing:  Bwnpam  v.  WM,  29  Am.  Deo.  274;  and 
tiie  objeotion  of  a  want  of  proper  partiss,  if  not  taken  below,  oan  not  bo 
raised  In  tte  soprane  ooort:  Bmwm  ▼.  JDoiyAsrilf,  27  Id.  486;  end  the  ob> 
jeotionolmi^oindsrooiBsa  too  lata  after  vwdlots  OMy&sB  v.  fTaHaee,  17  U. 
219. 


600  Hancock  v.  Jordan.  [Alabanuik 

Hanoooe  v.  Jobdak. 

Gor-BBAD  IB  jroT  ▲  FiZTUBX,  thongh  ftttoohed  to  tlie  glii-hoiiM  bj  a  braoi^ 
bat  is  m  penoBAl  chattel  whioh  does  not  ocdiiiMily  pMS  bja  cooymymuom 
of  the  groimd  on  which  it  rrtuids. 

Teb  question  in  this  case  was  whether  a  gin-head,  atta<died  to 
the  floor  of  a  gin-house  by  a  biaoe  (the  usual  way  of  fastening), 
was  a  fixture  so  as  to  pass  by  a  trust  deed,  and  Uius  be  exempt 
from  the  levy  of  Afi.fa.  against  the  vendor.  The  oourt  chaiged 
that  if  the  jury  believed  the  gin-head  was  attadhed  to  the  floor 
of  the  gin-house,  as  gin-heads  usually  are,  then  it  was  fixed  to 
the  freehold,  and  could  not  be  seised  on  execution  against  the 
vendor. 

MoOUing^  for  the  plaintiff  in  enor. 

8.  ParBona^  ooriira. 

By  Court,  Oolbtswaitb,  J.  There  is  no  subject  of  such  un- 
mixed dijficuliy,  at  this  day,  as  to  determine  what  is,  and  what 
is  not,  a  fixture  to  the  freehold,  if  reference  is  had  to  the  older 
decisions  upon  the  questions  connected  therewith;  or  in  ascer- 
taining to  whom  it  belongs  as  between  vendor  and  vendee,  heir 
and  executor,  landlord  and  tenant,  mortgagor  and  mortgagee, 
and  debtor  and  creditor;  to  say  nothing  of  partition  between 
joint  tenants,  coparceners,  and  tenants  in  common,  and  the 
rights  of  tenants  in  dower  and  by  courtesy*  The  entire  sub- 
ject, in  its  different  ramifications,  is  examined  in  Elwea  v.  ifiito, 
8  East,  88;  WcUker  v.  Sherman,  20  Wend.  686;  and  Pawdl  v. 
Monson  and  Brimfidd  Jt^g.  Co.,  8  Mason,  459;  where  all  the 
cases,  ancient  and  modem,  as  well  as  English  and  American, 
are  cited,  and  in  the  New  York  case  examined  and  collated.  It 
appears  also,  that  in  Fairia  v.  Walker,  1  Bailey,  540,  the  highest 
court  of  South  Carolina  held,  in  a  suit  by  Ihe  vendor  of  land 
against  his  vendee,  for  the  conversion  of  a  cotton-gin,  that  it 
passed  to  the  latter  by  the  sale  and  conveyance  of  the  planta- 
tion as  a  fixture.  This  case  is  not  before  us,  so  that  we  are  un- 
able to  ascertain  the  precise  grounds  for  the  decision;  but  we 
entertain  no  doubt  that  such  terms  of  expression  may  be  used 
in  the  conveyance  of  lands,  as  would  require  the  construction 
that  such  and  similar  articles  should  pass  1^  the  deed.  Thus 
in  Farrar  v.  StachpoU,  6  Gbeenl.  154  [19  Am.  Dec.  201],  it  was 
held  that  a  milMam  passed  to  the  vendee  upon  the  conveyance 
of  a  sawmill;  and  in  LushingUm  v.  SeweU,  1  Sim.  485,  the  vice- 
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chancellor  seemed  to  consider  that  the  devise  of  a  West  India 
plantation,  as  sach,  would  cany  the  slaves  and  stock  with  it,  as 
being  intended  by  the  devisor. 

In  the  present  case,  the  conveyance  is  an  ordinaxy  trost  deed, 
whereby  lands,  slaves,  stock,  and  farming  ntensils,  are  convqred 
to  a  tn:ustee,  in  trost  to  be  sold  for  the  pnipose  of  paying  debts, 
etc.,  and  there  are  no  ezpressions  used  in  the  deed  to  authorize 
OS  to  suppose  the  lands  were  conv^ed  as  a  cotton  plantation, 
or  was  to  be  sold  hj  the  trustee,  as  such;  so  that  no  h 
canariseasin  thecaseof  agrant  of  a  sawmill  that  the 
passed. 

But,  in  our  opinion,  the  question  as  to  this  gin  being  a  fix- 
ture, does  not  arise.  In  the  many  inventions  which  have  sprung 
up  in  modem  times,  none  are  more  calculated  to  require  an  ap- 
plication of  new  rules,  than  all  those  machines,  which,  though 
impelled  by  a  stationaxy  motive  power,  are  themselves  portable, 
and  of  equal  use  everywhere.  Of  this  description  are  cotton- 
gins,  carding  machines,  power  looms,  spinning  jennies,  com- 
mUls,  cob  and  crushing  machines,  etc.  To  apply  to  these  arti- 
cles the  same  rules  which  formerly  obtained,  and  which  doubtless 
would  obtain  now,  in  relation  to  stationaxy  grain  mills,  stationary 
steam-engines,  or  sawmills,  would  seem  to  be  absurd.  How 
can  we  suppose  dower  in  a  cotton-gin,  or  a  tenancy  1^  courtesy 
in  a  cob  machine?  We  think  that  none  of  these  machines  are 
entitled  to  be  considered  as  fixtures;  but,  that  in  all  cases,  thqr 
are  personal  chattels,  which  do  not  ordinarily  pass  by  a  conv^- 
ance  of  the  ground  on  which  they  stand.  Doubtless,  the  sta- 
tionaxy machinery  by  which  they  are  impelled,  is  governed  by 
other  rules.  Bee  MoDanid  v.  Mix>dy,  8  Stew.  814;  FoweU  v. 
Monson  db  Brimfidd  Iffg.  Oo.,  8  Mason,  459. 

In  this  view  the  chuge  of  the  drouit  court  can  not  be  sus- 
tained. The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded. 


FnTUBiB,  What  abb:  See  Orc^  v.  HMMp,  17  Am.  Deo.  680^  and  note 
dlnonning  thia  sabjaot;  McKemut  r.  Hammond^  20  Id.  906;  IkmkU  r.Porni^ 
12  Id.  269;  Iktaie  qf  Hwdt^  34  LL  642;  iStodhoeff  r.ifarii^  86  Id.  266;  Se^- 
meur  r.Watmm^  36  Id.  656;  VoorhU  v.iVwmafi,  37  Id.  480;  Foster  r.Mabe^ 
Id.  749;  DetpaUh  Lim  r.Bettamf  Jlffg.  Co.,  Id.  203;  PyU  r.Pennoek,  Id. 
617;  ITSmIow  r.  MerehatUt' Im.  Oo.,  88  Id.  368;  Smitkwiek  r.JSmmm,  U 
«07|  BtOmr  v.Pl(v«t  80  Id.  767;  Jkgre^mirM  r.SemggB,  40  Id.  668. 
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Goucoi  t;.  Cough. 

[7  KiammA,  n9.] 

To  Vaumtt  or  Wiu  or  Psbsonaltt,  r  is  onlt  NiaMMsr  thafe  H  bo 
laodo  by  or  oooordbig  to  the  direotiono  of  the  dooeond,  ond  be  in  wrH- 
fai^  It  is  not  neceMory  that  it  be  witnened*  or  written,  or  signed  by 
the  testator;  if  dmwn  up  sooording  to  hii  dlreotions  end  approved  by 
him,  it  may  operate  as  a  Talid  wiU. 

Will  ImLr  n  SrBONom  PBoor  or  Tbtatbix'o  OArAcnr  when  made  in 
oonformity  to  a  fixed  determination,  entertained  and  expressed  for  yean. 

Wbit  of  error  from  a  decree  admittiiig  a  will  of  peraoDalty  to 
probate.    The  opinion  states  fhe  ease. 


^iTooe,  for  fhe  plaintiff  in  error. 
Cooper,  eonira. 

ByOonrtyOBifOHD,  J.  From  fhe  coarse  pursued  in  this  oaiiso, 
in  the  ooort  below,  this  court  is  now  to  determine,  whefher,  from 
fhe  &ots  in  OTidence,  fhe  paper  offered  for  probate,  is  the  last 
will  and  testament  of  Sarah  Oonoh. 

To  fhe  Talidily  of  a  will  of  personal  property,  it  is  only  neces* 
sary  that  it  be  made  by,  or  according  to  the  directions  of  fhe 
deceased,  and  be  in  writing.  It  is  not  necessary  that  it  be  wit- 
nessed, or  written,  or  signed,  by  fhe  testator;  if  drawn  up  accord- 
ing to  his  directions  and  approved  by  hfm,  it  may  operate  as  a  yalid 
will:  2B1.  Oom.  601;  1  Bob.  on  Wills,  148;  1  Lovelasson  Will^. 
816,  and  cases  cited.  The  will  in  this  case  is  written,  and  was 
drawn  np  according  to  fhe  directions  of  fhe  testatrix,  as  is  shown 
by  fhe  proof  of  several  witnesses.  The  disposition  which  she  made 
of  fhe  property,  was  such  as  she  had  repeatedly  declared  for  sev- 
eral years  previously,  she  intended  to  make,  and  which  she  put 
in  execution  as  soon  as  she  discovered  that  her  recovery  was 
doubtful.  On  fhe  evening  before  her  death,  she  fold  fhe  object 
of  her  bounty,  that  she  was  about  to  die,  and  that  she  intended 
to  leave  him  all  she  had.  On  fhe  succeeding  day,  when  fhe  doc- 
tor by  declining  to  give  her  any  more  medicine,  and  from  fhe 
lamentations  of  her  friends,  finding  out  her  true  situation,  she 
wished  fhe  doctor  to  do  fhe  writing  for  her,  and  finding  he  had 
left,  or  was  unwilling,  directed  another  person  to  be  sent  for. 
When  he  came,  she  declared  her  intention,  and  when  fhe  will 
was  written,  approved  it,  and  no  doubt  we  think  can  be  enters 
tained,  that  it  was  a  valid  testamentary  disposition. 

If  it  were  necessaiy  to  sustain  the  will,  we  should  be  inclined 
to  think  that  fhe  proof  establishes  that  it  was  executed  by  her; 
but  whether  she  made  her  mark  to  the  paper,  or  not,  it  is  equally 
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operative  as  a  testament  of  personal  property;  and  it  appear 
that  personal  property  alone  was  intended  to  be  given.  The 
cases  are  nmneroos  where  instmotions,  or  heads  for  a  testament^ 
have  been  established  as  a  last  will,  npon  proof  that  the  inten- 
tion to  die  testate  existed,  and  the  party  had  been  prevented  by 
accident,  or  surprised  by  death,  from  execnting  it  in  a  more 
formal  manner.  The  case  of  JBuntinffton  v.  JBuniington,  2  Phillim. 
213,  decided  by  Sir  John  Nichols,  is  a  strong  case  in  point. 
The  testator  being  taken  ill,  went  to  see  his  solicitor,  and  dic- 
tated to  him  his  will,  which  the  latter  wrote  down,  and  read 
over  to  him,  and  which  he  approved,  and  directed  him  to  take 
home  and  make  a  fair  copy,  and  bring  early  the  next  morning 
for  him  to  execute.  On  the  next  morning  he  was  suddenly 
attacked  by  a  fit,  and  rendered  incapable  of  executing  it,  and  so 
continued  until  he  died.  This  was  established  as  his  will,  not- 
withstanding there  was  then  in  existence  a  previously  executed 
written  will,  attested  by  three  witnesses.  The  learned  judge 
considered  the  case  as  free  from  all  difficulty  or  room  for  doubt. 
See  also  Dickinson  v.  Dickinson,  Id.  173,  and  Ifibkola  v.  Nichots, 
Id.  180;  Co^^  V.  Co^^,  2  Hen.  &  M.  467;  WaikerY.  Walker, 
1  Meriv.  603. 

In  this  case;  leaving  out  of  view  the  execution,  or  attempt  to 
execute,  the  instrument,  it  is  certain  that  the  deceased  did  not 
intend  to  die  intestate,  and  that  the  will  was  drawn  up  pursuant 
to  her  directions  and  approved  by  her;  and  if,  by  the  near  ap- 
proach of  death,  or  by  want  of  physical  ability,  she  was  unable 
to  execute  it,  it  is,  notwithstanding,  valid  as  a  testament. 

It  is  equally  as  clear  from  the  proof,  that  she  was  of  disposing 
mind  and  memory.  One  witness  speaks  of  the  deceased  labor- 
ing under  a  delusion,  two  days  previous  to  her  death,  which  was 
probably  owing  to  an  exacerbation  of  fever;  be  this  as  it  may,  it 
is  evident  from  the  testimony  of  all  the  witnesses,  that  she  was 
generally  sane,  and  especially  on  the  day  of  her  death.  The 
attending  physician,  whose  testimony  is  much  more  to  be  relied 
on  than  that  of  the  ignorant  persons  around  her,  testifies  ex- 
pressly to  her  mental  capacity,  although  greatiy  debilitated. 
The  will  itself  being  made  in  conformity  to  a  fixed  determina- 
tion, entertained  and  expressed  for  years,  is  the  strongest  proof 
of  her  capacity.  Even  in  the  case  of  confirmed  lunacy,  a  will 
drawn  up  by  a  lunatic  was  held  of  itself  to  afford  proof  of  a 
lucid  interval,  from  the  internal  evidence  afforded  by  the  fitness 
of  its  dispositions,  and  its  being  made  in  conformity  with  an 
intention  expressed  previously  to  the  insanity:  See  the  case  of 
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Oarkonghi  t.  Oarhorighi,  1  FhiUim.  90,  and  fha  oases  oollecied 
hf  Stock  <m  Non  Compos  Mentis,  62.  Upon  erezy  view  which 
we  haTe  been  aUe  to  take  of  the  case,  we  think  the  paper  was  oor- 
reotly  admitted  to  probate,  as  the  kst  will  of  the  deceased,  and 
the  judgment  of  the  oonrt  below  is  therefore  affirmed. 

VvmiMOOTMD  WiLL»  How  Fab  Vaud:  niifl  salJMt  Is  ftnatad  of  in  th* 
fwie  to  GKOrfe  V.  OiiMM,  86  AnL  Deo.  311;  a&d  wo  OilM  V.  O/i^ 
Ckcijfie  V.  BapM  JHrnUmatrf  Oom.^  40  Id.  226. 


Bhodbs  t;.  Ijambel 

[7  Af«>»A«i,  014.] 

SviJiaiiuB  ov  Good  Gbabaceib  ov  PLAnrmv  n  vor  AmamsaoM  in  aa 
•otion  of  tlMidor,  until  his  ohaiaoter  hos  bo«i  ottiokod  by  fho  detad- 
ant,  olthor  by  ploo  upon  the  reoocd  or  by  erldenoo  at  the  trisL 


Aonoir  of  slander  for  aooosing  the  plaintiff  of  hog-stealing. 
Plea,  the  general  issne.  The  plaintiff,  after  proTing  the  charge, 
offered  cTidence  of  his  own  good  character,  before  any  evidence 
offered  by  the  defendant,  by  cross-examination  or  otherwise. 
Defendant's  objection  to  the  evidence  was  ovezmled,  and  he  as- 
signs this  for  enor. 

Nw)e^  for  the  plaintiff  in  enxxr. 

TRBiont  (7ooper,  oonira. 

Bj  Ooort,  GoLDTRWuni,  J.  The  general  rale  in  relation  to 
evidence  of  character,  is  thus  stated,  by  Mr.  Qieenleaf  in  his 
late  work  on  evidence:  **  In  civil  cases,  snch  evidence  is  not  ad- 
mitted, unless  the  natoze  of  the  action  involves  the  general  char- 
acter of  the  parly,  or  goes  directly  to  affect  it;"  and  he  seems  to 
consider  the  action  of  slander  as  presenting  no  exception  to  this 
role,  so  fkr  as  the  plaintiff  is  concerned,  for  he  says:  **  Whether 
evidence  impeaching  the  plaintiffs  previous  general  character  is 
admissible,  as  affecting  the  question  of  damages,  is  a  point  which 
has  been  much  controverted,  bat  the  weight  of  authority  is  in 
favor  of  admitting  such  evidence:"  Qreenl.  onBv.  61,  sees.  64, 66. 
Starkie  states  the  rule  in  terms  not  very  dissimilar,  and  after 
citing  the  case  of  King  v.  Waring^  6  Esp.  13,  where  the  plaintiff 
was  permitted  to  produce  evidence  of  general  good  character, 
before  any  evidence  to  the  contrary  had  been  given  on  the  other 
Bide,  although  no  justification  was  pleaded,  condemns  the  decis- 
ion, and  insists  that  the  character  of  the  plaintiff  is  not  in  issue, 
onless  attacked,  when  there  is  no  plea  of  justification:  2  Stalk. 
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867,  370.  In  two  more  recent  cases,  the  English  courts  ha?e 
refused  to  permit  the  defendant  even  to  offer  evidence  of  the 
general  bad  character  of  the  plaintiff,  upon  the  ground  that  it 
was  irreleyant:  Cornwall  t.  BiohardBon^  By.  &  M.  806;  Jones  t. 
Stevens,  11  Price,  286. 

The  American  cases,  in  general,  hold  the  rule  in  its  mori 
limited  sense.  See  them  collected  in  Gieenl.  on  Ey.  62,  see. 
55,  note  8;  Oow.  k  IL.  Notes,  i56.  Phillips  says,  that  where 
slanderous  expressions  are  used  in  giying  the  character  of  a 
seryant,  CTidence  of  his  good  character  is  admissible,  in  the 
first  instance,  on  the  ground  that  his  character  is,  in  some  de- 
gree, in  issue;  and  that  it  is  incumbent  on  him  to  proTe  express 
malice:  2  Ph.  Ev.  218,  citing  King  t.  Waring,  5  Ecfp.  18,  and 
Bogers  t.  ClifUm,  8  Bos.  &  Pul.  687.  In  Harding  t.  Brooks,  6 
Pick.  244,  and  Inman  y.  Fo^er,  8  Wend.  602,  the  question  raised 
here  was  not  directly  presented,  but  it  is  evident  the  courts  con- 
sidered the  plaintiff's  character  as  not  in  issue  unless  expressly 
put  before  the  jury,  by  a  justification  on  the  record,  or  by  evi- 
dence from  the  defendant  attacldng  it.  The  only  cases  in  which 
a  contrary  rule  is  expressly  held,  so  far  as  we  have  been  able  to 
ascertain,  are  those  before  cited,  of  Bogers  t.  CltfUm,  8  Bos.  h 
Pul.  688,  and  Eing  t.  Waring,  6  Ecfp.  18,  the  authority  of  whidi 
is  either  denied  by  later  cases,  or  these  considered  as  exceptions 
to  the  general  rule. 

Under  the  influence  of  the  cases  cited,  we  consider  that  the 
character  of  the  plaintiff  is  not  placed  in  issue  until  it  is  at- 
tacked by  the  defendant,  either  by  plea  upon  the  record,  or  by 
evidence  at  the  trial.  From  this  it  results,  that  the  cixeuit  eoorl 
erred  in  admitting  the  evidence  at  the  stage  of  the  trial  when  it 
was  offered. 

Judgment  reversed  and  cause  remanded. 


BvmBHCS  or  Cbabaovbr  nr  AonoN  loa  Slarbbb:  8m  fFstort  ▼•  /i 
S9  Am.  Dao.  261,  the  note  xeferring  to  previoae  oeiee  in  iSbSm 


QliDfi  V.  FOWEUL. 

Qm  WILL  BS  PusuiOED  when  property  is  lent  hooM  with  »  aewlj  n 
lied  oonple  by  the  parents,  imleee  at  the  thne  m  leis  ettete  ii  deolared 
United. 

1*1018  ABM  Admikiblb  WmcH  AnoBD  BvuMUius  ov  ijrnDreiow 
the  property  is  faitended  m  a  gift  or  loan,  as  a  part  d  the  rw 
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JuamsT  ov  Doim  n  PKnovsD  in  the  cMe  of  a  daoaliaa;  to  tha  aeta  ai 
tbe  donor  we  must  look  to  Moertoin  its  traa  ofaanuitory  and  it  Is  wholly 
QnlmportMit  whether  the  donee  is  pveeent  or  not  at  the  time  of  the  deo- 
lanition  or  aot^  which  manifeati  the  chanMster  of  the  donation. 

BnDUiOB  Mum  bb  Covwuikd  to  Ibsob  between  the  parties;  it  mast  re- 
late to  and  be  oonneoted  with  the  trsnsaotion  it  is  offsred  to  elncidate, 
and  this  oonneotion  must  be  immediate^  and  not  rsmoto  or  far-fetohed. 

lBmi.—What  the  plaintiff  said  or  did  when  he  portioned  hiM  other  dsngh* 
tars,  ii  not  competent  testimony  as  to  whether  property  pat  in  posses 
slon  of  a  third  danghter  on  her  mairiage  ii  a  gift  or  a  loan;  and  of  the 
seme  deaoriptton  aze  dedarationa  of  tbe  plaintiff  aa  to  hia  fntore  coo- 
dnot  in  relation  to  the  marriage  portiona  of  hia  other  danghtera. 

■nDBNOB  THAT  SoN^iN-LAW  Paid  Tazbs  OH  Pbofkbtt  placed  in  hia  handa 
after  the  marriage,  ii  not  admiaaible,  aa  ahowing  a  gift,  aa  he  would  have 
to  pay  the  taxea  if  only  entitled  to  the  nae. 

Wbbbb  Bxaminatxon  m  Ghibf  ov  a  DBPOflmoy  n  Exoludbd  beoanae  the 
snbject-matter  of  the  examination  was  Inadmissfhia,  the  cross-eommina- 
tion  most  share  the  same  fate. 

Iv  GoxMiBnoK  dobs  hot  Rbquibb  Dbfobition  to  bb  Takbh  at  aht  Par- 

nouiAB  Placb,  bnt  the  notice  which  pointed  out  the  time  and  place 

was  inclosed  by  the  commissioner  and  sent  with  the  deposition  to  the 

court,  it  will  be  presnmed  that  the  deposition  was  taken  acoordtng  to  the 

.  notice  nntil  some  proof  ii  made  creating  a  donbt  of  its  correctness. 

DsrmtTBforaBlaTd.  Defendant  had  married  plaintiff's  dangh* 
ter,  and  the  negro  in  question,  with  others,  had  been  sent  to  his 
hocifie.  The  controTersy  was  whether  this  negro  was  a  gift  or  a 
loan.  Plaintiff  offered  evidence  showing  that  he  had  not  given 
other  sons-in-law  any  property  upon  their  marriage;  that  he  had 
given  reasons  for  not  doing  so,  and  said  he  did  not  intend  to 
give  any  proi>eriy  to  his  sons-in-law.  Defendant  objected  to 
the  evidence,  but  it  was  admitted.  Defendant  offered  to  show 
that  plaintiff  had  given  in  his  proi>eriy  as  less  by  these  slaves  to 
the  tax-collector,  and  that  he,  defendant,  had  paid  the  taxes; 
but  the  evidence  was  ruled  out.  Certain  depositions  were 
offered  in  evidence  and  objected  to;  these  sufKoiently  appear 
from  the  opinion.    Judgment  for  the  plaintiff  below. 

Edwards,  for  the  plaintiff  in  error. 

B.  Sqffbldf  cofUra. 

By  Court,  Osmond,  J.  When  property  is  sent  home  with  a 
new-married  couple,  by  the  parents,  it  will  be  presumed  to  be  a 
gift,  unless  at  the  time  a  less  estate  is  declared,  or  limited. 
Whether  it  be  a  gift,  or  mere  loan,  is  a  question  of  intention; 
any  fact  therefore,  which  affords  evidence  of  such  intention,  ia 
admissible  as  part  of  the  res  gestCB. 

It  is  not  easy  to  conceive  of  any  more  conclusive  mode  of 
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fwrtftiTiing  fha  intention^  than  by  the  dedamtions  of  the  donor, 
at,  or  about  the  time;  and  this  is  not  strennoosly  denied  by  the 
<soanael  for  the  plaintiff  in  enor,  bat  he  insistB  that  the  donee 
ia  not  aiEMsted  by  sadh  dedarationB  limiting  the  estate,  nnlees 
made  in  his  presence,  or  at  least,  unless  a  knowledge  of  them  is 
brought  home  to  him.  This  objection  is  founded  upon  a  mis- 
apprehension of  the  tme  natore  of  such  contracts  as  this.  It  is 
tme,  that  in  every  contract  the  assent  of  the  minds  of  both  par- 
ties is  necessary  to  its  consummation;  but  in  the  case  of  a  dona- 
tion, whether  of  the  entire  interest,  or  of  a  less  estate,  the  assent 
of  the  donee  is  presumed;  as  he  is  the  parly  to  be  benefited.  He 
is  passive,  the  donor  acts;  to  the  actsof  the  donor  we  must  look 
therefore,  to  ascertain  its  true  character;  and  it  is  wholly  unim- 
portant, whether  the  donee  is  present  or  not,  at  the  time  of  the 
declaration,  or  act,  which  manifests  the  character  of  the  donation. 
It  must  be  very  rare,  that  in  such  cases,  the  real  nature  of  the 
transaction  would  not  be  imderstood,  although  there  was  no  ac- 
tual communication,  between  the  &ther-in-law  and  son-in-law; 
but  if  any  doubt  did  exist,  it  would  be  the  duty  of  the  latter,  to 
inquire  and  ascertain  its  nature.  See  Banks  t.  JSTottem,  1  Nott 
&  M.  221;  NkhoU  y.  Edwards,  16  Pick.  62;  CoOier  y.  Poe.  1 
Dey.  Eq.  56. 

It  is  a  caWlinal  principle  of  the  law  of  eyidence,  that  the  testi- 
mony must  be  confined  to  the  issue  between  the  parties,  other* 
wise  it  is  irreleyant,  and  may  lead  the  jury  astray.  Testimony 
to  be  admissible,  must  relate  to,  and  be  connected  with,  the 
transaction  it  is  offered  to  elucidate,  and  this  connection  must 
be  immediate,  and  not  remote  or  far-fetched.  Thus,  in  this  case, 
what  the  plaintiff  said,  or  did,  when  he  portioned  his  other 
daughters,  is  not  competent  testimony  to  establish  the  true  char- 
acter of  tins  transaction;  as  the  acts  were  distant  from  each 
other,  in  point  of  time,  and  have  no  necessary  connection  with 
each  other.  Of  the  same  description,  are  the  declarations  of 
the  plaintiff  in  relation  to  his  future  conduct,  in  regard  to  the 
marriage  portion  of  his  other  daughters.  Surely,  a  more  unsafe 
criterion  could  not  be  deyised,  by  which  to  determine  the  char- 
acter of  an  act,  than  the  declarations  of  the  party  as  to  what  it 
should  be,  made  years  before.  These  were  not  &cts  attending, 
or  surrounding  the  transaction,  and  were  therefore  inadmissible 
as  evidence. 

There  are  doubtiees,  cases,  where  the  declarations  of  a  parly 
made  years  before  the  act  done,  are  admitted  in  evidence  to 
lirove  the  intention  of  the  party  to  do  the  act,  as  in  cases  of  dis- 
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puted  tefltftmeitlaiy  dispodtionB.  Such  endenoe  k  admitted 
upon  a  difBarent  prinoiple,  and  is  not  strictly  eTidenoe  of  the  act 
itseify  bat  to  proTO,  either  the  capacity,  or  intention,  to  do  the 
particalar  act,  from  the  fact,  that  an  intention  to  do  such  act 
had  been  cherished  for  such  a  length  of  lime.  In  such  caaes 
there  is  no  controversy  about  the  act  itself;  here  the  very  fact 
in  dispute  is,  what  is  the  true  natore  of  the  act.  Welfare  there- 
fore dear  in  the  opinion,  that  the  eTidence  of  the  previous  acts 
and  declarations  of  the  plaintiff,  as  to  his  future  conduct,  an- 
terior to  this  transaction,  and  not  connected  with  it,  were  im- 
properly admitted  in  evidence.  The  fact,  that  the  defendant 
paid  taxes  on  the  slaves,  did  not  tend,  in  the  slightest  degree, 
to  eviscerate  the  point  in  issae,  which  was  not,  whether  the  de- 
fendant supposed  he  was  the  owner  of  the  slaves,  but  whether 
the  plaintiff  made  an  absolute  or  qualified  gift  of  them  to  him 
or  his  wife.  In  addition,  the  act  was  equivocal  in  its  natore,  as 
it  would  have  been  his  duty  to  pa^  the  taxes,  if  entitled  only  to 
the  use  of  the  slaves;  the  testimony  was  therefore  properly  ex- 
cluded. 

We  think  the  court  did  not  err  in  refosing  to  exclude  the  di- 
rect examination  of  Mrs.  Powell.  The  reason  assigned  in  the 
court  below,  and  here,  is,  that  it  does  not  appear  that  the  de- 
fendant was  present.  We  think  the  fair  inference  from  the 
deposition  is,  that  the  defendant  was  present;  but  whether  he 
was,  or  was  not,  the  testimony  was  proper.  It  consisted  of  the 
declarations  of  the  father,  as  to  the  interest  he  intended  to  give 
his  daughter  in  the  slaves,  which,  as  already  stated,  was  com- 
petent testimony  to  establish  the  character  of  the  donation, 
being  made  at  or  about  the  time  the  negroes  were  being  sent 
home  to  the  new-married  couple. 

It  appears,  that  from  some  cause,  which  is  not  disclosed,  the 
direct  examination  of  Mrs.  Gilmer,  a  witness  for  the  plaintiff, 
whose  deposition  had  been  taken,  was  excluded,  but  the  court 
admitted  the  cross-examination  to  be  read  as  evidence.  The 
objection,  whatever  it  was,  did  not  go  to  the  entire  deposition, 
but  only  to  the  examination  in  chief,  and  we  are  not  aUe  to  per- 
ceive any  good  reason  for  excluding  the  cross-examination.  If 
the  examination  in  chief  was  excluded,  because  the  subject-mat^ 
ter  of  the  examination  was  inadmissible,  we  think  the  cross- 
examination  would  share  the  same  fate;  otherwise  great  injustice 
might  be  done,  as  the  party  against  whom  the  deposition  was 
taken,  could  not  know  in  advance,  whether  the  examination  in 
chief  would  be  received  or  not,  and  might  therefore  cross* 
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examine  ihe  witneeSy  conditionallj;  and  so  far  as  he  confined 
himself  to  the  objectionable  matto  bxooght  out  npon  the  direct 
examination,  he  would  not  be  bound  by  it,  if  the  direct  exam- 
ination was  not  admitted.  We  have  not  sufficient  infonuation, 
from  the  record,  to  enable  us  to  determine,  whether  the  court 
erred  or  not,  and  as  the  cause  must  be  sent  back  on  another 
point,  it  is  unimportant,  except  as  it  regards  the  future  action 
of  the  court 

The  depositions  were  also  objected  to,  because  it  did  not  ap- 
pear from  the  certificate  of  the  commissioner,  that  they  were  taken, 
at  the  time  and  place,  at  which  the  opposite  party  had  been  no- 
tified to  attend.  The  commission,  it  appears,  did  not  require 
the  deposition  to  be  taken  at  any  particular  place,  but  the  notice 
which  pointed  out  the  time  and  place,  was  inclosed  by  the  com- 
missioner, and  sent  with  the  deposition  to  the  court.  What  the 
precise  language  of  the  certificate  was,  we  are  not  informed.  If 
it  certified,  that  in  pursuance  to,  or  by  authority  deriyed  from, 
the  commission  (to  which  it  appears  the  notice  was  attached), 
the  deposition  was  taken,  we  think  under  the  previous  dedsions 
of  this  court,  it  would  be  sufficient  evidence,  at  least  primafaoiff 
that  the  deposition  was  taken  according  to  the  notice.  This 
ought  to  be  presumed,  until  some  proof  is  made  creating  a 
doubt  of  its  correctness,  when  the  deposition  should  be  sup- 
pressed, unless  shown  by  proof  aUtmde  to  have  been  taken  at 
the  proper  time  and  place. 

For  the  error  of  the  court  as  shown  in  this  opinion,  the  jud9* 
ment  must  be  reversed  and  the  cause  remanded. 


PBWTKFnoK  or  Got  Abssmb  whan  parent  mdkn  powMrinti  ol  the  prop- 
erty to  go  into  the  hands  of  a  ohild  upon  its  mairiage:  fUgkmgh  v.  BeifnMi^ 
S  Am.  Bee.  025;  De  CfrqffmrM  y.  MiUheU,  15  Id.  648 

ADMissniiiJTT  or  Dbolab^tionb  as  Pabt  or  Bis  Qsnic:  See  Bo9b  t. 
Bamh  qf  Burlington,  15  Am.  Deo.  664;  Chrham  v.  Cantan^  17  Id.  281;  Aom 
▼.  ^mti^  Id.  74;  JTifn^itt  y.  J7fmlifHr<0fi,  25  Id.  500;  Orary  y.  Spnqne,  ^  VL 
110;  Deming  y.  OaningUm^  80  Id.  591;  Thampmifn  v.  Rot,  41  Id.  121. 

Nonas  or  Takiko  Bkpositionb:  See  Omtnimgham  y.  /rwfci,  10  Am.  Dee. 
458;  Ktony.NemXL,  14  Id.  821;  JJtmter  y.  JWIdbtr,  16  Id.  788;  KOb^y.Bm^ 
€diet,  89  Id.  58a 

BviDXif Gs  Fcxbhon  io  the  Ihrjs,  even  oo  evoflhexMBiBatioBt  niiy  be  m* 
Jeoted:  Siaie  v.  WkUtiet^  88  Am.  Dee.  87S. 
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EZLAND  V.  RaDFOBD. 

n  ATUB4lf4, 734.] 

WnwaasR  Oovtraot  is  Mobioaob  ob  Absolutb  Saui  with  a  xi^t  to  r»- 
poxehMe,  or  a  pledge,  depends  upon  the  intention  of  the  pertifliv  to  be 
aeowtained  by  the  cireiunstanoee  attending  the  tnnaaotion. 

OnmiAor  u  kot  a  Mobtoaob,  but  av  ABsoLim  8alb,  with  a  tight  <d 
reporohaee,  where  there  ie  an  al»olnte  bill  of  eele  of  the  propertj*  with 
a  defewinoe  that  the  porohaeer  ie  to  give  baok  the  proper^  if  repaid  the 
pnrehaee  money  within  a  year. 

Ebbob  to  the  chanoexy  oourt  of  Oahawbft.  The  opinion  states 
the  case. 

Edwards,  for  the  plaintiff  in  error. 

J.  B.  Clarke,  coTdra. 

By  Court,  Obmohd,  J.  The  bill  is  filed  for  the  purpose  of  re- 
deeming a  slave,  alleged  to  have  been  mort^;aged  by  the  com- 
plainant's intestate,  to  the  defendant,  and  for  an  aooount.  It 
is  not  alleged,  that  there  was  a  technical  mortgage  executed  be- 
tween the  parties;  but  it  is  insisted,  that  the  bill  of  sale,  con- 
sidered in  connection  with  the  defeasance,  establishes,  that  the 
transaction  was  either  a  pledge  of  the  slaves,  or  a  mortgage,  as 
it  shows,  that  there  was  a  right  to  redeem,  and  that  such  was 
the  intention  of  the  parties.  The  answer  denies  all  the  material 
aUegations  of  the  bill,  and  insists,  that  it  was  an  absolute  par- 
chase  of  the  slave,  with  a  right  secured  to  the  plaintiff  to  re- 
purchase, at  a  stipulated  time.  The  bill  of  sale,  and  defeasance, 
when  considered  together,  do  not,  in  our  opinion,  establish  the 
proposition  that  this  was  either  a  pledge  or  mortgage.  The  bill 
of  sale  is  in  the  usual  form,  and  the  defeasance  recites  the  pur^ 
chase,  and  promises  to  deliver  the  slave  to  the  vendor,  provided 
he  advances  five  hundred  dollars,  which  was  the  amount  of  the 
purchase  money  as  recited  in  the  bill  of  sale,  by  the  fifteenth  of 
February,  1831.  This,  upon  its  face,  imports  a  conditional  sale 
of  the  slave,  but  as  it  has  been  held  by  this  and  other  courts, 
that  a  deed,  absolute  on  its  face,  may,  by  parol,  be  shown  to 
have  been  intended  by  the  parties  to  operate  as  a  mortgage,  we 
proceed  to  consider  the  evidence  taken  in  the  cause. 

Before  proceeding  to  the  examination  of  the  testimony,  it  is 
proper  to  remark,  that  whether  this  contract  is  to  be  considered 
as  an  absolute  sale,  with  a  right  to  repurchase,  or  a  pledge,  or 
mortgage,  depends  upon  the  intention  of  the  parties,  to  be  as- 
certained by  the  circumstances  attending  the  transaction;  and 
although  it  is  difficult  to  establish  fixed  rules,  1^  which  to  asoer- 
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tain  the  true  character  of  snch  contracts,  there  are  some  tests 
which  may  be  successfully  applied  in  doubtful  cases.  Among 
these  the  following  may  be  mentioned:  Did  the  relation  of 
debtor,  and  creditor,  subsist  before  the  aUeged  sale  ?  Did  the 
transaction  commence  by  a  proposition  to  lend,  or  borrow, 
money?  Was  there  a  great  disparity  between  the  yalue  of  the 
property,  and  the  price  agreed  to  be  giyen  for  it?  Did  the 
vendor  continue  bound  for  the  debt?  When  any  of  these  facts 
are  found  to  exist,  they  go  far  to  show,  in  a  doubtful  case,  that 
a  mortgage  was  intended,  and  not  a  conditional  sale. 

From  the  evidence,  it  appears,  that  the  proposition  came  from 
the  complainant,  who,  in  company  with  another  person,  went 
to  the  house  of  the  defendant  to  sell  the  slave.    The  price  he 
put  upon  the  slave  was  five  hundred  and  fifty  dollars.    The  de- 
fendant would  not  give  more  than  five  hundred  dollars,  which 
the  former  agreed  to  take,  provided  he  had  the  privilege  of  re- 
deeming him,  in  twelve,  or  fourteen  months,  which  was  assented 
to,  the  negro  delivered,  and  the  money  paid;  four  hundred  dol- 
lars at  that  time,  and  the  residue  soon  after.     Several  wiiaiesses 
who  were  examined,  say  that  the  slave  was  not  worth  more  than 
five  hundred  dollars  at  the  time  of  the  sale.     One  witness,  Mar- 
tin A.  Lea,  who  joined  the  complainant  in  making  the  bill  of 
sale,  says,  he  was  worth  from  five  to  six  hundred.    In  addition, 
the  complainant  stated,  the  day  after  this  transaction,  that  he 
had  sold  the  slave  to  defendant.    It  is  impossible,  we  think,  to 
come  to  any  other  conclusion,  than,  that  this  was  an  absolute 
sale,  with  the  right  of  repurchase.    The  witness  who  was  pres- 
ent at  the  time  of  the  sale,  says,  it  is  true,  that  the  complainant 
was  to  have  the  right  to  redeem,  but  that  he  did  not  use  this 
term  in  its  technical  sense,  is  evident,  as  he  says,  there  was  no 
contract  between  the  parties,  but  that  disclosed  by  the  written 
agreement.    The  price  given  appears  to  have  been  a  fair  price 
for  the  negro  at  the  time;  and  during  the  time,  within  which 
the  repurchase  could  be  made,  the  defendant  encountered  the 
risk  of  the  death  of  the  slave,  without  any  corresponding  right 
of  getting  back  the  purchase  money.    It  is  therefore,  we  think, 
perfectly  dear,  that  the  parties  understood  it  to  be  a  conditional 
sale,  and  if  any  doubt  could  remain,  it  would  be  removed  by 
the  deposition  of  the  witness,  Hinton,  who  deposes,  that  about 
the  time  when  the  privilege  of  repurchasing  the  slave  was  about 
to  expire,  the  agent  of  the  complainant  offered  to  sell  him  to 
the  witness  at  five  hundred  and  fifty  dollars,  observing,  that  if 
he  was  not  sold  the  defendant  would  get  him  for  five  hundred 
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dollars.  See  the  case  of  Faindexter  v.  McCannon,  1  Dev.  Eq. 
877  [18  Am.  Deo.  591],  and  ErQeaen  v.  Seevers,  5  Leigh,  434. 

It  is  indeed  difficult  to  suppose,  in  any  case,  where  the  prop- 
erty supposed  to  be  mortgaged,  is  of  a  perishable  nature,  as 
slaves,  that  a  mortgage  is  intended  by  the  parties,  when  the  sup- 
posed mortgagor  does  not  continue  bound  for  the  purchase 
money,  and  the  contract  therefore  destitute  of  mutuality:  See 
the  remarks  of  Judge  Pendleton  in  Chapman  t.  Ihimer,  1  Call, 
S98  [1  Am.  Dec.  614].  In  eyery  view  we  can  take  of  this  case, 
we  are  clear  that  the  parties  did  not  intend  to  create  a  mortgage. 

Let  the  decree  of  the  chancellor  be  affirmed. 


WBarexB  ak  LranunisirT  u  a  Moksoaqe  ob  Ck>NDiTiovAL  Salb,  depends 
upon  the  Intentioii  of  the  putiee,  to  be  gathered  from  the  deed  and  the  evi- 
dence: Hiehmaoiy  ▼.  CtuUtrdL^  80  Am.  Deo.  896»  the  note  to  whioh  refen  to 
pterioui  ceiee  hi  this  •eries.  The  effisot  of  a  defeMinee  on  an  abeolnte  deed 
b  dfaeoned  in  the  note  to  Oham't  Oaae^  17  Id.  80a  See  also  NtchoU  y. 
BtnoUk,  26  Id.  2SS. 


Wood  v.  MoOain. 

[7  ALAWaMi,  80O.] 

kormomm  or  Gknxbal  Aobnt  is  limited  to  the  paiiionlar  boiinen  of  the 
party,  fai  respect  to  which,  it  is  presomed,  his  intention  to  delegate  the 
■nthority  wm  principally  directed. 

^tanEAL  AomT  has  kg  Powxb  to  Anxav  Books  aitd  Aooouwts  of  the 
pflinoipsl  to  a  surety  of  the  latter  for  indeomity*  when  they  are  pbued 
in  the  agent's  hands  for  aettlement;  the  words  ''for  eettlflinent"  restrict 
the  aathority  of  each  an  agent  to  a  power  to  settle  these  demands  with 
the  persons  from  whom  they  are  due. 

Bulb  that  RATUicATioir  or  Uitauthokizbd  Act  Bbtboaotb,  dobs  not 
Apply  if  third  persons  acquire  rights  after  the  aet  is  done  and  befSors  it 
has  receiTed  the  sanction  of  the  prindpsl. 

McOazn,  having  obtained  a  judgment  against  one  Stedman, 
garnished  a  debt  due  him  by  Smith.  Smith's  answer  admitted 
that  he  had  owed  Stedman  for  medical  services  performed,  but 
that  some  days  before  the  service  of  the  garnishment  he  had  been 
notified  by  Wood  that  he  need  not  consider  himsftlf  Stedman's 
debtor  longer,  that  his  books  and  accounts  had  been  transferred 
to  him.  Wood  was  cited  to  appear  and  contest  plaintiffs  rights 
and  on  the  trial  it  appeared  that  Stedman,  being  about  to  leave 
the  state,  made  one  Bevis  his  general  agent  by  a  verbal  appoint- 
ment; that  Wood  being  informed  that  plaintiff  vnui  about  to  gar- 
nish Stedman's  debtors,  and  being  a  sozety  for  Stedman,  he 
applied  to  Bevis  for  indemnity  against  the  consequences  of  his 
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BtuelyBhip,  and  Bevis  accordingly  executed  a  deed  in  Stedman'a 
name,  transferring  the  books  and  accounts  of  his  principal  to 
Wood,  who  notified  the  garnishee  and  instructed  him  to  pay 
what  he  owed  him.  The  deed  of  assignment  was  rejected  as 
evidence,  because  there  was  no  written  authority  to  execute  it. 
Stedman  afterwards  returned  to  the  state  and  ratified  the  trans- 
fer of  the  books  and  accounts.  The  court  charged  that  Beris 
could  not  make  the  transfer;  verdict  for  plaintifFand  judgment 
thereon.    Defendant  brought  writ  of  error. 

8.  F.  Rice  and  T.  D.  Olarhe^  for  the  plaintiff  in  error. 

W.  P.  ChiUon,  conira. 

By  Court,  Collieb,  C.  J.  The  precise  language  employed  in 
the  bill  of  exceptions,  is  this:  **  Stedman  visited  North  Carolina 
and  left  William  A.  Bevis  his  general  agent,  or  agent  generally 
(said  Bevis  having  no  written  authority),  to  transact  his  business 
in  this  state;  that  he  delivered  up  his  books  and  accounts  for 
medical  services  to  said  agent  (including  the  account  against 
garnishee)  for  settlement,  and  that  said  agency  was  advertised 
and  generally  known  in  the  neighborhood." 

It  is  supposed  by  the  counsel  for  the  plaintiff  in  error,  that  as 
Bevis  was  the  general  agent  of  his  principal,  it  must  be  pre- 
sumed he  was  authorized  to  make  the  assignment  in  question. 
This  conclusion  is  by  no  means  a  necessary  sequence  from  the 
premises.  General,  are  clearly  distinguishable  from  universal 
agents,  that  is  from  such  as  may  be  appointed  to  do  all  the  acts, 
which  the  principal  can  personally  do,  and  which  he  may  law- 
fully delegate  the  power  to  another  to  do.  **  Such  a  tmiversal 
agency  may  potentially  exist;  but  it  must  be  of  the  very  rarest 
occurrence.  And,  indeed,  it  is  difficult,"  says  Mr.  Justice  Story, 
*'  to  conceive  of  the  existence  of  such  an  agency,  inasmuch  as  it 
would  be  to  make  such  an  agent  the  complete  master,  not 
merely  dva  facH,  but  dominua  rerum,  the  complete  disposer  of 
all  the  rights  and  property  of  the  principal."  Such  an  unusual 
authority  will  never  be  inferred  from  any  general  expressions, 
however  broad,  bat  the  law  will  restrain  them  to  the  particular 
business  of  the  party,  in  respect  to  which,  it  is  presumed,  hia 
intention  t^  delegate  the  authority  was  principally  directed. 
Thus,  if  a  merchant  in  view  of  his  temporary  absence,  should 
delegate  to  an  agent  his  full  and  entire  authority  to  sell  his  per- 
sonal property,  to  buy  any  property  for  him,  or  on  his  account, 
or  to  make  any  contracts,  or  to  do  any  other  acts  whatsoever, 
which  H^  ^ould  do  if  personally  present — ^these  general  terms 


614  Wood  v.  McCain.  [Alabama^ 

would  be  limited  to  baying  or  selling,  connected  with  his  ordi- 
nary business  as  a  merchant;  and  without  some  more  specifio 
designation,  would  not  be  construed,  to  apply  to  a  sale  of  his 
household  furniture,  or  library,  or  the  utensils,  provisions,  and 
other  necessaries  used  in  his  family:  Story  on  Agency,  20,  21. 

The  di£(brence  between  a  general  and  special  agent,  is  said  to 
be  this:  the  former  is  appointed  to  act  in  the  affiurs  of  his  prin- 
cipal generally,  and  the  latter  to  act  concerning  some  particular 
object.  In  the  former  case,  the  principal  will  be  bound  by  the 
acts  of  his  agent,  within  the  scope  of  the  general  authority  con- 
ferred on  him,  although  those  acts  are  Tiolative  of  his  priyate 
instructions  and  directions.  In  the  latter  case,  if  the  agent  ex- 
ceeds the  qiecial  authority  conferred  on  him,  the  principal  is  not 
bound  by  his  acts:  Story  on  Agency,  114;  Paley  on  Agency,  199; 
Munn  y.  Commission  Co,,  16  Johns.  44, 64  [8  Am.  Dec.  219].  It 
is  laid  down,  that  an  agent  employed  to  buy,  has  no  authority  to 
sell,  and  vioe  versa:  Story  on  Agency,  81, 82.  So  an  agency  ^o^ 
the  purpose  of  accepting  or  indorsing  bills,  or  notes,  does  not  au- 
thorize the  agent  to  purchase  or  sell  goods  for  his  principal:  Id. 
84.  And  an  authority  to  take  a  bond  does  not  in  itself  embrace 
the  power  to  receive  the  money  due  thereon:  Id.  88;  nor  has  an 
agent,  for  the  purpose  of  receiving  a  debt,  the  power,  ordinarily, 
to  receive  it  in  anything  else  than  money,  and  then  only  when 
it  is  matured:  Id.  88,  89. 

Where  one  is  authorized  generally  to  sign  promissory  notes 
for  the  debts  of  the  principal,  the  authority  can  not  be  implied  to 
give  notes  to  pay  the  debts  of  strangers;  or  to  pledge  the  credit 
of  the  principal  as  a  surety,  for  goods  which  were  not  bought 
for  him,  and  which  never  came  to  his  use:  Odiome  v.  Maxcy,  13 
Mass.  181;  Wallace  v.  Branch  Bank  at  Mobile,  1  Ala.  666.  In 
Eosmter  v.  BossUer,  8  Wend.  494  [24  Am.  Dec.  62],  it  was  held, 
that  a  power  of  attorney,  to  collect  debts,  to  execute  deeds  of 
lands,  to  accomplish  a  complete  adjustment  of  all  the  concerns 
of  the  constituent  in  a  particular  place,  and  to  do  all  other  acts 
which  the  constituent  could  do  in  person,  does  not  authorize  the 
giving  of  a  note  by  the  attorney  in  the  name  of  the  principal. 
Further,  that  the  general  words  must  be  construed  with  refer- 
ence to  the  matter  specially  mentioned,  and  that  the  authority 
to  make  a  complete  adjustment,  etc.,  did  not  authorize  the  giv- 
ing of  a  note  on  the  purchase  of  proi>eriy.  So  it  has  been 
adjudged,  that  a  power  of  attorney  **  to  aeJc,  demand,  sue  for, 
recover,  and  receive  all  such  sum  or  sums  of  money,  debts,  dues, 
accounts,  and  other  demands  whatsoever,  which  are,  or  shall  be 
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due,  owing,  payable,  and  belonging  to  as,  or  detained  from  us 
in  any  manner  of  ways  or  means,  whatsoever,"  etc.,  does  not 
anthoxize  the  attorney  to  compound  for,  receiye,  and  release,  a 
ram  of  money  which  is  not  due  and  payable:  Eeff^eman  t.  Ad' 
dams,  7  Watts,  116. 

In  the  case  at  bar,  the  general  words  are,  **  to  transact  his 
(the  principal's)  business  in  this  state;"  but  as  it  respects  the 
books  and  accotmts  for  medical  services  rendered  by  Stedman, 
these  words  are  restricted,  by  declaring,  that  they  were  delivered 
to  the  agent  "  for  settlement."  By  this  we  are  to  understand, 
that  Bevis  was  to  collect,  or  it  may  be,  otherwise  settle  these  de- 
mands, with  the  persons  from  whom  they  were  due.  It  would 
require  a  most  unwarrantable  extension  of  terms,  to  hold,  that 
they  conferred  the  power  upon  the  agent,  to  assign  the  books 
and  accounts  to  a  surety  of  his  constituent  for  his  indemnity. 
The  citations  we  have  made  upon  this  point  are  pertinent,  and 
most  satisfactorily  show,  that  the  assignment  in  question  was 
not  authorized  by  the  power  previously  given.  The  assignment 
might,  perhaps,  be  farther  objected  to,  for  the  reason,  that  Bevis 
himself  was  an  agent,  with  the  power  to  settle  the  accounts,  and 
could  not  delegate  his  authority,  or  appoint  a  subagent  without 
theassent  of  his  principal:  2  Kent's  Com.,  4th  ed.,  683;  1  Liver- 
more  on  Agency,  64, 64;  Story  on  Agency,  17;  SoUy  v.  Balhbone^ 
2  Mau.  &  Sd.  299;  Oolea  v.  TrecGthich,  9  Yes.  261. 

It  is  insisted  that  the  assignment  to  the  plaintifF  in  error  be- 
ing approved  by  Stedman  i^r  his  return  to  this  country,  be- 
came as  e£Eectaal  for  all  purposes,  as  if  it  had  been  made  in 
virtue  of  a  previous  authority.  Mr.  Justice  Story  says:  "  Where 
the  principal,  upon  a  full  knowledge  of  all  the  circumstances  of 
the  case,  deliberately  ratifies  the  acts,  doings,  or  omissions  of 
liis  agents,  he  will  be  bound  thereby,  as  fully,  to  all  intents  and 
purposes,  as  if  he  had  originally  given  him  direct  authority  in 
the  premises,  to  the  extent,  which  such  acts,  doings,  or  omis- 
sions reach:"  Story  on  Agency,  234,  236.  If  therefore,  a  party 
assumes  to  act,  not  for  himself,  but  for  another,  without  any 
authority,  or  the  act  exceeds  the  delegated  authority,  the  subse- 
quent ratification  of  the  principal  is  obligatory  upon  him, 
whether  the  act  be  for  his  detriment  or  advantage:  Id.  237;  2 
Kent's  Com.,  4th  ed.,  614-616;  Clement  v.Jmea,  12  Mass.  60- 
63;  Odiome  v.  Maxcy,  13  Id.  182;  Hopkins  v.  MoUinieuXy  4  Wend. 
466-467.  But  it  is  said,  that  if  the  act  of  the  agent  be  in  the 
principal's  name  by  an  instrument  imder  seal,  without  author- 
ity, the  ratification  must  be  imder  seal  also:  Story  on  Agency, 
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237;  Stetson  v.  Fatten,  2  Oreenl.  369  [11  Am.  Deo.  Ill];  Blood 
T.  Ooodrich,  12  Wend.  525  [27  Am.  Deo.  152].  See  also  Barru 
ton  v.Jackmm,  7  T.  B.  209;  Gordon  Y.Bulhdey,  14  Sezg.  &  B. 
881. 

Now  although  the  genezal  role  is,  that  the  ratification  xelateB 
back  to  the  time  of  the  inception  of  the  tzansaction,  and  has  a 
complete  zetroactiTe  efficacy,  or  as  the  maxim  is,  omnis  tvHhabi- 
tio  retroOahUur,  yet  this  doctrine  is  not  universally  applicable. 
Thus,  if  third  persons  acquire  rights,  after  the  act  is  done  and 
before  it  has  received  the  sanction  of  the  principal,  the  ratifica- 
tion can  not  operate  retrospectiTely  so  as  to  overreach  and  de- 
feat those  rights.  If  the  law  were  otherwise,  the  constituent 
would  be  invested  with  the  power  of  preferring  his  creditor  in 
the  present  case,  although  his  means  of  payment  had  been  seised 
by  an  attaching  creditor.  We  have  seen,  that  the  assignment  in 
question,  was  inoperative,  and  ineffectual  for  all  purposes,  until 
after  the  return  of  Stedman  when  he  approved  it.  This  act  of 
approval  was  entirely  voluntary,  and  could  not  have  been 
coerced.  Previous  to  its  ratification,  the  plaintiff  below  acquired 
a  lien  upon  the  debt  owing  by  the  garnishee,  which  could  not 
have  been  defeated  at  the  mere  volition  of  the  defendant  in  the 
judgment.  To  show  that  the  ratification  of  an  unauthorized  act 
of  an  agent  is  thus  limited  in  its  application,  we  need  but  refer 
to  Story  on  Agency,  211-244;  Paley  on  Agency,  345-347. 

The  view  we  have  taken  is  decisive  of  the  cause.  We  will  not 
stop  to  inquire,  whether  if  Bevis  had  authority  to  dispose  of  the 
accounts  of  his  principal  to  indemnify  a  surety  of  the  latter,  an 
assignment  (followed  by  a  delivery  of  the  accounts)  would  be 
invalid,  because  it  was  executed  under  seal  in  virtue  of  a  parol 
authoriiy.  Without  adding  more,  the  result  is  that  the  judg- 
ment must  be  affirmed. 


Aosnr's  Powxbs,  How  to  bb  Cohiitbuxd  GsNsaALLT.— A  person  nmy 
aot  by  an  authorised  agent,  bat  all  powers  conferred  most  be  oonstmed  with 
a  view  to  the  design  and  object  of  them,  and  the  means  most  nsnal  and  proper 
for  carT3ring  their  design  into  effect,  due  oonsideration  being  given  to  the  lan« 
goage  employed:  Vanada  v.  Hopkins,  19  Am.  I>eo.  92. 

Powxa  TO  Collect  dois  not  Authobizs  Aoxnt  to  TBAHsnot  ▲  I>bbt: 
Texada  v.  Beamanf  25  Am.  Bee.  204;  or  to  oommnte  for  any  other  thing: 
Uartin  v.  United  States,  15  Id.  129. 
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WlLLIAHBON  V.  BbASOR  BaBK. 

[7  ifuiiMa.  906.] 

Bxrum  or  Oomioir  Law,  and  not  oitb  Statutb,  Goyxrit  tlw  natnn  ol  aa 
oxwmtof^s  tKle^  when  he  aoqniree  poeieMion  of  daveB  luder  »  will  ezeoatad 
■nd  prolwiled  hk  "Vlighiia,  and  snbeequently  removee  to  this  ttete^  when 
they  lie  taken  in  ezeention  to  satisfy  his  individnsl  debt,  no  evid«Ma 
haying  been  offered  of  the  laws  of  the  state  where  he  was  appointed. 

PluxTEBTT  RsmrrED  HxRB  BT  FoRKioN  Administbatob  can  not  be  '^Uinnwl 
by  an  administrator  appointed  here,  either  as  against  the  person  in  whose 
hands  it  might  happen  to  be,  or  against  the  foreign  administrator. 

LMAxn  n  BnnxLBD  to  Pdbsub  Aassra  of  the  estate  so  long  as  they  oon- 
tiniie  to  be  held  by  the  executor;  and  his  right  is  not  affooted  by  the 
lemoiral  of  the  assets  into  another  jorisdiotion. 

Mbetb  of  Tistaxob  may  bx  Sxzzxd  and  Sold  undxb  BziounoN,  in  aotion 
by  an  indiyidoal  creditor  against  the  executor,  whenever  tliere  has  been 
a  devcutavU, 

Wrxbx  Dboxdknt'8  Pbopkbtt  is  Sold  on  Ezxoution  aqainst  Exxodtqb 
indiyidnaUy,  it  is  freed  from  the  lien  of  a  legatee's  chdm,  if  the  lattar 
'  fails  to  interpose  it  in  such  a  manner  as  to  enable  the  creditors  to  ooa- 
test;  notice  at  the  sale  that  such  legacy  is  unpaid  does  not  a£foot  the 
rights  of  the  puroliasers.  {Per  Goldthwaitx,  J.,  not  cononrred  in  by 
the  majority  of  the  court.) 

PVBOHASXE  WITH  NoTicx  OF  ExisnNO  Eqottt  at  any  time  before  the  pur- 
chase is  consummated,  takes  subject  to  such  equity    {Per  Ormond,  J.) 

Lff  1836,  one  Chamberlayne,  a  resident  of  Virginia,  ezeouted 
his  will,  leaving  to  his  niece,  the  complainant,  an  annuiiy  of  six 
hundred  dollars  a  year,  commencing  five  years  after  his  death, 
and  the  residue  of  his  property  to  Mosby,  one  of  the  defendants, 
and  appointed  Mosby  his  executor.  Chamberlayne  died  and  his 
will  was  probated  in  Virginia.  Mosby  took  possession  of  the 
estate,  and  administered  upon  it,  and  after  paying  the  debts, 
removed  the  slaves,  without  the  consent  of  the  complainant,  to 
Sumter  county,  Alabama,  where  they  were  seized  on  execution 
against  him,  and  sold,  the  bank  purchasing  them.  The  legacy 
of  the  complainant  was  never  paid.  Notice  was  given  at  the 
sale  of  this,  and  that  the  slaves  were  subject  to  it.  A  bill  setting 
forth  these  facts  was  brought,  praying  for  such  relief  as  might 
be  proper  under  the  circumstances.  The  bank  answers,  and 
states  its  ignorance  of  the  will;  alleges  that  Mosby  came  to  the 
state  in  1836  or  1837,  possessed  of  a  large  number  of  slaves, 
upon  which  he  obtained  credit,  as  their  ostensible  owner;  that 
he  owed  a  large  sum  to  the  bank;  admits  the  notice,  but  insists 
that  it  was  a  part  of  a  fraudulent  contrivance  to  secure  the  prop- 
erty and  to  prevent  it  from  being  appropriated  to  the  discharge 
of  Mosby's  debts.     The  chancellor  decreed  that  the  property 
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was  Babject  to  ihe  lien  of  the  legBcy;  this  decree  is  now  BCfOf^ 
to  be  rereraed. 

F.  8.  Lyon,  for  the  plaintifb  in  enor. 

Hopkina  and  BeavtB,  conira. 

QoLsmswAirM,  J.  1.  In  the  oonsidemtion  of  this  oa8e»  it  la 
material  to  take  into  view  the  fact,  that  the  will  was  executed  in 
"Virginia,  where  probate  was  gmnted;  and  where  the  executor, 
who  is  also  the  residuaiy  legatee,  obtained  possession  of  the 
dares  now  sought  to  be  chaiged,  and  which  were  subsequently 
rsmoTed  by  the  executor  to  this  state,  when  they  were  taken 
into  execution  to  satisfy  his  indiyidual  debts.  It  is  also  mate- 
rial to  advert  to  the  circumstance,  that  there  is  no  eridence  in 
the  case  showmg  wliat  the  laws  of  Yirginia  are,  with  respect  to 
the  powers  and  duties  of  an  executor;  if  they  Taiy  in  any  man- 
ner from  the  rules  ascertained  by  the  conmion  law.  In  this 
condition  of  the  case,  it  seems  evident  to  me,  we  must  look  to 
the  common  law,  and  not  to  our  own  statutes,  to  ascertain  what 
is  the  nature  of  the  title  by  which  the  executor  acquired  these 
slaves;  and  whether,  under  the  circumstances  of  this  case,  the 
purchaser  of  the  slaves  can  equitably  resist  the  claim  of  the 
oomplainant,  to  charge  them  with  her  legacy. 

2.  I  say,  it  seems  evident,  that  we  must  look  to  the  conunon 
law,  independent  of  our  own  legislation,  because  it  is  well  set- 
tled, that  if  properly  is  received  by  a  foreign  executor  or 
administrator  abroad,  and  it  is  afterwards  remitted  here,  an  ad- 
ministrator appointed  here  can  not  assert  a  claim  to  it  here, 
either  against  the  person  in  whose  hands  it  might  happen  to  be, 
or  against  the  foreign  executor,  or  administrator:  Story's  Oonf. 
L.,  p.  434,  sec.  518;  p.  432,  sec.  516. 

3.  Though  this  is  considered  as  well  settled,  and  indeed  de- 
pends on  a  maxim  of  very  general  acceptation,  to  wit,  that  the 
state  or  condition  of  property  accompanies  it  everywhere,  yet  it 
by  no  means  follows,  as  asserted  by  some  decisions  (Story's  C!onf . 
L.,  p.  422,  sec.  513,  and  cases  there  cited),  that  a  foreign  ad- 
ministrator can  only  be  sued  in  the  limits  of  the  cotmtry  which 
made  the  grant  of  administration.  On  the  contrary,  it  has  been 
held  by  courts  of  high  authority,  that  such  an  executor  is  charge- 
able in  any  country  where  he  is  found,  for  all  the  assets  which 
he  retains  in  his  hands,  or  which  he  has,  in  that  cotmtry,  dis- 
posed of,  out  of  the  course  of  his  administration:  Stoearingen'e 
Eafrs  V.  FendleUm*8  Eae^rs,  4  Serg.  &  B.  889;  Evans  v.  Ihiem,  ^ 
Id.  252  [11  Am.  Dec.  717];  CampbeU  v.  Ibusey,  7  Cow.  64.     To 
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this  eflfoct,  also,  is  the  decision  of  onr  own  court,  in  Calhoun  y. 
King^  5  Ala.  628.  In  that  case,  a  foreign  administrator  had  re- 
moved a  i>oition  of  the  assets  of  the  estate  here,  when  he  died. 
After  administration  of  his  estate  was  granted,  his  administra- 
tor was  enjoined,  at  the  snit  of  a  distributee  of  the  foreign 
estate,  from  selling  assets  of  that  estate  which  came  to  his 
hands  under  the  administration;  and  it  was  further  decided, 
that  those  assets  could  be  distributed  here  under  a  court  of 
equity,  notwithstanding  the  administration  and  possession  of  it 
in  another  state.  In  view  of  these  decisions,  it  may  be  consid- 
ered as  established,  that  the  complainant  is  entitled  to  pursue 
the  assets  of  the  estate,  so  long  as  they  continue  to  be  held  by 
the  executor,  or  his  personal  representatiye,  and  that  in  this 
aspect,  the  case  is  not  a£Eected  by  the  removal  of  the  assets  into 
another  jurisdiction. 

4.  Beyond  this,  it  seems  now  to  be  the  constant  doctrine  of 
the  English  courts  of  equity,  that  although  an  executor  is  in- 
Tested  with  the  general  and  absolute  power  to  dispose  of  the 
personal  estate  of  his  testator,  yet,  generally  speaking,  he  can 
make  no  valid  sale,  or  pledge  of  the  assets,  as  a  security  for, 
or  in  payment  of  his  own  debts:  Wms.  Ex.  612,  and  cases 
there  cited.    Sir  John  Leach,  in  Keane  v.  Bobarta,  4  lUadd.  882, 
thus  states  what  appears  to  be  the  result  of  all  the  cases: 
"Every  person  who  acquires  personal  assets  by  a  breach  of 
trust,  or  devastami  in  the  executor,  is  responsible  to  those  who 
are  entitled  under  the  will,  if  he  is  a  paHy  to  the  breach  of  trust. 
Generally  speaking,  he  does  not  become  a  party  to  the  breach  of 
trust  by  buying,  or  receiving,  as  a  pledge,  for  money  advanced 
to  the  executor  at  the  time,  any  part  of  the  personal  assets, 
whether  specifically  given  by  the  will  or  otherwise:  because  this 
sale,  or  pledge,  is  held  to  be  prima  fade  consistent  with  the 
duly  of  an  executor.    Generally  speaking,  he  does  become  a 
paHy  to  the  breach  of  trust,  by  buying,  or  receiving  in  pledge, 
any  part  of  the  personal  assets,  not  for  money  advanced  at  the 
time,  but  in  satisfaction  of  his  private  debt,  because  this  sale,  or 
pledge,  is  prima  fade  inconsistent  with  the  duly  of  an  executor." 
He  says,  he  prefaces  both  those  propositions  with  the  terms 
"  generally  speaking,"  because  they  both  seem  to  admit  of  ex- 
ceptions.   It  is  also  very  clear,  that  whenever  there  is  such  col- 
lusion between  the  executor  and  the  person  in  possession  of  the 
assets,  as  will  render  the  dealing  between  them  invalid,  creditors 
and  legatees,  whether  general  or  specific,  are  entitled  to  follow 
the  assets:  HiU  v.  Simpson,  7  Yes.  152;  McLeod  v.  Drummond, 
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17  Id.  169.  And  the  rule  has  been  extended  so  as  to  include  an 
administrator  de  bonis  rum:  Cubbidge  v.  Boatioriglu,  1  Bnss.  549. 
Whether,  and  how  tar  delaj  to  enforce  these  rights,  within  a 
reasonable  time,  will  operate  as  a  bar,  need  not  at  present  be 
considered. 

5.  It  will  be  peroeiTed,  that  the  bank  does  not  stand  in  the 
attitade  of  a  purchaser  from  the  executor,  bat  is  a  purchaser 
nnder  a  sale,  made  by  the  sheriff,  bjTirtaeof  sondzy  executions 
against  the  executor  indiTiduallj.  The  authorities,  therefore, 
which  have  been  examined,  do  not  bear  upon  the  case,  if  the 
sheriff,  under  the  executions  in  his  hands,  was  authorized  to 
convey  the  title  to  these  slares:  or  unless  the  purchaser  can  be 
charged  as  being  in  collusion  with  the  executor  in  causing  a  de- 
vastavU  of  the  assets,  by  reason  of  the  notice  given  by  the  com- 
plainant at  the  sale.  U  the  sale  by  the  sheriff  was  illegal,  and 
conveyed  no  title  to  the  purchaser,  as  the  complainant  insists 
here,  was  the  case,  it  being  diown  that  her  legacy  remained  un- 
paid; there  would,  in  my  judgment,  be  an  end  of  the  contro- 
versy; because  we  have  already  ascertained,  that  as  assets  of  the 
estate,  the  slaves  would  be  chargeable  with,  and  subject  to  the 
payment  of  complainant's  legacy. 

The  cases  at  law  bearing  upon  the  question  of  the  authority 
of  the  sheriff  to  levy  and  sell,  are  Whale  v.  Booth,  4  Doug.  36; 
S.  C.  very  imperfectly  reported  in  a  note,  4  T.  B.  625;  Farr  v. 
Newman,  Id.  621;  Quick  v.  Staines,  1  Bos.  &  Pul.  298;  Oas- 
kett  V.  Marshall,  5  Car.  &  P.  81,  and  Fenwick  v.  Laycock,  2  Ad. 
&  El.  (N.  S.)  108.  The  four  first  of  these  cases,  were  actions 
against  sherif&9(  for  false  returns;  or  for  seizing  or  converting 
personal  effects.  The  last  is  the  interposition  of  a  claim  by  a 
trustee,  under  a  recent  act  of  parliament,  and  is  in  the  nature 
of  our  claim  suits.  In  Wluile  v.  Boo&i,  4  Doug.  86,  the  sheriff 
had  seized  goods  of  the  testator  upon  an  execution  against  the 
executor  individually,  and  turned  them  over  to  a  trustee  of  the 
creditor  upon  an  inventory;  at  the  same  time  he  executed  a  bill 
of  sale.  The  creditor  knew  that  some  of  the  goods  were  parcel 
of  the  estate  and  effects  of  the  testator.  The  goods  were  put 
in  the  possession  of  one  Mansfield,  and  the  executor  came  to 
live  in  his  family  as  a  servant  of  the  creditor.  The  plaintiff 
having  obtained  an  execution  against  the  goods  of  the  testator 
in  the  executor's  hands  to  be  administered,  caused  the  same 
goods  to  be  seized;  but  the  defendant  returned  the  execution 
nulla  bona,  under  the  impression  that  the  property  in  the  goods 
was  divested  by  the  previous  sale.     The  question  was,  whether 
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the  executor  had  so  far  conyejed  the  goods  of  his  testator,  as  to 
deprive  the  plaintiff  of  his  right  to  levy  on  them.  Lord  Mans- 
field conceded,  that  the  executor  might  have  defeated  the  seizure 
by  the  sheriff;  but  as  he  did  not,  he  consented  to  the  execution 
and  sale;  and  the  case  could  not,  as  he  said,  be  distinguished 
from  an  alienation  by  the  executor. 

The  bill  of  sale  acquiesced  in  by  the  executor,  is  the  same 
thing  as  the  direct  sale  by  him.  The  sale  by  the  sheriff  was 
accordingly  held  good.  Farr  v.  Newman,  4  T.  B.  621,  was  a 
question,  whether,  after  a  levy  upon  assets  of  the  testator  for 
satisfaction  of  a  debt  of  the  executor,  the  sheriff  was  warranted 
in  giving  precedence  to  an  execution,  afterwards  placed  in  his 
hands,  against  the  goods  of  the  testator.  The  court,  three 
judges  against  Judge  Buller,  held,  that  he  was  thus  warranted. 
In  Quick  v.  Siames,  1  Bos.  &  Pul.  293,  the  executrix,  three  months 
from  the  death  of  her  testator,  had  used  the  goods  as  her  own, 
and  then  married;  after  which,  the  husband  and  wife  used  the 
goods  as  their  own.  They  were  levied  on  and  sold  as  the  goods 
of  the  husband.  He  and  his  wife  afterwards  sued  the  sheriff  in 
trover  for  the  conversion,  but  the  court  of  common  pleas  held, 
that  after  a  devasUmt  he  could  not  be  permitted  to  set  up  the 
claim  of  his  wife  as  executrix.  In  this  case,  only  nine  months 
had  elapsed  between  the  testator's  death  and  the  suit  against  the 
sheriff.  It  seems,  at  first,  to  have  been  considered  that  the  case 
of  Farr  v.  Neunnan  was  inconsistent  with  that  of  Wlude  v. 
Booth,  though  two  of  the  three  judges  gave  the  latter  case  their 
express  assent.  This  seems  also  to  have  been  the  opinion  of 
Lord  Eldon,  who,  in  McLeod  v.  Dnimmond,  17  Yes.  154,  says, 
he  is  not  prepared  to  follow  Lord  Mansfield  even  to  that  extent, 
and  even  insists,  that  the  opinion  of  the  judges  in  Farr  v.  JV^io- 
man,  could  not  be  squared  with  equitable  notions.  Afterwards, 
however,  in  the  same  case,  he  says,  that  the  decision  of  Lord 
Mansfield,  as  that  of  a  court  of  law,  may  be  considered  as  gen- 
eral doctrine.  Oaakell  v.  Marshall,  2  Car.  &  P.  81,  was  an  action 
of  trespass  against  a  sheriff  for  selling  goods  which  the  plaintiff 
had  in  his  possession  as  administrator.  The  only  proof  of  a 
devastavU  was,  that  the  administrator  had  removed  with  his  wife 
to  a  house  occupied  by  the  intestate  before  his  death,  in  which 
was  the  furniture,  for  seizing  which  the  suit  was  brought.  Lord 
Tenterden  thought,  that  the  plaintiff  had  not  been  so  long  in 
possession,  as  to  make  these  goods  his  own.  Three  months  only 
had  elapsed;  but  the  judge  said  that  it  might  be  otherwise,  if  the 
possession  had  continued  for  a  very  long  time.     In  Fenwiok  v. 
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Laycock^  2  Ad.  k  El.  (N.  S.)  108,  the  defendant  in  ezecntion 
WB8  in  i>088ee8ion  of  goods  as  the  trosiee  of  another;  and  al- 
though his  possession  had  continued  for  a  long  time,  it  was  con- 
sistent  with  the  terms  of  the  trost.  Lord  Denman  held,  that 
the  goods  were  not  sabject  to  the  levy,  and  laid  some  stress  upon 
the  possession  being  necessary  for  the  execution  of  the  trust. 

When  these  cases  are  exhibited  at  one  view,  it  seems  evident 
to  me,  they  do  not  conflict:  and  the  supposed  inconsistency  be- 
tween the  two  principal  cases,  in  the  opinion  of  Lord  Eldon, 
may  hare  been  caused  by  the  imperfect  note  of  Whale  t.  Booths 
in  T.  B.  Conceding,  howerer,  the  utmost  weight  to  his  remarks, 
with  reference  to  that  case,  they  amount  only  to  the  expression 
of  difTerenoe  of  opinion,  in  which  the  matter  to  be  decided  by 
him  was  not  inTolred.  It  may  be  remarked,  too,  that  in  the 
case  before  him,  there  were  circumstances  of  collusion  between 
the  executor  and  creditor,  which  possibly  ought  to  hare  weight 
in  a  court  of  chancery.  The  general  doctrine  is  distinctly  admit- 
ted in  all  the  cases  cited,  that  as  between  the  executor  and  his 
individual  creditor,  assets  of  the  testator  may  be  seised  and  sold 
tmder  execution  whenever  there  has  been  a  devoMtavU.  It  is  im- 
possible not  to  see  that  there  must  be  a  time  when  the  goods 
held  by  an  executor  may  be  chargeable  with  his  individual  debts. 
Preston,  in  treating  of  the  conreyance  of  a  term  by  an  executor, 
says,  that  it  is  difficult  to  ascertain  when  the  character  of  exec- 
utor or  administrator  ceases,  and  the  ownership,  independent 
of  that  character,  commences.  Eveiy  case  must  depend  upon 
its  own  circumstances:  this  only  is  certain,  that  when  the  exec- 
utor or  administrator  ceases  to  hold  in  that  character,  he  will 
hold  the  same  in  his  own  right,  and  the  estate  vriU  then  be  sub- 
ject to  merger:  8  Preston  on  C!on.  816. 

The  case  of  Bay  v.  Bay^  Ooop.  264,  decided  by  Sir  Thomas 
Plumer  in  1815,  is  very  similar  in  principle  to  that  now  before 
us.  There,  an  executor  had  renewed  a  term  in  his  own  name. 
This  term  was  levied  on  by  his  individual  cieditor;  and  then  a 
creditor  of  his  testator  filed  a  bill,  praying  for  an  injunction, 
and  that  the  term  might  be  made  subject  to  his  demand.  The 
will  was  proved  in  March,  1809,  and  the  bill  filed  in  April,  1816, 
but  it  is  not  stated  when  the  lease  was  renewed.  The  court  con- 
sidered, that  a  debt  contracted  upon  the  credit  of  having  prop- 
erly in  possession  for  six  or  seven  years,  without  any  demand 
to  enforce  the  constructive  lien,  had  at  least  an  equal,  if  not 
superior  equity,  to  a  creditor  lying  by,  until  the  seizure  of  the 
goods  under  execution.     And  he  accordingly  dissolved  the  in- 
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junction,  so  tar  as  it  interfered,  to  prevent  the  sheriff  from  pro- 
ceeding to  sell.  To  me  these  cases  are  satisfactory  to  show,  that 
whenever  the  executor  has  so  dealt  with  the  assets,  as  to  be  re- 
sponsible for  a  devastavU^  or  has  used  them  in  a  manner  incon- 
sistent with  his  trust,  that  he  can  not  prevent  his  creditor  from 
seizing  them  in  execution. 

6.  It  is  difficult  to  suppose  a  more  clear  case  of  devastavii  in 
an  executor,  than  his  permitting  the  estate,  committed  to  his 
charge,  to  be  sold  for  the  payment  of  his  own  debts;  and  if  he 
does  so  permit,  it  is  entirely  equivalent,  so  far  as  the  common 
law  is  concerned,  to  a  sale  by  himself.  A  creditor  has  the  right 
to  pursue  the  assets,  when  the  executor,  contrary  to  his  trust» 
has  converted  them  to  his  own  use,  and  in  doing  so  he  can  not 
be  said  to  be  in  collusion  vrith  him.  I  entertain  no  doubt  whalr 
ever,  as  to  the  right  and  capacity  of  an  executor,  who  holds  the 
assets  of  an  estate,  in  accordance  with  the  trusts  of  the  will,  to 
prevent  a  sale  of  them  when  levied  upon,  by  interposing  a  claim 
imder  the  statute,  and  possibly,  too,  by  bill  in  equity.  It  de- 
serves consideration  also,  whether,  in  a  case  where  there  had 
been  no  deuastavU,  or  undue  delay  in  the  administration  of  the 
assets,  the  sheriff  or  plaintiff  in  execution  might  not  be  responsi- 
ble to  the  executor  in  his  representative  character. 

7.  The  cases  already  examined,  as  well  as  others  which  we 
cite,  show,  that  a  creditor  or  legatee  has  the  right  to  pursue  the 
assets  whenever  there  is  reason  to  apprehend  their  misapplica- 
tion by  the  executor,  either  voluntarily  or  by  the  coercion  of  an 
execution,  in  satisfiiction  of  his  own  debts;  and  that  in  all  that 
dass  of  litigation,  it  would  be  a  proper  subject  of  inquiry  be- 
tween the  parties  claiming  to  subject  the  property,  whether  the 
one  or  the  other  had  the  paramount  equity.  The  cases  of  PisMe 
V.  Street,  5  Port.  64,  and  Wter  v.  Davis,  5  Ala.  442,  show  that 
neither  the  creditor  nor  the  admimstrator  himself  can  reach  as- 
sets at  law,  when  they  have  been  sold  by  the  administrator, 
although  Buchasellingmay  in  itself  be  a  devastavit.  The  decui- 
ions  in  Whale  v.  Booth,  Quick  v.  Stames,  and  Say  v.  Bay,  before 
cited,  are  also  conclusive  to  show  that,  by  the  common  law,  the 
property  ia  altered  by  a  sale  under  execution,  and  assets  thus 
sold  can  not  be  reached  by  a  creditor  of  the  testatorin  the  hands 
of  a  purchaser  at  the  sheriffs  sale,  if  he  is  innocent  of  collusion 
with  the  executor.  My  own  conclusion  on  this  point  of  the  case 
is,  that  under  the  circumstances  disclosed  by  the  bill,  the  slaves 
were  prima  fade  liable  to  seizure  upon  executions  against  the 
defendant  Mosby,  individually,  and  that  a  purchaser  at  the  sher- 
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sale,  if  unaffected  by  fraud  or  collusion,  was  inrested  witti 
the  absolute  title,  bj  virtue  of  such  sale 

8.  I  shall  now  examine  the  case  with  reference  to  the  sup- 
posed liability,  on  account  either  of  an  actual  or  constructiTe 
collusion.  Actual  collusion  with  the  executor  is  not  asserted 
by  the  bill,  or  disclosed  by  the  answer  or  eyidence.  It  is  not 
eren  stated  in  the  bill,  that  the  executions  under  which  the  sales 
were  made,  were  at  the  suit  of  the  bank.  The  answer,  it  is 
true,  sets  out  the  purchase  and  assignment  of  Yarious  judg- 
ments, the  executions  upon  which  were  supposed  to  hare  a 
preference  of  lien,  in  consequence  of  being  first  in  the  sheriff's 
hands,  and  the  evidence  discloses  a  sale  under  various  execu- 
tions, to  the  amount  of  twenty-two  thousand  four  htmdred  and 
fifty-four  dollars.  The  charge  of  collusion  therefore,  rests  en- 
tirely upon  the  droumstance,  that  at  the  time  when  the  sheriff 
was  about  to  sell,  notice  was  given  to  the  persons  then  attend- 
ing, of  the  fact,  that  the  complainant's  iQgacy  was  unpaid,  and 
that  purchasers  would  be  held  responsible.  It  is  difficult  to 
conceive  that  such  a  proceeding  as  this  could  have  any  other 
effect  than  to  invite  and  encourage  fraud.  If  her  claim  was 
available  as  against  the  several  creditors,  no  reason  is  shown 
why  it  was  not  interposed  in  such  a  manner  as  to  enable  them 
to  contest  its  validity;  and  it  is  equally  difficult  to  assign  a  sat- 
isfactoiy  reason  why  she  should  prefer  to  pursue  a  great  num- 
ber of  purchasers,  at  the  risk  and  hazard  attendant  upon  such 
a  suit,  in  preference  to  proceeding  at  once  against  the  executor, 
before  the  levy,  or  against  him  and  the  creditors,  after  the 
seizure,  but  before  the  sale.  To  me  it  seems  obvious,  if  such 
a  notice  can  affect  the  purchaser,  with  notice  of  a  constructive 
lien,  that  the  sale  of  the  slaves,  instead  of  being  in  some  de- 
gree under  the  control  of  the  parties  to  the  execution,  would 
have  been  entirely  so,  under  that  of  the  complainant.  A  pur- 
chaser satisfactoiy  to  herself,  would  meet  witti  no  impediment, 
whilst  one  who  was  not  so,  would  reap  a  lawsuit,  as  the  only 
result  of  his  investment.  The  inevitable  consequences  of  giving 
effect  to  such  a  notice  in  this  case,  would  be,  either  to  delay, 
hinder,  or  defraud  the  creditors,  who  must  now  be  presumed  as 
rightfully  pursuing  their  demands,  or  to  enable  her  to  nominate 
a  purchaser  at  her  own  price.  Even  in  cases  where,  in  conse- 
sequence  of  a  collusive  purchase  from  an  executor,  the  sale 
would,  under  ordinary  circumstances,  be  set  aside,  a  waiver  has 
been  presumed  from  lapse  of  time:  MUot  v.  Mernmany  2  Atk. 
41;  McLeod  v.  DrumiMmdy  17  Yes.  162;  Bay  v.  Bay^  Ooop.  264 
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Here»  in  addition  to  the  fact  that  all  other  debts  and  legacies 
aze  asserted  by  the  bill  to  have  been  paid » the  property  is  removed 
into  another  state,  where  it  remains  for  nearly  fire  years,  and 
even  when  levied  on,  no  claim  is  interposed  by  the  executor,  in 
his  representative  character,  nor  any  proceedings  taken  by  the 
complainant  to  assert  her  claim  to  charge  the  assets.  Under 
these  ciroumstanoes,  if  the  suit  was  now  to  restrain  a  creditor  of 
the  executor,  from  proceeding,  to  me  it  would  be  difficult  to  ar- 
rive at  a  conclusion,  that  his  equity  was  inferior  to  that  of  the 
complainant,  after  such  delay.  But  when  the  creditor  has  been 
suffered  to  proceed,  without  one  legal  impediment,  with  the  levy 
and  sale,  I  think  it  is  too  late  then  to  affect  a  purchaser  with 
notice  of  a  claim  which  should  have  been  asserted  against  the 
creditor,  who  alone  is  competent  to  litigate  it.  • 

My  judgment  leads  me  to  the  conclusion,  that  the  bill  dis- 
closes no  substantial  equity,  and  ought  to  be  dismissed,  but  my 
brothers  attain  a  different  result,  which  they  will  announce. 

Obxond,  J.  I  agree  with  my  brother  Goldthwaite,  in  the 
positions  advanced  in  this  case,  except  so  far  as  he  maintains 
that  the  equitable  lien  of  the  complainant  was  lost,  by  her  omis- 
sion to  assert  it  by  a  suit  in  chancery,  before  a  sale  of  the  slaves, 
I  understand  the  doctrine  to  be  well  settled,  that  a  purchaser 
with  notice  of  an  existing  equity,  takes  subject  to  such  equity* 
and  I  know  of  no  case  which  holds  that  there  is  any  difference 
as  to  this  point,  between  a  purchaser  at  private  sale,  or  a  pur- 
chaser under  execution,  or  at  any  other  public  sale.  If  there 
be  notice  before  the  purchase  is  consummated,  the  purchaser  is 
affected  by  it,  and  will  take  the  property  subject  to  the  lien  or 
equity.  This  is  a  familiar  principle  of  courts  of  equity,  which 
it  is  scarcely  necessary  to  cite  authority  to  sustain,  and  which 
has  been  recognizsed  by  this  court:  Swoape  v.  Ikvtter,  4  Port. 
27;  MaU  v.  Olirk,  6  Ala.  863  [89  Am.  Dec.  827]. 

Nor  is  there  any  laches,  or  delay,  imputable  to  the  complain- 
ant. The  will  was  made  and  became  operative  in  September, 
1836.  The  bill  was  filed  the  tenth  of  May,  1842,  so  that  the  first 
annuity  was  just  payable  when  the  bill  was  filed.  It  is  true,  if 
the  executor  was  about  wasting  the  estate  so  as  to  endanger  the 
annuity,  she  might  have  filed  a  bill  quia  tiinet^  but  there  is  no 
evidence  that  she  knew  the  executor  was  becoming  involved,  or 
that  her  legacy  was  about  being  put  in  hazard.  The  case  of 
Aaton  V.  Ck^loway  et  <U.,  8  Ired.  Eq.  126,  is  a  strong  case  in  point. 
There,  a  testator  devised  land,  charged  with  the  payment  of  a 
legacy,  which  was  afterwards  purchased  by  Ckdloway,  with 
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notioe  of  the  eqmty,  and  retained  possession  for  twelve  jeara, 
when  he  died,  and  his  executors,  nnder  a  power  in  his  will,  sold 
to  another.  A  hill  was  filed  against  the  executors  of  Galloway, 
and  the  last  purchaser,  and  the  court  decreed  payment  of  the 
legacy,  from  Galloway's  executors,  although  at  the  time  of  filing 
the  luU,  there  wanted  but  three  days  of  the  time  when  the  stat- 
ute of  limitations  would  operate  as  a  bar  to  relief. 

The  executor  had  a  clear  legal  tide  in  the  slares,  and  that 
title  (charged  with  the  payment  of  this  annuity,  and  subject  to 
the  payment  of  ten  thousand  dollars  to  the  legatee,  if  she  suiv 
Tived  her  husband,  and  so  elected),  was  liable  to  sale,  for  the 
payment  of  his  debts.  In  this  aspect,  this  case  is  materially 
different  from  that  of  Bay  v.  Bay^  Coop.  264.  The  ground 
of  that  decision  is  the  long  delay  of  the  creditor  of  the  de- 
ceased, in  permitting  the  executor  to  retain  and  use  the  prop- 
erty as  his  own,  and  during  the  interval,  about  seyen  years,  the 
executor  had  changed  the  character  of  the  property  (a  leasehold 
of  the  estate),  by  renewing  the  lease  in  his  own  name.  Under 
these  circumstances  the  court  considered  the  eqtiiiy  of  the  cred- 
itor of  the  executor  equal,  if  not  superior,  to  that  of  the  cred- 
itor of  the  deceased,  and  refused  to  interfere  to  prevent  a  sale 
of  the  property  for  the  executor's  debts. 

In  this  case  there  has  been  no  delay — the  first  installment  of 
the  annuity  was  not  long  due  when  the  sale  was  made,  and  all 
that  could  be  reasonably  required  of  the  complainant,  was  to 
give  notice  as  soon  as  the  slaves  were  levied  on,  of  her  equitable 
lien.  The  difficully  which  appears  to  have  pressed  upon  my 
brother  is,  that  if  notice  merely  was  sufficient,  it  would  enable 
the  complainant,  by  creating  doubts  about  the  title,  to  nominate 
her  own  purchaser,  and  thus  covertly,  either  herself,  or  through 
the  medium  of  another,  to  buy  in  the  property  at  a  reduced 
price.  But  we  can  not  assume  that  such  was  her  intention,  or 
that  such  would  be  the  necessary  consequence  of  her  acting, 
and  there  can  be  no  doubt  that  such  a  design  consummated, 
would  be  a  fraud  upon  the  creditors,  which  could  be  reached  in 
this  court. 

If ,  indeed,  she  had  filed  a  bill  to  prevent  the  sale,  it  must 
have  been  upon  the  allegation  that  her  legacy  was  thereby  en- 
dangered, and  that  object  can  as  well  be  accomplished  now,  that 
by  the  sale  the  bank  has  become  the  owner  of  the  property,  with 
notice  of  her  rights,  as  it  could  have  been  before  the  sale.  Cer- 
tainly the  bank  is  in  as  good  a  condition  now,  as  it  would  have 
been  then;  as  it  can  not  be  supposed  that  the  notice  of  the  lien 
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could  hare  had  any  other  reendt  than  to  affect  the  value  of  the 
properly,  in  all  probability,  at  leasfc  to  the  extent  of^  the  lien. 
I  am  not  able  to  perceive  that  the  complainant  has  been  guilty  of 
any  laches  which  could  either  prejudice  her  rights,  or  injuri- 
ously affect  the  rights  of  the  creditors  of  Mosby,  and  the  bank 
having  purchased  with  full  notice  of  her  equitable  lien,  must 
take  the  property  subject  thereto. 
The  decree  of  the  chancellor  should  therefore  be  afBrmed. 

OoLLisB,  C.  J.  It  maybe  conceded,  so  tar  as  this  case  is  con- 
cerned, that  an  executor  may  so  act  in  respect  to  the  estate  of 
his  testator,  as  to  subject  it  to  levy  and  sale  for  the  payment  of 
his  individual  debts.  Without  stopping  to  consider  what  the 
law  is  upon  this  point,  I  am  satisfied  that  the  complainant 
had  an  equitable  lien  upon  the  estate  of  the  testator  for  the  pay- 
ment of  the  legacy,  bequeathed  her  by  his  will.  I  have  consid- 
ered the  argfument  of  my  brother  Goldthwaite,  and  acknowledge 
its  force,  yet  I  find  myself  unable  to  concur  in  the  conclusion, 
that  the  complainant,  by  failing  to  invoke  legal  coercion  before 
the  sale  was  made  under  the  execution  of  the  bank,  lost  her 
lien  upon  the  property  sold.  In  general,  it  may  be  necessary 
for  a  cestui  que  trust  to  protect  his  rights  against  one  proposing 
to  purchase  bona  fide^  and  for  a  valuable  consideration;  but  if 
one  purchases  with  notice,  he  can  not  hold  the  property  divested 
of  the  trust.  He  will  not  occupy  a  more  favorable  position  than 
the  trustee,  but  will  be  treated  as  such.  The  complainant  is  a 
married  woman,  and  it  is  not  perhaps  altogether  certain,  that 
even  a  notice  would  be  neoessaiy  for  the  protection  of  her  in- 
terest. But  be  this  as  it  may,  if  she  has  given  notice,  her  rights 
are  unaffected  by  the  sale.  I  am  therefore  of  opinion  that  the 
decree  should  be  affirmed. 


OoMM ON  Law  will  bb  Pbxbumbd  to  Pbevail  in  Sdteb  Statb,  and  to  gov- 
ern the  rights  of  partiei  to  a  contract  entered  into  therein,  in  the  abeenoe  of 
proof  aa  to  what  the  law  of  the  state  really  is:  Ihm»  v.  AdcuM^  35  Am.  Dec 
42. 

tiRXDiTOBS  OB  DisTBiBUTKES  MAT  FoLLOW  AssxTB  OF  EsTATB  in  the  bands 
of  third  persons,  when  they  have  been  enabled  to  obtain  them  by  oollnsioa 
with  the  representative  of  the  estate:  JohntUm  v.  Lewi$f  33  Am.  Dea  74. 

Bona  Fn>x  Pubchabbr  is  not  ErFEoncD  bt  Sbcbbt  Equitv:  Pe&rick  v. 
MarshaU,  4  Am.  Dec.  670;  White  v.  D<mgherty,  17  Id.  802;  bat  payment  be- 
fore receiving  notice  of  the  equity  is  necessary  to  constitute  a  bona  fide  pur- 
chaser: JeweU  V.  Palmer,  11  Id.  401;  Blig1U*B  Heira  v.  BanU,  17  Id.  136;  Jack- 
$on  V.  MrChemey,  Id.  521;  NaiUz  ▼.  MePhenon,  18  Id.  216;  DotweU  v.  J9a- 
cAofian,  23  Id.  280;  OrvmUme  v.  Cwrier,  24  Id.  230;  Dugan  v.  VaUier,  25  Id. 
105;  Dicktrmm  v.  THUnghtut^  Id.  528;  Unum  Canai  Co,  v.  Young,  30  Id.  212| 
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And  if  the  money  wm  aeoared  to  be  paid,  bat  not  aotoally  paid,  he  is  not  a 
hanajide  poiohaaer:  NcuU*  v.  MePheraon,  18  Id.  216;  Dugan  v.  VaUier,  26 
Id.  106;  and  a  pnrohaaer  with  notice  mt  any  time  before  he  ia  olothed  with 
the  legal  title  of  nn  oatatanding  eqnity,  ia  bound  by  aaeh  prior  equity:  iJoOfly 
▼.aUllaM»41Id.202. 


HOBITOK  V.   SmCTEL 

[8  ATiAHilfA,  T8.] 

BiflST  OF  Aanov  vo  Pxbsoval  Pbopbbtt,  which  if  enfocoed»  mi^t  naolt 

fn  the  recovery  of  the  poaaeaaion  of  each  property,  ia  not  liaUo  to  aainva 

on  meane  or  final  proceaa. 
Faxlvbi  to  Leavb  ths  Bona  Fidbs  of  a  Tkansfib  of  perannni  property 

to  the  jiu7»  where  there  waa  no  evidence  of  mala  fdt^  ia  not  error. 
ADmasioHB  oa  DiOLAaATioNS  of  a  Vkndob,  Made  bifobb,  or  at  the  time 

of  the  aale,  if  the  aame  woald  be  admfaaihle  againat  him,  are  •^mt—SKU 

againat  hia  vendee,  notwithatanding  anch  vendor  la  a  oonpetent  witneaa, 

and  within  the  proceaa  of  the  oonrt. 
Faiujbb  to  Admit  such  BvxDUffca,  if  it  dois  hot  Ikjvbioublt  Afibof 

the  party  offering  it,  will  not  warrant  a  revaraal. 

Attaohmbht.  This  was  an  iasoe,  tried  by  a  jury,  to  detennine 
the  rights  of  the  parties  to  certain  slaves  levied  upon.  Verdict 
was  given  for  the  claimant.  The  court  charged  the  jury,  in 
effect,  that  if  they  found  that  the  interest  of  the  defendant  in 
attachment  was  a  reversionary  one,  it  was  not  liable  to  seizure. 
Plaintiff  offered  to  prove,  at  the  trial,  that  prior  to  the  convey- 
ance under  which  the  claimant's  title  was  derived,  his  vendor  had 
stated  that  the  slaves  had  been  given  to  him  bj  his  father,  after 
the  plaintiff  B  debts  had  been  contracted.  The  court  excluded 
this  evidence,  to  which,  as  well  as  to  the  instruction  given,  the 
plaintiff  excepted.    The  further  facts  appear  in  the  opinion. 

71  J,  Jwdge^  for  the  plaintiff  in  error. 

JV.  Cook^  for  the  defendant  in  error. 

By  C!ourt,  Ooij:jxb,  C.  J.  In  Wver  v.  Daims  and  HumphrieB,  4 
Ala.  442,  it  appears,  that  an  administratrix  sold,  at  private  sale, 
a  slave  belonging  to  the  estate  of  her  intestate;  that  afterwards, 
a  creditor  obtained  a  judgment  against  her  in  her  representative 
character,  and  caused  an  execution  issued  thereon,  to  be  levied 
on  the  slave,  in  the  possession  of  a  person  who  had  purchased 
from  the  vendee  of  the  administratrix.  It  was  held,  that  an  ad- 
ministrator is  not  authorized  to  sell  the  personal  estate  of  his 
intestate  at  private  sale,  and  the  purchaser,  under  such  circum- 
stances, does  not  acquire  a  valid  title.  But  the  court  said,  al- 
though the  title  of  the  estate  is  not  divested  by  the  unauthorized 
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sale,  yet  it  does  not  follow  that  a  creditor  can  sabjeot  the  prop« 
erty  to  sale  under  ezeoation.  *'  We  have  nerer  understood,  that 
an  ezeoation  against  the  goods  and  chattels  of  any  person, 
oonld  be  so  nsed  as  to  transfer  a  mere  title,  unaccompanied  by 
the  possession.  It  is  obvious,  that  such  a  rule  would  be  liable 
to  abuse,  from  colIusiYe  arrangements,  by  which  a  person  out  of 
possession,  and  with  a  doubtful  title,  would  substitute  another 
in  his  place,  clothed  with  the  more  imposing  title  of  purchase 
under  a  sheriffs  sale.  Added  to  this  advantage,  the  possession 
itself  would  be  changed  by  the  seizure,  and  transferred  to  the 
purchaser.*'  Further:  **  Hie  relatiye  condition  of  the  parties 
would  be  entirely  reyersed,  and  the  unquestioned  possession 
which  before  was  held  under  a  defective  title,  would  be  turned 
into  a  mere  right  of  action.  We  apprehend  it  is  well  settled  that 
the  mere  right  of  action  of  a  defendant  in  execution  to  personal 
properly  is  not  the  subject  of  a  levy:  CommonweaUh  v.  Abell,  6 
J.  J.  Marsh.  476;  ThcmoB  v.  Thmias,  2  A.  E.  Marsh.  430,  and 
cases  there  cited."  In  the  case  from  which  we  have  so  largely 
quoted,  the  court  also  cite  Ooodwin  v.  Lloyd,  8  Port.  237;  Brown 
v.  Lipscomb,  9  Id.  472;  in  which  it  was  determined  that  a  person 
who  has  a  mere  right  of  action  to  personal  properly  can  not 
transfer  it,  so  as  to  authorize  a  suit  in  the  name  of  the  pur- 
chaser; and  say  that  it  is  alveays  a  question  for  the  jury,  whether 
the  adyerse  possession  is  bona  fide;  if  this  is  wanting,  the  trans- 
fer, whether  by  sale  or  execution,  will  be  inoperative. 

•We  have  cited  thus,  at  length,  the  case  reported  in  4  Ala., 
because  it  seems  to  us  to  be  conclusive  of  the  present,  both 
upon  the  charge  given  and  refused.  The  facts  show  that  the 
claimant  holds  the  slaves  in  question,  under  a  tiUe  adverse  to  the 
defendant  in  attachment;  whether  it  be  superior,  or  not,  is  imma- 
terial in  the  present  inquiry;  for  the  conflict  of  titie  depends, 
not  upon  the  fact  that  one  is  better  than  the  other,  but  upon  the 
opposite  pretensions  which  the  parties  set  up  to  the  same  object. 
It  is  not  neoessaiy,  in  the  posture  in  which  this  case  comes  be- 
fore us,  to  consider,  whether  the  slaves  conreyed  by  the  deed, 
in  trust  for  N.  J.  Talliaferro,  reverted  to  the  donor  l^  the  death 
of  his  son,  during  his  minority.  If  this  be  so,  the  interest  of 
the  defendant  in  attachment,  we  hare  seen,  is  a  mere  right  of 
property,  not  acquiesced  in  by  the  pariy  in  possession,  and  oon- 
sequentiy  not  liable  to  seizure,  by  mesne  or  final  process.  The 
charge  given,  it  is  true,  does  not  refer  the  bona  fides  of  the  pos- 
session of  the  claimant  to  the  jury,  but  assuming  that  it  origi- 
nated, and  is  continued  in  good  faith,  the  court  say,  that  the  re« 
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Tersionaiy  interest  of  the  defendant  can  not  be  reached,  by  an 
attachment  sued  out  at  the  suit  of  his  creditor.  This  charge, 
if  there  was  evidence  tending  to  prove  mala  fides,  would  be  ob- 
jectionable,  but  as  there  was  no  such  proof,  it  was  not  necessary 
to  embarrass  the  inquiries  of  the  jury,  by  laying  down  the  law 
upon  a  point  which  did  not  arise  out  of  ihe  evidence. 

The  admissions  or  declarations  of  the  assignor,  vendor,  or 
holder  of  personal  properly,  made  before  the  sale,  assignment, 
or  other  departure  with  his  interest,  are  evidence  against  his 
vendee,  assignee,  or  other  person  claiming  under  him,  immedi- 
ately or  remotely,  either  by  act  and  operation  of  law,  or  by  the 
acts  of  the  parties.  And  his  dechuations,  with  regard  to  his 
rights  and  liabilities,  are  in  like  manner  evidence  against  any  one 
coming  after  such  declarations  made,  into  his  place,  or  repre- 
senting him  in  respect  to  such  rights  and  liabilities.  In  case  of 
a  sale,  it  is  said,  that  such  declarations  of  the  vendor  made  pre- 
vious thereto,  as  would  be  evidence  against  himself,  are  also  ad- 
missible against  his  vendee.  And  this  without  regard  to  the 
question,  whether  the  vendor  be  a  competent  witness,  alive, 
capable  of  attending  court,  and  within  reach  of  its  process. 
The  cases  on  this  point  are  collected  by  Cowen  &  Hill,  in  their 
notes  to  Phillips  on  Evidence,  vol.  2,  pp.  596  to  608,  and  656  to 
669.  This  statement  of  the  rule  will  show,  that  the  evidence  of 
the  declarations  of  the  claimant's  vendor  were  admissible  upon 
principle;  and  the  only  remaining  question  is,  was  the  plaintiff 
prejudiced  by  their  exclusion. 

Li  Fenno  ei  al,  v.  Sayre  iB  Convene,  8  Ala.  458,  we  held,  that 
a  derivative  purchaser,  without  notice,  can  not  be  affected  by  a 
notice  to  his  immediate  vendor;  and  if  he  purchases  with  no- 
tice, he  may  protect  himself  by  the  want  of  notice  in  such 
vendor.  Sugden  says,  that  **  although  a  deed  be  merely  volun- 
tary, or  fraudulent  in  its  creation,  and  avoidable  by  a  purchaser, 
viz.,  would  become  void  by  a  person  purchamng  the  estate,  yet 
it  may  become  good  by  matter  ex  poet  facto;  as  if  a  man  make  a 
feoffinent  by  covin,  or  without  any  valuable  consideration,  and 
then  the  first  feoffor  enter  and  make  a  feoffinent,  for  a  valuable 
conisideration;  the  feoffee  of  the  first  feoffee,  shall  hold  the  lands, 
not  the  feoffee  of  the  first  feoffor;  for  although  the  estate  of  the 
first  feoffee  was,  in  its  creation  covinous,  or  voluntary,  and 
therefore  voidable,  yet  when  he  enfeoffed  a  person  for  a  valuable 
consideration,  such  person  shall  be  preferred  before  the  last:" 
Bug.  y.  and  P.  471;  Bumpus  v.  Plainer,  1  Johns.  Oh.  212;  Bo- 
thelle  V.  Edrriam,  8  Port.  851;  Eddinsr.  WUwn,  1  Ala.  287. 
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Now  if  fhe  olaimaat  was  a  bona  flde  pnrohaaer,  without  notice 
of  a  fraud,  or  of  faotB,  which  the  law  considers  sofficient  to  es- 
tablish it,  or  from  which  it  is  inferable,  then  he  could  not  be 
affected  by  a  notice  to  his  vendor.  There  is  nothing  in  the 
record,  as  we  before  remarked,  on  which  the  imputation  of  un* 
fairness  in  the  claimant's  purchase  can  rest.  This  being 
assumed,  the  liability  of  the  slaves  to  the  attachment  of  the 
plaintiff  can  not  be  maintained;  for  then  the  claimant's  posses- 
sion would  be  bona  fide,  under  a  claim  of  right,  honestly  ac- 
quired, which,  we  have  seen,  can  not  be  divested,  by  the  levy  of 
an  attachment  or  execution.  The  rejection  of  the  evidence  then, 
did  not  injuriously  affect  the  plaintiff. 
The  judgment  of  the  circuit  court  is  consequently  alBrmed. 


XyaaLAajOKms  of  Vhndob,  whxk  BvmuffCB  aoainbt  ms  Yxndxb  to 
8how  Fraud. — ^The  daoUrations  and  acts  of  a  vendor,  made  or  done  before 
the  exeoation  of  the  oanveyance  which  is  attacked  on  the  ground  of  f  raad»  ai« 
admiMible  in  evidenoe  against  the  vendee  to  show  each  fraud  on  the  part  of  the 
vendor;  bat  to  render  the  same  operative  against  the  vendee,  sach  evidenoe 
most  be  followed  by  testimony  tending  to  prove  knowledge  or  notice  of  the 
vendor's  frandnlent  intent  by  the  vendee.  This  role  is  one  of  frequent  ap- 
plication, and  althongh  decisions  may  be  found  to  the  contrary,  its  correct- 
ness is  estabUshed  by  an  overwhelming  weight  of  authority:  Landeeher  v. 
HaughkUing,  7  OaL  391;  Vtaher  v.  Webster,  8  Id.  109;  MerriU  v.  Meackum,  5 
Day,  341;  Hboie  v.  BoMna,  18  La.  Ann.  648;  Orovee  v.  Steel,  2  Id.  480;  JBr- 
win  V.  Baink  qf  KeaUndky,  5  Id.  1;  Cainon  v.  Johnaon,  11  Id.  757;  NeveU  v. 
Voarhie,  14  Id.  738;  McDoweU  v.  GckhmUh,  2  Md.  Ch.  370;  Ibeter  v.  Thomjh 
•M,  5  Gray,  463;  Alexander  v.  OoM,  I  Mass.  166;  Bridge  v.  IlgglesUm,  14 
Id. 246;  S. C, 7  Am.  Dec 209;  Wordeworlhr,  IFtUiafiis,  lOOBCass.  126;  Bwkig 
V.  Orety,  12Ind.  64;  Thampem  v.  Thompeon,  9  Id.  323;  WrigJU  v.  BrandU,  1 
Id.  336;  B^fing  v.  Litton,  12  Id.  260;  Hodge  v.  Thompeon,  9  Ala.  131;  Alem- 
emder  v.  OaldweU,  66  Id.  617;  TMaU  v.  Jaeobe,  31  Oram.  428;  De  Fremoe  v. 
Howard,  4  Iowa,  624;  Hughee  v.  Monty,  24  Id.  499;  Ohapd  v.  Olapp,  29  Id. 
194;  Farmer^  Bank  v.  Doufj^oms,  32  Miss.  469;  Beichart  v.  Oaetator,  6  Binn. 
109;  S.  C,  6  Am.  Dec.  402;  BMnson  v.  Pitaer,  3  W.  Va.  336;  Venable  v» 
UnUed  States  Bank,  2  Pet.  107;  Head  v.  Haiford,  5  Rich.  £q.  128;  Chadvnuik 
V.  i''oitn«r,69N.T.  404;  Pettiione  v.  PhAps,  36  Am.  Dec.  92;  QMdrgy.  Chrivot^ 
Uld.  193;  BeaehY.  OatUn, Aid. 221;  Fostery,  HaU,22ld.  400.  Theieasons 
of  this  rule,  and  the  principles  upon  which  it  is  founded,  were  concisely  stated 
by  the  court  in  Cfhadtoiek  v.  Fanner,  69  N.  T.  404,  an  extract  from  the  opinioo 
of  which  may  be  found  in  the  note  to  Cfuidrjf  v.  Orivot,  14  Am.  Dec  196. 

Whxbs  ths  Vendor's  Dxola&ations  abb  AOAnrsr  ms  Imtxbbbt.— In  ad- 
dition to  the  case  mentioned  above,  the  declarations  and  admissions  of  a 
vendor,  in  possession  of  the  land  conveyed,  relating  to  his  title,  and  adverse 
to  his  interest,  are  admissible,  not  only  against  himself,  but  alw>  against  his 
vendee  or  other  successors  in  interest.  The  decisions  upon  this  point  ai« 
numerous,  and  the  following  cases  are  cited  as  illustrating  the  rule,  and  show- 
ing the  dronmstances  under  which  it  applies:  Alexander  v.  Oaldwdl,  66  Ala. 
617;  Arthur  v.  Gayle,  38  Id.  269;  ^Beers  v.  Hawleg,  2  Conn.  467;  Norton  v. 
Pettibone,  7  Id.  319;  S.  C,  18  Am.  Dec  116;  FUeh  v.  Chapman,  lOConn.  12; 
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Moffen  y.  Moore^  Id.  13;  NeweU  t.  Hoberta,  13  Id.  71;  Smith  v.  Mturan,  17  Id. 
401;  JtanuhotUmv,  PMp$,  18 Id.  285;  Deming  v.  Carrington,  12Id.  1;  S.  C, 
90  Am.  Deo.  591»  and  note;  ffillv.  Bennett,  23  Conn.  363;  Chadwickr,  Fowneif^ 
69N.Y.404;iforrtf;y.^o«ter,83N.  H.  379;  HwibuHr.  Wheder,  40 Id. IS; 
Baher  v.  JETcMieO,  47  Id.  479;  ^eZfouw  v.  Fdlow,  37  Id.  75;  Dour  v.  Jewdl,  18 
Id.  340;  Woodt  ▼.  BlodgeU,  18  Id.  249;  ^^wnce  ▼.  ^mieJ^,  18  Id.  587;  BeU  ▼. 
IToodioord;  46  Id.  315;  Kneeland  v.  WiUofi,  12  CaL  241;  BoOo  v.  JVat»rro»  33 
Id. 459;  MeFaddem  y.  mimaher,  62  Id.  348;  iS^ttte  ▼.  AUaon,  8Qa.  201;  ifoaN 
1060  ▼.  Hturimm^  Id.  61;  fTo^oner  t.  Ooof^,  17  BL  239;  Rmwick  ▼.  JSeitipie^ 
9  £ich.  50;  Leger  v.  2>(^  II  Id.  109;  Blakt  v.  Everttty  I  Allen,  248;  Ot^ood 
▼.  CooUb,  1  Id.  77;  Hale  v.  SiOotoay,  1  Id.  21;  Yfeit  Cambridge  v.  Lexington^ 
2  Pick.  536;  0%«rcA  v.  Bttr^Aord^  8  Id.  327;  i^tZe*  v.  Patch,  13  Gray,  254; 
Oraham  y.  BrtM6y,  34  Miea.  272;  Covin  y.  iSM^A,  24  Mo.  22;  Dkiermm  y. 
OMnnan,  28  Id.  134;  Jaekean  y.  HoUowa^t  14  B.  Mon.  133;  Keener  y.  foif^ 
man,  16  Md.  296;  Webetery.8aundert,4BMr.&J.2S7;  Van  Blareom  r.  Kip, 
26N.  J.  L.  351;  Iknton  y.  Perrj^,  5  Vi.  382;  ffaie  y.  B«cA»  48  Id.  217;  Alger 
y.  Andrew,  47  Id.  238;  ^2(2ni  y.  OUnKn-e,  13  Me.  178;  Peabody  y.  HevfeU,  52 
Id.  33;  iffoifer  y.  ffertzogg,  2  Pa.  St  182;  Bead  y.  77koni9Mon»  5  Id.  327;  SL 
Clair  y.  Shale,  9  Id.  252;  Temple  v.  BM,  16  Id.  305;  Alden  y.  6tf0M,  18  Id« 
877;  WaUaee  y.  FTOcoa^  27  Tex,  60;  Jackaon  y.  Bard,  4  Johna.  230;  S.  C,  4 
Am.  Deo.  267;  Waring  v.  Warren,  1  Johns.  340;  Jackeon  y.  Shearman,  6  Id. 
19;  Jaekaon  y.  ^nder^on,  4  Wend.  474;  PadgeU  v.  Lawrence,  10  Paige,  170; 
&  C,  40  Am.  Dec.  232;  Jackaon  y.  Co2e,  4  Cow.  587;  Burlingaime  y.  BoMnu, 
21  Barb.  327;  PiUa  y.  VTtTcier,  1  N.  Y.  525;  Otfrney  y.  Mareha^,  34  Id.  301; 
Bmoen  y.  CAom,  98  U.  S.  254;  AUen  y.  MeGaughetj,  31  Ark.  252;  Came  v. 
IficoU,  1  Bing.  430;  Doraey  v.  Doraey,  6  Am.  Dec.  606;  Jaxikaon  v.  Patterson, 
11  Id.  756;  Strickler  v.  ITocie^,  13  Id.  649;  iSco^^  y.  Coleman,  15  Id.  71;  Jacl»on 
y.  Davie,  Id.  451;  Sumner  y.  Murphy,  27  Id.  397;  Corftin  y.  Jackaon,  28  Id. 
550;  BM  y.  iStniCA,  34  Id.  483. 

And  the  same  rale  applies  in  regard  to  the  admiaaibilityof  the  deoUxatioiia 
of  a  yendor  of  peraonal  property,  aa  appliea  in  the  case  of  the  yendor  of  land: 
Horton  y.  Smith,  8  Ala.  73;  Bamea  y.  MMey,  21  Id.  232;  Bowie  y.  Hunter,  4 
Cranoh  C.  G  699;  Venmum  y.  Thmpaon,  38  Dl.  143;  Bwibury  y.  BreU,  18 
Ind.  343;  Parker  y.  MiurMm,  34  Me.  386;  F%aher  y.  Jane,  38  Id.  534;  Me- 
Lanathan  y.  Patten,  39  Id.  142;  White  y.  Chadboume,  41  Id.  149;  Xamf  y. 
Xee,  2  Bioh.  168;  Crawley  y.  ITtfeier,  4  Id.  160.  Bat  aee,  contra,  Paige  y. 
Cagwin,  7  Hill,  361;  S.  C,  on^e,  68,  where  the  court  settled  the  rale  in 
that  atate,  after  aome  nnoertainty  in  the  prior  decisiona,  that  aaoh  eyidenoe 
in  oontroyeraiea  in  regard  to  peraonal  proprrty  are  not  admissible.  Before 
any  eyidenoe  of  each  declarations  or  admiaaiona  of  the  yendor  can  be  giyen, 
proof  of  posaeaaion  at  the  time  the  same  waa  made  mast  be  aatisfactorily 
eatabliahed:  ElUa  y.  Janea,  10  CaL  456;  Thomae  y.  Degraffenreid,  17  Ala.  602; 
Maiy  y.  /ones,  4  litt  21;  Whitney  v.  Bacon,  9  Gray,  206;  Tomtin  y.  Den,  4 
Hare,  76;  Siate  y.  Emory,  6  Jonea'  L.  133;  Reed  y.  Dickey,  I  Watta,  152. 

DsOLA&ATIOirB  OV  VXNDOB  AFTBB  CONYBTANOB  KOT  AdHISSIBLB. — JlX  Op- 

poaition  to  the  rale  laat  atated,  permitting  eyidence  of  the  declarationa  of 
the  yendor  to  be  giyen,  in  an  action  againat  the  yendee,  if  the  aame  were 
made  at  or  before  the  time  of  conyeyance,  it  ia  eqaally  well  aettled  that  eyi- 
denoe of  the  declarations  of  the  yendor,  made  snbaeqnent  to  the  tranafer,  are 
ftoadmiaaible:  Clemena  y.  Toggina,  1  Ala.  622;  iVice  y.  ^rane^  Bank,  17  Id. 
374;  MerriU  y.  Dawaon,  1  Homph.  563;  McKensne  y.  Hunt,  1  Port  37;  Cohn 
T.  Mutford,  16  CaL  50;  Hutehina  y.  Cattle,  48  Id.  152;  Taylor  y.  Robkneon,  2 
Allen,  562;  LyUr  y.  Mather,  9  Gray,  177;  Chtea  y.  Mowry,  15  Id.  564;  Simp- 
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9on  V.  Imogen,  Id.  397;  HcHbrooh  v.  Holbrooke  113  Mass.  74;  RuH  ▼.  Jfon^/SeU, 
26  m.  336;  J/j^erf  ▼.  McKensde^  26  Id.  36;  Dieiiaioay  t.  School  Directors,  40 
Id.  247;  Randegger  ▼.  Mrhardt,  61  Id.  101;  Biere  v.  McKinahy,  4  Minn.  204; 
Z>er^  V.  ChUup^  6  Id.  110;  NichoU  y.  JJoteAHsa,  2  Day,  126;  BroBkear  r. 
Burton,  3  Bibb,  9;  S.  C,  6  Am.  Deo.  634;  Sharp  v.  Yfyc^t^,  3  litt.  10;  S.  C.» 
14  Am.  Deo.  37;  Christopher  v,  Covington^  2  B.'hloiL  ^7;  Bhigv.Oray^  6  Id. 
868;  Merreweather  v,  fferran,  8  Id.  162;  QaMUfy.  Rose,  Id.  629;  J^rott  t.  Bar- 
day,  10  Id.  261;  Short  t.  7%tai^,  I  Meto.  397;  Pierce  ▼.  iteik^e,  37  Me.  63; 
Httm  ▼.  A)per,  6  Har.  ft  J.  276;  Fariday  t.  <9ebi!r,  6  Mias.  606;  Steward  v. 
Thomas,  36  Mo.  202;  Covin  v.  An«<A»  24  Id.  221;  PhoaUx  ▼.  Ingrahasn,  6 
Johns.  412;  Jackson  ▼.  Fmieii&uivA,  1  Id.  160;  Varick  v,  Briggs,  6  Paige,  823; 
EtH^ofrd  T.  Deiaoy,  8  Id.  80;  PadgeU  v.  ZatmfM!«,  10  Id.  170;  S.  C,  40  Am. 
Deo.  241,  and  note;  Vrooman  ▼.  King,  86  N.  T.  477;  Ward  v.  Saunders,  6 
Ired.  L.  382;  WiUiams  y,  Clayton,  7  Id.  442;  Farguson  ▼.  iSltaMr,  33  Pa.  St. 
411;  MeLamghlin  t.  ifeZxni^iUMi,  91  Id.  462;  Eby  ▼.  i^iy,  6  Id.  436;  Renwich 
T.  Renwick,  9  Rioh.  60;  McOaskmd  y.  Carmm,  1  Head,  117;  BvOard  y.  ^i^ 
lin^tf,  2  Vt.  309;  BrackeU  y.  VToK,  6  Id.  411;  Shepherd  y.  Hayes,  16  Id.  486; 
<9^  y.  Stroner,  32Qa.688;  ffowland  y.  Fuller,  8  Minn.  60;  Thompson  y.  J7er- 
Hn^,  27  Tex.  282;  Monroe  y.  Napier,  62  Qa.  386;  ^a«  y.  J^om,  62  Id.  681; 
HarreU  y.  Culpq>per,  47  Id.  636;  Sumner  y.  Cool;,  12  Kan.  162;  Carpenter  y. 
Cbi7>efiter,  8Bn8h,  283;  BarreUr.  Trtneh,fiAaL  Deo.  241;  J7ateAy.  ^Strodi^At, 
8  Id.  162;  Sharp  y.  Wicklilire,  14  Id.  37;  Osgood  y.  Manhattan  Co.,  16  Id.  d04| 
ChessT.  Chess,  21  Id.  860;  MaxweUv.  Moore,  30 Id.  666. 

This  rule  applies  alike  to  sales  of  personal  as  well  as  to  those  of  real  prop- 
erty: Minor  y.  PMUips,  42  HI.  123;  Beesmg  y.  McCloskey,  37  Id.  341;  CTray 
y.  Earl,  13  Iowa,  188;  Keystone  Iffg.  Co.  y.  Johnson,  60  Id.  142;  Lee  y. 
Buntoon,  1  Hoffin.  447.  Where,  howeyer,  prior  evidenoe  of  a  oombination 
between  the  yendor  and  yendee  is  giyen,  showing  an  intent  to  defrand  the 
ereditors  of  the  former,  his  declarations  and  admissions,  made  after  the  oon- 
yeyance  has  taken  plaoe,  are  admissible  against  the  yendee:  Waterbury  y. 
Sturtevant,  18  Wend.  363;  MeKee  y.  OOehrist,  3  Watts,  230;  Neal  y.  Poien, 
1  Head,  646;  Cuifier  y.  McCartney,  33  Barb.  166;  C^Neil  y.  Glover,  6  Gray, 
144;  Bonder  y.  Schechterfy,  91  Pk.  St  83;  Boyd  y.  Jones,  60  Mo.  464;  Hart- 
manr.  DiUer, 92 Vm.  St.  37;  PHoey.  JeidUii,4Watts,  86;  S. C, 28  Am.  Deo. 
686;  and  the  same  is  true  where  the  grantor  remains  in  possession  of  the  prop- 
erty oonyeyed,  alter  the  transfer:  Marsh  y.  Hcmpton,  6  Jones' L.  382;  Oregory 
y.  Frothinghem,  1  Ney.  263;  Grant  y.  Lewis,  14  Wis.  487;  Gidney  y.  Logan, 
79  N.  C.  214.  Bat  to  wsrrsnt  snoh  eyidenoe,  the  proof  of  possession  mnst  be 
dear  and  satisfiMtory:  Seiaby  r.  RedUm,  19  Wis.  17.  So,  also,  sabseqnent 
declarations  of  the  yendor,  made  in  the  presence  of  the  yendee,  snd  not  dis- 
sented from  by  him,  are  admissible.  In  snoh  case,  the  dedsrations  of  the 
yendor  are  held  to  be  implied  admissions  of  the  yendee:  Humphries  y.  Mc- 
CVeno,  9  Ark.  91;  GuHsUy.  La'mberton,^ldi.  109;  Myersr.  McKemOe,  26111. 
86;  Adair  v.  Adair,  38  Qa.  46;  Lark  y.  Linstead,  2  Md.  Gh.  162;  WUson  r. 
Woodruff,  6  Mo.  40;  McOlelUm  y.  Cormoatt,  2  Ooldw.  298;  Randegger  y.  JE^ 
hardt,  61  DL  101. 

DsoLA&^TioKB  ov  YwxmoB  BiaPSOTiNO  BouNDABT  LiNBs:  See  this  sabjeot 
•disoossed  at  length  in  the  note  to  Coate  y.  Speer,  15  Am.  Deo.  627. 

Whebb  a  Conyxtavce  ov  Pbopibtt  18  Mads  to  a  MARiintT>  Woman, 
dedaratlons  of  her  husband  to  the  effect  that  the  consideration  for  the  deed 
was  paid  oat  of  her  sepsrate  estate,  are  admiadble  ag»inst  the  husband's 
grsntee  to  proye  that  the  property  was  the  separate  estate  of  the  wife:  Moore 
y.  Jones,  10  P.  C.  L.  J. 
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DoBEMUB  V.  Walker. 

[8  Af.A»Hfi.  IM.] 

Hwiidini  BT  A  Shxbixf  of  Pbopeett  Sxzna>  uitdbb  EzBOunov,  apoa  n- 
oeipt  ol  the  turaal  bond  ttipiilating  for  its  return,  prorided  it  ie  found  to 
be  the  |irupeiiy  of  the  defendant^  does  not  deetroy  the  lien  of  the  execn- 
tion.  Snch  lien  will  be  in  abeyance  until  the  conflicting  daims  to  the 
property  aie  determined. 

^I^ior  ov  A  JusomNT,  ob  Fixbi  Facias,  si  mot  Dkratbd  by  the  judgment 
debtor  being  eabaeqaently  declared  a  bankrupt,  and  receiving  his  die- 
charge  aa  such,  under  the  pronaiooa  of  the  bankrajit  act  of  1841. 

MonoH  to  quash  an  exeoataon  leTied  upon  the  property  of  a 
judgment  debtor,  to  which  a  claim  had  been  inierpoeed  by  a 
third  person,  and  the  usual  bondgiven  to  try  the  right.  In  the 
lower  court  the  motion  was  granted,  upon  it  appearing  that 
subsequent  to  the  judgment  the  debtor  had  been  declared  a 
bankrupt,  and  discharged  as  such. 

B.  SqffM  and  BoUng,  for  the  plaintiff  in  error. 

A.  F.  Hopkins  and  T.  TFiOuimtf,  for  the  defendant  in  error. 

By  Court,  Oolldeb,  0.  J.  The  eighth  section  of  the  act  of 
1807,  **  concerning  executions,''  etc. ,  enacts  that  **  no  writ  of  fieri 
facias,  or  other  writ  of  execution,  shall  bind  the  property  of  the 
goods  against  which  such  writ  is  sued  forth,  but  from  the  time 
that  such  writ  shall  be  deUvered  to  the  sheriff,"  etc., ''  to  be  ex- 
ecuted,'' etc. :  Clay's  Dig.  208,  sec.  41. 

By  the  act  of  1812,  it  is  proTided,  that  where  a  sheriff  shall 
levy  an  execution  on  property  claimed  by  a  third  person,  the 
claimant  shall  make  oath  to  the  same,  and  give  bond  to  the 
plaintiff,  with  surety  in  a  sum  equal  to  the  amount  of  the  ex- 
ecution; conditioned  to  pay  the  plaintiff  all  damages  which  the 
jury,  on  the  trial  of  the  right  of  property,  may  assess  against 
him,  in  case  it  should  appear  that  the  claim  was  made  for  delay, 
etc.  It  is  provided  further,  that  the  sheriff  shall  return  the 
property  levied  on,  to  the  person  out  of  whose  possession  the 
same  was  taken,  upon  such  person  entering  into  bond  with 
surety,  to  the  plaintiff  in  execution,  in  double  the  amount  of  the 
debt  and  costs,  conditioned  for  the  deliv^y  of  the  property  to 
the  sheriff,  whenever  the  claim  of  the  property  so  taken  shall 
be  determined  by  the  court;  and  if  the  obligors  in  the  last  men- 
tioned bond  shall  neglect  or  refuse  to  deliver  the  property  to 
the  sheriff,  the  sheriff  shall  forthwith  return  the  bond  to  the 
clerk's  office  of  the  circuit  court;  and  the  same  **  shall  have  the 
force  and  effect  of  a  judgment,  and  execution  may  be  awarded 
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by  the  court  against  all  or  any  of  the  obligors  having  ten  daya^ 
notice  thereof."  The  execution,  or  a  copy  thereof  (where  it  is 
issued  from  another  couniy),  together  with  the  papers  pertain- 
ing to  the  claim,  are  returnable  to  the  circuit  court  of  the  county 
where  Ulie  fieri  facias  was  levied:  Clay's  Dig.  210,  211^  218,  see. 
63.  A  subsequent  statute  passed  in  1828,  repeals  so  much  of 
the  pre-existing  law  as  required  two  bonds  to  be  taken  for  the 
trial  of  the  right  of  property,  and  enacts  that  the  claimant  shall 
execute  a  bond  with  surety,  ''  payable  to  the  plaintiff  in  execu- 
tion, and  conditioned  for  the  forthcoming  of  the  property,  if 
the  same  be  found  liable  to  the  execution,  and  for  the  payment 
of  such  costs  and  damages  as  shall  be  recovered  for  putting  in 
the  claim  for  delay."  Further,  it  is  made  the  duly  of  the  jury, 
in  all  cases  when  they  find  the  property  subject  to  execution, 
*'  to  find  the  value  of  each  article  separately;  and  if  the  claim* 
ant  shall  fail  to  deliver  the  same,  or  any  part  thereof,  when  re- 
quired by  the  sheriff,  it  shall  be  the  duly  of  the  sheriff  to  go  to 
the  clerk,  and  indorse  such  failure  on  the  bond  by  him  returned, 
with  a  copy  of  the  execution."  It  is  then  declared  that  the 
bond  shall  have  the  force  of  a  judgment,  and  the  clerk  shall 
issue  execution  against  the  (slaimant  and  his  sureties,  for  the 
value  of  the  property  not  delivered,  etc.  And  by  this  latter  en- 
actment it  is  also  provided,  that  proceedings  for  the  trial  of  the 
right  of  property  shall  in  no  case  prevent  the  plaintiff  from  go- 
ing on  to  make  his  money  out  of  other  property  than  that  levied 
on  and  claimed,  if  to  be  found:  Act  of  1828,  Clay's  Dig.  213, 
214,  seas.  62,  64,  67,  68. 

The  construction  of  the  act  of  1807  has  been  uniform,  that 
the  delivery  of  a  fieri /ados  to  a  sheriff,  or  other  proper  execu- 
tive officer,  eo  instanii  operates  a  lien  upon  the  goods  of  the  de- 
fendant and  takes  from  him  the  right  to  dispose  of  them  free 
from  the  legal  incumbrance.  And  the  creditor  who  has  out- 
stripped all  other  competitors  in  the  race  of  diligence,  can  not 
be  defeated,  or  overreached,  by  a  junior ,;{eri/acia8  unless  he  has 
allowed  his  execution  to  become  dormant,  or  has  omitted  to  sue 
it  regularly  from  term  to  term.  It  may  be  conceded  that  the 
seizure  of  goods,  under  legal  prcicess,  merely  invests  the  officer 
with  a  spedal  property,  and  having  disposed  cf  them  as  the  law 
provides,  his  estate  is  at  an  end.  Such  a  concession  can  not  ben- 
efit or  prejudice  either  party.  It  proves  nothing  in  respect  to  the 
lien,  whidi  the  plaintiff  in  execution  acquires.  The  sheriff  may 
part  with  the  possession  without  in  any  manner  affecting  the 
plaintiff's  right;  and  we  apprehend,  such  has  been  the  effect  of 
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deliyermg  the  slaTes  levied  on,  in  this  case,  into  other  bands, 
upon  xeoeiTing  a  bond  stipulating  for  their  retam,  in  the  event 
that  they  shotdd  be  adjudged  to  be  the  property  of  the  defend- 
ant. The  tiial  of  the  right  of  property  as  provided  by  statute, 
is  quxui  a  proceeding  in  rem — ^the  specific  thing  is  to  be  restored 
if  the  claimant  shall  be  unsuccessful.  This,  we  think,  can  not 
entirely  destroy  the  lien;  it  may  keep  it  in  abeyance,  but  its 
actual  energy  will  revive,  and  may  be  coerced,  as  soon  as  the 
claim  interposed  shall  be  determined  to  be  indefensible. 

It  might,  if  necessaiy,  be  worthy  of  inquiiy,  whether  the  act 
of  1828,  in  modifying  the  law  so  as  to  require  a  single  bond  to 
be  executed,  embracing  substantially  the  conditions  of  both  the 
bonds  previously  necessaiy,  does  not  by  implication  require  the 
sheriff  to  deliver  the  property  levied  on,  to  the  claimant  instead 
of  the  defendant  in  execution.  Is  this  not  clearly  inferable  from 
Rives  S  Owen  v.  WObome,  6  Ala.  45;  and  Lcmgdxm  S  Co,  v. 
Brwmb/9  AdmWy  7  Id.  68>  Be  this  as  it  may,  it  was  directly 
decided  in  JfiOs  v.  WSUiamB  et  al.,  2  Stew,  t  P.  890,  that  an  exe- 
cution does  not  lose  any  lien  acquired  by  it,  if  it  is  subsequently 
suspended  in  its  operation  on  particular  proper^,  by  proceed- 
ings to  try  the  right,  even  under  the  act  of  1812.  So  in  Gamp- 
bell  V.  Spence  etal.^4t  Ala.  543  [89  Am.  Dec.  801],  we  say,  **  where 
the  right  to  issue  execution  is  merely  suspended,  as  in  the  case 
of  forthcoming  bonds,  and  bonds  to  try  the  right  of  property,'* 
the  lien  of  the  judgment  will  continue.  See  also  McBae  and  Au^ 
gusHn  v.  McLean,  8  Port.  188;  Bopkins  v.  Land,  4  Ala.  427; 
BarUeU  S  Waring  v.  Doe  ex  dem.  Oayle  and  PhUUpe,  6  Id.  805 
[41  Am.  Dec.  52],  and  cases  there  cited. 

It  is  argued  for  the  defendant  in  error,  that  although  the  lien 
may  not  be  impaired  by  the  claim  of  proper^,  that  the  third  sec- 
tion of  the  bankrupt  law  of  1841,  vests  all  the  proper^  and  rights 
of  property,  etc.,  of  the  bankrupt  in  the  assignee,  and  that  the 
eleventh  section,  and  the  last  proviso  to  the  second  section,  do 
not  exempt  from  its  operation  liens  created  by  act  of  law;  and 
if  they  do,  such  lien  must  be  made  available  through  the  instru- 
mentality of  the  district  court  The  third  section  certainly  em- 
ploys terms  of  very  extensive  meaning,  and  the  eleventh,  and 
proviso  to  the  second,  use  language  sufficiently  broad  to  em- 
brace liens,  created  either  by  the  law,  or  act  of  the  parties.  In 
Ex  parte  Foster,  5  Law.  Bep.  55,  Mr.  Justice  Story  says,  that  an 
attachment  for  the  recovery  of  a  debt  under  the  laws  of  Massa- 
chusetts, when  levied,  does  not  create  such  an  absolute  lien,  as 
is  entitled  to  protection,  and  priority,  under  the  bankrupt  act 
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of  oosgiess,  but  gives  a  contingeiit  lien»  dependent  upon  the 
creditor's  obtaining  a  judgment.  That  if  the  debtor  should  be 
decreed  a  bankrupt,  and  receive  a  discharge  under  the  act,  that 
discharge  could  be  pleaded  as  a  good  bar  to  the  suit,  in  the  na- 
ture of  a  plea  puis  darrein  conHntumce;  and  therefore  under  such 
circumstances  ought  to  prevent  the  plaintiff  from  obtaining  a 
priority  of  lien  over  the  general  creditors  of  the  defendant,  on 
the  property  attached  in  his  suit.  "  Consequently,"  says  the 
learned  judge,  **  the  creditor  ought  to  be  enjoined  against  fur- 
ther proceedings  in  his  suit,  except  so  far  as  the  district  court 
should  allow,  untQ  it  should  be  ascertained  whether  the  debtor 
obtained  his  discharge  or  not." 

But  after  judgment  obtained,  it  was  conceded,  that  no  in- 
junction should  be  awarded.  "  The  proceedings  in  bankruptcy 
after  the  judgment,  can  have  no  effect  whatsoever  upon  the  judg- 
ment, or  upon  the  property  attached  in  the  suit."  The  credit- 
or's right  is  then  made  perfect,  being  no  longer  conditional,  or 
contingent,  but  has  attached  absolutely  to  the  property;  and 
the  court  has  no  authority  to  deprive  him,  or  by  an  injunction 
to  obstruct  the  proceedings  on  his  execution.  If  the  bankrupt 
obtains  his  discharge  it  would  be  no  defense  to  the  due  execu- 
tion and  discharge  of  that  judgment,  in  the  regular  course  of 
proceeding  thereon;  for  the  debtor,  after  judgment,  has  no  day 
in  court  to  plead  any  bar  or  defense:  In  JUaUer  of  Cook,  6 
Law  Rep.  448.  See  also  Martin  v.  Mirtin,  1  Yes.  sen.  211-218; 
Lee  V.  Park^  1  Keen,  724.  In  Kittredge  v.  Warren^  7  Law  Bep. 
77,  the  superior  coiurt  of  judicature  of  New  Hampshire,  in  a  well 
considered  opinion,  determine  that  an  attachment  of  property 
upon  mesne  process  bona  fide  made,  before  any  act  of  bankruptcy, 
or  petition  by  the  debtor,  is  a  lien  upon  property,  valid  by  the  laws 
of  the  state;  and  within  the  proviso  of  the  second  section  of  the 
bankrupt  act  of  1841.  That  the  means  of  the  attachment  being 
saved  by  the  proviso,  the  means  of  making  it  effectual  are  also 
saved:  and  the  certificate  of  discharge  of  tlie  bankrupt  can  not, 
when  pleaded,  operate  as  an  absolute  bar  to  the  further  mainte- 
nance of  the  action.  If  pleaded,  the  plaintiff  may  reply  the  ex- 
istence of  the  attachment,  in  which  case  a  special  judgment  will 
be  entered,  and  execution  issued  against  the  property  attached. 

The  district  court  of  Maine,  in  Smithy  Assignee^  v.  Gordon  et 
oZ.,  6  Law  Bep.  313,  recognize  the  law  as  laid  down  in  Foster 
and  in  Cook's  cases,  holding,  that  after  a  lien  upon  the  realty  of 
the  debtor,  by  a  judgment,  or  upon  his  personal  estate  by  a 
fieri  /acia8,  a  decree  in  bankruptcy  subsequently  rendered  can 
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not  defeat  it.  In  the  same  case,  it  was  decided,  that  although 
all  the  proper^,  etc.,  of  the  bankrupt  passed  to  the  assignee, 
jet  the  assignee  is  not  bound  in  all  cases  to  take  possession  of 
erexy  part  of  it.  If  it  would  be  rather  a  burden  than  a  benefit 
to  the  estate,  he  may  allow  it  to  remain  with  the  bankrupt,  and 
if  the  assignee  elects  to  take  it,  he  must  do  so  in  a  reasonable 
time;  for  if  he  lies  by  for  an  unreasonable  time,  and  allows  third 
persons  in  the  prosecution  of  their  rights  to  acquire  alien  on 
the  property,  he  will  be  held  by  such  delay  to  have  made  his 
election  not  to  take. 

TnExparieThe  OUyBanko/New Orieam, 8 How.  (IT.  S.) 292, 
the  following  question  arose:  What  is  the  true  nature  and  ex- 
tent of  the  jurisdiction  of  the  district  court  sitting  in  bank- 
ruptcy >  It  was  admitted,  "  that  independent  of  the  bankrupt 
act  of  1811,  the  district  courts  of  the  United  States  possess  no 
equity  jurisdiction  whatsoever;  for  the  previous  legislation  of 
congress  conferred  no  such  authority  upon  them.  Whatever 
jurisdiction,  therefore,  they  now  possess,  is  wholly  derived  from 
that  act.*'  The  court  say,  there  is  no  doubt  that  liens,  mort- 
gages, and  other  securities  are  within  the  purview  of  the  last 
proviso  of  the  second  section,  so  far  as  they  are  valid  by  the 
state  laws,  and  are  not  to  be  annulled,  destroyed,  or  im- 
paired, under  the  proceedings  in  bankruptcy;  but  they  are  to  be 
held  of  equal  obligation  and  validity  in  the  courts  of  the  United 
States,  as  they  would  be  in  the  state  courts.  Further:  **  We 
entertain  no  doubt,  that  under  the  provisions  of  the  sixth  sec- 
tion of  the  act,  the  district  court  does  possess  full  jurisdiction 
to  suspend  or  control  such  proceedings  in  the  state  coifrts,  not 
by  acting  on  the  courts,  over  which  it  possesses  no  authority, 
but  by  acting  upon  the  parties  through  the  rnstrumentaliiy  of 
an  injunction,  or  other  remedial  proceedings  in  equity,  upon 
due  application  made  by  the  asmgnee,  a  proper  case  being  laid 
before  the  court  requiring  such  interference."  But  it  was  said, 
that  although  the  district  court  does  not  possess  such  a  jurisdic- 
tion, there  is  nothing  in  the  act  which  r^uires  that  it  shall  in 
all  cases  be  absolutely  exercised.  On  the  contrary,  where 
suits  are  pending  in  the  state  courts,  and  there  is  nothing  in 
them  which  requires  the  equitable  interference  of  the  district 
court,  to  prevent  any  mischief  or  wrong  to  other  creditors  un- 
der the  bankruptcy,  or  any  waste  or  misapplication  of  the  assets, 
the  parties  may  well  be  permitted  to  proceed  in  such  suits,  and 
consummate  them  by  proper  decrees,  and  judgments;  especially 
where  there  is  no  suggestion  of  any  fraud,  or  injustice,  on  the 
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part  of  the  plaintiib  in  those  snitB.  The  act  itself  contemplates^ 
that  such  soits  may  be  proBeoated,  and  farther  proceedings  had 
in  the  state  conrts;  for  the  assignee  is,  by  the  third  section,  au- 
thorized to  sne  for  and  defend  the  properfyTested  in  him  under 
the  bankraptqr,  '*  subject  to  the  orders  and  directions  of  the 
district  court;"  '*  and  all  suits  at  law  and  in  equiiy  then  pend- 
ing, in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and 
defended  by  such  assignee  to  its  final  conclusion,  in  the  same 
way  and  manner,  and  with  the  same  e£Eect  as  they  might  have 
been  by  the  bankrupt." 

We  haTe  cited  these  decisions  thus  at  length,  because  the  pro- 
visions of  the  bankrupt  law  have  not,  to  any  great  extent,  been 
drawn  in  question  before  us,  and  every  case  that  arises,  being 
most  probably  decisive  of  others,  we  deem  it  i>eculiarly  proper 
to  proceed  with  great  caution.  The  case  before  us  is  certainly 
one  of  no  difficuliy.  Here,  upon  motion  of  the  defendant  in 
execution,  the  levy  of  a  fieri  facias,  which  operated  as  a  lien  be- 
fore he  was  declared  a  bankrupt,  after  a  decree  and  certificate  of 
discharge,  is  quashed.  The  property,  rights  of  property,  etc., 
of  a  bankrupt,  we  have  seen,  all  passed  to  the  assignee,  on  whom 
it  devolved  to  prosecute  and  defend  all  suits  pending  against 
him.  The  application  for  the  benefit  of  the  bankrupt  act,  did 
not  invest  the  debtor  with  other  rights  as  it  refifpects  the  prop- 
erty, etc.,  yielded  up  by  him,  than  he  previously  possessed,  and 
it  would  not  be  allowable,  at  his  instance,  to  vacate  the  levy  of 
process,  after  his  bankruptcy  was  established,  for  a  cause  that 
would  not  have  been  previously  available. 

While  it  has  been  held,  that  the  assignee  may,  by  an  injunc- 
tion, or  some  other  remedial  proceeding  in  equity,  arrest  litigi^ 
tion,  to  which  the  bankrupt  is  a  party  in  the  state  courts,  it  is 
conceded  that  there  is  nothing  so  potent  in  a  petition  in  bank- 
ruptcy, and  the  judicial  action  in  such  suit,  as  to  inhibit  the 
atate  tribunals  from  entertaining  a  suit,  to  which  the  bankrupt 
or  his  assignee  is  a  party.  But  untQ  the  extraordinary  power, 
which  it  is  said  the  act  of  congress  has  conferred  upon  the  as- 
signee and  the  district  court  is  put  in  requisition,  there  is  noth- 
ing to  impede  the  regular  course  of  procedure  in  the  state 
courts.  We  have  seen  that  the  lien  of  a  judgment  is  recognized 
as  operative  against  the  assignee,  as  it  respects  the  real  proper^ 
of  the  bankrupt,  and  that  the  personalty  will  be  bound  by  the 
execution.  In  either  case  the  lien  is  preserved  according  to  the 
rights  of  the  creditor  at  the  time  the  bankruptcy  is  established. 
If  the  lien  is  then  absolute,  it  completely  overrides  the  decree. 
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and  Uie  creditor  will  be  let  in^  to  the  enjoyment  of  its  fnuta. 
Hub  being  the  oase,  neither  the  bankrapt  nor  hie  assignee  could 
vacate  the  proceedings  under  Oiejierifaoias  by  numng  to  quash 
the  levy^  unless  such  a  motion  was  founded  upon  something 
more  than  is  shown  by  the  record. 

It  does  not  eren  appear  thai  the  bankrupt's  schedule  embraced 
the  properly  levied  on,  or  that  the  assignee,  as  such,  asserted 
any  claim  to  it,  and  (if  necessary)  we  should  perhaps  infer  from 
the  record,  that  the  schedule  did  not  include  it,  as  the  claim  had 
been  regularly  interposed,  before  the  petition  in  bankruptcy,  of 
the  defendant  was  filed.  But,  be  this  as  it  may,  it  is  sufficiently 
shown,  that  the  mere  fact  of  the  defendant  being  a  certificated 
bankrupt,  furnished  no  warrant  for  quashing  the  levy. 

The  judgment  of  the  circuit  court,  rendered  on  the  defend- 
ant's motion,  is  consequently  reversed,  and  the  cause  remanded* 

JUDOMXHT  DiBTOB'8  BANKSUPTOr,  EltBOT  OV  ON  ATCAOBiaDIT  OB  JUDO* 

MBIT  Lixv:  See  /WnHiii  Bamh  t.  BatehMer,  89  Am.  Deo.  eOl,  note  61L 

JtrDOiODfT  Lixv  n  rot  Lost  ob  Dbtbotbd  by  the  ghring  of  forthoom* 
log  bonde,  or  bonde  to  try  the  right  of  property:  OamipbeU  ▼.  Spmee,  SO  Am. 
DeaaOl. 


MoLendon  v.  Jonbcl 

[8  AXiOiAiiA,  9M.] 

JviMiiiHT  Bolls  avd  Entbus  mat  bx  Substitutxd,  fay  order  ol  oooit^ 
indepeodent  of  statatory  aathorizatioii,  when  the  original  reooide  are 
loet;  and  the  matters  thna  mifaetitated  beoome  of  equal  validity  to  tfaooe 
iHiich  are  destroyed. 

Such  Substitution  mat  bx  Obdbbxd  upon  a  Showxno  bt  AmnAynsae 
to  what  the  lost  records  contained,  after  a  personal  notice  upon  the  op- 
posite party,  sufficiently  explicit  to  advise  him  of  the  natoro  of  the  mo- 
tion, and  to  enable  him  to  controvert  the  affidavits  submitted  in  support 
thereof. 

Lost  records.  This  was  a  proceeding  to  establish  the  record 
and  judgment  in  the  suit  of  Jones  y.  McLendon,  obtained  in  the 
year  1839,  commenced  by  a  notice  dated  March  28, 1844,  di- 
rected to  McLendon,  or  his  attorney,  and  signed  by  the  attor- 
ney of  Jones.  The  notice  was  returned  by  the  sheriff  as  exe- 
cuted, but  upon  whom  did  not  appear.  Upon  the  hearing  an 
order  was  made,  finding  that  the  original  record  had  been  d»> 
stroyed  by  fire,  and  ordering  its  substitution. 

J.  Cochran,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant  in  error. 
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Bj  Ootirt,  GtoLDTHWAiTB,  J.  The  transoript  in  this  causa 
shows  nothing  which  is  sufficient  to  support  the  judgment  ren- 
dered by  the  court;  whether  the  proceeding  is  an  original  one, 
in  the  manner  of  an  ordinary  suit,  or  whether  it  is  looked  upon 
as  a  proceeding  to  substitute  lost  papers,  or  to  supply  a  new  rec- 
ord in  the  place  of  one  destroyed  by  fire,  or  other  accident.  The 
consequence  is,  that  there  must  be  a  reversal  of  the  judgment 
rendered.  But,  as  we  are,  perhaps,  authorized  to  infer,  from  a 
notice  found  in  the  transcript,  this  may  be  an  attempt  to  supply 
the  record  and  proceedings  of  a  cause,  in  consequence  of  the 
destruction  of  a  former  record,  it  will  not  be  irregular  to  exam- 
ine into  the  power  of  a  court  to  do  this,  either  as  conferred  by 
the  common  law  or  by  statute.  The  particular  act  of  assembly, 
approved  the  fourteenth  of  February,  1843,  entitled  an  act  to 
establish  lost  records  in  Henry  county,  does  not  seem  to  confer 
any  new  authority  on  the  circuit  court,  in  this  particular,  or  in 
any  way  a£Fect  that  which  it  had,  unless  the  approval  of  the  ac- 
tion of  the  commissioners  then  appointed,  and  making  its  judg- 
ment thereon  subject  to  revision  in  this  court,  by  writ  of  error, 
is  to  be  so  considered:  See  acts  of  1842-^,  p.  88.  The  general 
statute,  conferring  jurisdiction  on  the  circuit  courts,  and  their 
judges,  gives  them  power  to  examine,  correct,  and  punish  the 
omissions,  neglects,  corruptions,  and  defaults  of  clerks,  etc.: 
Clay's  Dig.  294,  sec.  29;  but  independent  of  this  express  grant 
of  power,  which  perhaps  does  not  extend  to  the  case  of  sup- 
plying a  new  record,  where  one  has  been  lost,  the  authoriiy 
exists  in  virtue  of  the  full  and  plenaiy  powers  with  which  these 
courts  are  invested,  to ''  minister  ample  justice  to  all  persons  ao- 
cording  to  law.*' 

Cases  must  frequently  have  occurred  in  which,  by  accident, 
the  records  of  courts  of  justice  have  been  destroyed  or  lost,  and 
it  would  seem  strange,  if  the  common  law  had  provided  no  ad- 
equate means,  by  which  the  injuries  growing  out  of  such  acci- 
dents could  be  averted,  or  remedied.  Although,  in  the  element- 
ary works  upon  the  science,  we  can  find  no  express  reference  to 
such  a  power,  yet  this  may  arise  from  the  fact  that  its  existence 
was  never  questioned.  In  the  first,  and  indeed  only  case,  we 
have  found  in  the  English  reports,  upon  the  subject,  the  substi- 
tution of  the  entire  record  seems  to  have  been  considered  quite 
a  matter  of  course.  All  that  is  said,  is  a  neglect  of  entering 
judgment,  and  a  loss  of  the  roll  having  been  sufficiently  shown 
to  the  court,  a  rule  was  made,  that  the  clerk  should  sign  a  new 
roll,  whereon  is  entered  the  judgment  signed  in  the  cause  isk 
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Ulchaelmaa  term^  1729.  This  was  thirtj  years  preTious  to  the 
motion  to  supply  the  loss:  Douglass  v.  YaUop,  2  Burr.  722.  So 
too  in  Jackson  ex  dem.  Smith  ▼.  Hammond,  1  Oai.  496,  the  su- 
inreme  court  of  New  York  allowed  the  party  to  make  up  and  file 
a  new  nisi  prius  recordi  with  a  postea  to  be  indorsed  thereon, 
conformably  to  the  minutes  of  the  trial,  and  also,  to  enter  up 
judgment  and  issue  execution.  This  was  done  after  a  lapse  of 
six  years,  upon  an  affidavit  that  the  record  roll  had  been  lost  or 
burned.  In  WhUe  y.  Lovejoy,  8  Johns.  448,  Skfi.fa.  upon  a  levy 
having  been  accidentally  burnt,  the  court  ordered  a  nemfi.fa. 
to  be  made  out,  and  delivered  to  the  sheriff.  In  our  own  courts, 
it  has  long  been  the  practice  to  permit  the  substitution  of  copies, 
when  the  original  papers  have  disappeared  from  the  files,  either 
hj  accident  or  design:  Dozier  v.  Joyce,  8  Port  803;  WUUams  v. 
Powea,  9  Id.  493;  WUhersm  v.  Btxmham,  5  Ala.  608.  From  the 
authorities  cited,  it  seems  clear  that  judgment  rolls  and  entries 
may  be  substituted,  when  the  original  records  are  lost,  and  that 
the  matters  thus  substituted,  by  order  of  the  proper  courts,  be- 
come records  of  equal  validity  to  those  which  are  destroyed. 

2.  The  manner  of  correcting  the  loss  appears,  from  the  oases 
cited,  to  be,  to  show  by  affidavits,  what  the  records  contained, 
the  loss  of  which  is  to  be  supplied.  Of  course  the  substitution 
can  only  be  made  after  a  personal  notice  of  the  intention  to 
move  the  court,  and  this  notice  should  be  sufficiently  explicit  to 
advise  the  opposite  parly  of  what  is  intended;  and  such  also  as 
will  enable  him  to  controvert  the  affidavits  submitted  in  support 
of  the  motion.  If  the  affidavits  are  met  with  denials,  by 
counter  affidavits,  it  will  obviously  be  necessary  to  proceed  with 
the  utmost  caution;  and  when  the  evidence  leaves  the  matter 
doubtful,  or  uncertain,  the  motion  ought  to  be  denied.  In  the 
present  case,  the  notice  is  defective,  as  not  containing  a  suffi- 
cient description  of  the  record  proposed  to  be  made  anew,  or 
its  conformiiy  with  that  which  is  said  to  have  been  destroyed, 
therefore  it  is  useless  to  remand  the  case,  as  the  motion  ought 
not  to  be  entertained  upon  the  notice  given. 

Judgment  reversed. 

Lost  OB  Distbotxd  BaooBO  mat  bb  PtevxD  bt  PABOKit  Fmdmw.Aidem^ 
M  Am.  Deo.  61. 
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LowTHEB  V.  Chappell. 

£8  Ali41t41f4,  S83.] 

Lubujtt  ov  a  Subxtt  on  a  FltoMxaaoBT  Note,  barred  by  the  ttetote  ol 
limitefeloos,  is  not  reviTsd  by  the  principal's  sabeeqiient  aoknowledgment 
and  proniiie  to  psy. 

AflSDMPBiT  on  two  pxomissoxy  notes  dated  January  17, 1829, 
against  a  snreiy.  It  appeared  that  prior  to  the  oommenoement 
of  this  action  the  notes  had  been  barred  by  the  statute  of  lim- 
itationSy  but  that  within  six  years  the  principal  had  made  part 
payments  on  acoonnt  and  had  promised  to  pay  the  remainder. 
Upon  this  state  of  facts  the  court  charged  the  jury  that  the  d»> 
f  endant  was  not  liable. 


J.  K  BeUer^  for  the  plaintiflh  in  error. 

O.  W.  Ounn^  for  the  defendant  in  error. 

By  Court,  GoLDTHWArrB,  J.  The  principle  upon  which  the  d»> 
cision  of  Whitcomb  t.  WhiHng,  2  Dong.  652,  is  rested,  has  often 
been  doubted  in  the  English  courts,  and  frequently  denied  in 
our  own.  Without  reference  to  the  many  adjudicated  cases  on 
this  much-TCzed  question,  it  will  be  permitted  us  to  state,  the 
constant  leaning  now,  of  all  courts,  is  to  restore  the  statute  of 
limitations  to  its  proper  standing,  and  give  it  the  effect  which 
its  authors  eyidently  intended  it  to  have;  i.  e.,  to  shut  out  all 
litigation  upon  the  expiration  of  the  limited  period,  unless  ^e 
original  promise  is  rerived  by  something  equiTalent  to  an  ex- 
press promise  to  pay,  by  the  parly  sought  to  be  charged.  To 
this  effect  are  BeU  v.  Hbrrisan,  1  Pet.  351;  Clemeniaon  y.  Williams, 
8  Cranch,  72;  Jones  v.  Moore,  5  Binn.  573  [6  Am.  Dec.  428]; 
Levy  T.  Cadet,  17  Serg.  &  B.  126  [17  Am.  Dec.  650];  Exeter 
Bank  ▼.  SyMvvan,  6  N.  H.  137;  and  many  other  cases  might  be 
added.  When  one  person  becomes  bound  with  others,  either 
upon  a  joint  contract,  or  as  a  surely,  there  is  no  reason  why  the 
admission  of  those  with  whom  he  is  joined,  that  the  debt  is  un- 
paid, or  their  promise  to  pay  it,  shall  operate  to  his  prejudice, 
because  it  seems  entirely  evident,  that  such  admission,  or  prom- 
ise, may  be  made  without  a  knowledge  of  the  circumstances 
which  exist  between  the  holder  of  the  debt  and  the  other  par- 
ties, who  are  sought  to  be  thus  charged.  In  many  cases,  where 
the  contest  is  with  respect  to  the  Talidiiy  of  the  contract,  there 
is  great  force  in  the  argument,  that  as  all  have  a  common  inter- 
est under  the  contract,  the  admissions  of  one  shall  operate 
against  all;  but  even  there  it  entirely  fails,  if  the  contract,  in 
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point  of  fact,  was  a  several  one,  and  other  parties  are  subee- 
quently  joined  as  sureties;  it  would  be  most  unreasonable  to  al- 
low the  admission  of  a  subsequent  surety,  to  validate  a  defective 
oontraot,  bo  as  to  bind  his  principal;  and  on  the  other  hand,  it 
would  be  equally  so  by  the  admission  of  the  principal  to  extend 
the  term  for  which  the  surety  has  consented  to  be  bound.  Con- 
ceding then,  that  the  payments  made  by  the  principal  debtor,  in 
this  cause,  in  1886,  and  his  admission  of  the  debt  as  existing,  in 
1888,  coupled  with  his  promise  to  pay,  had  the  effect  to  prevent 
the  statute  from  running,  as  to  him,  yet  it  in  no  wise  prevented 
it  from  doing  so  as  to  the  sureties.  The  legal  effect  of  their  en- 
gagement is,  to  continue  bound  for  the  principal  for  six  years, 
after  the  period  limited  for  payment,  and  no  act  or  admission, 
which  is  not  their  own,  can  impair  this  effect  of  the  original 
contract.  It  follows,  that  the  law  was  correctly  ruled  by  the 
circuit  court. 
Judgment  affirmed. 

PaoMXBi  BT  Ohs  oj  Sbvbul  Qbuoobs  oav  iroT  Rmmotm  the  bar  of  the 
■Mat*  of  Wmlftatinm  ai  agaiurt  the  oihan:  Powen  v.  SmOkgaUt  40  Am. 

Dacaei. 


Smoot  v.  Mobbhoxtbbl 

[8  ATiA»*lf4,  870.] 

l^uvsvsR  ov  A  Dtrx  Bn«L  tob  a  Valuablx  Ck>ii8mxBATioy,  by  aa  IomIv- 
ant;  who  eabaequently  indorses  the  same  after  his  diMihai|^  in  baak- 
mptqy,  vests  the  right  of  action  thereon  in  the  transferee. 

PSBanEBXNCV  GrvEN  bt  a  Dbbtob  to  bis  Cbbditor,  to  bb  Vom  onder  the 
bankruptcy  laws,  must  be  the  voluntary  act  of  the  debtor,  and  not  ariaa 
in  ooDsequenoe  of  any  previous  agreement  with  his  creditor  for  seoority. 

AflSDMPSiT  on  a  due  bill,  made  by  Smoot  to  one  Ingraham.  It 
appeared  that  in  December,  1841,  Ingraham  transfened,  with- 
out indorsement,  the  bill  in  question  to  Morehouse,  in  payment 
of  an  existing  debt.  That  subsequently,  and  after  Ingraham's 
discharge  in  bankruptcy,  he  indorsed  the  note  at  the  request  of 
Morehouse.  Upon  this  state  of  facts  the  defendants  requested 
the  court  to  charge  the  jury  that  the  plaintiff  was  not  entitled 
to  recover.  The  court  refused  so  to  do.  The  further  facts  ap- 
pear in  the  opinion. 

Stewart,  for  the  plaintiff  in  error. 

By  Court,  Goldthwattb,  J.  The  question  raised  here,  as  to 
the  authority  of  the  bankrupt,  under  the  circumstances  of 
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case,  to  indorse  the  due  bill,  though  entirely  new  in  our  courts^ 
seems  to  have  often  arisen  in  those  of  England.  Thus  in  Smith 
r.  Pickering,  Peak.  Cas.  69,  the  drawers  of  a  bill,  who  were  also 
its  payers,  delivered  it  to  the  plaintiff  for  a  valuable  considera- 
tion, but  forgot  to  indorse  it.  They  afterwards  became  bank- 
rupt, and  then  indorsed  it.  In  a  suit  against  the  acceptor,  it 
was  held  that  the  indorsement  was  valid.  So  in  an  anonymous 
case,  reported  iu  1  Camp.  422,  note,  the  bill  was  delivered  to 
the  indorsee  more  than  two  months  before  the  commission,  with 
intent  to  transfer  the  property  in  it,  but  the  indorsement  was 
not  in  effect  written  within  the  two  months.  Lord  Ellen- 
borough  held,  that  the  writing  of  the  indorsement  had  refer- 
ence to  the  delivery  of  the  bill.  In  Watkins  v.  MdiUe,  2  Jac.  t 
W.  243,  it  is  said  that  the  administrator  of  a  bankrupt  may  in- 
dorse a  bill  under  such  circumstances^  for  the  transfer  for  con- 
sideration is  the  substance,  and  the  indorsement  a  mere  form, 
which  creates  an  equitable  right,  entitling  the  holder  to  call  for 
that  form.  The  case  of  Feaae  v.  Hirgt,  10  Bam.  &  Cress.  122, 
though  not  stated  at  length  in  the  American  edition,  seems  to 
sustain  the  right  of  the  payee^  under  such  circumstances,  to  be 
discharged  from  a  suit  by  the  assignees.  In  addition  to  the 
cases  cited,  Mr.  Chitiy  has  collected  many  more  bearing  on  the 
same  question,  and  all  seem  to  concur  that  the  transferee  for  a 
valuable  consideration,  is  entitled  to  have  the  paper  indorsed, 
either  by  the  bankrupt  or  the  assignee,  and  that  a  suit  can  be 
maintained,  though  the  indorsement  is  put  on  the  bill  or  note 
after  the  bankruptcy:  Chit,  on  Bills,  227,  723,  724.  We  think 
the  same  rule  must  obtain  under  our  bankrupt  act,  which  vests 
in  the  assignee  the  only  beneficial  interest  of  the  debtor. 

In  relation  to  the  second  question  presented  by  the  bill  of 
exceptions,  it  is  said  the  delivery  of  the  due  bill  was  made  in 
December,  1841,  in  accordance  with  the  provision  to  that  effect 
previously  made,  and  possibly  in  1840;  that  soon  afterwards, 
the  debtor  applied  to  be  discharged  as  a  bankrupt.  The  charge 
asked  for  is,  that  if  the  deliveiy  was  made  in  contemplation  of 
bankruptcy,  the  payment  was  utterly  void.  The  preference 
which  is  spoken  of  in  the  second  section  of  the  bankrupt  act,  is 
also  inhibited  by  the  English  bankrupt  acts,  and  under  them, 
the  uniform  construction*  is,  that  the  preference,  to  be  void, 
must  be  a  voluntary  act  of  the  debtor,  and  not  arise  in  conse- 
quence of  an  J  previous  agreement  with  his  creditor  for  security: 
Chit,  on  Bills,  235.  Under  the  circumstances  in  evidence,  there 
was  nothing  before  the  jury  from  which  a  fraudulent  preference 
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could  be  presumed,  and  therefore  the  charge  requested  was 
properly  refused  for  the  reason  that  the  question  was  not  in- 
▼olyed  by  the  proof.  This  point  is  not  much  pressed  in  the 
brief  sulnnitted,  but  we  have  thought  it  best  to  give  it  this  brief 
considerationy  as  it  is  not  abandoned. 

We  can  peroeiTe  no  error  in  the  action  of  the  court  below, 
and  its  judgment  is  therefore  affirmed.  . 

PaifSBBNan  Gr^iN  bt  a  Dbbtor  to  a  Cbxdizob»  wbxk  Yens  under 
biiikrnpt  or  iniolTent  kws:  See  Orwqford  v.  Taifhr,  26  Am.  Deo.  664,  and 
note;  Dukmqf  ▼.  H^ffman^  28  Id.  219,  end  note  eiting  prior  oeeee  in  this 
i|  WoodXnary  t.  Bowman^  81  Id.  40. 


Walker  t;.  Watboub. 

[8  AT.i»4W4,  tfa.3 

FAvnnov  Fbhcib,  under  thx  Act  ov  1807>  ere  the  Joint  pitupert^  of  the 
adjoining  proprietors,  end  upon  each  !■  enjoined  the  dntj  of  keeping 
them  in  good  repair. 

Adjoinino  Pbopbirob  oak  not  Maiktain  av  Aonov  egalnet  hie  imme- 
diate neighbor  for  an  injury  oaneed  by  an  insufficient  fence. 

AnJonoNo  Peofbixtob  mat,  attbb  Afpuoation  to  me  ImisDiAra 
KnoaBOB  to  repair  the  partition  fence,  and  hie  ref oeal  ao  to  do,  peifotm 
the  neoeesary  work  himself,  and  recoyer  therefor,  althon^  the  reviewew 
contemplated  by  the  statate  have  not  been  appointed. 

Xbbpabs  dobb  not  Lib  at  thb  Inbtangb  ov  an  adjoining  proprietor, 
against  his  neighbor,  for  the  breach  of  an  agreement  to  keep  the  parti- 
tion fence  in  repair. 

Tbbspass.    The  opinion  states  the  facts. 

T,  A.  WdUcer^  for  the  plaintiff  in  error. 

Obkond,  J.  The  decision  of  this  case,  must  depend  upon 
the  proper  construction  of  the  act  of  1807,  in  regard  to  **  fences 
and  indosores:"  Clay's  Dig.  241.  The  foorth  section,  which  is 
to  regulate  this  inquiry,  provides,  that,  '*  For  the  better  ascer- 
taining, and  regulating  partition  fences,  it  is  hereby  directed, 
that  where  any  neighbors  shall  improve  lands  adjacent  to  each 
other,  or  where  any  person  shall  inclose  any  land  adjoining  to 
another's  land  already  fenced  in,  so  that  any  part  of  the  first 
person's  fence  becomes  the  partition  fence  between  them,  in  both 
these  cases,  the  charge  of  such  division  fence,  so  far  as  inclosed 
on  both  sides,  shall  be  equally  borne  and  maintained  by  both 
parties.  To  which,  and  other  ends  in  this  law  mentioned,  each 
county  court  shall  nominate,  and  appoint,  so  many  honest  and 
able  men,  as  they  shall  think  fit,  for  each  county  respeotiTely, 
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to  view  all  such  fences  about  whidh  any  difference  may  happen, 
or  arise,  and  the  aforesaid  persons  in  each  counly  respectively, 
shall  be  the  sole  judges  of  the  charge  to  be  borne  by  the  delin- 
quent, or  by  both,  or  hj  either  parly;  and  of  the  sufficiency  of 
all  fences,  whether  partition  fences  or  others.  And  where  they 
judge  any  fence  to  be  insufficient,  they  shall  give  notice  thereof 
to  the  owners  or  possessors;  and  if  any  one  of  the  said  owners 
or  possessors,  refuse  the  request  of  the  other,  and  due  notice 
given  by  the  said  reviewers,  shall  refuse  to  make  or  repair  the 
said  fence  or  fences,  or  to  pay  the  moiely  of  the  charge  before 
made,  being  a  division  fence,  within  ten  days  after  notice  given, 
then,  upon  proof  thereof,  before  two  justices  of  the  peace,  of 
the  respective  counties,  it  shall  be  lawful  for  the  said  justices, 
to  order  the  person  aggrieved  and  suffering  thereby,  to  repair 
the  said  fence  or  fences,  who  shall  be  reimbursed  his  costs  and 
charges,  from  the  person  so  refusing  to  make  good  the  said  par- 
tition fence,  or  fences;  and  the  said  costs  and  charges  shall  be 
levied  upon  the  offender's  goods  and  chattels,  under  warrant 
from  the  said  justice,  by  distress  and  sale  thereof." 

This  act  was  a  most  laudable  and  praiseworthy  effort  on  the 
part  of  the  legislature,  to  dry  up  the  fertile  sources  of  litigation, 
and  controversy  between  neighbors,  arising  from  partition  fences. 
To  accomplish  this  object,  the  act  makes  partition  fences  joint 
properly,  equally  belonging  to  the  adjoining  proprietors,  and 
upon  each  and  both,  the  duty  is  devolved  of  keeping  them  in 
good  repair.  If  one  of  the  parties  refuses  to  perform  his  por- 
tion of  the  labor  in  keeping  up  the  fence,  and  the  fence  is  ascer- 
tained to  be  out  of  repair,  the  other  has  the  right  to  peif  orm  the 
labor  himself,  for  which  the  statute  affords  him  a  prompt  and 
adequate  remedy. 

It  may  be  that  the  county  court  has  omitted  to  peif  orm  its 
duly  by  appointing  the  "  honest  and  able  men,"  who  are  to  view 
the  fence,  and  ''  be  the  sole  judges  of  the  charges  to  be  borne 
by  the  delinquent:"  but  this  omission  of  the  county  court  to 
perform  this  important  duly,  does  not  repeal  the  law.  Whether 
they  are  appointed  or  not,  a  partition  fence,  whether  it  was  orig- 
inally erected  by  one,  or  is  the  joint  product  of  both  the  propri- 
etors of  the  adjoining  lands,  remains  the  joint  properly  of  both, 
and  upon  each,  and  upon  both,  is  devolved  the  duly  of  keeping 
every  portion  of  it  in  good  repair.  It  results  necessarily,  that 
neither  can  maintain  an  action  against  the  other,  for  an  injuiy 
caused  by  an  insufficient  fence,  because  it  is  his  own  fence, 
which  it  is  his  duly  to  keep  in  repair,  and  which,  if  either  will 
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not  aid  in  keeping  up,  the  other  may  repair  at  his  expense. 
If  the  viewers  have  not  been  appointed  by  the  oounty  court,  the 
insofficienoy  of  the  fence  could  be  established  by  the  proof  of 
witnesses;  and  if,  upon  application  by  one  adjoining  proprietor 
to  another,  be  will  not  aid  in  repairing  the  fence,  he  may  per- 
form the  labor  himself,  and  recoTer  the  value,  either  before  a 
justice  of  the  peace  or  in  the  courts  of  record,  as  the  case  may 
require. 

The  bill  of  exceptions  states,  that  one  half  of  the  partition 
fence  belonged  to  each  of  the  adjoining  proprietors;  that  the 
defendant's  part  was  low  and  delapidated,  and  out  of  repair, 
over  which  the  cattle  of  the  latter  jumped  into  the  cotton  field 
of  the  plaintiff,  and  committed  the  injury  complained  of.  If 
by  this  we  are  to  understand,  that  there  was  a  special  contract 
between  these  parties,  that  one  should  keep  up  one  half  of  the 
fence,  and  the  other  the  remaining  half,  it  will  not,  in  our  opin- 
ion, yary  the  result,  because  if  that  be  the  predicament  of  the 
case,  the  action  should  have  been  for  a  breach  of  this  contract. 
The  precise  object  of  the  statute  was  to  preyent  these  vexatious 
suits,  which  are  so  productive  of  bad  feeling  among  neighbors, 
and  to  provide  a  domestic  tribunal,  which  at  little,  if  any  ex- 
pense, would  settle  these  controversies  much  better  than  they 
can  ever  be  settled  in  courts  of  justice.  An  appeal  to  the  courts 
is  effectually  prevented  by  making  a  partition  fence  joint  prop- 
erty, as  already  explained,  and  if  this  law  has  been  varied  by  a 
contract  between  these  parties,  a  suit  should  have  been  brought 
for  its  violation,  and  not  an  action  of  trespass,  which,  under  the 
provisions  of  the  statute,  can  not  be  maintained. 

It  results  from  these  considerations,  that  the  court  erred  in 
its  refusal  to  charge  as  asked  for  by  the  defendant,  and  its  judg- 
ment is  therefore  reversed  and  the  cause  remanded. 

CoLLDBB,  C.  J.  The  act  cited  in  the  opinion  of  the  court, 
provides,  that  partition  fences  made  under  certain  circum- 
stances shall  be  kept  up  at  the  mutual  expense  of  the  persons 
whose  inclosures  are  thus  separated;  but  it  neither  expressly,  nor 
by  construction  takes  from  one  of  the  parties  whose  grounds 
have  been  trespassed  upon,  by  the  cattie  of  the  other,  in  con- 
sequence of  the  part  of  the  fence  which  the  latter  should  have 
repaired,  being  dilapidated,  the  right  to  maintain  the  action  of 
trespass  to  recover  damages.  The  remedy  which  the  statute 
affords  would  not,  nor  could  have  been  intended  to  repair  such 
an  injury.  Even  if,  as  supposed  by  my  brethren,  there  was  a 
contract  between  the  plaintiff  and  defendant,  that  the  partition 
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fencer  across  which  the  catOe  passed,  should  be  repaixed  liy  the 
defendant,  that  famishes  no  defense  to  the  action  in  the  pres- 
ent case.  In  a  snit  upon  the  contract,  could  damages  be  giren 
for  the  trespass,  or  would  they  be  limited  by  the  cost  of  repair- 
ing? Be  ibis  as  it  may,  I  am  satisfied  that  if  the  action  of  tres^ 
pass  is  not  the  only,  it  is  maintainable  as  a  cumulative  remedy. 
These  views  lead  me  to  dissent  from  the  opinion  just  pro- 
nounced. 


Ball  v.  Bane  of  Alabama, 

[8  ATiARaM4,  000«] 

KonoB  TO  AK  Inbobsxb  ov  the  Dishonor  of  a  Bnx  mat  n  Invbbsmd 
from  the  evidence  of  the  cashier  of  a  bank  which  held  the  bill,  to  the 
efifeot  that  the  bill  and  protest  were  receiTed  by  him,  in  dae  oourae  of 
mail,  from  the  place  of  payment,  after  maturity,  and  that  it  was  the  in- 
variable oostom  of  the  bank  to  notify  the  indorsen  of  dishonored  paper 
immediately  upon  receipt  of  the  protests. 

Siuyyjm  Who  Agiubis  to  Aoospt  Two  pbr  Cbnt.  iob  Rtohaiios  npoii 
the  net  amonnt  of  sales  made  by  }^  agent  at  a  distant  place,  is  not 
entitled  to  take  advantage  of  the  flactnations  in  the  price  of  exchange 
between  sach  place  and  the  point  of  shipment. 

CuEBx  OF  A  COTJBT  HAS  NO  AtiTHOBiTT  TO  Rbgbivs  Monxt  in  discharge 
of  an  action  which  is  pending,  or  which  may  probably  be  brought  in  the 
fatoie. 

ArxcmsMT  at  Law  can  not,  without  his  Clont's  Bxpbbss  Consent, 
remit  a  liability  which  his  client  might  enforce  against  a  witness,  for  the 
purpose  of  removing  the  interest  of  such  witness,  so  as  to  render  him 
competent  to  testify. 

AooouNT  ov  Sales  Rendered  bt  an  Agent  to  lus  principal  Im  admissible 
in  evidence  against  the  shipper,  if  the  former  was  also  the  agent  of  the 
ktter. 

AssuMFflrr  on  a  bill  of  exchange  against  an  indorser.  The 
defendant  pleaded  non  assumpeii,  payment,  and  set-off.  To  prove 
that  due  notice  of  the  dishonor  of  the  bill  was  given  to  the  de* 
fendant,  the  plaintiff  showed  by  the  ofiScers  of  the  bank,  that 
protest  was  made  in  New  Orleans  where  the  bill  was  payable. 
That  such  protest,  together  with  a  large  number  of  others,  was 
received  in  due  course  of  mail  from  New  Orleans,  and  that  it 
was  the  iuTariable  custom  of  the  bank  to  notify  the  prior  parties 
to  dishonored  paper  immediately  by  the  next  mail  after  receiv- 
ing the  notices  of  protest.  The  bill  in  question  was  drawn  by 
one  P.  P.  Brown,  against  a  shipment  of  cotton,  the  receipt  for 
which  was  held  by  the  bank  as  collateral  security,  under  an 
agreement  which  provided,  among  other  things,  that  such  cot- 
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ton  should  be  shipped  only  to  the  agents  of  the  bank.  To  prove 
the  sale  of  the  cotton,  the  plaintifr  offered  in  evidence  the  ac- 
count of  sales  of  their  agents,  to  which  the  defendant  objected^ 
but  his  objection  was  oTerruled.  The  defendant  then  offered 
P.  P.  Brown  as  a  witness,  to  prove  the  sale  of  the  cotton  by  him 
and  payment  of  the  proceeds  to  the  bank.  The  witness  was  ob- 
jected to,  and  excluded  on  the  ground  that  he  was  the  drawer 
of  the  bill;  whereupon  the  defendant's  counsel  offered  to  pay 
into  court  a  sum  sufficient  to  cover  the  cpsts,  and  to  discharge 
the  witness  from  any  claim  the  defendant  might  have  against 
him,  and  then  offered  the  witness,  who  was  again  excluded* 
The  further  facts  appear  in  the  opinion. 

£  W,  Peek  and  L.  Clark^  for  the  plaintiff  in  enor. 

B.  F.  Porter,  for  the  defendant  in  error. 

ByOourt,  Collxkb,  0.  J.  1.  Wethinkiteniirely  clear,  that  the 
oourtvexyproperlyrefused  to  charge  the  jury,  that  the  testimony 
of  the  cashier  and  his  assistant  was  no  evidence  that  the  notice 
of  the  protest  of  the  bill  vras  deposited  in  the  post-office  in  New 
Orleans,  in  time  to  be  forwarded  by  the  first  mail  after  its  die- 
honor.  True,  these  witnesses  could  not  testify  that  the  notice 
was  thus  mailed,  because  they  were,  at  the  time  of  the  protest, 
some  hundreds  of  miles  distant  from  New  Orleans;  but  the  facta 
they  state  are  quite  convincing,  and  inconsistent  with  the  idea 
that  notice  was  not  duly  received  by  the  plaintiff,  and  addressed 
and  mailed  in  duo  season  by  its  assistant  cashier  to  the  defend- 
ant. The  manner  of  doing  business  by  the  bank,  and  the  ab- 
sence of  any  memoranda  by  the  cashier,  showing  irregulariiy  in 
the  receipt  of  the  notice,  raise  a  presumption  sufficiently  strong 
to  sustain  a  verdict  against  the  defendant.  In  Oarean  v.  The 
Bank  of  the  Stale  of  Alabama^  4  Ala.  148,  it  was  held,  that  the 
jury  would  be  warranted  in  inferring  a  notice  of  the  dishonor  of 
a  bill  was  regularly  given. 

2.  The  agreement  under  which  Brown  shipped  his  cotton 
through  the  bank  to  New  Orleans,  does  not  entitle  him  to  the 
difference  of  exchange  between  Alabama  bank  paper  and  par 
funds  at  the  time  the  bill  matured.  It  is  expressly  provided  l^ 
the  seventh  article  of  the  agreement,  that  two  per  cent,  exchange 
shall  be  allowed  on  the  net  amount  of  the  sale,  if  it  be  made  in 
New  Orleans  or  New  York.  This  stipulation  is  not  controlled 
by  the  fluctuation  in  the  price  of  exchange,  but  the  drawer  of 
the  bill  is  entitied  to  the  benefit  of  it,  though  the  paper  currency 
3f  Alabama  might  have  appreciated  so  as  to  be  equivalent  U> 
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gold  and  silYer.  And  on  the  other  hand,  the  bank  is  entitled 
to  retain  a  sufficiency  of  the  proceeds  of  the  cotton  to  extinguish 
the  bill,  without  allowing  more  than  two  per  cent,  for  exchange, 
though  its  paper  may  have  greatly  depreciated  after  the  purchase, 
and  before  the  maturity  of  the  bill.  The  rate  of  exchange  be- 
tween different  places  is  subject  to  all  the  -vicissitudes  of  com- 
merce, and  any  contract  for  the  payment  of  a  fixed  per  cent,  at 
a  future  day,  must  at  best  be  hazardous.  This  being  the  case, 
the  seventh  article  of  the  agreement  is  not  obnoxious  to  the  laws 
against  usury,  or  any  rule  of  policy;  and  must  therefore  be  sup- 
ported.    ConvenHo  vincit  dcU  legem. 

8.  Mr.  Greenleaf,  in  his  treatise  on  eridence,  lays  it  down 
generally,  that  the  surely  or  bail  may  be  made  a  competent  wit- 
ness for  his  principal,  by  depositing  in  court  a  sufficient  sum  of 
money  to  cover  his  liability;  p.  477.  And  such  would  seem  to 
have  been  the  decision  in  Bailey  ▼.  Hde^  8  Car.  &  P.  560; 
Pearcy  v.  Fleming^  5  Id.  508.  See  also  BaiUie  ▼.  Hole,  1  Moo.  & 
M.  289.  In  AUm  ▼.  Hawks,  18  Pick.  79,  it  was  held,  thatwhere 
goods  attached  are  returned  to  the  defendant,  upon  a  receipt 
giyen  by  a  third  person,  stating  the  Talue  of  the  goods  and 
promising  to  deliver  them  to  the  officer  in  case  the  plaintiff 
should  recover,  the  competency  of  the  receiptor  to  testify  in 
the  suit  may  be  restored  by  placing  in  his  hands  a  sum  of  money 
equal  to  the  whole  amount  for  which  he  can,  by  possibility,  be 
liable  on  his  receipt.  To  the  same  effect  axe  HaU  ▼.  Baylies,  15 
Pick.  51;  and  Beckley  ▼.  Freeman,  Id.  468.  See  also  Boberts  v. 
Adams,  9  Greenl.  9;  Chaffee  ▼.  Thormas,  7  Cow.  858;  CoQxm  ▼. 
McCrwmmen,  8  Mart.  (N.  S.)  166-169.  In  Meeker^ s  Assignees  ▼. 
WUXiaTnson,  8  Mart.  865,  870,  it  was  adjudged,  that  if  a  party 
interested  only  on  account  of  costs,  deposit,  or  offer  to  deposit 
with  the  clerk,  such  sum  as  shall  be  directed  by  the  court,  to 
coyer  the  costs,  in  case  he  shall  be  decreed  to  pay  any,  his  in- 
terest will  not  be  thereby  removed. 

In  some  of  the  cases  cited,  the  money  was  placed  in  the  hands 
of  the  party  offered  as  a  witness.  This  was  clearly  sufficient  to 
neutralize  tibe  interest  which  would  otherwise  have  rendered  him 
incompetent;  for.  if  the  witness  should  be  charged,  he  would 
have  the  means  of  payment  provided,  by  which  he  might  relieve 
himself,  and  if  his  liability  should  not  be  fixed,  he  could  refund 
the  money  deposited  with  him.  So  that  it  would  be  unimpor- 
tant to  him,  whether  the  one  i>arty  or  the  other  was  successful 
in  the  cause.  In  the  other  cases  a  sum  of  money  equal  to  the 
immediate,  or  consequential  liability  of  the  vntness  vras  depoo- 
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ited  'wiCh  the  proper  officer  of  the  court,  and  this  it  was  held 
was  equiTftleiit  in  law  to  a  release.  If  it  is  competent  for  a 
court  to  make  its  clerk  the  keeper  and  custodian  of  money  paid 
under  such  circumstances,  and  such  payment  will  satisfy  a  judg- 
ment to  be  rendered  in  a  suit  afterwards  to  be  brought,  then  it 
is  difficult  to  conceire  of  any  objection  to  thus  making  an  inter- 
ested witness  competent  to  testify.  We  will  briefly  consider 
what  are  the  duties  and  powers  of  a  clerk  in  this  respect. 

The  act  of  1812  declares,  that  every  clerk  shall  enter  into 
bond  conditioned  (among  other  things),  "  for  the  due  and  faith- 
ful execution  of  his  office:''  Clay's  Dig.  143,  sec.  2;  and  the  bond 
proyided  by  the  act  of  1819,  is  conditioned  **  for  the  faithful 
discharge  of  the  duties  of  their  offices:"  Id.,  sec.  8.  By  the 
fifth  section  of  the  act  of  1884,  ''  to  provide  a  more  summary 
mode  of  collecting  money  from  clerks,"  Id.  147,  sec.  24,  it  is  en- 
acted, that  "  in  all  cases  where  money  shall  be  paid  to  the  clerk 
of  any  court,  the  party  entitled  to  receive  it  shall  have  the  same 
remedy  for  its  recoyezy,  and  the  same  damages  for  its  detention, 
as  axe  now  provided  and  allowed  by  law,  for  money  paid  to 
clerks  on  execution,  and  it  is  hereby  expressly  made  the  duty  of 
all  clerks  to  receive  and  account  for  all  such  sums  of  money  as 
may  be  paid  to  them  by  either  party,  as  well  after  as  before  the 
issuance  of  the  execution."  A  summary  remedy  by  notice  and 
motion  for  the  failure  or  refusal  to  pay  over  money  collected  or 
received  on  execution,  is  provided  by  law:  Id.  218,  sec.  83; 
829,  sec.  94.  In  respect  to  the  act  of  1834,  it  has  been  decided, 
that  money,  paid  to  the  derk  of  a  court,  in  satisfaction  of  a  judg- 
ment which  has  been  rendered  therein,  will  be  a  good  payment, 
and  win  authorize  the  entry  of  satis&ction  pro  tanio:  Murray  v. 
Charles,  5  Ala.  678.  So  it  has  been  decided  that  our  statutes 
relating  to  the  ppwers  and  duties  of  clerks,  do  not  authorize  a 
clerk  to  receive  money  in  a  cause  pending  and  undetermined  in 
his  court.  But  independent  of  statutory  enactment,  it  was  said, 
**  no  case  is  remembered  in  which  money  can  be  lawfully  paid 
to  the  derk  in  vacation,  or  in  any  other  manner  than  as  the  offi- 
cer of  the  court,  in  term  time,  and  the  receipt  of  which  is  always 
shown  by  some  record  of  the  court,  or  some  proceeding  yet  on 
paper,  but  progressing  to  a  record."  Again:  ''  There  are  seve- 
ral stages  in  the  proceedings  of  a  case,  in  which  the  derk  of  n 
court  is  by  law  authorized  to  be  the  holder  of  the  money  which 
may  be  paid  into  court.  Thus  on  plea  pleaded,  when  the  cause 
of  action  is  admitted  to  a  partial  extent,  and  denied  as  to  the 
residue.     So  in  the  case  of  a  tender — so  also,  when  money  ia 
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paid  into  court  in  satisfaotion  of  a  judgment."  In  these  cases, 
the  money  is,  in  legal  presumption,  in  court,  and  the  clerk  holds 
it  merely  as  a  fiduciazy :  Currie  ▼.  Thomas y  8  Port.  298. 

It  is  dear,  that  in  virtue  of  our  statutes  the  clerk  of  a  court 
has  no  authorify  to  receive  money  in  discharge  of  an  action 
which  is  pending,  or  probably  to  be  brought  in  future;  and  we 
think  the  common  law  does  not  confer  tiie  power  in  the  case 
now  before  us.  The  deposit  of  a  sum  equal  to  the  costs  to 
which  the  witness  would  be  liable  to  the  defendant  in  the  event 
of  the  plaintiff's  success,  if  made  by  the  defendant  himself, 
might  operate  as  a  release  of  the  costs,  and  bar  a  recovery  of 
them  by  him.  But  is  it  competent  for  an  attorney  at  law,  when 
retained  for  the  purpose  of  defending  a  suit,  to  release  from 
liability  to  his  client  a  third  person  whom  it  is  proposed  to  ex- 
amine as  a  witness  for  him?  An  attorney  has  power  to  bind  his 
client  by  many  acts,  being  always  liable  to  him  for  any  abuse  of 
lusauthorily:  JUon  v.  OUmanton,  2  N.  H.  520;  Mayer  v.  Jbuflb- 
rody  4  Wash.  608.  Thus  he  may  waive  the  right  of  appeal: 
Pike  V.  Emeramy  5  N.  H.  898  [22  Am.  Dec.  468];  HaskeU  v. 
Whitney y  12  Mass.  47.  So  it  has  been  held  he  may  submit  a 
cause  to  arbitration:  Holker  et  al.  v.  Parker,  7  Cranch,  486;  2fa{- 
bot  V.  MsCfee  et  aZ.,  4  Mon.  875;  may  discontinue  a  suit:  Cfail" 
lard  et  al,  v.  Smart y  6  Cow.  886;  after  judgment  may  receive 
payment:  Branch  v.  Burrdy  et  al.,  1  Call,  147;  but  he  can  not 
assign  the  judgment  without  a  special  authority:  WaUkn  v» 
Orant  et  al.y  8  Mart.  (N.  S.)  565;  nor  discharge  a  debtor  by  re- 
ceiving a  less  sum  than  was  due,  or  commute  a  debt  by  receiv- 
ing something  else  than  noney:  Lewis  v.  Oamage  etal.yl  Pick. 
847;  Smock  v.  DadCy  4  Band.  689  [16  Am.  Dec.  780].  See  also 
Druslees  of  University  v.  Winston y  5  Stew.  &  P.  84;  Craig  v.  Etyy 
Id.  854;  Oo^  v.  GeneUCy  1  Port.  212.  In  Murray  v.  Eatisey  11 
Johns.  464,  the  plaintiff's  attorney,  in  order  to  make  an  inter- 
ested witness  competent  for  his  client,  released  him,  and  he  was 
permitted  by  the  primary  court  to  give  evidence;  but  the  appel- 
late court  held,  that  a  parol  request  to  an  attorney  to  represent 
a  party  to  a  suit,  does  not  authorize  him  to  release  the  interest 
of  a  witness.  So  in  Marshall  v.  NageH,  1  Bailey,  808,  it  was  de- 
termined that  an  attorney  can  not,  without  special  authority, 
release  a  witness  who  is  liable  over  to  his  client,  and  thus  ren- 
der him  competent  to  testify. 

The  cases  which  maintain  the  want  of  authority  in  an  attor- 
ney to  release  a  witness  from  liabilily  to  his  client,  axe  perhaps 
defensible  upon  the  ground  that  the  attorney's  appointment  if 
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hy  parol  merely^  and  a  release  which  is  under  seal,  most  be  au- 
thorized bj  an  instroment  of  equal  dignity.  But  they  might  be 
rested  npon  higher  ground,  viz. :  the  want  of  power  generally. 
In  retaining  counsel  for  the  prosecution  or  defense  of  a  suit, 
the  right  to  do  many  acts  in  respect  to  the  cause,  are  embraced 
as  ancillary,  or  incidental  to  the  general  authority  conferred. 
It  can  not  be  implied  from  the  power  to  defend  one  suit;  that 
the  right  to  discharge  other  liabilities,  which  the  client  may  en- 
force, are  also  rested  in  the  attorney.  It  can  not  raiy  the  prin- 
ciple, whether  these  liabilities  be  for  a  large  or  small  sum;  for 
costs,  or  for  moneys  due  under  an  express  contract.  In  neither 
case  does  the  nature  of  the  employment  embrace  the  authority 
in  question  as  an  incident. 

Laying  out  of  yiew  the  want  of  a  sealed  authority,  we  have 
seen  that  an  attorney  can  not  remit  a  liability  which  Ids  client 
might  enforce,  for  the  purpose  of  removing  the  interest  of  a  wit- 
ness. In  such  case  the  dienfs  consent  is  necessary  to  the 
validity  of  the  act.  How  then  can  the  attorney  discharge  the 
liabiliiy  of  the  witness  by  the  deposit  of  a  sum  of  money  equal 
thereto?  The  payment  to  the  derk  will  not  bar  a  recoveiy  by 
the  client,  though  if  he  pay  it  over,  he  may  extinguish  the  judg- 
ment pro  tarUo.  The  interest  of  the  witness  then,  still  continues, 
though  the  derk  may  be  ultimately  responsible  to  him.  He 
must  provide  the  means  of  payment,  so  far  as  the  defendant  is 
concerned,  and  this  is  quite  enough  to  show  his  incompetenqr 
to  testify;  for  the  liability  of  the  derk  may  prove  unproductive; 
and  if  it  be  such  as  his  sureties  are  not  bound  to  make  good, 
the  indemnity  of  the  vritness  will  of  course  be  less  likdy  to  be 
realized.  From  this  view  it  results,  that  the  drouit  court  rightly 
exduded  Brown  as  a  vritness,  upon  the  propositions  of  the  de- 
fendant's counsd.  We  have  considered  the  case  upon  the 
hypothesis,  that  the  defendant  was  an  accommodation  indorser, 
and  that. the  drawer  of  the  bill  would  be  liable  to  refund  to 
himthecostsof  the  suit,  if  he  was  unsuccessful:  TheOommerciai 
Bank  of  OolunibuB  v.  Whitehead,  4t  Ala.  687.  The  facts  redted 
in  the  bill  of  exceptions  very  dearly  show  that  the  defendant 
and  Brown  occupied  that  rdation  to  each  other. 

4.  The  second  artide  of  the  agreement  under  which  the 
plaantLSs  were  permitted  to  control  the  cotton  and  recdve  the 
proceeds,  provides  that  it  should  be  ''  shipped  only  to  the  agents 
of  the  bank."  This  stipulation  made  the  agents  of  the  bank 
pro  re  nata  agents  of  the  drawer  of  the  bill,  for  whose  benefit 
the  diipment  was  made,  to  the  same  extent  as  if  th^  had  been 
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desi^^^ted  by  uame,  although  the  contract  between  the  shipper 
and  the  bank  authorized  the  latter  to  select  the  factors,  and  call 
them  to  an  account. 

In  Black  v.  Richards^  2  Stew,  k  P.  888,  the  defendant  set  up 
as  a  defense  that  he  had  made  an  agreement  with  the  plaintiff, 
hj  which  the  latter  was  to  ship  the  defendant's  cotton  to  the 
house  of  B.  B.  &  B.,  of  New  Orleans,  and  that  he  had  yiolated 
the  agreement  in  consigning  it  to  himself.  To  show  that  the 
cotton  had  been  shipped  according  to  contract,  and  to  prove 
the  amoimt  of  sales,  the  plaintiff  offered  an  account  of  sales 
from  the  house  of  B.  B.  &  B.;  but  it  was  objected  to  as  ''  sec- 
ondary evidence,"  and  excluded  from  the  jury.  This  court  held, 
that  if  the  contract  were  such  as  the  defendant  insisted,  then  he 
made  Messrs.  B.  B.  &  B.  his  agents,  and  the  account  of  sales 
made  out  by  them  was  evidence  to  show  that  the  plaintiff  had 
performed  his  undertaking.  The  fact  that  an  individual  is  the 
agent  of  one  of  the  parties,  subject  to  Ids  direction  and  control, 
does  not  necessarily  prevent  him  from  being  considered  as  the 
agent  of  the  other.  Thus  in  an  action  by  a  bank  against  a  de- 
positor who  has  overdrawn,  the  books  of  tiie  bank  were  received 
to  show  receipts  and  payments  of  money — ^the  officers  being  so 
far  the  agents  of  both  parties:  Union  Bank  v.  Knapp,  8  Pick.  96 
[15  Am.  Dec.  181].  It  is  too  well  settled  to  be  questioned,  that 
the  declarations  of  an  agent,  while  acting  and  speaking  for  the 
principal,  and  within  the  scope  of  his  authorily,  are  admissible 
in  evidence  against  the  principal,  notwithstanding  he  is  a  compe- 
tent witness:  Baring  v.  Olark,  19  Pick.  220;  2  Ph.  Ev.  180-185, 
189, 190,  684,  0.  &  H.'s  notes.  The  evidence  adduced  shows, 
that  Messrs.  Eirkman,  Abemathy  &  Hanna  were  the  agents  for 
the  plaintiff  for  the  sale  of  cotton  in  New  Orleans;  that  the 
drawer  of  the  bill  stipulated  with  the  plaintiff,  that  the  cotton 
in  question  should  be  sold  by  the  agents  of  the  latter,  and  this 
was  sufficient  to  have  authorised  the  admission  of  the  account 
of  sales  as  against  the  drawer.  And  as  the  defendant,  an  ac- 
commodation indorser,  set  up  in  his  defense  the  agreement  be- 
tween the  bank  and  the  drawer  of  the  bill,  it  was  competent  for 
the  plaintiff  to  show  he  had  performed  it,  by  such  evidence  as 
was  admissible  against  the  drawer. 

This  view  disposes  of  all  the  questions  raised  upon  the  record, 
«nd  the  result  is,  that  the  judgment  must  be  affirmed. 

Tismioinr  of  Baitk  ob  Othxb  Officials,  as  to  THxm  Mora  of  doing 
InisineeB,  when  snffident  evidence  of  notice  to  charge  indonen:  Miller  v, 
HadsUy,  4  Am.  Deo.  372;  Shaarpe  ▼.  BingUy,  12  Id.  643;  Bdl  r,  Ptrkku,  14 
Id.  145;  Bamk  iff  mtabeih  Y.  A^en,  II  Id.  896. 
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AxTOBinBT  AT  Law  HA8  No  AuTBOBiTT  to  ooiQpiomise  a  suit:  Hution  T. 
MUehM,  16  Am.  Deo.  006;  or  enter  a  retrctxit:  Lembert  ▼.  ScoM^fcrd^  18  Id. 
149;  or  dimharge  a  defendant  in  castody:  KeUogg  ▼.  OUberi,  6  Id.  335; 
Treamrtn  t.  McDowell,  26  Id.  166;  or  to  receive  a  bond  in  satisfaction  of  a 
judgment  in  faror  of  his  client:  Smock  v.  Jkuict  16  Id.  760;  or  to  aa^gn  the 
same:  Head  v.  Oenaist  12  Id.  677;  Boren  ▼.  McOchee,  31  Id.  695;  or  to  make 
a  general  agreement  with  other  attorneys  not  to  try  causes  daring  a  partioiilar 
period:  Boberiv.  Gommercial  Beuik,  33  Id.  670. 

Dkolabations  Ain>  Admissions  ot  Agent,  when  eyidence  against  his  prin- 
dpal:  See  2)am  ▼.  WkUetidec,  25  Am.  Dec  138,  and  prior  cases  in  this  series 
dted  in  note;  StocMan  t.  DemtUh,  32  Id.  735;  ^kymhUn  BcaOs  v.  P.  D.  ^  Jf. 
S.  IT.  Co.,  33  Id.  687. 

Thb  pbingipal  oasb  is  gitbd  and  appbotbd  as  follows:  As  to  the  soA- 
ciency  of  the  notice  of  dishonor  to  hold  the  indorsers,  in  BeQ  v.  HagenUmm 
Bank,  7  Gill,  230;  Henry  ▼.  SuUe  Betnk,  3  Ind.  218;  that  the  release  of  an 
interested  witness  can  not  be  made  by  the  attorney  of  the  party  offering  him, 
in  Sueoeeeion  qf  Stocking,  6  La.  Ann.  232;  sooh  release  mnst  be  under  seal,  if 
in  writing,  in  OofMmor  v.  I>a%,  14  Ala.  473;  and  that  payment  to  the  inte^ 
ested  witness  of  the  amoont  of  his  demand  is  sufficient  to  nentnliae  his  in* 
tei«st»  bkWUttameT.  MiUMl,901d.  301. 
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[8  AMB41M,  68S.] 

RiADiNMB  ov  A  Dkfbndant  TO  Pbbvobm  ,  in  an  action  for  breach  of  a  oon- 
tract  for  the  delivery  of  certain  com  shucks,  and  his  oflfer  to  make  delir* 
ery  whenever  the  plaintiff  would  remove  them,  is  a  ^^ood  defense,  al- 
thon^  at  the  time  the  offisr  was  made  part  of  the  shucks  were  on  tfaa 
com. 

Sbsoniovs  Statsmint  Of  THX  Law  to  a  Just  is  not  gnrand  for  a  revenal, 
if  the  jury  could  not  have  been  misled  thereby. 

AssuuFBrr  for  breach  of  a  written  contract,  whereby  the  de- 
fendant promised  to  pay  to  the  plaintiff,  on  a  day  certain,  mxij 
dollars  in  com  shucks.  The  defendant  pleaded  tender,  and  a 
readiness  to  deliver.  It  appeared  npon  the  trial  that  at  the  time 
when  the  deliyeiy  of  the  shucks  was  demanded  by  the  plaintiff, 
the  defendant  had  one  load  ready,  which  he  tendered  to  the 
plaintiff,  and  offered  to  hare  the  rest  stripped  from  the  com  as 
fast  as  the  plaintiff  could  remove  them.  The  plaintiff  refused 
this  offer,  and  insisted  upon  the  deliveiy  of  the  whole  amoimt 
at  a  place  designated  by  him,  in  the  immediate  vieinily  of  the 
defendant's  fiurm  buildings  and  stock,  which  was  refused*  Ver- 
dict was  given  for  the  defendant.  The  further  laeto  appear  in 
the  opinion. 

'C  O.  Edwarda,  for  the  plaintiff  in  error. 

G,  W.  Oayle,  for  the  defendant  in  error. 
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By  Court,  Colubb,  C.  J.  Upon  a  mere  inspection  of  the 
miting  declared  on,  we  should  not  have  supposed  it  to  evidence 
a  promise  seriously  made,  and  intended  to  be  enforced,  by  the 
deliYezy  of  the  specific  article  undertaken  to  be  paid.  But  the 
contract,  as  presented  on  the  record,  is  certainly  legal,  and  the 
earnestness  with  which  the  matter  was  litigated  below,  very  con- 
dusively  shows  that  the  controversy  is  real.  The  question  to 
be  considered  is,  whether  the  facts  proved  show  a  tender^  or 
such  a  readiness  to  perform  on  the  part  of  the  defendant,  as  to 
furnish  an  answer  to  the  action.  It  must  be  conceded,  that  the 
decisions  do  not  entirely  agree  upon  the  point  as  to  the  manner 
in  which  a  contract  to  pay  in  specific  articles  may  be  discharged, 
or  the  performance  excused,  where  a  payment  is  not  made  in 
fact 

In  some  of  the  cases,  it  has  been  held,  that  in  order  to  make 
a  good  tender,  the  articles  must  be  set  apart  and  designated,  so 
as  to  enable  the  creditor  to  distinguish  them  from  others  of  the 
same  kind,  and  that  the  property  so  tendered  vests  in  the  cred- 
itor, and  is  at  his  risk:  8mHh  v.  Loomis,  7  Conn.  110;  WiU  et  al. 
V.  Ogden,  18  Johns.  66;  Bams  v.  Oraham,  4  Cow.  462.  See  also 
Bobinaon  v.  Baichelder^  4  N.  H.  40.  In  Lane  v.  Kirkman^  Minor, 
411,  it  was  said,  **  that  in  contracts  for  the  payment  of  specific 
articles,  where  no  place  of  delivery  is  mentioned,  the  residence 
of  the  debtor,  by  legal  construction,  is  understood  to  be  the 
place.''  And  in  ThaxUm  v.  Edwards^  1  Stew.  624,  it  was  held, 
that  it  was  a  good  defense  to  a  note,  for  the  payment  of  specific 
articles,  that  the  defendant  was  ready,  able,  and  willing  to  de* 
liver  them  at  the  appointed  time,  and  that  the  plaintiff  did  not 
make  a  demand.  In  Oarrard  v.  Zachariah^  Id.  272,  after  the 
maturily  o^  a  debt,  it  was  agreed  that  the  debtor  should  buy 
and  deliver  to  the  payee  specific  articles  in  satisfaction;  accord- 
ingly, the  articles  were  purchased,  but  the  payee  refused  to  re- 
ceive them:  held,  that  it  vras  not  necessary  to  aver  that  the 
defendant  still  had  them  ready  to  deliver;  that ''  the  rules  which 
apply  to  a  tender  of  money  ought  not  to  govern  a  tender  of  spe- 
cific articles.  Money  can  be  kept  without  expense,  and  with 
little  comparative  risk.''  Further,  that  the  party  who  under- 
takes to  pay  a  debt  in  such  property,  if  he  has  it  ready  on  the 
day,  he  is  not  bound  to  keep  it  for  an  indefinite  time  ready  to 
deliver  to  the  payee  on  demand,  nor  is  it  necessary  that  he 
should  abandon  it  in  order  to  be  discharged  from  a  performance. 
But  the  court  said  it  may  be,  that  if  the  debtor  converts  the 
property  to  his  own  use,  he  would  be  liable  in  an  action  of 
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trorer.  Oobb  t.  Beed,  2  Stew.  44A,  cites  and  zeoogmzeB  the  cases 
of  Lane  ▼.  Kirkman  and  ThaaeUm  t.  Edwards,  supra. 

Where  a  parly  undertook  to  deliyer  plank  on  demand,  we 
held,  that  to  subjeothim  to  an  action  he  mnst  be  put  in  dstanlt  bj 
making  a  demand;  *'  for  it  can  not  be  expected  that  one  shall 
always  haye  a  ponderous  article  ready  to  be  deliTered,  until  some 
time  is  ascertained,  either  l^  the  consent  of  the  parties,  or  by 
notice  given:"  HcMurray  y.  The  Staie^  6  Ala.  324.  In  Toung  y. 
Foster,  7  Port  420,  the  defendant  sold  to  the  plaintiff  seyen 
hundred  bushels  of  com,  which  he  undertook  to  deliyer  in  the 
plaintiifs  boat  at  an  appointed  time,  or  sooner  if  he  desired  it. 
The  defendant,  upon  tiie  demand  being  made,  refused  to  deliyer 
a  part,  because  the  boat  could  not  cany  all  the  com  at  one  time. 
But  we  held,  that  if  the  quantity  of  com  was  too  large  to  be  re- 
oeiyed  at  one  time,  according  to  the  ordinaiy  mode  of  trans- 
portation, the  law  of  the  contract  is,  that  a  refusal  to  deliyer 
any  part  of  it,  because  all  could  not  be  taken  in  the  boat,  was 
not  justifiable.  That  in  "  a  contract  for  the  purchase  and  de- 
liyezy  of  such  a  ponderous  article  as  com,  the  parties  must  be 
presumed  to  haye  contracted  in  reference  to  the  necessity  of  the 
case,  and  to  the  habits  and  means  of  transportation  common  in 
the  country;"  and  the  law,  in  this  respect,  is  the  same,  whether 
the  deliyery  was  to  be  made  on  a  day  certain  or  on  demand. 
The  cases  cited  from  the  decisions  of  this  court,  under  its  pres- 
ent and  earlier  organization,  furnish  principles  for  the  adjudica- 
tion of  that  now  before  us.  As  to  the  place  of  the  demand, 
that  is  conceded  to  be  the  residence  of  the  debtor,  but  it  is  in- 
sisted that  the  tender  made,  was  not  sufficient  to  preyent  the 
promise  to  pay  in  specific  articles,  from  becoming  an  absolute 
engagement  to  pay  the  amount  in  money. 

If  the  plaintiff  was  not  bound  to  remoye  all  the  shucks  at  the 
same  time,  he  could  not  insist  upon  their  deliyeiy  sooner  than 
he  was  able  to  remoye  them.  No  reasonable  purpose  would 
haye  been  subsenred  by  the  defendant's  deliyering  all  at  once, 
and  at  the  point  designated  by  the  plaintiff;  whilst  it  might 
haye  been  exceedingly  inconyenient  for  the  defendant,  and 
hazardous  to  the  safety  of  his  property,  by  depositing  such  a 
large  amount  of  combustible  material  in  a  situation  so  much 
exposed.  Nor  was  it  necessary  that  a  sufficiency  of  the  shucks, 
to  discharge  the  debt,  should  haye  been  stripped  from  the  com 
to  make  the  defendant's  readiness  or  tender  complete.  They 
were,  while  on  the  com,  in  a  situation  quite  as  fayorable  to 
their  presenration  as  any  other,  and  it  was  entirely  permissible 
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for  them  to  be  kept  there  until  the  plaintiff  was  prepared  to 
haul  them  off.  True,  the  defendant  might  have  offered  to  de- 
liver all  at  the  same  time,  and  abandoned  them  to  the  plaintiff, 
and  if  thejr  had  been  lost  or  destroyed,  without  the  special  in- 
terference of  the  defendant,  he  would  haye  been  absolved  from 
his  contract.  Yet  the  defendant  was  not  bound  thus  to  set 
apart  and  abandon  the  article  to  the  plaintiff;  it  was  enough  (as 
we  have  seen)  that  he  was  ready  and  actually  offered  to  perform. 
One  of  the  cases  cited,  shows,  that  having  been  ready  and  will- 
ing to  deliyer  the  shucks  at  the  time  appointed,  the  defendant 
was  not  obliged  to  retain  the  same  article;  for  that  might  be 
exceedingly  inconvenient,  and  impose  a  burden  beyond  all  ben- 
efit derivable  from  the  contract. 

The  remark  of  the  court  to  the  jury,  that  if  the  plaintiff  failed 
in  the  present  suit,  that  he  might  recover  the  article  in  another 
action,  whether  true  or  not,  could  not  have  misled  the  jury,  or 
have  induced  them  to  do  anything  more  than  duty  required. 
The  jury,  doubtless,  felt  constrained  hj  the  evidence,  to  retom 
a  verdict  for  the  defendant,  and  to  reconcile  them  to  the  per- 
formance of  a  duty  which  seemed  to  have  been  hard  upon  the 
plaintiff,  they  made  the  inquiry  of  the  court.  The  instruction 
upon  this  point  was  expressed  in  such  terms  that  it  could  not  be 
inferred  that  the  court  laid  any  particular  stress  on  it,  or  that 
the  right  of  the  plaintiff  to  recover  in  a  future  action  should  in- 
cline them  to  find  for  the  defendant 

Our  conclusion  is,  that  the  judgment  of  the  oounly  court  must 
be  affirmed. 

TUTDKB  OT  OhaTTILS  Ut  PSRVOBMAVOB  OV  A  OomnUOT,  WBXK  SUfFiUUMT; 

See  th«  DotM  to  Baia  v.  Baiea,  12  Am.  Deo.  072$  Bamep  ▼.  BUbb^  Id.  096; 
Wjfman  ▼.  Wnuimo,  26  Id.  542,  in  which  this  sabjaot  is  diwoHed  »t  length. 
The  pbincipal  cask  is  oitbd  to  the  effect  that  a  charge  to  the  jnry,  al- 
though containing  an  enoneons  statement  of  law,  is  no  ground  for  reversal, 
unless  the  defeated  party  was  injured  thereby,  in  Duke$  v.  Leowin,  13  Ala. 
460;  that  a  tender  of  chattels  can  only  be  made  on  the  day  appointed  for  pay- 
ment, in  Poioe  ▼.  Potoe,  42  Id.  IIG;  and  that  to  keep  a  tender  of  chattels  good 
it  is  not  necessary  that  the  identical  articles  be  set  apart,  if  the  so  doing  would 
be  dangerous  or  impracticable,  in  Hughes  ▼.  PrewiU^  6  Tex.  267. 


Hunt  v.  Test. 

[8  hlAKkHk,  TIB.] 

▲on  OF  CoNOBXSS  GoNnRiaNO  Incoupletb  Titlbs  within  the  territory  ac- 
quired from  other  Dations,  although  laws  in  form,  are  in  their  essence  ju- 
dicial determinations. 
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AoBBimwr  with  ajk  Anasancr,  bt  Which  Hb  Stipulatsb  to  do  all  in  his 
pow«r  to  prevent  the  peeeage  of  a  certain  act  of  congreee  confirming  a 
Spaniah  land  gnoit,  and  to  endeavor  to  aeonre  the  paHige  of  another 
act  reoogmiing  the  titlee  of  other  claimants,  it  not  void  on  the  ground  of 
public  policy. 

Qmot  TO  Pbbiobm  ob  Bo  av  Aot,  Which  is  Pbjevbntbjo  by  the  party  in 
whose  favor  performance  ia  to  be  made,  ia  equivalent  to  a  peifonnanoe. 

QiTABTuif  Mbbdit  Libb  BOB  WoBX  AND  Labob  doBc  nndcT  a  epedal  con- 
tract, which  ia  afterwards  abandoned  by  consent;  and  the  value  of  snch 
woi^  is  to  be  admeasured  by  snob  contract,  but  can  not  exceed  the 
•moont  stipulated  for. 

Piaa  or  Nov  AaaunpnT,  Vbbifibd  bt  ah  Abihutit  to  the  eflbot  that  the 
written  contract  sued  on  is  not  the  daCendaat'a  BOi  Bad  deed^  Is  ■nflkasBt 
to  gun  issue  on  the  execution  of  such  oootrMl. 

ABBUMFsrr.    The  opimon  states  the  esse. 
CamjMIl^  for  the  plaintiff  in  enor. 
t/1  2b8f ,  for  himself. 

By  Oourty  Obkond,  J.  The  prindpal  question  in  the  oanse  is* 
the  legality  of  the  contract,  which  has  been  assailed  by  the  de- 
fendant's counsel,  as  controiy  to  public  policy.  It  appears  that 
M.  Eslava  was  urging  on  congress  the  confirmation  of  a  claim 
derived  from  the  Spanish  government,  for  five  thousand  seven 
hundred  and  eighty-seven  acres  of  land  in  the  neighborhood  of 
Mobile,  and  one  Gkuszam,  and  the  plaintiff  in  error  asserted  a 
right  to  a  portion  of  the  same  land,  which  would  be  prejudiced 
by  the  confirmation  of  Eslava's  claim.  The  undertaking  of  the 
defendant  in  error,  was,  to  proceed  to  Washington  Oiiy,  **  and 
to  do  all  in  his  power  to  prevent  the  confirmation  of  Bslava's 
claim."  He  also  agreed  to  endeavor  to  obtain  **  the  passage  of 
some  act,  or  else  have  it  inserted  in  the  confirmation  of  Eslava, 
in  such  manner  that  the  land  ofiSoe  department  may  issue  pat- 
ents to  said  Gkizzam  and  Hunt  for  the  land  embraced  within 
said  claim,  and  for  which  they  have  the  government  title." 

It  is  very  clear  that  a  contract  by  which  one  engaged  to  pro- 
cure, or  to  endeavor  to  procure  the  passage  of  a  law  by  sinister 
means,  as  by  personal  infiuence  to  be  exerted  with  the  members 
of  the  legislature,  by  urging  any  false  consideration  of  publio 
policy,  or  by  the  concealment  of  anything  necessary  to  be  known 
to  the  formation  of  a  correct  judgment,  would  be  contrary  to 
public  policy,  and  therefore  void.  The  legislature  should  act 
from  high  considerations  of  public  duty,  and  the  state  has  a 
deep  interest  in  protecting  the  legislative  body  against  all  as- 
saults, or  solicitations,  which  may  hazard  either  the  purity  or 
wisdom  of  its  acts.   It  is  strongly  urged,  that  although  the  con- 
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tract  in  this  case  does  not  in  terms  stipulate  for  the  employment 
of  sinister  means,  it  does  proTide,  that  the  agent  shall  do  all  in 
his  power  to  accomplish  the  object  in  yiew;  that  this  includes 
improper,  as  well  as  proper  means,  and  that  the  neoessaiy  ten- 
dency of  permitting  such  solicitation,  is  to  expose  the  legisla- 
tive body  to  improper  influences.  Doubtless  there  is  great  force 
in  this  Tiew  of  the  matter,  as  it  would  in  most  instances  be  diffi- 
cult, if  not  impossible,  to  ascertain,  whether  the  agent  was  ex- 
erting a  personal  influence,  or  endeavoring  to  convince  the, 
mind — ^whether  he  was  giving  the  results  of  his  own  unbribed 
judgment,  or  whether  he  was  merely  acting  the  part  of  an  advo- 
cate. We  do  not  however  intend  to  pass  upon  this  question,  as 
a  general  proposition  applicable  to  all  laws,  in  which  the  public 
have  a  direct  or  immediate  interest,  because  we  think  the  law  to 
be  obtained  in  this  case,  is  clearly  distinguishable  from  such 
general  laws. 

The  acts  of  congress  confirming  incomplete  tities  within  the 
territoiy  acquired  from  other  nations,  though  laws  in  form,  are 
in  their  essence  judicial  determinations.  It  is  the  judgment  of 
the  nation,  upon  the  facts  ascertained,  appealing  to  ite  honor, 
and  sense  of  right  and  justice.  To  a  proper  decision,  it  is  nec- 
essary that  the  &cts  should  be  ascertained,  and  the  law  under- 
stood as  applicable  thereto.  It  is  no  impeachment,  either  of  the 
diligence,  or  wisdom  of  the  national  legislature,  that  it  should 
devolve  on  others,  the  collection  of  the  facts,  or  avail  itself  of  the 
knowledge  and  experience  of  professed  lawyers.  Such  is  the 
habit  of  all  courts,  and  such  in  effect  is  congress,  in  the  settie- 
ment  of  these  questions.  It  would  doubtiess  f requentiy  hap- 
pen, as  was  the  fact  here,  that  the  claims  of  different  individ- 
uals to  the  same  land  would  come  in  conflict,  and  in  such  cases 
it  appears  to  us,  that  the  opportunity  for  a  correct  decision  would 
be  much  greater,  after  all  had  been  said  in  favor  of  each  daim 
by  those  interested  in  making  the  most  of  it,  than  if  congress 
had  been  obliged  to  work  out  the  problem,  unaided  by  the  inge- 
nuity of  interested  counsel,  and  such  appears  to  be  the  course  pur- 
sued at  Washington,  as  well  as  at  London,  in  such  cases.  The 
contract  on  its  face  does  not  import  that  any  unfair  or  improper 
means  were  to  be  resorted  to.  To  do  all  in  his  power,  evidentiy 
means  to  exert  his  utmost  diligence  and  ability  in  establishing 
the  claim  of  his  employer,  and  is  what  the  law  would  have  im- 
plied, if  it  had  not  been  expressed. 

The  cases  dted,  do  not  bear  out  the  argument  founded  upon 
them.    There  is  evidentiy  a  broad  distinction  between  soliciting 
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a  pardon  from  tiie  ezecatiye,  and  such  a  case  as  the  present.  The 
pardoning  power  is  a  high  trust  lodged  with  the  ezecutive,  to 
be  exercised  in  proper  cases  by  him,  on  the  part  of  the  state  as 
its  representatiye.  The  opinion  of  enlightened  and  virtuous  in- 
dividualSy  as  to  the  propriety  of  extending  mercy  in  a  given  case» 
would  always  have  great  weight  with  the  executive,  as  an  expo- 
nent  of  the  wishes  of  the  state,  and  it  is  a  fraud  upon  the  exec- 
utive if  this  opinion  is  not  expressed  in  good  faith.  But  it  is 
obvious,  if  one  is  hired  to  express  this  opinion,  or  by  operating 
on  the  sympathy  of  others,  to  induce  them  to  express  it,  it  should 
have  no  weight  whatever,  as  its  tendency,  instead  of  informing, 
would  be  to  mislead. 

Neither  is  the  case  of  VduxhM  Bridge  Co.  v.  Barl  Spencer^ 
2  Madd.  Ch.  866,  a  case  in  point.  In  that  case,  an  act  had 
passed  the  house  of  commons  for  the  erection  of  a  bridge  over 
the  Thames,  vrith  a  clause  giving  a  compensation  to  the  propri- 
etors of  the  Battersea  bridge,  for  the  probable  injury  they  would 
sustain  by  the  erection  of  the  new  bridge.  Objection  was  made 
in  the  house  of  lords  to  this  clause  making  compensation.  Upon 
this,  to  prevent  delay,  or  the  possible  rejection  of  the  bill,  nine 
persons,  forming  a  committee  of  the  subscribers  of  the  new 
bridge,  secretly  agreed  to  place  a  sum  of  money  in  the  hands 
of  trustees,  to  be  paid  to  the  proprietors  of  the  Battersea  bridge. 
The  clause  of  the  bill  was  stricken  out,  and  the  bill  passed.  A 
bill  was  afterwards  filed  in  chanceiy  by  the  subscribers  of  the 
new  bridge,  to  prevent  the  money  from  being  paid  over.  The 
vice-chancellor  held,  that  this  secret  agreement  was  a  fraud  upon 
the  legislature  and  the  public,  and  therefore  void,  as  against 
public  policy.  That  by  this  secret  agreement,  the  legislature 
were  induced  to  give  their  sanction  to  the  bill,  supposing  the 
claim  to  compensation  had  been  given  up,  when  but  for  this 
artifice,  they  might  have  refused  to  pass  the  bill.  It  is  obvious 
the  principle  of  this  case  has  nothing  to  do  with  the  case  at  bar. 
Nor  is  the  case  of  Wood  v.  MsCann,  6  Dana,  866,  more  in  point, 
where  the  court  affirms,  that  an  unconditional  promise  to  pay  a 
sum  of  money,  in  consideration  of  the  obligee  attending  the 
legislature  of  Kentucky,  and  procuring  the  passage  of  an  act 
legalizing  the  marriage  of  the  obligor,  and  divorcing  him  from 
his  former  wife,  was  valid;  it  not  appearing  that  the  act  was  to 
be  obtained  by  the  personal  influence  of  the  obligee,  or  that 
any  improper  means  were  to  be  resorted  to.  This  case,  indeed, 
goes  far  beyond  any  principle  intended  to  be  asserted  here. 
Without  pursuing  this  interesting  question  any  further,  we  axe 
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satisfied  that  in  the  present  instance  the  contract  is  not  on  its 
bee  opposed  to  public  policy,  and  should  be  upheld. 

It  appears  that  an  act  was  finally  passed,  as  a  compromise  be* 
tween  the  parties  interested,  and  the  court  ruled,  that  as  the 
oondition,precedent  was  not  performed,  the  plaintiff  could  not 
recoTer  upon  the  contract,  but  that  if  he  had  been  ready  to  en- 
deavor, to  perform  it,  and  was  prevented  by  the  act  of  the 
other  pariy,  he  was  excused  from  the  performance  of  the  con- 
dition. That  if  the  compromise  was  made  with  his  consent,  the 
contract  was  to  be  considered  as  abandoned,  and  then  he  could 
recover  upon  the  common  counts,  what  his  services  rendered 
were  worth,  although  it  might  exceed  the  two  thousand  dollars 
he  had  stipulated  for. 

It  is  certainly  clear  law,  as  a  general  proposition,  that  an  offer 
to  perform  or  do  an  act,  which  is  prevented  by  the  pariy  in 
whose  &vor  it  is  to  be  done,  or  performed,  is,  in  law,  equivalent 
to  a  performance,  or  rather  is  a  valid  excuse  for  not  performing 
it.  The  undertaking  of  the  plaintiff  was  to  prevent,  if  practi- 
cable, the  confirmation  of  Eelava's  claim;  if  that  could  not  be 
effected,  then  to  procure  the  insertion  of  a  clause,  that  patents 
should  issue  to  the  defendant,  and  Gazzam,  for  the  land  they 
claimed  within  Eelava's  tract— or  to  accomplish  the  same  thing 
by  an  independent  act.  It  appears  that  during  a  protracted 
contest,  extending  over  two  sessions  of  congress,  the  plaintiff 
succeeded  in  preventing  the  unqualified  confirmation  of  the  churn 
of  Eslava,  and  it  would  be  most  unjust  that  the  defendant,  by  a 
compromise  with  the  adverse  party,  should  snatch  from  the 
plaintiff  the  fruits  of  his  labor,  and  deprive  him  of  the  power 
of  performing  his  contract.  It  is  urged  in  argument,  that  to 
show  that  he  was  injured  by  this  interference,  he  must  make  it 
appear,  that  he  could  have  fulfilled  his  engagement.  His  con- 
tract was  to  ''  do  all  in  his  power,"  to  produce  a  certain  result^ 
and  if  successful  in  producing  that  result,  he  was  to  receive  the 
stipulated  reward.  Now,  it  is  apparent,  that  the  plaintiff  can 
not  prove  that  he  could  certainly  have  produced  this  result, 
which  depended  upon  the  passage  of  an  act  of  congress.  All 
therefore  that  he  can,  from  the  nature  of  the  case,  be  required 
to  prove,  is,  that  the  matter  was  in  progress,  and  that  a  success- 
ful termination  might  reasonably  have  been  expected.  It  does 
appear  from  the  testimony,  that  the  services  of  the  plaintiff  were 
efficient,  as  M.  Eslava  himself  testifies,  that  the  plaintiff  <'  made 
all  the  mischief  in  his  case;"  that  is,  prevented  his  obtaining  an 
unqualified  confirmation.    Nor  can  the  defendant  object,  thai 
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tlie  plaintiff  does  not  prove  nneqmyocallj,  that  he  could  have 
peif onned  his  oontiact,  when  the  inability  to  make  each  proof 
iB  caosed  by  his  own  act.  He  has  himnelf  piodnced  the  neces- 
sity of  sabstitating  probability  for  certsinty,  and  can  not  com- 
plain of  it. 

Thns  far,  the  case  has  been  considered  as  if  the  defendant 
had  by  his  own  act  terminated  the  oontroyersy  between  himsfllf 
and  Eslava,  by  the  compromise,  bat  it  was  also  pat  to  the  jury 
npon  the  hypothesLSy  that  the  plaintiff  had  consented  to  the 
compromiae.  The  effidct  of  this  consent,  if  given  without  any 
other  stipulation,  was  clearly  a  rescission  of  the  contract  be- 
tween the  plaintiff  and  defendant,  as  it  rendered  it  impossible 
for  the  former  to  perform  it;  assomiog  what  is  indeed  admitted, 
that  a  different  result  was  thereby  produced,  from  that  which 
was  to  entitle  the  plaintiff  to  the  compensation  agreed  on.  But 
although  the  contract  was  rescinded,  so  far  that  the  defendant 
could  not  insist  on  its  performance  as  a  condition  precedent,  it 
must  be  looked  to  for  some  purposes,  otherwise  the  services  of 
the  plaintiff  would  be  gratuitous.  He  can  not  prove  they  were 
rendered  at  the  instance  of  the  defendant,  but  by  the  contract, 
and  although  as  there  was  no  abandonment  of  these  services,  at 
the  time  of  the  compromise,  the  law  will  imply  a  promise  to  pay 
their  value,  no  presumption  can  arise  of  a  promise  to  pay  more 
for  partial,  than  was  considered  by  the  defendant  himself  ade- 
quate compensation  for  complete  success;  and  it  would  be 
strange  if  the  compromise  was  more  beneficial  to  the  defendant 
than  the  full  consummation  of  his  wishes.  We  think  therefore, 
under  the  circumstances  of  this  case,  the  implied  promise,  is  to 
pay  the  value  of  the  services  actuallyrendered,  to  be  admeasured 
by  the  contract:  Oreen  v.  Linton,  7  Port  133  [31  Am.  Dec.  707]; 
Eayward  v.  Leonard,  7  Pick.  181  [19  Am.  Dec.  268].  The  ques- 
tion argued  here,  that  the  contract  was  to  be  performed  in  area- 
sonable  time,  and  that  the  defendant  had  the  right  to  put  an  end 
to  it,  if  the  consummation  was  unreasonably  delayed,  does  not 
arise  upon  the  record. 

The  remaining  question  arises  upon  the  pleadings  and  evi« 
dence,  relating  to  the  execution  of  the  contract.  The  defend- 
ant pleaded  non  assumpsit,  with  an  affidavit,  "that  the  paper 
sued  on  by  the  said  John  Test,  in  the  above  cause  described, 
and  now  pending  in  the  county  court  of  Mobile,  is  not  his  act 
and  deed."  To  this  plea,  as  appears  from  the  minutes  of  the 
court,  a  demurrer  was  interposed  by  the  plaintiff,  and  overrulod, 
whereupon  he  took  issue  upon  the  plea.    In  the  case  of  McAlpin 
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▼.  May,  1  Stew.  620,  it  was  held,  that  a  demuirer  tc  a  plea 
reached  the  want  of  an  affidavit,  when  one  was  neoeaaazy.  This 
decision  has  been  repeatedly  recognized  since:  JUbWhorter  v. 
Lewis,  4  Ala.  198.  In  all  cases  where,  under  our  statute,  or  ao- 
wording  to  our  pzactioe,  a  plea  must  be  yerified  by  oath,  fha 
oath  is  a  part  of  the  plea,  so  much  so,  that  without  it,  the  plea 
may  be  stricken  out  on  motion:  SareOe  v.  Elmes,  6  Id.  706.  The 
judgment  of  the  court,  then,  upon  the  demurrer,  was  a  judicial 
determination  of  the  sufficiency  of  the  affidavit,  and  whilst  that 
judgment  was  permitted  to  stand,  it  drew  after  it  the  conse- 
quence, that  the  plaintiff  was  required  to  establish,  to  the  satis- 
faction of  the  jury,  that  the  writing  sued  upon  was  the  defend- 
ant's act  in  fact,  or  in  law. 

Upon  the  trial,  the  defendant  introduced  testimony  for  the 
purpose  of  showing  that  Gkizzam,  who  had  signed  the  contract 
on  his  behalf,  was  not  his  agent,  and  had  no  authority  to  ex- 
ecute it  in  his  name.  This  testimony,  the  court  instructed  the 
jury,  they  were  not  to  consider,  but  they  were  to  regard  the  ex- 
ecution of  the  instrument  as  established.  It  is  dear,  that  the 
<x>urt  had  not  the  power  to  instruct  the  jury  as  to  the  effect  of 
the  evidence,  nor  is  that  contended  for  here,  but  the  argument 
is,  as  it  doubtiess  was  in  the  court  below,  that  there  was  no  affi- 
davit such  as  the  statute  requires,  to  put  in  issue  the  execution  of 
a  wiitten  instrament,  the  foundation  of  a  suit:  Clay's  Dig.  840, 
sec.  62.  This  argument  is  founded  upon  the  language  employed 
in  Uie  affidavit,  '*  that  it  is  not  his  act  and  deed."  According 
to  repeated  decisions  of  this  court,  no  evidence  can  be  adduced 
to  contradict,  either  the  execution  in  fact  of  any  instrument,  the 
foundation  of  a  suit,  or  its  binding  efficacy  in  law  as  his  act,  but 
under  a  plea  putting  the  fact  in  issue,  supported  by  affidavit: 
MdrHn  v.  Dartch,  1  Stew.  479;  Winstm  v.  Mctffei,  9  Port.  628; 
LataniB  v.  Shearer,  2  Ala.  718;  SareOe  v.  Mmes,  6  Id.  706. 
When,  therefore,  the  defendant  denied,  that  the  instrament  de- 
•clared  on  was  his  act,  he  asserted  that  Gkizseam  had  no  authority 
to  sign  it  in  his  name.  It  is  true,  he  adds  it  is  not  his  **  deed," 
but  this  can  not  vitiate  what  precedes  it,  nor  indeed  are  we  sure, 
that  it  is  proper  to  consider  this  word  in  its  technical  sense. 
This  affidavit  was  made  in  pais,  and  it  should  rather  be  construed 
in  its  popular  sense,  and  so  considered,  the  term  deed  simply 
means  an  act,  or  fact,  and  is  a  word  of  most  extensive  use, 
and  import.  It  is  impossible  to  doubt  the  intention  of  the  party, 
as  he  says,  *'  the  paper  sued  on  by  the  said  John  Test,  in  the 
Above  case,  etc.,  is  not  his  act,  and  deed,"  and  if  he  has  sworn 
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falsely  in  this  matter,  is  guilty  of  perjuzy,  and  may  be  pnniahed. 
If  therefore  it  oould  be  considered,  that  tiie  eiEeot  of  this  charge 
was  to  set  aside  the  previous  judgment  on  the  demurrer  to  the 
plea,  and  to  render  a  judgment  sustaining  it,  still  the  court 
erred,  as  in  our  judgment  the  affidavit  was  sufficient,  to  put  the 
execution  of  the  paper  sued  upon  in  issue. 

These  views  render  it  unnecessaiy  to  consider  the  other  ques> 
tion  argued  at  the  bar.  Let  the  judgment  be  reversecU  and  the 
cause  remanded. 

GkiLDiHWAzny  J.,  not  sitting. 


CoNnuor  fob  thb  Pubposb  or  IswLamnciSQ  LioisLAnov  m  Void:  iHn- 
irry  ▼.  WaMum,  15  Am.  Dec  676;  Cl^ftpkiger  ▼.  Heghaugk^  40  Id.  619,  and 
note.  See  niao  MwrAatt  ▼.  BtMmort  etc  B.  J?.,  16  How.  Sa6»  which  dtee 
the  prindpal  cue. 

OrtXB  TO  PsBVOBM,  WHSET  Equtvalbht  TO  PsBTOBMAVox:  See  Omrier  ▼. 
CfMrrisr,  9  Am.  Deo.  43;  2>aOTt  ▼.  O^M^onl,  12  Id.  682;  i^^ 
277;  ISnney  t.  Aihleif,  26  Id.  620,  and  note.    If  perfonnanoe  ia  prevented 
by  one  of  the  partiea,  the  other  ia  ezonaed:  ManhaU  ▼.  Ondgt  4  Id.  647; 
Kminedy  ▼.  Kmrnedy^  6  Id.  629. 

BioovKBT  ov  QuAVTUM  HntuiT  where  there  ia  a  apeoial  oontnuit:  Bloo4 
V.  Aoi^  86  Am.  Deo.  868;  MernU  r.  ItkoM  eie.  S.  iK.,  80  U  180^  and  note 
citing  prior  oaaes  in 


Obafes  v.  Dextbb. 

[8  AftA»AMA,  Ter.] 

Bquitv  will  Bxlibvs  against  a  Jin>GME2>T  obtained  in  an  Mtion  at  Uw 
in  which  the  comphdnAnt  waa  not  served  with  prooesa,  and  of  which  he 
had  no  notice,  if  it  appears  from  the  allegattona  of  the  bill  that  the  oom- 
pUunant  had  a  good  defense  to  each  action. 

IxixniSER  ov  A  Bill  Who  Seeks  to  Escape  vbom  Liabiutt  thereon  on 
accoont  of  want  of  notice  of  dishonor  mast  allege  that  sach  notice  waa 
not  given.  An  allegation  that  such  notice  waa  nev^r  received  by  him  ia 
not  sofficient. 

Bill  in  equity,  praying  for  an  injunction  against  a  judgment 
at  law  and  for  genend  relief.    The  facts  appear  in  the  opinion, 

OampbeU,  for  the  plaintiff  in  error. 

J.  P.  Saffold^  for  the  defendant  in  error. 

By  Court,  Obmoivi),  J.  The  bill  seeks  to  open  a  judgment  ob- 
tained at  law,  upon  the  ground,  that  the  writ  was  not  served 
upon  the  defendant  at  law,  by  the  sheriff,  and  that  he  had  no  no- 
tice that  the  suit  was  pending  against  him,  until  the  judgment 
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was  obtained.  That  if  he  had  been  notified  of  the  existence  of 
the  suit,  he  could  have  successfully  defended  against  it.  The 
writ  haying  been  returned  executed  by  the  sheriff,  it  has  been 
argued,  that  upon  principles  of  public  policy,  the  complainant 
must  be  remitted  to  his  action  against  him. 

It  is  certainly  the  general  rule,  that  the  court  gives  credence 
to  the  acts  of  its  own  officers,  and  will  not  permit  their  truth  to 
be  disputed,  otherwise  the  court  would  be  impeded  at  every  step 
in  its  progress,  by  the  trial  of  collateral  issues  of  fact.  When, 
however,  the  suit  has  ripened  into  a  judgment,  new  considera- 
tions present  themselves,  and  it  becomes  tiien  a  question  of  great 
difficulty,  whether  one,  against  whom  an  unjust  judgment  has 
been  obtained,  and  who  has  been  deprived  of  all  means  of  de- 
fense in  the  proper  tribunal,  by  the  mistake  or  fraud  of  the 
sheriff,  shall  be  compelled,  from  considerations  of  public  policy, 
to  pay  the  judgment,  and  seek  redress  from  the  officer,  or 
whether  the  preventive  justice  of  a  court  of  chanoeiy  will  not 
interpose,  and  afford  an  opportunity  of  proving  the  invalidity  of 
the  demand,  without  requiring  him  first  to  pay  the  judgment? 
The  solution  of  this  question,  appears  to  depend  upon  the  rel- 
ative merits  of  the  public  interest,  and  the  private  injuzy  in- 
volved, and  we  are  aware,  that  it  has  been  decided  that  in  such 
a  case,  the  private  must  yield  to  the  public  interest.  We  ab- 
stain, however,  from  entering,  at  this  time,  into  the  merits  of 
this  controversy,  because  we  think  the  principle  has  been  set- 
tled in  the  case  of  Brooks  v.  Harrison^  2  Ala.  209,  in  &vor  of 
the  relief.  In  that  case,  it  was  held,  that  one  whose  name  had 
been  forged  to  a  forthcoming  bond  which  had  been  returned 
forfeited,  could  be  relieved  in  chancery  against  the  statute  judg- 
ment entered  upon  the  forfeiture.  This  case  involves  the  pre- 
cise principle  which  must  govern  the  case  at  bar,  and  which  may 
be  thus  stated:  when  by  an  imauthorized  act  of  an  officer  of 
court,  a  judgment  is  improperly  rendered  against  one,  without 
his  knowledge  or  consent,  he  may  be  relieved  in  chanceiy,  though 
the  plaintiff  in  the  judgment  was  not  privy  to  the  act  of  the  offi- 
cer. That  is  this  case,  and  therefore  without  further  comment, 
we  proceed  to  consider,  whether  the  bill  is  in  other  respects  cor- 
rect, for  it  is  not  sufficient  to  allege  the  improper  conduct  of  the 
officer,  but  it  must  also  be  shown  that  injuzy  has  resulted  from 
this  misconduct. 

The  suit  at  law  in  this  case,  was  against  the  complainant,  aa 
the  drawer  of  a  bill  of  exchange,  by  the  holder,  the  acceptor 
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baling  xefoaed  paymeni.  The  defense  wliieh  the  complainant 
lelies  on,  is,  tbat  he  was  not  notified  of  the  diahonor  of  the  bill» 
and  eappoeed  tbat  it  was  paid,  until  he  learned  of  the  ezistenoe 
of  the  judgment  against  him.  The  allegations  of  the  bill,  on 
this  point,  are,  "  tbat  he  did  not  consider  himself  liable,  as  he 
had  nerer  reoeiTed  notice  of  the  protest  of  said  bill,  and  did 
not  know  there  was  anj  intenticm  to  render  him  liable,  until 
after  said  judgment  had  been  rendered  against  him/'  Again 
he  states,  **  tbat  he  had  a  good  defense  to  said  bill  of  exchange; 
that  he  never  did  receiye  any  notice  that  said  bill  of  exchange 
had  been  protested  for  non-payment,  but  on  the  contrazy  thereof 
he  beliered,  after  the  said  bill  had  fallen  due,  tbat  the  Sehna 
and  Tennessee  Bailroad  Company  had  paid  said  Ull  of  ex- 
change, which  it  was  in  duty  bound  to  do,"  etc.  It  is  Torj 
clear,  that  the  ability  of  the  complainant  to  defend  himself  at 
law,  did  not  depend  upon  the  fact  whether  he  had,  or  had  not 
receiTcd  the  notice.  The  bill  was  payable  at  the  Bank  of  Mo- 
bile; the  complainant,  it  appears  from  the  judgment,  resided  in 
Dallas  county,  and  if  notice  of  the  dishonor  of  the  bill,  was  in 
point  of  fact,  and  in  due  time,  according  to  law,  transmitted  to 
him  by  mail,  his  liability  on  the  bill  would  have  been  fixed, 
though  it  had  been  in  his  power  to  have  proved  that  he  never 
received  it.  It  is  therefore  not  shown  upon  the  bill,  that  the 
judgment  is  unjust,  and  if  he  was  liable  upon  the  Inll  of  ex- 
change, it  is  wholly  unimportant  in  this  proceeding,  whether  he 
had  notice  that  the  suit  was  pending  against  him,  or  not. 

It  does  not  vaty  the  case,  tbat  if  the  allegation  had  been 
made  that  due  notice  of  the  dishonor  of  the  bill  was  not  given, 
the  proof  would  have  been  with  the  defendant.  It  was  a  neces- 
sazy  allegation,  because  without  it,  there  is  no  equity  in  the 
bill;  as  it  must  appear  by  an  aflSrmative  allegation,  that  the  de- 
nuuid  upon  which  the  judgment  is  founded  has  no  legal  valid- 
ity. If  from  the  nature  of  the  case  he  could  not  positively 
allege  it,  as  of  his  own  knowledge,  he  should  have  stated  the 
fact  to  be  so  according  to  his  information  and  belief.  It  is  per- 
fectiy  consistent  with  evety  allegation  in  the  bill,  that  the  com- 
plainant knew  that  his  liability  had  been  fixed  by  due  notice. 
This  question  was  considered  in  the  case  of  Carpenter  v.  Devon^ 
6  Ala.  718,  where  it  was  held,  that  negative  allegations  when 
necessaiy  to  establish  a  light,  must  be  made  in  equity,  as  well 
as  in  pleading  at  law,  and  that  a  parfy  averring  the  non-exist- 
ence of  a  fact,  will  not  always  be  bound  to  support  the  allega- 
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tion  by  testimony.  This  conclusion  renders  it  onneoessaiy  to 
examine  the  other  questions  made  in  the  cause,  as  they  will  not 
probably  arise  again. 

Let  the  decree  of  the  chancellor  be  reversed,  and  as  this  ques- 
tion was  not  made  in  the  court  below,  the  defendant  having 
failed  to  appear,  the  cause  will  be  remanded,  that  the  complain* 
ant  may,  if  he  thinks  proper,  obtain  leave  to  amend  his  bilL 


Equitt  will  Kxlixvx  AOAnrer  a  Judomxnt  at  Law  obtained 
•ervice  of  prooeM  on,  or  appearance  of,  the  defendant:  Ttxyihr  ▼.  Xetois, 
19  Am.  Dec.  135,  and  note,  in  which  this  subject  is  discassed  at  length.  As 
to  the  jurisdiction  of  equity  to  relieve  against  judgments  at  law  in  geneial, 
see  Oliver  ▼.  Pray,  Id.  605»  and  note;  Etnenon  y.  UdaU,  37  Id.  004,  and 
note,  citing  prior  cases  in  tUs  series.  The  principal  case  is  cited  in  DunkUn 
T.  FFtbon,  64  Ala.  168,  to  the  effect  that  equity  will  not  relieve  against  a 
judgment  obtained  without  service  of  process,  unless  it  Is  shown  that  the 
party  seeUng  theKslief  has  a  good  defense  in  law. 


Akdbews  v.  MoGoy. 

[8  ALAW4M4,  920.] 

fjULUWM  TO  Dmua  to  a  Bill  in  Eqititt  which  states  a  cause  of  aetioD 
in  the  alternative,  one  allegation  of  which  is  insufficient,  and  answering 
the  same,  is  a  waiver  of  such  objection  to  the  bill,  and  can  not  be  taken 
advantage  of  on  appeaL 

OoionEBCiAL  Papks  Rbobivbd  as  IimBKNiTT  against  possible  future  loss, 
is  not  received  in  the  usual  course  of  trade,  although  the  cootimry  is  true 
of  paper  received  In  payment  of  a  pre-ezirting  debt. 

TftANBTXKBX,  wiTBOUT  Indobsxment,  OP  A  Prohissobt  NoTi,  being  one 
of  several  given  for  the  purchase  price  of  land,  takes  the  same  subject 
to  all  equities  existing  between  the  original  parties,  which  inhere  in,  cor 
spring  out  of  the  subject-matter  of  the  contract,  although  at  the  time  of 
transfer  such  equities  were  latent  and  inchoate,  and  can  not  be  enfofoed 
against  the  holders  of  the  other  notes  by  reason  of  their  having  been  re- 
ceived in  the  usual  course  of  trade. 

"Grant,  Bargain,  and  Ssll,'*  Used  in  a  Dbbi>  in  this  state,  imply  a  cov- 
enant against  all  acts  done  or  suffered  by  the  grantor,  and  the  genera] 
ooveoant  of  warranty  is  equivalent  to  a  covenant  for  quiet  enjoyment. 
The  first  of  such  covenants  is  broken  by  the  existence  of  a  mortgage  on  the 
premises  at  the  time  of  conveyance,  and  the  latter  by  a  sale  and  eviction 
under  the  proceedings  for  the  foreclosure  thereof. 

TiNDEK  Who  Takes  SBCUBirr  vbom  his  Vbndob  against  an  existing  mort- 
gage upon  the  land  sold,  is  not  confined  to  such  security  after  a  fore- 
closure and  eviction  thereunder,  if  both  the  vendor  and  his  securities 
are  or  become  insolvent,  but  is  entitled  to  ikpro  tatUo  abatement  of  the 
purchase  price  as  against  the  vendor,  and  those  dsimfag  under  and  liable 
to  the  equities  exiiting  against  him. 
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Bill  in  equity  against  the  holders  of  four  pxomissoiy  notes, 
giyen  for  the  pnrdiaae  price  of  certain  lands  sold  to  the  com- 
plainant»  from  part  of  which  he  was  evicted  by  reason  of  the 
f oredosore  and  sale  under  a  mortgage  existing  on  the  premises 
at  the  time  of  convejanoe.  The  bill  prayed  for  an  injunction 
against  proceeding  on  the  notes,  and  an  abatement  of  the 
purchase  price  on  account  of  the  eviction.  Upon  the  hearings 
the  bill  was  dismissed  as  to  the  Bank  of  Mobile,  and  sustained 
as  to  the  other  defendants.  The  further  facts  appear  in  the 
opinion. 

EopkwM^  for  the  plaintiflw  in  error. 

OamfbeU^  for  the  defendant  in  error. 

By  Oourt,  Obmohb,  J.  It  is  objected  by  the  counsel  for  the 
plaintifTs  in  error,  ttiat  it  appears  from  the  bill  itself,  that  the 
notes  held  by  the  plaintiffs  in  error  are  not  subject  to  the  latent 
equity  now  set  up  against  them.  The  allegation  of  the  bill  here 
referred  to,  is,  that  the  notes  were  not  receiyed  by  the  plaintiffs  in 
error  in  the  usual  course  of  trade,  but  that  if  they  had  any  title 
to  them,  "  it  was  as  collateral  security  for,  or  in  payment  of  pre- 
existing debts."  This  allegation  is  undoubtedly  too  uncertain. 
A  bill  which  does  not  allege  a  cause  of  action,  can  not  be  enter- 
tained, and  there  is  no  sensible  distinction  between  the  absence 
of  the  necessary  allegations,  showing  a  cause  of  action,  and  an 
alternative  admission,  that  no  cause  of  action  exists,  as  the  bill 
must  be  construed  most  strongly  against  the  pleader.  Such  is 
the  case  here ,  as  appears  from  the  decision  in  the  Bank  of  Mobile 
y.  BaU,  6  Ala.  639  [41  Am.  Dec.  72],  where  it  was  held  that  a 
commercial  instrument  received  before  it  was  due,  in  payment 
and  discharge  of  a  pre-existing  debt,  was  taken  in  the  usual 
course  of  trade,  and  not  subject  to  a  latent  equity  of  which  the 
transferee  had  no  notice.  But  this  objection  can  not  be  taken 
advantage  of  here,  in  the  mode  now  proposed.  If  the  bill  had 
been  demurred  to  for  this  cause,  and  the  objection  distinctly  pre- 
sented, it  could  have  been  obviated  by  an  amendment.  Instead 
of  pursuing  this  course,  the  plaintiffs  in  error  submitted  to  an- 
swer the  bill,  set  up  their  title,  and  litigate  their  rights,  without 
objection,  and  it  would  be  grossly  unjust  to  the  complainant,  to 
permit  them  now,  after  the  cause  has  been  heard  on  its  merits, 
to  raise  an  objection,  which  by  their  previous  conduct  they  had 
waived  in  the  primary  tribunal.  Such  has  been  the  constant 
course  of  decision  in  this  court,  for  some  years  past. 

As  to  the  right  of  the  plaintiffs  in  error  to  hold  these  notes 
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diachazged  from  the  equities  eirifliiTig  between  the  original 
parties  to  tbem,  it  seems  to  us  now,  as  it  did  at  tiie  azgoment  of 
the  cause,  that  the  ease  of  the  Bank  of  MMIe  t.  £bU,  and  of 
EuU  db  LecmenB  t.  The  Flamieri  and  MerchanU^  Bank  of  MobUe^ 
6  Ala.  761,  axe  decisiTe  against  the  pretension  here  set  up. 
The  defendants,  in  their  answer,  in  stating  their  title  to  the 
notes,  proceed  to  state  their  liabilities  for  S.  Andrews,  as  accept- 
ors and  indorsers  for  his  house,  to  a  yezy  large  amount.  They 
also  claim  a  balance  as  due  from  him  upon  an  unsettled  account, 
which,  without  ''pretending  to  accuracy,"  they  set  down  at 
fifty  thousand  dollars,  and  proceed  to  state,  that  doubting  the 
ability  of  S.  Andrews  to  meet  the  bills  for  which  they  were  lia- 
ble, **  they  applied  to  him  for  indemnity  against  the  payment  of 
the  same,  and  receiyed  from  him  for  fliis  purpose,  on  the  date 
aforesaid,  the  two  notes  herein  set  forth."  They  further  state, 
"  that  they  relied  on  the  indemnity  so  received  from  said  Sol* 
omon,  as  so  much  available  means,  from  which  the  said  indorse- 
ments and  acceptances  would  be  satisfied — ^tbat  said  Solomon 
received  a  credit  for  said  notes." 

From  these  statements  of  the  plaintifb  in  error  of  their  own 
title,  this  case  is  brought  fully  within  the  principle  settled  by  this 
court,  in  the  Bank  of  Mobile  v.  HaU^  already  cited,  that  **  com- 
mercial paper  received  as  an  indemnity  against  possible  future 
loss,"  is  not  taken  in  the  usual  ooiune  of  trade.  The  answer 
places  this  matter  beyond  doubt.  S.  Andrews  was  applied  to 
for  an  indemnity,  from  an  apprehension,  that  he  would  not  be 
able  to  meet  his  engagements;  the  notes  were  received  for  that 
purpose,  and  relied  upon  as  so  much  available  means  to  dis- 
charge the  debts  of  S.  Andrews,  for  which  the  plaintifTs  in  error 
were  also  bound.  It  can  not  be  pretended,  that  these  notes 
were  received  in  payment  of  the  debt,  which  it  is  alleged  in  the 
answer  was  due  from  S.  Andrews  to  the  plaintiffs  in  error;  not 
only  because  that  is  not  the  statement  of  the  answer,  but  also 
because  it  appears  that  no  ascertained  debt  existed.  It  seems 
there  was  a  floating  balance  between  the  house  of  which  S.  An- 
drews was  a  member,  and  that  of  the  plaintifb  in  error.  That 
this  debt  was  never  liquidated  between  the  parties,  is  evident 
from  the  conjectural  estimate  of  the  amount,  which  is  put 
down  as  a  conjecture,  at  fifty  thousand  dollars.  In  the  Bank  of 
Mobile  V.  HaU^  we  held  that  a  note  absolutely  and  uncondition* 
ally  received  in  payment  of  a  pre-existing  debt,  aud  the  security 
thus  paid  off,  relhiquished,  was  taken  in  the  usual  course  of 
trade,  between  merchants,  as  much  so  as  if  purchased  with 
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mooiej.  Such  could  not  hsTe  been  the  fact  bate,  becauae  it 
doe«  not  appear  that  S.  Andrews  admitted  anj  debt  to  be  dne, 
and  could  not  therefoie  haye  tmnafened  these  notes  in  its  dis- 
diaige;  and  also  because  it  is  ezpzesslj  stated  in  the  answer, 
that  the  notes  were  looked  to,  and  held  as  available  means  to 
dischaxge  the  outstanding  indorsements  and  acceptances. 

In  addition,  it  may  be  stated,  that  from  the  title,  as  dedoeed 
bj  the  plaintiffs  in  error  to  these  notes,  it  appears,  that  the  title 
was  nerer  transfened  to  them  by  an  indorsement,  without  which 
the  legal  title,  according  to  the  law  merchant,  is  not  Tested.  It 
is  true,  by  that  law,  a  note  payable  to  bearer,  may  be  transferred 
by  deUvery  merely,  but  that  rule  has  been  changed  in  this  state, 
by  statute,  so  as  to  require  an  indorsement  in  all  cases  to  vest 
the  legal  title,  and  in  this  case  it  appears  the  paper  was  payable 
to  order.  "Without  such  legal  title,  the  holder  of  conmiercial 
paper  has  no  other,  or  greater  rights,  than  that  of  a  chose  in  ac- 
tion at  common  law,  or  of  an  assignee  under  our  statute:  BUB 
S  Leavens  t.  The  P.  and  M.  Bank,  6  Ala.  761;  Bopkirk  t.  Page^ 
2  Brock.  41;  Story  on  Bills  Ex.  222.  The  hinguage  of  the  an- 
swer, does  not  authorize  us  to  infer,  that  the  notes  were  in- 
dorsed to  the  plaintiflii  in  error.  The  allegation  of  the  bill  is, 
that  the  plaintiflii  in  error,  in  some  way,  became  possessed  of 
these  notes,  and  they  in  deducing  their  title  to  them,  say  they 
**  receiTed'*  them  from  S.  Andrews.  As  against  the  complain- 
ant, asserting  an  equify  against  the  payee  of  the  notes,  it  de- 
TolTcd  on  the  plaintiffs  in  error  to  bring  themselves  within  the 
rule  of  the  law  merchant,  so  as  to  exempt  the  notes  in  their 
hands  from  its  operation  and  effect,  as  against  them.  These 
notes,  then,  not  having  been  transferred  so  as  to  vest  the  title 
according  to  the  law  merchant,  and  not  having  been  received  in 
the  usual  course  of  trade,  are  open  in  the  hands  of  the  plaintifb 
in  error,  to  all  the  equities  existing  between  the  original  parties, 
and  this  brings  us  to  the  consideration  of  the  question,  what 
that  equity  was,  at  the  time  they  became  possessed  of  the  notes. 

The  notes  were  executed  with  two  others,  upon  the  purchase 
of  a  tract  of  land,  which  was  conveyed  by  deed  of  bargain  and 
sale,  containing  the  words  ''grant,  bargain,  sell,"  and  also  a 
general  warranty.  Under  the  statute  of  this  state,  the  words 
"  grant,  bargain,  sell,"  are  an  implied  covenant  against  all  acts 
done  or  suffered  by  the  grantor:  Boebujck  v.  Dupuy,  2  Ala.  535. 
The  general  covenant  of  warranty  is,  in  this  state,  equivalent  to 
a  covenant  for  quiet  enjoyment:  Caldwell  v.  Kirkpalrick,  6  Id. 
60  [41  Am.  Dec.  86].    As  the  mortgage  upon  the  land  in  favor 
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of  St.  John  existed  wlien  this  sale  and  oonyeyanoe  was  made«  the 
statute  ooYenant  was  broken,  when  the  deed  was  made,  and  the 
general  covenant  of  warranty,  by  the  eviction  under  the  sale,  to 
discharge  the  debt  dne  St.  John.  It  is  therefore  clear,  that  the 
complainant  was  entitled  to  be  relieved  pro  tarUo  against  the 
notes  in  the  hands  of  Andrews,  the  vendor,  he  being  insolvent, 
as  was  held  by  this  court  in  the  case  of  CuUum  v.  The  Branch 
Bank  of  Mobile,  4  Id.  21  [37  Am.  Dec.  725]. 

It  is,  however,  insisted,  that  this  case  is  varied  by  the  fact, 
that  the  complainant  took  from  the  vendor  an  indemnity,  or 
secnrity,  against  this  breach  of  the  covenant,  which  in  equity 
must  be  considered  as  a  compensation.  We  think  it  perfectly 
clear,  that  the  taking  of  this  security,  or  indemnity,  against  the 
incumbrance  upon  the  land,  can  not  be  considered  a  satisfac- 
tion or  compensation  for  the  breach.  It  may  be  that  if  the  sure- 
ties of  the  vendor  were  solvent,  and  able  to  respond  in  damages 
for  the  breach  of  the  warranty,  a  court  of  equity  would  refuse 
to  interfere,  and  enjoin  the  collection  of  the  purchase  money, 
and  leave  the  party  to  the  remedy  he  had  himself  selected. 
Here  it  appears,  that  the  sureties,  as  well  as  the  vendor,  are 
wholly  insolvent,  and  it  can  not  admit  of  doubt,  that  in  such  a 
case,  equity  would  relieve  the  purchaser,  as  against  the  vendor, 
from  the  payment  of  the  purchase  money,  and  such  must  be  the 
relief  in  this  case,  as  the  plaintiffs  in  error  are  clothed  with  his 
rights,  and  subject  to  his  disabilities. 

It  is  also  supposed  that  the  rights  of  the  parties  are  to  be  ad- 
measured by  the  facts  as  they  eziBted  at  the  time  the  notes  came 
to  the  possession  of  the  plaintiffs  in  error,  and  if  the  suretiea 
were  not  then  insolvent,  no  such  equity  then  existed  in  favor  of 
the  vendee.  The  equity  which  attaches  upon  the  assignment  of 
a  chose  in  action,  is  one  which  inheres  in,  and  springs  out  of 
the  subject-matter  of  the  contract.  When  these  notes  were  de- 
livered, the  vendor  being  then  insolvent,  they  were  burdened 
with  the  latent  equity  arising  from  the  covenant  against  incum- 
brances. As  soon  as  there  was  a  breach  of  that  warranty,  and 
the  sureties  also  became  insolvent,  the  inchoate  right  became 
perfect.  Such  was  the  decision  of  this  court  in  Smith  v.  PeUuSf 
1  Stew.  &  P.  107,  which  in  principle  is  precisely  the  same  as 
this  case.  See  also  Murray  &  Winter  v.  Lylbum  et  oZ.,  2  Johns. 
Ch.  441;  Livingston  v.  Dean,  Id.  479;  Coles  v.  Jonea,  2  Vem. 
692;  Newton  v.  Bose,  2  Wash.  (Ya.)  284.  The  decision  in 
Sherrod  v.  Bhodes,  6  Ala.  688,  at  the  last  term,  turned  upon  a 
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dilEerent  principle.  Theie  a  surety,  who  had  been  compelled  to 
pay  the  debt  for  his  principal^  obtained  a  set-off  in  equity  against 
a  claim  transferred  by  the  railroad  company,  his  principal,  to 
Bheirod.  The  principle  which  goyemed  that  case,  was,  that  the 
lailroad  was  insolvent  when  the  demand  against  Rhodes  was 
assigned  to  Sherrod;  and  that  therefore  in  equity  he  had  a  right 
to  the  set-off  against  the  company,  at  the  time  they  assigned  the 
claim  to  Sherrod.  It  may  be  conceded,  that  at  the  time  these 
notes  were  deliyered  to  the  plain  tiffs  in  error,  the  eqoity  of  the 
complainant  was  not  perfect,  nor  was  it  necessary  that  it  should 
be;  it  is  sufScient  that  it  existed  in  an  inchoate  or  latent  state. 
No  principle  is  better  settled,  as  shown  by  the  authorities  cited, 
than  that  the  assignee  of  a  chose  inaction,  which  is  the  predica- 
ment of  the  parties  here,  takes  it  subject  to  all  the  equity  exist- 
ing between  the  original  parties,  and  it  is  unimportant  whether 
it  is  inchoate  or  perfect.  In  the  case  of  an  equitable  set-off,  as 
already  obsenred,  the  rule  is  different.  There,  the  right  must 
exist  at  the  time  of  the  assignment,  though  it  be  not  available 
at  law. 

The  plaintiff's  counsel  also  contend  that  the  loss  must  be  vis- 
ited equally  upon  all  the  notes,  and  that  only  a  pro  rata  amount 
should  be  deducted  from  the  notes  held  by  them,  although  the 
Bank  of  Mobile,  as  the  holder  of  one  of  the  notes,  is  not  subject  to 
the  complainant's  equity.  It  appears  that  the  notes  executed  by 
the  complainant,  on  the  purchase  of  the  land,  were  mercantile 
instruments,  and  if  they  had  all  been  negotiated  in  the  usual 
course  of  trade,  without  notice  of  the  complainant's  equity,  he 
would  have  been  without  redress.  One  of  them  it  appears,  was 
duly  negotiated  to  the  Bank  of  Mobile,  which  the  chancellor 
deoreed  to  be  paid;  but  we  can  not  perceive  that  this  circum- 
stance impairs  the  right  of  the  complainant  to  enforce  his  equity 
against  the  holders  of  the  other  notes,  who  have  not  obtained 
them  under  such  droumstancesas  to  protect  them  against  such  a 
scrutiny.  His  right  would  certainly  be  perfect  against  the  ven- 
dor, if  he  had  negotiated  one,  and  retained  the  rest,  and  these 
defendants,  except  the  bank,  are  in  no  better  condition  than  he 
would  be,  if  the  transfer  had  never  been  made.  If  all  the  hold- 
ers of  these  notes  stood  in  CBquali  jure,  there  would  be  great 
reason,  and  propriety  in  apportioning  the  loss  between  them. 
Such  is  not  the  case,  and  as  the  complainant  has  a  clear  right 
to  arrest  the  payment  of  so  much  of  the  purchase  money,  as 
he  has  lost  by  tiie  incumbrance  on  the  land,  it  must  be  borne 
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by  ihoee,  who  by  their  own  aots^  hsTe  subjected  themaelTes 
to  all  the  equities  existing  against  the  vendor.  This  leads  ns 
to  the  oonolnsion  that  the  decree  of  the  chancellor  must  be 
affirmed. 


OoMKimoiAL  Pina  BaanrBD  as  Sboubitt  vob,  or  nr  Patuht  or,  a 
preeiigfciDg  debt,  when  ooniidered  m  received  bona  Jlde:  See  the  notes  to 
Siaiier  v.  ifcDonotd,  40  Am.  Dec.  406;  and  Bankqf  SLJIbtmsr.  OiOiUmd,  85 
Id.  568,  in  which  the  prior  cases  in  this  series  are  dted. 

AaaavEM  or  a  Chosi  ih  Action  Taxes  th>  Sams  SuBJaor  to  all  equi- 
ties existing  between  the  original  parties:  Bebee  y,Bank  qf  N,  T,,Z  Am. 
Dec  803;  Bowman  v.Haldead,  12  Id.  880;  Moore  t. Hcieombe^  24  Id.  688; 
Cfaryr.Baaerqft,2t^ Id,  90Si  Jomu  r,  ffardedif,  82  Id.  180;  Fboi  r.Ketekmn^ 
40  Id.  678. 

What  CovxNAim  Imtubd  ntoM  Usa  or  "OaAHT,  Baboadt,  and  Sblii" 
in  a  deed:  BkkeU  ▼.  Diekau,  4  Am.  Dec.  655;  ^Smk  ▼.  VonMa,  14  Id.  617; 
€fee  ▼.  Pharr,  40  Id.  330,  and  note. 

Thb  rsiNCiTAL  GAsa  is  an  important  one  in  Alabama,  having  been  cited 
and  relied  upon  on  many  occasions  to  sustain  the  following  rales:  A  bill  which 
iails  to  state  a  canse  of  action  can  not  be  maintained,  and  the  construction 
thereof  must  be  most  strong  against  the  pleader:  Lockard  ▼.  Loekard,  16 
Ala.  428;  David  y.  Skepard,  40  Id.  593;  commercial  paper  received  as  secur- 
ity for  a  pre-existing  debt  is  not  taken  in  due  course  of  trade:  MeKenxie  v. 
Bftmeh  Bank,  2S  Id.  610;  Boyd  v.  Beck,  29  Id.  713;  HoU  v.  Banerqft,  30  Id. 
IMM;  FenonOZs  V.  ITomi^tofH  35  Id.  322;  ffeO*  v.  ilbmno,  88  Id.  129;  Bertnmd 
V.  Barknumt  13  Arlc.  161;  equity  which  attaches  upon  the  assignment  of  a 
ohose  in  action  is  one  which  inheres  in  or  grows  out  of  the  subject-matter  of 
the  contract:  €hrigg$  v.  Woodnff,  14  Id.  22;  KyU  v.  Thompmmy  11  Ohio  St 
<I22;  and  the  same  may  be  enforoed  against  the  assignee  of  the  vendor:  Lanier 
V.  HUlt  25  Ala.  550.  Assignee  by  delivery  of  a  judgment  takes  an  equitable 
intecest  therebi:  BMmmm  v.  Sekiff.  6  Ga.  515.  General  waxxanty  of  title  is 
equivalent  to  a  covenant  of  quiet  enjojrmeiit:  LewU  v.  Harrie,  31  Ala.  700l 
Oovenant  against  incumbrances  is  broken  by  the  existence  of  an  outstanding 
mortgage:  ^Mbrsoa  v.  Knox^  20  Ala.  161;  by  making  an  appesranoe  in  an 
Aotion,  the  ngnlarity  of  praifioas  prooeMliigB  Is  waived:  Mtim  w.  ffmrU,  41$ 
Id.  408. 
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Ex  PABXB   TbAFNALL. 

Coon  MAT  Jasum  Wbit  or  Makdamifb  to  Oaofm  Ooma,  a&d 
to  ottier  inferior  tribnnak,  In  proper  oeeee,  and  may  enf oroe  the  meadftte 
by  aAtMhmeiit;  but  to  entitle  a  party  to  the  writ  he  must  ahow  that  he 
haa  a  ipeoifio  l^al  right,  and  no  other  adequate  legal  remedy. 

WbIBI   LlOISLATUlUB   PASSES   AOT   POSKPONINO   TbRM   OT   A    OOUBT  tO  a 

oertain  time,  and  before  that  time  arrivea  paaaea  another  aot  providing 
that,  after  the  date  6f  its  passage,  the  tenns  of  said  ooort  ahall  be  held 
at  a  time  eabseqnent  to  that  fixed  by  the  prior  aot^  the  latter  aot  eon- 
fliots  with  the  fanner,  and  repeals  il 

Pnnscm.    The  case  is  stated  m  the  opinion. 

By  Conrfc,  Oldham,  J.  By  the  oonstitation  of  this  state,  the 
sapieme  court  possesses  a  gencTal  saperintending  control  oyer 
all  inferior  and  other  courts  of  law  and  eqniiy;  and  for  the 
purpose  of  exercising  that  control,  the  power  is  conferred  to 
issue  the  necessary  and  appropriate  writs,  and  among  others,  the 
writ  of  mandamus  is  enumerated.  Under  the  powers  thus  con- 
ferred we  have  no  doubt  but  that,  upon  the  presentation  of  a 
proper  case,  this  court  may  issue  a  writ  of  mandamus  to  a  dr- 
ouit  court  as  well  as  to  other  inferior  tribunals,  and  obedience 
to  the  mandate  may  be  enforced  by  attachment. 

This  writ  is  a  prerogative  writ  introduced  to  prevent  disorder 
from  a  failure  of  justice  and  defect  of  police,  and  therefore 
ought  to  be  used  on  all  occasions  where  the  law  has  established 
no  specific  remedy,  and  where  in  justice  and  good  government 
there  ought  to  be  one:  6  Oom.  Dig.  21;  and  it  lies  to  an  inferior 
jurisdiction  or  officer  to  compel  the  performance  of  a  duly  which 
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ought  to  be  done,  and  that  although  a  penalty  is  affixed  by  law 
for  the  non-perfoimance  of  the  duty.  These  are  long-estab- 
lished and  well-recognized  principles  of  the  common  law,  in 
Tiew  of  which,  as  we  apprehend,  not  a  moment's  hesitation  is 
necessazy  to  determine  that  if  a  judge  of  the  circuit  court 
should  obstinately  refuse  to  perform  any  of  the  duties  required 
of  him  by  law,  this  court,  upon  proper  and  apt  showing  by  the 
party  aggriered,  would,  in  the  exercise  of  its  constitutional  con- 
trol over  inferior  tribunals,  issue  a  writ  of  mandamus  to  compel 
the  performance  of  the  duty.  Where  a  plain  and  positiye  duty 
is  required  by  law,  we  may  compel  the  inferior  tribunal  or  offi- 
cer to  act  in  the  premises,  but  we  can  not  control  the  judgment 
and  discretion.  To  entitle  a  party  to  the  benefit  of  a  writ  of 
mandamus,  he  must  show,  as  has  been  repeatedly  adjudged  by 
this  court,  that  he  has  a  specific  legal  right,  and  no  other  ade- 
quate legal  remedy:  Ooings  y.  JUiUs,  1  Ark.  11;  Taylor  y.  Ths 
Oovemor,  Id.  21.  The  petition  of  Trapnall  shows  that  he  is  in- 
terested in  diyers  suits  pending  in  the  circuit  court  of  Pulaski 
county,  and  that  the  refusal  of  the  judge  to  hold  the  court 
would  be  greatly  prejudicial  to  the  interests  both  of  himself  and 
clients;  which  is  not  controyerted  in  the  response  of  the  defend- 
ant. We  think  it  dear  that  if  a  judge  captiously  refuse  to  hold 
a  court  at  a  time  prescribed  by  law,  and  that  great  injury  would 
result  therefrom,  there  being  no  other  adequate  specific  remedy 
afibrded  the  party  aggrieyed  than  the  one  here  adopted,  the  writ 
should  issue  if  a  proi>er  application  be  made  by  the  sggrieyed 
party  at  a  proper  time:  8  Bl.  Com.  110. 

The  defendant  in  his  response  contends  that  the  act  passed 
Noyember  23, 1844,  postponing  the  term  of  the  court  and  re- 
quiring it  to  be  held  on  the  second  Monday  of  January,  1845, 
was  repealed  by  the  subsequent  act  of  January  9, 1845.  This 
presents  an  intricate  question  for  the  consideration  and  deter- 
mination of  this  court.  It  is  a  well-settled  rule  in  the  construc- 
tion of  statutes,  that  all  acts  passed  upon  the  same  subject  must 
be  taken  and  construed  together  and  made  to  stand,  if  prac- 
ticable to  be  reconciled.  But  to  accomplish  this  object,  it  is 
equally  well  settled  that  courts  can  not  disregard  the  plain  and 
obyious  import  of  language,  when  words  of  clear  and  definite 
signification  are  employed.  Effect  must,  if  possible,  be  giyen 
to  the  object  and  intention  of  the  legislature,  but  to  ascertain 
that  object  and  intention,  we  must  first  haye  recourse  to  the  lan- 
guage employed  in  the  act,  and  if  that  be  dear  and  unambigu- 
ous, we  can  proceed  no  further  in  the  inquiry. 
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We  will  proceed  to  apply  these  tests  to  the  two  acts  now  un- 
der consideration.  The  act  of  the  twenty-third  of  Noyember 
proTides,  **  that  the  approaching  term  of  the  cironit  court  of 
Pulaski,  now  (then)  required  to  be  held  on  the  last  Monday 
of  Noyember,  1841,  is  hereby  postponed  until  the  second  Mon- 
day of  January,  1846,  and  shall  be  held  on  the  said  second 
Monday  of  January,  1845,  instead  of  said  last  Monday  of  No- 
yember, 1844.''  The  third  section  of  the  act  proyides  for  the 
transfer  of  all  process  and  sales  to  the  January  term.  Tliis 
act  operated,  so  far,  as  a  suspension  of  the  acts  in  force  at  the 
time  of  its  passage  requiring  the  court  to  be  held  on  the  last 
Monday  of  Noyember.  The  proyisions  of  this  act  must  be  re- 
garded as  haying  the  same  operatiye  effect,  as  though  the 
original  law  prescribing  the  times  of  holding  the  courts  had 
declared  that  the  court  should  be  held  on  the  second  Monday 
of  January,  and  all  process  had  originally  been  made  returnable 
to  that  time.  At  the  time  of  the  passage  of  the  act  of  January 
9th,  the  before-mentioned  act  composed  a  part  of  the  laws  then 
in  force  requiring  the  courts  of  the  fifth  judicial  circuit  to  be 
held  at  times  different  from  those  specified  in  the  last  mentioned 
act.  The  act  of  the  ninth  of  January,  1846,  proyides  that  the 
courts  thereafter  to  be  held  should  be  held  on  other  and  differ- 
ent days  than  proyided  for  by  the  laws  then  in  force,  and  ex- 
pressly repeals  all  laws  in  conflict  therewith.  Is  there  such  a 
conflict  between  these  two  acts  as  precludes  that  construction 
which  may  giye  operatiye  effect  to  both?  The  first  act  requires 
the  court  to  be  held  on  the  second  Monday,  the  thirteenth  day 
of  January,  1846,  and  the  last  act  requires  that  the  courts,  after 
the  date  of  its  passage,  the  ninth  of  January,  1846,  shall  be  held 
on  the  third  Monday  of  April,  etc.  This  last  act  took  effect  from 
and  after  its  passage;  and  to  declare  that  the  first  act  was  still 
in  force,  and  that  the  court  should  be  held  on  the  second  Mon- 
day of  January,  would  yirtually  suspend  the  time  of  the  taking 
effect  of  the  last  act  until  af t^  the  thirteenth  day  of  January, 
a  thing  which  we  must  presume  the  legislature  did  not  intend, 
or  they  would  haye  declared  that  intention.  Had  it  not  been 
the  intention  of  the  legislature  to  repeal  the  act  of  the  twenty- 
fourth  of  Noyember,  it  would  haye  been  easy  to  haye  inserted  a 
proyiso  mftlnng  the  necessary  reseryation,  or  to  haye  postponed 
the  time  when  the  last  act  should  take  effect.  This  was  not 
done,  although  the  act  was  passed  but  four  days  prior  to  the 
time  fixed  for  the  holding  of  the  court. 

Had  the  legislature  poe^ned  the  Noyember  term  until  the 
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first  Monday  of  April,  and  thereafter  passed  an  act  declaring 
that  the  courts  to  be  held  after  date  of  its  passage  should  be  held 
on  the  first  Monday  of  March,  would  any  person  contend  that 
those  two  acts  should  be  so  construed,  that  one  term  should  be 
held  on  the  first  Monday  of  March,  and  that  the  term  which 
should  haye  preceded  it  should  be  held  on  the  first  Monday  of 
April  ?  We  apprehend  not.  The  palpable  inconsistency  strikes 
us  at  the  first  blush.  The  two  acts  of  the  legislature  now  under 
consideration  are  in  truth  equally  inconsistent,  though  not  so 
apparent.  We  do  not  conceive  it  to  be  correct,  as  insisted  on 
the  part  of  the  petitioner,  that  the  act  of  the  twenty-fourth  of 
November  operated  as  an  adjournment  of  the  court  until  Jan- 
uary, but  view  it,  as  before  stated,  as  operating  as  a  suspension 
of  the  laws  then  in  force  upon  the  subject,  prescribing  another 
and  different  time  for  holding  the  court  and  transferring  the 
business  to  that  time.  It  is  iame  that  courts  lean  toward  that 
constniotion  which  will  give  effect  to  two  acts  apparently  in  con- 
flict, and  more  especially  if  both  be  piassed  at  the  same  session 
of  the  legislature,  but  they  will  not  suspend  the  operation  of  one 
act  to  a  future  period  to  give  effect  to  another. 

There  is  a  dear  distinction  between  the  two  acts  now  under 
consideration  and  those  adjudicated  in  the  cases  dted  at  the  bar; 
and  particularly  that  of  McFarland  t.  The  Bank  of  the  State  of 
Arkansas^  4  Ark.  44  [87  Am.  Dec.  761].  In  that  case  one  act 
was  general  in  its  character  upon  the  subject  of  interest,  and 
general  terms  were  used;  the  other  was  special  in  its  character, 
authorizing  a  particular  corporation  to  charge  and  recdve  a  cer- 
tain rate  of  interest,  different  from  that  prescribed  by  the  general 
law  upon  the  subject  subsequentiy  passed.  We  fully  recognize 
the  prindple  laid  down  by  the  court  in  that  case,  but  it  is  not 
applicable  to  the  one  before  the  court.  The  two  acts  in  the 
present  case  relate  specially  to  the  same  subject-matter,  using 
the  same  special  terms;  that  is,  they  specify  the  times  of  holding 
the  drcnit  courts  of  Pulaski  county:  and  the  only  difference  be- 
tween them  is,  that  one  ceases  to  operate  after  the  holding  of  one 
term  of  the  court,  the  operation  of  the  other  is  indefinite.  We 
are,  therefore,  of  opinion  that  the  last  act  comes  in  conflict  with 
the  first  and  repeals  it. 

Bule  discharged. 

Cboss,  J.,  absent. 

'  In  Drexel  v,  Man^  40  Am.  Deo.  673,  it  was  dedded  that  the  ■apreme  conrl 
of  PennsylvaiUA  could  not  iMue  a  writ  of  mancUumu  to  the  diitriot  coart  of 
the  city  and  coanty  of  Philadelphia,  to  oompel  the  Jndge  of  laid  court  to  sign 
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A  bill  of  ezooptiona.  In  People  ▼.  Peareon^  33  Id.  445,  it  wm  held  ihftt  ligB- 
ing,  MiliQgy  and  apprcmnj  *  bill  of  exoeptionfl  are  ministerial  eete  wliieh  tlie 
fapmna  ooart  will  oompel  by  fnandainme. 

Wmnr  BvAoncm  of  Brnsaquvn  Sxatotb  OpsR^nB  as  ▲  Bbpbai.  d 
*  lomtar  ctetate:  See  ^66ott  ▼.  Oommomoealth,  34  Am.  Dea  4112;  note  4Mt 
other  oeeee  ue  oolleoted. 


NiOHOLAT   ET  AL.  V.   KaY. 


[4  AMKMMMM.  ».] 

0»B  TO  Whom  Bomb  is  Madb  Patablb,  bt  Naiu  IhyisBXiro  fbom  hd 
owv,  mey  declare  on  it  in  hia  own  name,  averring  that  it  waa  made  to 
him  by  the  wrong  name;  anch  an  avennent  ia  a  material,  trareraable  one 
npon  which  iaane  may  be  taken,  bat  the  plea  of  non  eai  /cKtmm  doea  not 
pat  it  in  iMae. 

ViMJL  07  KoK  m  Faotom  oklt  Pots  vs  Jtsam  tbm  Bxwnmov  of  the 
deed,  and  ita  continnanoe  aa  a  deed  at  the  time  of  the  plea»  and  under 
each  plea  the  pUintifT  haa  only  to  prove  the  aealing  and  the  delivery. 

Dkbt  brought  by  Eay  against  Nicholay,  Taylor,  Pendleton^ 
and  Bobins,  upon  a  bond  executed  by  Nioholay  and  Taylor  as 
principals,  and  by  Pendleton  and  Bobins  as  sureties.  In  the 
body  of  the  bond  it  was  made  payable  to  the  Bank  of  the  State 
of  Arkansas.  The  plaintiff  declared  upon  it  in  his  own  name, 
and  alleged  in  his  declaration  that  it  was  by  mvdake  made  pay- 
able to  the  bank,  instead  of  to  himself.  The  defendants  de- 
murred. The  court  OTerruled  the  demurrer;  upon  which  the 
defendants  pleaded  non  est  fachim.  The  case  was,  by  consent, 
submitted  to  the  court  sitting  as  a  jury.  The  judge  found  '*  that 
said  writing  is  the  act  of  the  defendants/'  and  rendered  judg- 
ment for  the  plaintiff.  The  defendants  brought  the  ease  to  this 
court  by  writ  of  error. 

AMey,  Watkvns,  Pike,  and  Baldwin,  for  the  plaintifb. 

Hempstead  and  Johnson,  contra. 

By  Oourt,  Oldham,  J.  Can  a  person,  to  whom  a  bond  is 
made  payable  by  a  name  differing  from  his  own  name,  declare 
upon  it  in  his  own  name,  averring  that  it  was  made  to  him  by 
the  wrong  name  ?  We  haye  carefully  searched  for  authorities 
to  settle  this  intricate  question,  but  can  find  none  directly  in 
point;  it  will  therefore  have  to  be  determined  upon  the  authority 
of  analogous  cases. 

The  case  of  Lynne  Regis,  10  Co.  122,  was  upon  a  bond  made 
to  the  plaintiffs  by  the  name  of  "  The  Mayor  and  Burgesses  of 
King's  Lynne,"   when  the  true  name  was  ''The  Mayor  and 
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BnrgeBseBof  the  borough  of  our  Lord  the  Eingof  LynneBogis* 
eonunonly  called  Eaiig's  liyime  in  the  county  of  Norfolk/'  The 
declaration  ayerred  tiie  fact,  and  upon  special  yerdict,  it  iraa 
adjudged  good  by  the  court,  and  judgment  Trae  giyen  for  the 
plaintifBt.  And  in  the  case  of  the  abbot  of  York,  cited  by 
Lord  Coke  in  the  aboTe  caee,  10  Id.  126,  the  dedaxation  ayerxed 
that  the  bond  was  made  to  the  *'  abbot  of  the  monastery  of  the 
blessed  Maxy  of  York/'  by  the  name  of  the  ''abbot  of  the 
monastaxy  of  the  blessed  Maxy  without  the  walls  of  the  cily  of 
York/'  and  it  was  decided  to  be  good.  And  so  in  the  case  of 
The  New  York  African  Society  for  Mutual  Belief  t.  Varick  et  al,, 
18  Johns.  88,  the  dedaxation  i^eged  that  the  bond  was  made  to 
the  plaintiffs,  by  the  style  and  description  of  '*  The  standing 
committee  of  the  African  society  for  mutual  relief,"  and  the 
court  held,  that  when  a  deed  is  made  to  a  coiporation  by  a  name 
Taxying  from  the  true  name,. the  plaintiflfs  may  sue  in  their  true 
name,  and  aver  in  the  declaration,  that  the  defendant  made  the 
deed  to  them  by  the  name  mentioned  in  the  deed.  So  in  the 
case  of  The  InhabUanis  of  the  Ibwnship  of  tapper  AUowaxfs 
Creek  in  the  County  of  Sdhm  y.  String  et  ai.,  6  Halst.  323,  the 
declaration  averred  that  the  bond  was  made  to  the  plaintiffs  by 
the  name  and  description  of  **  The  taxable  inhabitants  of  the 
township  of  Upper  Alloway's  creek,  in  the  township  of  Salem, 
in  the  stateof  New  York,"  to  which  a  demurrer  was  filed,  relying 
upon  the  yariance  between  the  name  in  the  bond  and  the  true 
name  of  the  corporation.  The  demurxer  was  oyerruled,  and  the 
declaration  adjudged  good. 

In  the  case  of  The  President^  Manager,  and  Company  of  (he  Berks 
and  Dauphin  Ikirtypike  Boad  y.  Myers  fi  Serg.  &  B.  12  [9  Am.  Dec. 
402] ,  the  dedaxation  ayerred  that  the  bond  was  made  to  the  plaint- 
iffs, by  the  name  of  '*  The  Berks  and  Dauphin  Turnpike  Boad 
Company."  The  court  adjudged  the  action  well  brought,  and 
reversed  the  judgment  of  the  court  bdow,  and  hdd  that'*  in  the 
pleading,  the  style  or  corporate  name  must  be  strictiy  used;  and 
while  the  law  was,  that  a  corporation  could  speak  only  by  its 
seal,  the  same  strictness  was  also  required.  But  when  courts 
began  to  allow  these  artifical  beings  most,  if  not  all,  the  attri- 
butes of  natural  existence,  and  to  permit  them  to  contract  pretty 
much  in  the  ordinary  manner  of  natural  persons,  a  correspond- 
ent relaxation  ,in  the  use  of  the  exact  corporate  name  for  the 
purpose  of  designation,  necessarily  followed."  In  Medway  Cotton 
Manufactory  y.  Adams,  10  Mass.  860,  the  declaration  alleged  that 
the  promissory  note  sued  on,  was  made  to  the  plaintiffs  by  the 
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name  of  Bichardsoxiy  Metoalf  &  Co*,  to  whioh  the  defendaato 
demurred,  and  {he  demurrer  was  oTermled.  This  we  oonoeiTe 
to  be  a  case  strikinglj  analogous  to  the  one  now  under  oonsid- 
exation;  the  only  difEerenoe  being,  that  this  is  a  bond  gi^en 
to  an  individual  by  the  name  of  a  corporation,  that,  on  a 
promissoxy  note  given  to  a  corporation  by  the  name  of  an  indi- 
vidual firm.  The  same  reason  applies  to  justify  the  propriety  of 
an  individual  suing  upon  an  instrument  given  to  him  by  a  oor^ 
porate  name,  as  a  corporation  suing  upon  an  instrument  given 
to  it  by  an  individual  name.  And  it  is  proper  here  to  remark 
that,  no  distinction  whatever  is  taken,  in  any  of  the  cases  upon 
this  point,  between  bonds  and  promissoiy  notes.  The  same 
principle  was  recognisced  and  acted  upon  by  the  court  of  appeals 
of  Kentucky,  in  the  case  of  Pendleton  et  al.  v.  The  Bank  of  Ken- 
tucky, 1  T.  B.  Mon.  171,  and  finally  by  this  court,  in  the  case  of 
Bower  et  d.  v.  The  State  Bank,  5  Ark.  234. 

The  reason  of  this  rule,  as  quaintly  given  by  Lord  Coke  in 
the  case  before  cited,  applies  with  equal  force  to  individuab  as 
to  corporations,  and  courts  would  be  equally  justifiable  in  being 
governed  by  it  in  both  cases,  viz. :  ''  If  a  writ  abates,  one  might, 
of  common  right,  have  a  new  writ,  but  he  can  not  of  common 
right  have  a  new  bond,"  etc.  And  the  supreme  court  of  Penn- 
sylvania, in  the  \  case  of  the  President,  Managers,  and  Company 
of  the  Berks  and  Dauphin  Turnpike  Boad  v.  Myers,  6  Seig.  & 
B.  17  [9  Am.  Dec.  402],  allowed  the  doctrine  to  prevail  in  the 
case  of  corporations,  because,  they  said,  that  **  when  courts  began 
to  allow  these  artificial  beings  most  of,  if  not  all  the  attributes 
of  natural  existence,  and  to  permit  them  to  contract  pretfy 
much  in  the  ordinaiy  manner  of  natural  persons,  a  correspond- 
ent relaxation  in  the  use  of  the  corporate  name  for  the  purposes 
of  designation,  necessarily  followed."  Thus  nudntaning  that,  in 
this  particular,  corporations  were  only  put  into  a  condition  cor- 
responding with  that  of  natural  persons.  The  case  of  lympleton 
V.  Cram  et  al.,5  Qreenl.  417,  was  a  suit  brought  on  a  promis- 
soiy note,  given  to  the  wife  of  the  plaintiff,  after  her  marriage, 
by  her  maiden  name  of  Joanna  Balch,  when  her  true  name  was 
Joanna  Templeton.  The  court  held  it  no  valid  objection  to  the 
note,  that  it  was  thus  made  payable  by  a  wrong  name,  and  gave 
judgment  for  the  plaintiff.  As  before  observed,  there  is  no  au- 
thority, and  we  can  perceive  no  reason  why  the  same  rule  should 
not  govern  in  contracts  to,  or  by  individuals,  as  in  the  case 
of  corporations;  and  this  position  seems  to  be  sustained  by  the 
reason  given  in  the  Case  of  King's  Lynne,  and  the  authority  of 
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the  case  cited  from  6  Seig.  &  B.  We  are  therefore  of  opinion, 
that  the  declaration  in  this  case  wonld  be  good  upon  demurrer 
or  arrest  of  judgment,  and  is,  consequently,  good  upon  writ  of 
error.  The  averment  thus  made  is  a  material,  trayorsable  alle- 
gation, upon  which  issue  may  be  taken:  Pendleton  et  al.  v.  The 
Bank  of  Kentucky,  1  T.  B.  Mon.  171;  Bower  et  al.  v.  The  Bank 
of  Arkansas,  5  Ark.  234,  and  if  denied  by  plea  must  be  sup- 
ported by  proof,  to  entitle  the  plaintiff  to  a  recoveiy. 

The  next  inquiry  is,  whether  this  ayerment  is  put  in  issue  by 
the  plea  of  non  estfachim.  In  debt  on  bond  or  other  specially, 
where  the  deed  is  the  foundation  of  the  action,  the  plea  of  non 
est  factum  is  proper  when  the  plaintiff's  prof ert  can  not  be  proved 
as  stated,  or  the  deed  was  not  executed,  or  varies  from  the 
declaration,  either  by  a  misstatement,  or  by  the  omission  of  a 
covenant  or  clause  constituting  a  condition  precedent,  or  an  ex- 
ception: 1  Chit.  PL  519.  This  plea  puts  in  issue  the  execution 
of  the  deed,  and  its  continuance  as  a  deed  to  the  time  of  the 
plea:  2  Stark.  Ev.  270;  and  the  plaintiff  need  not  prove  the  other 
averments  in  his  declaration:  Gardner  v.  Gardner,  10  Johns. 
47;  Legg  v.  Robinson,  7  Wend.  194;  and  the  only  proof,  required 
of  the  plaintiff  under  the  issue,  is,  first,  the  sealing,  and  secondly, 
the  delivery:  1  Stark.  Ev.  321. 

There  is  no  variance  between  the  writing  obligatory  and  the 
declaration,  but  it  is  described  with  particularity  and  certainty. 
The  plea  does  not  put  in  issue  the  averment,  that  the  writing 
was  made  to  the  plaintiff,  by  the  name  of  the  Bank  of  the  State 
of  Arkansas.  The  case  of  The  President  and  Managers  of  the 
Berks  and  Dauphin  Turnpike  Road  v.  Myers,  6  Serg.  &  B.  12  [9 
Am.  Dec.  402],  is  in  point.  In  that  case  as  in  this,  the  bond  was 
correctly  described  containing  a  similar  averment,  and  the  court 
decided  that  the  plea  of  non  eat  factum  did  not  reach  it,  and  further 
said  that  if  A.  declare  on  a  bond  made  to  B.  the  plea  of  non  esi 
factum  would  not  reach  the  defect,  but  that  the  defendant  ought 
to  demur,  or  move  in  arrest  of  judgment,  on  the  ground  that  the 
plaintiff  has  not  set  out  a  title  to  recover.  The  only  points,  put 
in  issue  by  the  plea,  being  the  sealing  and  delivery  of  the  bond  or 
writing  obligatory,  all  other  material  averments  in  the  declara- 
tion, according  to  the  rules  of  pleading,  are  admitted  to  be  true: 
Steph.  PI.  217.  On  the  trial  before  the  cirouit  court,  the  execution 
of  the  bond  was  satisfactorily  proven,  and  therefore  the  finding 
and  judgment  thereon  by  the  court  wore  correct  and  proper. 

Judgment  affirmed. 

Cboss,  J.,  absent. 
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Sum  OV  iHBTRUlfXllTB  EXECUTED  IK  WBOXO  NaKE,  OB  MaDB  PaTABLI 

to  Wboho  Pxnaoir. — ^It  is  a  rule  now  firmly  establiahed  that,  where  •  written 
oontnot  of  any  kind  is,  through  mistake  or  otherwise,  made  payable  to  a 
person  by  a  wrong  name,  he  may,  nevertheless,  bring  suit  upon  it  in  his 
proper  name,  and  in  doing  so  he  most,  in  his  declaration,  aver  that  the  d^ 
lendant  made  the  contract  to  him  by  the  name  contained  in  the  instrament: 
Chit,  on  Bills,  666;  2  Dan.  on  Neg.  Inst.,  sec.  1190;  Ptncbtrd  ▼.  iftftnine,  76 
DL  453;  Board  o/EdveaUon  ▼.  ChteneboMm,  39  Id.  609;  Leaphardt  v.  Slotm, 
6  Black!.  278;  PaUsntm  t.  CTrcMWf,  Id.  693;  Wood  v.  Comcm,  66  Ala.  283; 
Taylor  ▼.  SiHcldand,  37  Id.  642;  N,  T.  Af.  Boo,  far  M.  R,  ▼.  Foridk,  13  Johns. 
38;  Medway  CoUon  Mcmt^aOory  t.  Adams,  10  Mass.  360;  Laffett^  ▼.  La/- 
ferty,  10  Ark.  268;  Bwmmgh  ▼.  ifoss,  10  Bam.  ft  Crass.  658;  MoOer  ▼.  Lam- 
hen,  2  Camp.  64& 

In  Oaylord  v.  Hudmm,  10  Ala.  116^  it  was  decided  that  an  action  at  law 
oonld  not  be  maintained  on  a  bond  in  which  a  mistake  occuxred  in  the  name 
of  one  of  the  payees,  althon|^  the  mistake  was  averred  in  the  declaration. 
The  oonrt  in  that  case  held  that  the  bond  mnst  first  be  reformed  in  equity 
before  an  action  at  law  conld  be  maintained  upon  it.  Bnt  this  case  has  since 
been  overmled  in  Taylor  v.  Strickland,  37  Id.  642,  and  in  Wood  v.  Coman,  66 
Id.  283.  But  in  order  to  a  recovery  in  such  cases,  the  plaintiff  mnst  do  two 
things:  1.  He  mnst  aver  the  mistake,  and  allege  his  identity  with  the  payee 
intended  to  be  named  in  the  instrament;  2.  He  mnst  prove  these  averments. 
In  KeUh  V.  PraU^  6  Ark.  661,  the  plaintiff  declared  as  sorviving  partner  of 
E.  T.  B.,  on  a  note  made  payable  to  E.  Y.  B.  ft  Co.,  bat  made  no  averment 
of  the  identity  of  the  payees  with  the  plaintiff  and  his  decessed  partner,  and 
it  was  decided  that,  on  that  statement,  he  could  not  recover.  It  was  held 
that  the  averment  must  be  positively  and  directly  made,  and  not  left  to  in- 
ference. In  Bobb  V.  Bailey,  13  La.  Ann.  467,  8.  B.  brought  suit  as  payee, 
upon  a  note  payable  to  S.  R.  ft  Ca,  alleging  that  he  had  traded  alone  under 
that  style  and  firm  name.  The  defendant  excepted,  on  the  grounds  that  he 
had  contracted  the  obligation  sued  on  with  S.  B.  ft  Co.,  and  not  with  S.  B., 
and  denied  that  the  plaintiff  owned  the  note  or  traded  as  alleged.  The 
plaintiff  recovered  judgment  in  the  court  below,  but  it  was  reversed  by  the 
•upreme  court,  which  held  that  the  plaintiff,  in  order  to  recover  as  payee,  was 
bound  to  prove  that  he  alone  composed  the  nominal  firm  of  S.  B,  ft  Ca  See 
to  the  same  effect  Teed  v.  Elworthy,  14  East,  210.  And  Chitty  says  on  this 
point:  "If  the  plaintiff  sue  on  a  promissory  note  which  purports  to  be  pay- 
able to  a  person  of  a  different  name,  he  should  be  prepared  with  evidence 
that  he  was  the  person  intended:"  Chit,  on  Bills,  625.  In  Massachusetts  the 
broad  ground  is  taken  that  "  where  the  parties  to  a  contract  can  be  ascer- 
tained, and  the  suit  is  instituted  in  the  name  of  the  real  party,  a  mistake  in 
the  name  of  the  promisee,  as  described  in  the  promise,  will  not  furnish  any 
ground  of  defense:'*  OharitaJbU  AssodaJtion  in  Middle  ChnanviUe  v.  Baldwins, 
1  Mete  365;  City  qf  Lowell  v.  Moree,  Id.  473;  Shaummt  Suyar  Btf*g  Co,  v. 
Hampden  M,  Ine.  Co.,  12  Gray,  540;  Bryant  v.  Battman,  7  Cush.  Ill;  Com- 
mercial Bank  V.  French,  21  Pick.  486.  And  Edwards,  in  his  work  on  bills, 
page  251,  says:  "  For  though  a  note  or  bill  be  drawn  payable  to  a  person  in 
a  wrong  name,  the  error  will  not  afibct  his  title  nor  destroy  his  right  totnms- 
fer  the  paper." 

PiLBOL  EviDBNCB  IS  ADMISSIBLE  to  show  that  a  note  was  made  payaUe  to 
a  plaintiff  by  a  wrong  name,  and  that  he  is  the  party  to  whom  it  was  intended 
to  be  made  payable:  Williams  v.  BryaaU,  5  Mee.  ft  W.  447;  Ihieh  v.  Oocken,  S 
Cromp.  M.  ft  B.  196;  Willia  v.  BarreU,  2  Stark.  29;  Jeater  v.  Hopper,  10  Ark. 
43;  Sterry  v.  Robinson,  1  Day,  11. 
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WBdUfi  A  KoTX  18  Madk  Patabls  to  a  Baitk  for  the  pnrpote  of  bemg  di» 
counted  there*  bat  it  is  disoonntod  by  ab  individual,  *nd  not  by  the  bank,  tho 
person  ao  receiving  it  may  declare  upon  it  as  a  note  nuule  payable  to  himaell 
by  the  name  of  the  bank:  EUioi  v.  Abboi,  12  N.  H.  649;  Hunt  v.  Aldrieh^  27 
Id.  31;  2  Dan.  on  Neg.  Inst.,  sec  1190.  In  Bwrrough  v.  Mo$$t  10  Bam.  h 
Cresa.  568,  a  note  was  made  payable  to  a  married  woman,  and  her  hnaband's 
Indorsee  dedarad  on  it  as  a  note  made  to  John  Feam  by  the  name  of  Mrs. 
Rachel  Feam,  and  the  declaration  was  held  good. 

Asaiaina  07  Such  iNBVRXTMXim  may  recover  thereon  npon  their  making 
like  averment  and  proof  as  are  required  to  be  made  in  suits  between  the  orig- 
inal parties  to  the  instruments:  PaU/enon  v.  (Troves,  6  Blaokl  603;  Taiykr  v. 
SiriMmd^  87  Ala.  642.  And  where  a  note  is  assigned  to  a  person  by  a  wrong 
name,  he  may  aver  the  mistake  in  declaring  on  the  note,  and  establish  it  by 
parol  evidence:  Lafertff  v.  Lt^erty^  10  Ark.  268. 

VfiaaM  A  PxnaoK  Bzboutb  a  Pbomiu  in  a  Wboho  Nams,  it  was  held  in 
Wootier  V.  Ljfont^  6  Blackf .  00^  that  he  must  be  sued  on  the  instrument  in 
that  name.  But  in  Wood  v.  Comaii,  56  Ala.  283,  this  doctrine  is  dinpi»oved, 
and  it  seems  to  us  that  it  has  no  substantial  ground  to  stand  upon.  There  is 
no  foundation  in  reason  for  making  a  distinction  between  the  case  of  a  mistake 
in  the  name  of  a  payor  and  the  case  of  a  mistake  in  the  name  of  a  payee.  In 
the  case  last  cited  the  real  name  of  the  obligor  in  the  bond  suedon  was  Joahua 
P.  Coman.  The  signature  to  the  bond  was  J.  P.  Goman';  and  by  mistake,  in 
the  body  of  the  bond  was  written  James  P.  Coman.  It  was  decided  that  tho 
obligor  might  be  sued  by  his  true  name,  with  an  averment  that  he  signed  it 
by  the  name  of  J.  P.  Coman,  and  that  in  the  absence  of  a  plea  of  won  ut  /tic- 
tarn,  verified  by  affidavit,  the  bond  was  admissible  in  evidence  notwithstand- 
ing the  mistake. 
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[6  AnXAMkM,  99.] 

JimnisiiT  or  Sunanac  Court  Lnrr  in  Full  Fobob  at  End  ov  Tnof  at 
which  it  is  rendered,  then  becomes  final  and  passes  foraver  beyond  its 
power  and  jurisdiction,  and  the  cause  can  not  be  opened  at  a  snbsequmt 
term  for  rehearing. 

FluNO  OF  Motion  for  Lsavb  to  Prksbnt  PxnnoN  vob  Bshxabino,  or 
even  the  granting  of  such  leave,  does  not  have  the  effect  to  vacate,  annul* 
or  suspend  a  judgment  of  the  supreme  court. 

Ebbob  to  the  circuit  court  of  Pulaaki  county.  The  facti 
sufficiently  appear  from  the  opinion. 

Jshley,  Waikina,  l¥apnaU,  and  Oocke,  for  the  plaintiff. 

Fowler  9  conira. 

By  Court,  OldbaMj  J.  The  attitude  which  this  case  oconpieay 
is  noyel  and  eztraordinaiy  in  its  character^  and  the  question, 
thereby  presented  for  our  detmnination,  is  of  great  magnitude 
and  importance,  involying  the  power  of  this  court  over  its  judg- 
ments and  records.    And  in  consideration  of  the  importance  of 
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the  queBtion^  as  well  as  the  fact,  that  an  entire  change  has  taken 
place  in  the  persons  composing  the  court,  since  the  presentation 
of  the  question,  we  feel  considerable  hesitation  in  approaching 
the  subject. 

During  the  term  at  which  judgment  is  rendered,  the  power  of 
ereiy  court  of  record  to  set  aside,  vacate,  and  annul  its  judg- 
ments and  orders,  is  tmdoubted.  This  is  a  power  of  daily  ex- 
ercise bj  the  courts,  in  the  granting  of  new  trials,  arrests  of 
judgment,  and  in  other  proceedings  of  like  character.  Its  ex- 
istence and  propriety  can  not  be  questioned;  it  is  based  upon 
the  substantial  principles  of  right  and  wrong,  to  be  exercised 
for  the  preyentiooi  of  error  and  injury,  and  for  the  furtherance  of 
justice.  But  the  power  of  a  court  to  vacate  or  annul  its  judg- 
ments and  decrees,  rendered  at  a  preyious  term,  presents  a  ques- 
tion of  more  serious  doubt,  as  well  as  of  graver  import.  It  is 
not  pretended  that  the  circuit  courts  or  other  inferior  tribunals 
possess  this  power,  but  we  believe  it  is  conceded  that  their 
judgments,  being  rendered,  and  the  term  having  expired,  the 
power  of  the  court  over  them  is  forever  gone,  except  perhaps  so 
far  as  may  be  necessary  to  supply  omissions  through  mistake  or 
neglect,  by  nunc  pro  hunc  orders.  The  judgment,  at  the  expira- 
tion of  the  term,  becomes  conclusive  upon  the  parties,  never  to  be 
reached  by  the  court  for  the  purposes  of  rehearing  or  reversal, 
but  can  only  be  re-examined  in  an  appellate  tribunal,  and  only 
upon  the  facts  presented  by  the  record.  Such  is  the  view  here- 
tofore entertained  by  this  court  in  SmUh  v.  Dudley,  2  Ark.  66, 
and  Walher  v.  Jeffenon,  6  Id.  28.  In  these  cases  it  is  held 
**  that  when  jud^ent  has  been  pronounced,  and  the  term  at 
which  it  has  been  given  has  finally  expired,  neither  the  court  nor 
the  parties  to  the  record  have  any  longer  any  control  over  it." 

What  reasons  can  be  assigned,  which  would  justify  the  exer^ 
cise  of  the  power  by  the  supreme  court,  which  is  so  clearly  ex- 
cluded from  the  circuit  court,  we  are  at  a  loss  to  determine. 
None  can  be  assigned  in  the  one  case,  which  would  not  be 
equally  applicable  in  the  other.  Public  policy,  as  wall  as  pub- 
lic liberty,  require  that  the  powers  of  every  department  of  the 
government  should  be  circumscribed  and  limited;  and  this,  we 
conceive  to  be  equally  necessary,  as  well  to  the  time  and  man- 
ner in  which,  as  to  the  subject-matter  over  which,  they  shall  be 
exercised.  To  concede  that  this  court  can,  at  any  team  subse- 
quent to  the  one  at  which  a  final  judgment  may  be  rendered, 
order  the  judgment  to  be  annulled  and  vacated,  and  grant  a  new 
hearing,  and  again  render  judgment  differing  from  the  one 
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orig^iDollj  pronounced,  would  be  to  concede  a  power  moet  gi- 
gantic and  dangerous.  In  such  caae,  the  detexmination  of  this 
court  oyer  a  question,  no  matter  what  lapse  of  time  may  haye 
intervened  since  the  rendition  of  the  judgment,  would  not  be 
conclusive  upon  the  rights  involved,  or  afford  security  to  the 
parties  litigant.  No  man  could  tell  when  the  court  might  not 
see  fit  to  review  an  opinion  pronounced  in  his  fiivor,  and  in  con- 
sequence of  a  change  of  opinion,  or  a  change  of  judges  upon 
the  bench,  reverse  the  opinion  originally  rendered,  and  give 
judgment  against  him.  For  it  is  dear  that  if  we  have  a  right 
to  open  a  judgment  solemnly  pronotmoed  and  enrolled  at  the 
last  term  of  ttie  court,  and  which  upon  the  adjournment  of  the 
term  was  left  unrecalled,  and  in  full  force,  the  right  and  power 
attaches  to  every  case  determined  by  this  court  since  its  first  or- 
ganization. The  proposition  thus  presented,  can  not  be  contro- 
verted, and  is  startling  in  its  character;  a  more  extensive  and 
dangerous  power  over  the  rights  of  the  dtizen  could  scarcely 
be  claimed  by  any  tribunal,  however  absolute  and  unlimited  in 
its  prerogative. 

In  such  case,  litigation  would  be  endless;  parties  litigant 
would  be  kept  forever  in  fear  and  trepidation,  lest  their  judg- 
ments diould  be  set  aside,  their  causes  reconsidered,  and  de- 
cided against  them.  The  records  of  the  court,  which  should 
be  held  inviolable,  the  solemn  judgments  and  decrees  therein 
enrolled,  would  afford  no  security  to  the  parties,  or  evidence 
that  litigation  had  ended.  The  only  security  would  reside  in 
the  breasts  of  the  judges  upon  the  boich,  dependent  upon  their 
discretion  and  integrity.  There  should  be  a  time  for  litigation 
to  have  an  end;  there  diould  be  a  time  when  a  parly  may  daim 
the  benefits,  to  which  a  deddon  of  this  court  entitles  him;  there 
should  be  a  period  to  the  power  of  the  court  over  its  records, 
and  when  its  judgments  and  decrees  shall  become  fixed,  abso- 
lute, and  unalterable.  No  time  seems  so  fit  and  proper,  so  con- 
formable to  precedent,  prindple,  reason,  and  common  sense,  as 
the  end  of  the  term,  at  which  the  judgment  is  rendered. 

This  question  mm  fully  argued  and  determined  by  the  court 
in  The  Bed  EOaie  Bank  v.  Batodan,  6  Ark.  676,  and  in  the  rea- 
soning of  the  majority  of  the  court  upon  this  point  we  fully 
concur.  It  would  seem  to  us,  then,  both  upon  prindple  and 
precedent,  that  when  the  supreme  court  once  adjudicates  a 
question,  pronounces  its  opinion,  and  renders  judgment  thereon, 
and  the  term  dapees,  leaving  the  judgment  in  full  force,  the 
cause  passes  forever  beyond  the  power  and  jurisdiction  of  the 
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ootirty  except  it  be  again  brought  up  by  appeal  or  otherwise, 
after  another  trial  in  the  inferior  tribunal;  and  that  at  the  end 
of  the  term,  the  parly,  in  whose  fayor  the  judgment  has  been 
rendered,  is  entitled  to  have  the  same  certified  down  to  the 
lower  court,  where  he  can  haye  the  full  benefit  of  it. 

Such  being  our  yiew  of  the  law,  we  will  apply  the  principle 
just  determined  to  the  case  before  us.  The  judgment  was  ren- 
dered at  the  January  term,  1842,  reyersing  the  judgment  of  the 
circuit  court,  and  on  the  last  day  of  the  term,  the  defendants  in 
error  moyed  the  court  for  leaye  to  file  a  petition  for  rehearing, 
and  leaye  was  granted,  without  specifying  the  time  within 
which  the  petition  should  be  filed.  Under  the  leaye  thus 
granted,  the  petition  was  not  filed  until  the  second  term  there- 
after; at  the  January  term,  1843,  the  judgment  was  set  aside, 
and  the  cause  ordered  to  stand  for  rehearing.  Here  was  a  judg- 
ment held  up,  for  twelye  months,  upon  the  mere  motion  of  one 
of  the  parties,  without  any  order  of  the  court  whateyer,  in  any 
wise,  suspending  or  impairing  its  yalidiiy;  for  twelye  months 
longer  it  is  held  up,  upon  the  petition  of  the  party  for  a  rehear- 
ing, without  any  order  of  the  court  affecting  the  judgment; 
and  at  the  January  term,  1844,  the  court  proceeded  to  a  hearing 
of  the  petition,  and  set  aside  and  annulled  one  of  its  own  solemn 
judgments,  rendered  two  years  preyious;  and  at  the  July  term 
thereafter,  reyersed  the  opinion  and  judgment  originally  pro* 
nounced  by  them,  and  affirmed  the  judgment  of  the  circuit 
court.  These  facts  show  how  extensiye  and  indefinite  is  the 
power  claimed,  and,  also,  afford  an  argument  unanswerable  and 
conclusiye  against  its  existence  and  the  propriety  of  its  exer- 
cise. The  filing  of  a  motion  for  leaye  to  present  a  petition  for 
a  rehearing,  or  the  granting  of  that  leaye  by  the  court,  did  not 
yacate,  annul,  or  suspend  the  judgment  rendered  in  the  cause; 
nor  was  such  the  effect  produced  by  filing  the  petition,  but  at 
the  end  of  the  term  at  which  it  was  pronounced  the  judgment 
became  absolute  and  conclusiye  upon  the  parties.  It  was  no 
longer  in  fieri  and  under  the  control  of  the  court,  but  became  a 
settled  and  absolute  adjudication.  Such  being  the  case,  we  are 
constrained  to  regard  the  subsequent  proceedings  of  the  court 
as  extrajudicial,  mere  nullities,  without  th^  yerity  and  force  of 
judicial  authority. 

The  motion  of  the  plaintiff  in  error  must  be  sustained,  that 
the  judgment  rendered  at  the  January  term,  1842,  be  certified  to 
the  circuit  court  as  the  judgment  of  this  court,  and  ordered  to 
be  carried  into  effect. 

Oboss,  J.,  absent. 


OcL  1845.]  State  v.  Hand.  689 

AmE  EvD  ov  TxRii  at  Which  Judomsnt  is  Bxkdsbid,  the  case  It  no 
longer  under  the  jaiitdiction  and  oontrol  of  the  ooart:  Laiffkrt§  t.  BMtirford^ 
10  Ark.  464;  BavOum  r.  Bapley,  14  Id.  206;  Biacoe  ▼.  Tucker,  Id.  623;  Bi§^ 
coe  ▼.  Sand^fiir,  Id.  673;  2)er<oii  v.  ^o^d,  21  Id.  267;  Brook$  ▼.  Hanauer,  22 
Id.  176;  iSltate  v.  8haU,  23  Id.  603;  McKnight  v.  ^^nm^,  26  Id.  214;  PaUer^ 
mm  ▼.  7Vfiq>2e,  27  Id.  216;  all  citing  the  prineipal  case.  Bat,  during  th« 
tenn,  the  oonrt  may  modify  and  set  aside  its  }ndgments:  Unienoood  ▼•  Sledge^ 
27  Id.  296»  dting  the  principal  case. 

Power  cm  Cou&t  to  Set  Aside  ns  Jxtdokekts:  See  DM  t.  Wauromt  M 
Am.  Deo.  267;  Window  y.  Andermm,  32  Id.  661,  note  65o;  Binaat  v.Barier, 
23  Id.  720;  Bender  v.  Aehew,  22  Id.  714,  note  717;  Morgan  ▼.  ^oys,  12  LL 
147,  note  148,  where  other  cases  are  colleoted. 


State  v.  ELun>. 

[6  AmTiiiSAi,  IM.] 

Wbxt  of  Bbbor  dobs  hot  Lib  nr  Gbdokaii  Gasbb  wImm  the  svpnaM 
court  has  no  power  to  correct  the  errors  appearing  in  the  record. 

VSBDIOT  07  AOQURTAL  IK  CUMINAL  CaSES,  AND  JUDOMBKT  THEBEON,  da- 

termine  the  proeecntion  forever,  and  shoald  remain  unimpeaohed  for  the 
protection  of  the  party  against  any  fatore  prosecation  for  the  aame 
oflense. 

iRDioncKHT  for  foigeiy.  The  facts  are  Buffioiently  stated  in 
the  opinion. 

Watkins^  attorney  general^  for  the  state. 

E,  H.  English^  for  the  defendant. 

By  Court,  Oldham,  J.  The  defendant  was  indicted  and  put 
upon  his  trial  in  the  circuit  court  of  Pulaski  county,  and  the 
jury  regularly  returned  a  yerdict  of  not  guilty,  and  judgment 
was  rendered  in  his  fiiTor.  During  the  progress  of  the  trial, 
several  exceptions  were  taken  on  the  part  of  tiie  state,  and  now 
for  the  purpose  of  reyersing  the  judgment,  she  has  brought 
the  case  into  this  court  by  writ  of  error.  The  defendant  has  in- 
terposed his  motion  to  dismiss  the  suit. 

It  is  a  general  rule  that  a  writ  of  error  may  issue  to  any  final 
judgment  of  the  circuit  courts,  but  this  rule  must  be  restricted 
in  its  application  to  those  cases  in  which  this  court  has  the 
power  to  do  justice  between  the  parties,  by  correcting  the  errors 
appearing  upon  the  record.  Over  this  case  the  court  has  no 
such  power.  If  the  state  was  injured  by  the  judgment  of  the 
circuit  court,  we  can  not  repair  the  injury  by  depriving  the  de- 
fendant of  the  advantages  thereby  acquired  by  him,  or  by  a 
reversal  of  the  judgment  again  subject  him  to  another  trial. 
The  constitution  has  thrown  over  him  her  protective  mantle,  and 

Am.  Dso.  Vox..  XLII— M 


^ 


690  Levy  v.  Shubman.  [Arkaosaa^ 

ahieldB  him  from  all  f ature  prosecution  for  the  offense  with 
whioh  he  stood  charged.  When  the  jury  retomed  their  verdict 
in  his  faTor  he  was  finally  and  forever  discharged;  he  was  re* 
leased  from  custody,  and  the  control  of  the  court,  and  can  not 
be  brought  into  this  court  to  show  cause  against  the  reversal  of 
the  judgment  in  his  favor.  The  verdict  of  the  jury  was  a  final 
and  conclusive  determination  of  the  controversy.  By  reversing 
the  judgment  we  can  neither  rejMdr  the  injury  alleged  to  have 
been  inflicted  upon  the  state,  nor  deprive  tiie  defendant  of  the 
advantages  and  benefit  of  the  verdict.  In  truth,  the  questions 
sought  to  be  raised  in  this  case  are  mere  abstract  questions, 
without  any  cause  legally  existing  upon  which  the  decision  of 
this  court  could  have  effect.  We  are  not  inclined  to  determine 
questions  so  presented.  The  object  of  this  court  is  to  deter- 
minate cases  legally  existing  and  properly  brought  before  it;  to 
do  justice  between  the  parties  by  affirming  the  judgment,  if 
there  be  no  error  apparent  upon  the  record,  or  if  error  exists, 
by  reversing  the  judgment  and  granting  the  injured  party  such 
redress  as  the  circumstances  require  and  the  law  will  allow. 

When  a  person  is  once  tried  and  acquitted  by  a  jury,  upon  a 
criminal  charge,  the  finding  of  the  jury  and  the  judgment  of 
the  court  thereon,  is  a  determination  of  the  prosecution  forever, 
and  such  judgment  and  finding  should  be  suffered  to  remain 
unimpeached  and  in  full  force  as  evidence  of  such  acquittal,  and 
for  the  protection  of  the  party  against  any  future  prosecution 
for  the  same  offense. 

For  these  reasons  let  the  case  be 


Stati  has  No  Right  to  Afpbal  after  Vbbpiot  or  Acquittal  on  a 
oriminal  ohaige:  State  ▼.  Solomon9,  27  Am.  Deo.  4d9;  and  see  note  to  thai 
oaae  for  an  extended  diaciuttion  of  thii  tubject.  See  alao  People  v.  YFieft6, 38 
CaL  478,  citing  the  principal  case. 

The  psmoiPAL  cask  i3  retekbed  to  in  PhUUps  ▼.  States  35  Ark.  38ft» 
as  afibrding  an  example  of  a  sucoessfal  common  law  plea  of  misnomer,  wbioh 
is  now  of  no  avail  nnder  the  oriminal  oode  prooednre. 


Levt  v.  Shubman. 

[6  A «»*—*■,  182.] 

FaoOEBDnros  nr  Jusnoxs'  Goitrts  must  Show  such  Facts  as  oonstitnte  a 
case  within  their  jarisdiotion,  otherwise  the  law  will  regard  snoh  pio- 
oeedings  as  coram  nonjudke  and  absolutely  void. 

FniMO  with  Jvbtiob  of  Peace,  Bank-note  upon  which  the  defendant's 
name  nowhere  appears,  is  not  such  a  filing  of  the  caase  of  action  as  is 
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required  by  the  Arkaiuaa  etataie,  and  is  not  sufficient  to  give  tiie  court 
jurisdiction. 

WhBRB  JuSTIGB'S  CoUBT    BAB  No  JUBISDICTION*   dHOniT  OniRT  CAN  KOT 

AoQumx  any  by  appeal. 

Appbaii  from  the  drouit  ootirt  of  Pulaaki  county.  The  facta 
appear  from  the  opinion. 

Cummins  and  Hayden^  for  the  appellant. 

Fowkr^  cwitra. 

Bj  Court,  Johnson,  C.  J.  The  question  is,  do  the  facts  of 
this  case  as  shoTm  by  the  record,  constitute  a  case  within  the 
jurisdiction  of  the  justice  of  the  peace?  In  adjudicating  upon 
cases  originating  before  justices  of  the  peace,  it  is  essential  to 
keep  in  view  the  &ct  that  thej  are  the  lowest  grade  of  courts 
known  to  our  constitution  and  laws.  They  possess  only  a 
special,  limited,  and  inferior  jurisdiction,  and  therefore  the  pro- 
ceedings therein,  according  to  the  principle  almost  universally 
admitted,  must  show  or  set  forth  such  facts  as  constitute  a  case 
within  their  jurisdiction;  otherwise,  the  law  regards  the  whole 
proceeding  as  coram  nonjudice,  and  absolutely  void.  The  sev- 
enteenth and  twenty-first  sections  of  chapter  87  of  the  revisecl 
statutes  of  Arkansas,  require  that  whenever  any  suit  shall  be 
founded  on  any  instrument  of  writing  purporting  to  have  been 
executed  by  the  defendant,  such  instrument  shall  be  filed  vnth 
the  justice  before  any  process  shall  be  issued  in  the  suit,  and 
that  in  eveiy  suit  founded  on  an  accoimt,  a  bill  of  the  items  of 
such  account  shall  be  filed  with  the  justice  before  any  process 
shall  be  issued  in  the  suit.  The  appellant  moved  the  court  to 
dismiss  this  case,  for  the  want  of  jurisdiction,  and  insisted  that 
no  such  instrument  had  been  filed  with  the  justice  of  the  peace, 
as  the  foundation  of  the  action,  as  the  statute  required. 

The  suit  was  instituted  by  the  appellee  against  the  appeUant, 
and  the  instrument  on  file  is  a  note  drawn,  or  purporting  to 
have  been  drawn,  by  the  Bank  of  the  State  of  Missouri,  in  favor 
of  the  bearer.  Is  this  a  note  evidencing  any  indebtedness  on 
the  part  of  the  plaintiff  to  the  defendant,  or  is  it  such  an  account 
as  will  admit  of  proof  of  such  an  indebtedness  ?  We  are  wholly 
at  a  loss  to  discover  how  it  could  possibly  be  regarded  as  either. 
The  instrument  on  file,  and  which  has  been  traiJBcribed  into  the 
record,  if  genuine,  would  doubtless  furnish  strong  evidence 
against  the  bank  of  Missouri,  and  that,  too,  as  constituting  the 
basis  of  the  action.  The  appellant  has  done  no  act,  so  far  as 
appears  of  record,  which  could  by  possibility  fix  his  liability  fof 
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the  note.  He  did  not  execute  it,  nor  has  he  indorsed  it  over  to 
the  appellee.  The  statate,  in  requiring  the  party  suing  to  file 
with  the  justice  the  instrument  or  bill  of  particulars,  before  the 
issuance  of  the  summons,  certainly  did  not  design  to  enjoin  upon 
him  the  necessiiy  of  doing  an  act  which  would  be  utterly  useless 
and  nugatory.  It  is  worthy  of  remark  here  that  the  same  act 
that  requires  the  cause  of  action  to  be  filed  before  the  issuance 
of  the  summons,  also  prescribes  the  form  of  the  process,  and 
dispenses  with  the  necessity  of  any  description  of  the  cause  of 
action  therein.  The  reason  of  thisis  obvious,  because,  the  instru- 
ment on  file,  there  could  no  longer  be  any  i^^cessity  of  its  being 
set  out  in  the  summons,  as  it  could,  at  all  times,  be  examined 
and  inspected  by  the  parties.  The  plaintiff  is  required  to  put 
his  cause  of  action  on  file,  in  order  that  the  adverse  party  may 
know  what  it  is  he  is  called  upon  to  answer.  It  is  the  undoubted 
right  of  every  individual,  when  commanded  to  appear  before  a 
justice  of  the  peace,  to  go  to  his  o£Sce,  and  there  to  ascertain 
what  it  is  with  which  he  stands  charged,  so  that  he  may  make 
immediate  preparation  for  his  defense.  According  to  these 
principles,  we  think  it  perfectiy  manifest  that  the  justice  issued 
the  summons,  in  this  case,  without  the  warrant  of  law.  The  in- 
strument neither  constituting  any  evidence  in  itself,  nor  furnish- 
ing the  ground-work  upon  which  any  proof  could  have  been 
admitted  between  the  parties  to  the  record,  the  justice  was  not 
authorized  to  issue  the  summons,  and,  consequently,  the  whole 
proceeding  is  coram  nonjudioe  and  void.  The  justice  having  no 
jurisdiction,  it  necessarily  follows  that  the  circuit  court  could 
not  acquire  any  by  appeal,  and  therefore  it  should  have  dis* 
missed  the  case  for  want  of  jurisdiction,  without  pronouncing 
any  judgment  whatever  in  favor  of  either  party.  We  are  there- 
fore of  opinion  that  the  drctdt  court  erred  in  giving  judgment 
against  the  appellant. 

The  judgment  must  therefore  be  reversed,  and  the  case  re- 
manded, with  instructions  to  dismisa  for  vmnt  of  jurisdiction. 


JumaDionoNAL  Facts  must  bi  Allboxd  iir  PuuDiNa  Judombntb  «c 
jQBtioes  of  the  peaoe:  See  note  to  8tiJe§  v.  Stewtuti^  27  Am.  Deo.  14B. 

Thv  fbinoipal  CASS  IB  oiXKD  in  Derion  v.  Bayd^  21  Ark.  267»  to  the  point 
that  where  a  court  dimniMee  a  oaoie  for  want  of  jnriidifftifln,  it  it  erwaeoui 
to  give  jadgment  for  ooeti. 
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POOXJB  V.  JoTsnsB. 

Wbbeb  Subbtt  Patb  Dsbt  aitsb  BX8  Vrsxh3Xpal*b  VmrnAmoM  or  Bavi^ 

BxmoTf  saoh  diMharge  is  no  bar  to  an  action  bronght  hj  the  anratj 

againat  the  prinoipaL 
PSDrcupAL  D  Inoomfwbnt  ab  Wxthxsb,  on  OfBoxjVD  ov  TmaaMBSf  in  an  a»> 

tion  on  a  bond  brought  against  bia  aurety  alone^  althoogh  the  prinoipal 

haa  been  diaoharged  in  bankraptoy. 

Dbbt  on  a  deliyeiy  bond.    The  opinion  states  the  case. 

nrapnaU  and  Cocke,  for  the  plaintiff. 
Eempsiead  and  Jdknaon^  oovUra. 

By  Oonrty  Oldham,  J.  This  was  an  action  bronght  upon  a 
deliyery  bond  against  Lockert,  as  prindpal,  and  Joyner,  as  his 
seouxily.  Lookert  pleaded  his  certificate  of  discharge  as  a 
bankrupt,  and  the  court  held  him  to  be  discharged  npon  de- 
murrer to  his  plea.  The  suit  was  then  prosecuted  against 
Jqyner  alone,  and  upon  the  trial  the  defendant  introduced 
Lockert  as  a  witness  in  his  behalf,  to  which  the  plaintiff  ob- 
jected, but  his  objections  were  oveiruled  by  the  court,  and  the 
correctness  of  the  decision  of  the  circuit  court,  in  deciding 
Lockert  to  be  a  competent  witness,  is  questioned  by  the  assign- 
ment of  errors.  In  England,  it  has  been  decided  that  where  a 
surety  pays  a  debt,  after  the  discharge  of  the  principal  as  a 
bankrupt,  the  discharge  is  no  bar  to  the  action  of  the  surety 
against  the  principal:  MacDonald  y.  B<mngton,^T.  B.  826;  Page 
y.  BusseU,  2  Man.  &  Sel.  551;  Welsh  y.  WOsh  et  al.,4.  Id.  888. 
In  Walker  y.  Barnes,  5  Taunt.  778,  Qibbs,  C.  J.,  said:  "The 
question  can  not  be  tried  by  a  better  rule  than  by  examining 
whether  an  action  could  be  brought  for  the  demand."  In  1 
Bac.  Abr.  425,  it  is  laid  down,  that  **  where  a  man  becomes  bail 
for  another,  it  is  considered  a  contingent  debt,  and  if  the  bail 
commit  an  act  of  bankruptcy  before  judgment,  it  can  not  be 
proyed  under  the  commission.  Accordingly,  where  the  defend- 
ant, on  the  ninth  day  of  May,  1784,  was  bail  on  a  writ  of  error, 
and  on  the  twenty-fifth  of  October,  1784,  committed  an  act  of 
•  bankruptcy,  and  after  commission,  obtained  his  certificate:  on 
the  twelfth  of  Noyember,  1785,  the  judgment  was  affirmed,  and 
in  an  action  of  debt,  upon  the  recognizance,  he  pleaded  his  dis- 
charge, and  that  the  cause  of  action  arose  before  the  bank- 
ruptqr.  Lord  Hardwicke,  C.  J.,  on  the  trial,  held  that  the 
defendant  was  not  discharged  according  to  the  case  of  SlcOy 
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T.  Sparkes;  for  this  was  but  a  contingent  debt,  for  which  the 
plaintiff  could  not  come  in  under  the  commission." 

In  New  York  the  same  doctrine  is  held  in  relation  to  dis- 
charges under  their  insolyent  laws.  In  Bjiel  y.  Chrdon,  6  Johns. 
126,  which  was  an  action  brought  by  the  bail  against  the  prin- 
cipal, who  was  discharged  under  the  insolvent  act,  the  court 
held  that  **  the  debt  was  not  made  certain  until  after  the  de- 
fendant's discharge:  that  it  was  like  the  case  of  a  surety  paying 
a  debt  after  the  discharge  of  the  principal:  that  the  debt  must 
be  certain  and  fixed  at  the  time  of  the  insolyent's  assignment." 
And  so  it  has  been  held  that  the  indorser  of  a  promissory  note, 
who,  after  his  indorsement,  and  before  the  note  becomes  pay- 
able^ obtains  his  discharge  as  an  insolvent,  is  not  protected  from 
payment  of  the  note;  the  indorsement  not  creating  a  certain  debt 
but  merely  a  liability,  contingent  on  the  non-payment  of  the 
note  by  the  maker,  and  which  liability  could  not  become  fixed 
until  after  the  discharge:  The  PresiderU  etc.  of  the  Mechanical  and 
Farmer^  Bank  of  (ke  Gity  of  Albany  v.  Capron^  15  Id.  467;  and 
so,  if  the  indorser  of  a  note  pay  it  after  the  discharge  of  the 
maker,  he  may,  notwithstanding,  recover  from  the  maker:  I^rost 
V.  Carter,  1  Johns.  Cas.  78;  S.  C,  2  Cai.  Cas.  810;  MacDanald  v. 
Bovington,  4  T.  B.  825;  Mayor  v.  Steward,  Burr.  2489;  Lucas  y. 
Wtntan,  2  Camp.  448;  Ibrd  v.  Andrews,  9  Wend.  812.  In  Jn- 
drus  V.  Waring  etal.,20  Johns.  153,  it  was  held  that  a  discharge 
under  the  insolvent  act,  of  a  defendant,  who  had  executed  » 
bond  as  a  surety  for  a  deputy  sheriff,  is  not  a  good  plea  in  bar, 
as  the  amount  of  damages  sustained  in  consequence  of  the 
breaches  of  the  condition  of  the  bond  was  not  ascertained  oi 
liquidated.  In  Marsh  et  al,,  Assignees,  v.  Baker  etal.,1  ^ash. 
178,  it  was  held  that  no  debt  but  such  as  is  due  and  owing  can  be 
proved  imder  the  commission;  and  consequently  an  indorser  or 
acceptor  of  a  bill  of  exchange  drawn  by  the  bankrupt  who  has 
not  paid  it  before  the  bankruptcy,  can  not  prove  the  debt. 

These  cases  conclusively  establish  the  rule,  that  where  the  de- 
mand is  uncertain  or  contingent,  such  as  can  not  be  proven 
under  the  commission,  the  discharge  is  no  bar  to  the  action 
brought  subsequent  to  the  discharge.  In  the  case  now  be- 
fore the  court,  Joyner,  th«  surety,  had  no  cause  of-  action 
against  the  principal,  Lockert,  which  he  might  have  proved 
under  the  commission:  nor  will  he  have  any  demand  against 
him,  until  he  pays  the  amount  for  which  he  may  be  liable  undez 
his  contingent  and  collateral  undertaking,  as  surety  upon  th« 
delivery  fK>nd.    And  upon  a  recovery  against  Joyner  and  pay- 
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ment  by  him,  he  "will  aoquire  a  cause  of  action  agamst  Lockerfe, 
to  whicli  Lockert's  discharge  will  be  no  bar,  because  the  right 
of  action  had  not  accrued  at  the  time  of  the  discharge,  and  was 
not  provable  under  the  commission.  Lockert,  therefore,  had  a 
direct  and  positiye  interest  in  the  eyent  of  the  suit,  for  if  there 
should  be  a  recoveiy  againt  the  surety,  and  he  should  pay  it, 
Lockert  would  be  liable  to  him,  notwithstanding  his  discharge; 
and,  therefore,  it  was  to  his  interest  that  the  plaintiff  should 
not  obtain  a  judgment  against  his  surety,  and  he  was,  therefore, 
not  a  competent  witness  on  the  part  of  the  defendant  upon  the 
trial.  The  circuit  court  consequenfly  erred  in  permitting  him 
to  be  Bwom  as  a  witness.  The  testimony  of  Lockert  being  ex- 
cluded, there  is  no  evidence  establishing  the  deiiveiy  of  the  ne- 
gro boy  named  in  the  deliyery  bond,  or  an  offer  to  do  so.  A 
new  trial  should,  therefore,  haye  been  granted  the  plaintiff. 

We  do  not  conceiye  it  necessary  to  determine  any  other  ques- 
tions raised  by  the  record  or  assignment  of  errors. 

Whsbs  Subbtt  has  PAn>  Mokbt  tob  his  Pbihoipal,  the  ohaiiHwllor  maj 
daone  repayment  thereof:  Parliow  v.  Lanen  d9  Am.  Deo.  473,  note  477;  iTeoIi 
T.  ITeidtmd,  88  Id.  42,  note  44. 


WOODBUFF  V.   LOOAN. 

[6  AB¥*wa»,  TIB,] 

CoMTHAor  BT  Which  Ikfamt  Binds  Hihsblf  ab  an  Apfbbhtiob,  being  an 
•ot  manifeetly  for  hie  benefit,  is  binding  in  law,  and  therefore  the  par^ 
who  is  injnxed  by  the  breaoh  of  each  a  contract  may  maintain  an  aatici» 
therefor. 

OoysNAirr  upon  an  indenture  of  apprenticeBhip.  The  defend* 
ant,  with  the  consent  of  his  father,  who  was  a  party  to  the  deecl 
bat  who  was  not  sued,  in  the  seyenteenth  year  of  his  age  bound 
himself  an  apprentice  to  the  plaintiff  to  learn  the  art  of  print- 
ing. The  breach  complained  of  was  that  the  defendant  aban- 
doned the  service  of  the  plaintiff  before  the  expiration  of  the 
term  of  his  apprsnticeship.  The  other  facts  appear  from  the 
opinion. 

Aahley  and  Waikins,  for  the  plaintiff. 

Fowler,  contra. 

By  Court,  Oldham,  J.  The  circuit  court  most  unquestionably 
erred  in  sustaining  the  demurrer  to  the  plaintiff's  declaration, 
because  it  appeared  upon  the  face  of  the  declaration  that  the 
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defendant  was  a  minor  at  the  time  of  the  execution  of  the  in* 
denture  sued  upon.  The  contract  of  an  infant  in  binding  him- 
self an  apprentice,  being  an  act  manifestly  for  his  benefit,  is 
binding  in  law;  and  when  bound  he  can  not  dissolve  the  rela- 
tion: 2  Kent's  Com.  241.  If  such  a  contract  is  binding,  a  right 
of  action  necessarily  results  to  the  injured  party  for  a  breach 
thereof:  for  it  is  difficult  to  conoeiye  a  binding  contract,  the 
breach  of  which  will  not  giye  to  the  injured  parly  a  right  of 
action. 
Bevemed. 

Fqwsb  Of  IirvAiiT  TO  Bran  HimiXLF  ab  Afpbxhticb:  8m  BrotBomn  t, 
BmmeU,  84  Am.  Deo.  537,  note  538,  where  the  sahjeot  is  dieouieed. 


Hempstead  et  al.  v*  Watbinb. 

[6  AaXAVtAB,  817.] 

Whibb  CsmiTOB  Fails,  atteb  Rbqubst  bt  Sobbty,  to  Do  aitt  Act 
which  his  daty  enjoins  him  to  do,  his  omission,  if  injorxoos  to  the  surety, 
will,  in  equity,  discharge  the  latter. 

Crxditob  is  undeb  Eqititable  Obuoatiok  to  Obtain  Payment  of  Pbin- 
ciFAL  Dbbtob,  and  not  from  the  surety,  unless  the  principal  is  unable  to 
pay;  and  the  fact  that  courts  of  law  now  assume  jurisdiction  in  such 
cases  does  not  afiect  the  jurisdiction  originally  and  intrinsically  belong- 
ing to  courts  of  equity. 

Statute  of  Abkansas  Pbovidino  that  Sobbty  shall  bb  Ezonbbatbo 
from  liability  unless  the  creditor  brings  suit  against  the  principal  debtor 
within  thirty  days  after  service  of  notice  upon  him,  is  but  declaratory, 
and  an  extension  of  an  existing  and  originally  equitable  remedy,  so  quali- 
fying such  remedy  that  the  surety  is  not  bound  to  show  the  injury  result- 
ing from  the  subsequent  insolvency  of  the  principal,  in  order  to  entitle 
himself  to  a  discharge  from  his  suretyship. 

Whxbb  Subbty  on  Bond  Gives  Holdeb  thebbof  Notioe,  under  the  Ar- 
kansas statute,  to  sue  the  principal  debtor,  and  he  fails  to  bring  a  valid 
suit  thereon  within  thirty  days  thereafter,  such  surety  may  plead  Iiis 
exoneration  either  at  law  or  in  equity. 

Whbbb  Holdeb  of  Bond  Bbinos  Suit  thbbbon  Pubsuant  to  Notiob, 
but  a  demurrer  to  his  declaration  is  sustained  by  the  trial  oonrt  whoso 
Judgment  is  afterwards  affirmed  by  the  supreme  court,  this  Judgment 
will  be  conclusive  upon  the  parties,  and  the  matter  will  stand  as  if  no 
suit  had  ever  been  commenced. 

Wbebb  Pabty  may  Avail  Himself  of  Dbfbnbb  kithbb  at  Law  ob  in 
Equitt,  if  he  declines  to  make  defense  at  law,  he  may  afterwards  resort 
to  equity  for  relief. 

Oobbtitution  and  Statutbs  of  Abkansas  Giyzno  GtaANOXBT  Jubisdic- 
tion  to  circuit  courts,  oooferred  upon  them  such  Jurisdiction  as  oonits  ol 
chancery,  at  that  time,  usually  exeroised. 
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Court  of  Chamcert  Nbtkr  Bxvixws  Drcisions  of  Coubt  of  Law  of 
competent  jurisdiotion,  bat  in  all  oaaes  treats  the  sabjeot  so  deoided  as 
finally  adjndicated. 

Bill  in  chancery  to  enjoin  a  judgment  at  law.  The  bill  al- 
leged, that  one  Daniel  McDonald,  as  principal,  and  the  com- 
plainants, as  sureties,  executed  a  bond  to  the  defendant's 
intestate;  that  the  bond  on  its  face  showed  that  the  complain- 
ants were  only  sureties;  that  they  received  no  part  of  the  con- 
sideration; that  complainants,  after  the  bond  became  due,  gave 
notice  to  the  defendant  that  unless  he  should  bring  suit  upon 
said  bond  within  the  time  prescribed  by  law,  they  would  claim 
to  be,  and  consider  themselyes,  exonerated  from  aU  liability  to 
him  upon  the  bond;  that  thereupon,  the  defendant,  instead  of 
bringing  suit  in  his  representatiTe  capacity,  brought  suit  in  his 
individual  capacity  and  right;  that  the  circuit  court  sustained  a 
demurrer  to  the  declaration  in  said  action,  on  the  ground  **  that 
the  bond  sued  on  was  drawn  and  due  to  plaintiff's  intestate  in 
her  life-time,  and  due  to  plaintiff  as  her  administrator,  yet  the 
declaration  ayerred  that  it  was  due  to  him  individually,"  and  the 
plaintiff  failing  to  file  a  su^cient  dedaxation,  dismissed  the 
suit,  and  gave  judgment  against  him  individually  for  costs;  that 
this  case  was  taken  by  Watkins  to  the  supreme  court,  where  ihe 
judgment  below  was  affirmed:  Wathins  v.  MbDonald  et  al,,  S 
Ark.  266.  Complainants  further  alleged  that  they  made  no 
defense  to  the  above  suit,  and  they  believed  if  it  had  been 
rightly  brought,  the  debt  could  have  been  made  of  McDonald; 
that  nearly  a  year  after  the  service  of  the  notice  above  men- 
tioned, Watkins  brought  suit  upon  the  same  bond, :  n  his  repre- 
sentative character  as  administrator,  and  obtained  a  judgment 
which  remains  in  full  force;  that  to  satisfy  this  judgment,  a 
levy  had  been  made  upon  the  real  estate  of  the  complainants, 
and  that  said  property  would  be  sold  to  satisfy  the  judgment, 
unless  relief  could  be  had  in  equity.  Complainants  further 
alleged  that  McDonald  had  left  the  state,  and  was  wholly  in- 
solvent; that  they  made  no  defense  to  the  said  second  suit,  and 
that  any  appearance  or  waiver  made  for  them  therein,  was  made 
by  mistake,  and  was  unauthorized  by  them.  The  bill,  which 
was  verified,  prayed  for  an  injunction  of  the  judgment  at  law. 
And  for  relief  generally.  A  temporary  injunction  was  granted 
upon  the  filing  of  the  bill.  The  defendant  answered,  the  com- 
plainants replied  generally,  and  the  case  was  determined  upon 
the  bill,  answer,  replication,  and  evidence.  The  court  dissolved 
the  injunction,  and  decreed  damages  against  the  complainants. 
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on  the  ground  ''  that  they  might  have  interposed  thdir  defense 
at  law,  had  been  guilty  of  laches  and  neglect,  and  upon  the 
whole  record  were  not  entitled  to  the  relief  prayed  by  the 
bill."  Complainants  appealed.  The  other  facts  appear  from 
the  opinion. 

Pihe,  Baldwin,  and  HemptAead,  for  the  complainants. 

Watkina  and  Curran,  contra. 

By  Court,  Oldham,  J.  We  do  not  conceive  it  to  be  neoeeaary 
in  this  case,  to  determine  at  what  time  a  defendant  should  regu- 
larly object  to  a  bill  for  want  of  equity,  or  whether  the  defend- 
ant in  this  case  has  sufficiently  reserred  the  point  in  his  answer, 
so  as  to  enable  him  to  question  the  sufficiency  of  the  bill  upon 
the  final  bearing;  but  will  proceed,  at  once,  to  the  consideration 
of  the  question,  whether  the  bill  discloses  a  defense  cognizable 
in  a  court  of  equity. 

It  is  laid  down  as  a  general  rule,  that  "  if  a  creditor  does  any 
act  injurious  to  the  surety,  or  if  he  omits  to  do  any  act  when 
required  by  the  surety,  which  his  duty  enjoins  him  to  do,  and 
the  omission  proves  injurious  to  the  surety,  in  aU  such  cases  the 
latter  will  be  discharged,  and  he  may  set  up  such  conduct  as  a 
defense  to  any  suit  brought  against  him,  if  not  at  law,  at  least 
in  equity:"  1  Story's  Eq.  Jur.  821.     The  jurisdiction  of  this 
class  of  cases  originally  and  intrinsically  belonged  to  equity. 
Id.  476,  and  rests  upon  the  principles  of  good  faith  between  the 
parties,  and  to  prevent  either  party  from  taking  an  undue  ad- 
vantage of  the  other.     It  is  said  that  the  conscience  of  the 
party  is  affected  by  the  relationship  of  creditor,  principal,  and 
surety,  and  that  the  creditor  is  boimd  to  a  faithful  observance 
of  the  rights  of  the  surety,  and  to  a  performance  of  every  duty 
necessary  for  the  protection  of  those  rights.     The  leading  case 
upon  this  subject  is  Bees  v.  Berrington,  2  Yes.  640,  in  which  it 
was  definitely  settled  that,  if  the  obligee  in  a  bond  with  a 
surety,  without   communication  with  the  surety,  takes  notes 
from  the  principal,  and  gives  further  time,  the  surety  is  dis- 
charged.    Since  that  case,  the  giving  of  time  has  been  consid- 
ered and  held  as  a  bettled  subject  of  defense  in  equity,  and  has 
never  been  doubted.    This  principle  having  become  firmly  en- 
grafted in  the  system  of  equity  jurisprudence,  courts  of  law 
acting  upon  the  same  broad  and  liberal  principles  of  equity, 
ha^e  adopted  the  same  rule  as  the  subject  of  legal  remedy,  ex- 
cept in  cases  where  the  surety  was  estopped,  as  for  instance  by 
his  bond,  from  averring  bis  suretyship  in  a  court  of  law:  but  Mr. 
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Justice  Stoiy  remarks,  ''but  still  the  jurisdiction  now  assumed 
in  courts  of  law  upon  this  subject  in  no  manner  affects  that 
originally  and  intrinsically  belonging  to  equity:"  Com.  Eq. 
Jur.  476. 

Seyeral  of  the  courts  of  the  United  States,  acting  upon  and 
guided  by  those  same  liberal  and  enlightened  principles  of  equity, 
have  extended  the  defense  of  the  surety  still  further.  In  Pain 
V.  Packard,  13  Johns.  174  [7  Am.  Dec.  369],  it  was  held,  "  that 
if  an  obligee  or  holder  of  a  note,  who  is  requested  by  a  surety 
to  proceed  against  the  principal  without  delay  and  collect  the 
money  of  him,  who  is  then  solvent,  neglects  to  proceed  agaiost 
the  principal,  who  afterwards  becomes  insolvent,  the  surety  will 
be  discharged.  That  in  law  and  equity  the  holder  was  bound  to 
use  due  diligence  against  the  principal. "  The  question  was  again 
raised  in  King  v.  Baldwin,  17  Johns.  384  [8  Am.  Dec.  415],  when 
Chancellor  Kent  dissented  from  the  doctrine  of  the  supreme 
court  in  Pain  v.  Packard;  but  an  appeal  was  taken  from  his  decree 
to  the  court  of  errors,  where  his  decision  was  reversed,  and  the 
rule,  as  laid  down  by  the  supreme  court,  was  held  to  govern 
both  in  law  and  in  equity.  Although  the  authority  of  this  last- 
mentioned  case  has  been  called  in  question  upon  the  argument 
of  this  cause,  as  well  as  upon  various  other  occasions,  yet  we 
conceive  that  the  reasons  given  by  Chief  Justice  Spencer,  in  the 
opinion  which  he  delivered,  have  never  been  met,  and  refuted. 
In  truth,  they  are  imanswerable.  He  based  his  decision  upon 
the  solid  groimd,  "  that  the  creditor  is  under  an  equitable  obli- 
gation, and  such  is  the  essence  of  the  contract,  to  obtain  pay- 
ment of  the  principal  debtor,  and  not  from  the  surety,  tmless 
the  principal  is  imable  to  pay  the  debt."  This  case  was  re- 
ceived and  approved  of,  as  authority,  by  the  supreme  court  of 
Tennessee,  in  Thompson  v.  Watson  dt  CHbsan,  10  Yerg.  362.  In 
that  state  is  a  statute  similar  to  ours,  requiring  the  holder  to 
bring  suit  against  the  principal,  upon  notice  from  the  security, 
but  differing  as  to  the  proof  of  notice.  Tet  in  the  case  last 
cited,  and  in  the  case  of  Hancock  v.  Bryant  db  Hunt,  2  Id.  476, 
the  court  held  the  sureties  discharged,  although  the  notice  in 
the  first  case  was  verbal,  and  in  the  last,  could  not  be  proved  by 
two  witnesses,  as  required  by  the  statute.  In  neither  of  these 
cases  did  the  complainants  come  within  the  provisions  of  the 
statute,  and  could  not  have  availed  themselves  of  their  defense 
at  law;  yet  they  were  held  to  be  exonerated  in  equity:  See 
Herbert  et  al.  v.  Hobbs  et  al.,  8  Stew.  9. 

The  complainants  in  this  case,  in  their  bill,  allege  as  strong  a 
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case  as  dUier  of  those  cited,  and  like  the  case  of  Hancock  y. 
Bryant  A  Hunt  and  Thompson  y.  Watson  db  Oibson,  they  also  allege 
the  additional  ground  for  equitable  relief ,  that  the  notice  in 
writing  which  was  serred  upon  the  holder  of  the  bond,  requir- 
ing him  to  sue,  was  mislaid,  and  complainants  were  fearful  that 
they  could  not  establish  the  contents  of  the  notice  by  proof;  and 
is,  so  far,  a  stronger  case  for  the  jurisdiction  of  the  chancellor 
than  King  y.  Bdldtoin. 

Our  statute  declares  that,  unless  the  holder  brings  his  suit 
within  a  specified  time  after  service  of  notice,  and  prosecutes  the 
same  to  judgment  and  execution  with  due  diligence,  in  the  or- 
dinary course  of  law,  the  surety  shall  be  exonerated  from  lia- 
bility. It  is  true  that  this  statute  declares  a  legal  right,  but  it 
is  based  upon  equitable  principles,  those  same  principles  which 
first  induced  courts  of  equity  to  take  cognizance  of  this  class  of 
cases,  and  to  determine  that  if  the  obligee  should  give  time  to 
the  principal  upon  a  new  contract,  it  discharged  the  suretf .  The 
act  is  almost  a  reaffirmation  of  the  rights,  which  the  supreme 
court,  and  court  of  errors  in  New  York,  and  the  supreme  court 
of  Tennessee  had  declared  in  the  cases  already  cited,  that  a  court 
of  equity  would  obeerye  and  enforce.  Courts  of  equity  orig- 
inally took  cognizance  of  this  class  of  cases,  not  because  of  the 
particular  state  of  facts  existing,  but  in  consequence  of  the  re- 
lationship existing  between  the  parties  as  creditor,  principal,  and 
surety,  and  because,  in  the  language  of  Ohief  Justice  Spencer, 
already  quoted,  *'  the  creditor  is  imder  an  equitable  obligation 
and  such  is  the  essence  of  the  contract,  to  obtain  payment  of 
the  principal  debtor  and  not  from  the  surety,  tmless  the  princi- 
pal is  imable  to  pay  the  debt."  An  additional  reason  why  chan- 
cery took  jurisdiction  in  such  cases,  when  the  contract  was  by  a 
bond,  and  all  appeared  to  be  principals,  was  that  the  surety  was 
estopped  by  his  bond  from  averring  in  a  court  of  law  that  he 
executed  the  instrument  as  surety,  but  in  chancery  might  aver 
and  establish  the  character  of  his  undertaking.  The  statute  is 
but  declaratory,  and  an  extension  of  an  existing  and  originally 
equitable  remedy,  and  which  has  been  adopted  and  converted 
by  courts  of  law  into  a  subject  of  legal  cognizance.  The  statute 
extends  the  original  remedy,  or  so  qualifies  it  that  the  surety  in 
not  bound  to  show  the  injury  resulting  from  the  subsequent  in- 
solvency of  the  principal  to  entitle  himself  to  a  discharge  from 
his  suretyship. 

From  this  examination  into  the  authority,  as  well  as  princi* 
pies  which  induced  courts  of  equity  originally  to  take  jurisdic* 
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tion  of  this  interesting  class  of  cases,  and  by  which  they  are 
still  governed  in  the  exercise  of  that  jurisdiction,  we  conclude, 
that  the  defense  set  up  by  the  bill  belongs  properly  to  the  orig- 
inal jurisdiction  of  equity,  and  that  the  statute  introduces  no 
new  rule  upon  the  subject,  but  is  only  declaratory  of  an  exists 
ing  recognized  principle  under  the  modification  above  sug* 
jested.  Inasmuch  as  the  character  of  the  complainants'  under- 
taking  is  apparent  upon  the  face  of  the  bond,  there  is  no  doubt 
but  that  they  might  have  pleaded  the  facts  set  up  by  the  bill,  in 
tlie  action  at  law  against  them,  and,  by  proof,  entitled  them- 
selves to  a  discharge  upon  the  trial  in  that  action:  as  in  the  case 
in  the  State  Bank  v.  Watkina,  6  Ark.  123,  decided  at  the  present 
term  of  this  court  In  such  a  case  the  party  is  not  estopped  by 
his  deed  from  averring  and  proving  the  nature  of  his  undertak- 
ing, but  is  sustained  by  the  instrument  itself. 

The  defense  being  Uius  available  either  in  law  or  equity,  the 
next  question  for  our  consideration  is,  whether  the  complainants 
were  bound  to  make  their  defense  in  the  action  at  law,  and  hav- 
ing failed  to  do  so,  whether  they  are  precluded  from  coming 
into  equity  for  relief?  In  BevUhfs  Eofr  v.  DiUard,  6  Ark.  79, 
decided  at  the  present  term,  this  court  held  that  '*  if  a  court  of 
law  and  a  court  of  equity  have  concurrent  jurisdiction  over  the 
subject-matter,  the  party  may  make  his  election  as  to  the  tri- 
bunal which  shaU  determine  the  controversy,  and  can  not  be 
compelled  to  submit  to  an  adjudication  at  law,  when  he  prefers 
going  into  chancery,  but  if  he  makes  his  defense  at  law,  he  can 
not  afterwards  resort  to  chancery — ^the  court  which  first  acquires 
jurisdiction  determines  the  matter  conclusively  between  the  par- 
ties. But  if  he  makes  no  defense  at  law,  he  may  ask  relief 
of  the  chancellor."  And  it  was  further  held  that,  where  '*  the 
defense  set  up  is  purely  legal  and  is  exclusively  cognizable  in  a 
court  of  law,"  as  the  alleged  payment  in  that  case,  the  party 
can  not  resort  to  chancery  for  relief,  ''unless  he  was  ignorant 
of  the  facts  pending  the  suit  at  law,  or  that  they  could  not  have 
been  received  as  a  defense,  or  unless  he  was  prevented  from 
availing  himself  of  their  benefit  by  fraud,  accident,  or  the  act 
of  the  opposite  parfy,  unmixed  with  negligence  on  his  part." 
The  industry  and  research  evinced  by  the  counsel  in  the  in- 
vestigation of  this  cause,  as  well  as  the  ability  displayed  in  the 
argument  at  the  bar,  demand  of  the  court  a  reconsideration  of 
the  principle  thus  enunciated. 

It  is  contended  for  the  appellee,  that  in  this  state  there  is 
no  concurrent  jurisdiction  common  to  courts  of  law  and  chan* 
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cexy,  beoause  it  is  proTided  by  the  constitution,  art.  6,  sec.  G, 
"  until  the  general  assembly  shall  deem  it  expedient  to  estab- 
lish courts  of  chanceiy  the  cirouit  courts  shall  have  jurisdiction 
in  matters  of  equity,  subject  to  appeal  to  the  supreme  court,  in 
such  manner  as  may  be  prescribed  by  law;"  and  that  the  gen- 
eral assembly  has  enacted  that ''  the  circuit  courts  shall  exercise 
chancery  jurisdiction  in  this  state  in  aU  cases  where  adequate 
relief  can  not  be  had  at  law,  and  shall,  in  aU  things,  haye  power 
to  proceed  therein  according  to  the  rules,  usages,  and  practice 
of  courts  of  chancety ,  except  when  it  may  be  otiierwise  provided 
by  law,  and  to  enforce  their  decrees  by  execution,  or  in  any 
other  manner  proper  for  a  court  of  chancery:"  B.  S.,  c.  23,  sec. 
1;  and  because  further,  it  is  contended,  the  revised  statutes,  c. 
48,  sec.  8,  concerning  "  courts  of  record,"  by  excluding  every 
conclusion,  limits  the  jurisdiction  of  the  circuit  courts  "as 
courts  of  equity,  to  all  cases  where  adequate  relief  can  not  be 
had  by  the  ordinary  course  of  proceedings  at  law,"  and  that, 
that  conclusion  is  sustained  by  other  enactments  of  the  legisla- 
ture conferring  upon  the  circuit  courts,  as  courts  of  law,  sub- 
jects which  were  formerly  of  equity  jurisdiction.  The  language 
of  these  statutes  is  precisely  similar  to  that  of  the  judiciaiy  act  of 
congress  of  September  24, 1789,  c.  20,  sec.  16,  yet  the  supreme 
court  of  the  United  States  has  held  that,  that  section  of  the  act, 
by  defining  the  jurisdiction  of  the  circuit  courts  of  the  United 
States  in  equity,  to  extend  only  to  cases  where  plain,  adequate, 
and  complete  remedy  can  not  be  had  at  law,  introduces  no  new 
principle,  that  the  rule  was  so  before,  independent  of  the  act  of 
congress.  New  York  v.  Govmecticui^  4  Dall.  1,  and  that  the  rem- 
edies in  the  courts  of  the  United  States  are  to  be  at  common 
law  and  equity,  not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  that  countiy,  from  which  we  derive 
our  knowledge  of  those  principles:  Bobineon  v.  GampbeU,  3 
Wheat.  212;  that  the  section  of  the  act  is  merely  declaratory, 
making  no  alteration  whatever  in  the  rules  of  equity  on  the  sub- 
ject of  legal  remedy:  Boyc^s  Execuior  v.  Orundy,  8  Pet.  210. 

These  decisions  are  not  confined,  in  their  application,  as  it  ia 
contended  by  the  appellee,  to  the  mode  in  which  the  jurisdic- 
tion shall  be  exercised,  but  extend  to  the  remedy  itself,  and 
to  the  subjects  over  which  the  courts  of  the  United  States  will 
take  cognizance  as  properly  belonging  to  chancery  jurisdiction, 
and  are  conclusive  as  to  the  construction  which  must  be  put 
upon  the  acts  of  the  general  assembly  above  cited:  that  they  in- 
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troduce  no  new  rule,  but  are  only  deolaratoiy  of  the  jaxiadiotion 
of  courts  of  ohancexy,  as  it  stood  before  their  enactment,  and 
that  thereforey  onr  drooit  courts  haye  jurisdiction  oyer  the  same 
subjects  as  are  common  to  a  court  of  chancexy,  and  to  be  exer- 
cised according  to  the  known  rules  of  chancery  as  understood  at 
the  time  of  the  passage  of  those  acts.  The  circuit  courts,  how- 
eyer,  are  not  dependent  upon  those  acts  of  the  legislature  for 
their  jurisdiction  in  matters  of  equity.  The  constitution  spe- 
cially proyides  that ''  the  circuit  courts  shall  haye  jurisdiction 
in  matters  of  equity  imtil  the  general  assembly  shall  deem  it  ex- 
pedient to  establish  courts  of  chanoexy/'  by  which  it  meant 
such  jurisdiction  as  a  court  of  chancery  could  properly  exercise 
at  the  time  of  the  adoption  of  the  constitution.  **  The  right  of 
appeal  to  the  supreme  court"  is  also  giyen  to  be  prosecuted 
**  in  such  manner  as  may  be  prescribed  by  law."  The  jurisdic- 
tion with  the  right  of  appeal  is  conferred  by  the  constitution 
itself,  but  the  manner  in  which  appeals  shall  be  prosecuted  to 
the  supreme  court  is  left  to  the  general  assembly  to  prescribe 
and  define.  If  the  acts  of  the  legislature  under  consideration 
were  subject  to  no  other  construction  than  that  contended  for 
by  the  appellee,  they  would  become  nugatory,  as  their  proyis* 
ions  would  be  nothing  more  than  a  legislatiye  attempt  to  limit 
and  abridge  the  circuit  courts,  as  courts  of  chancery,  in  the  ex- 
ercise of  a  general  jurisdiction  conferred  by  the  constitution 
itself. 

Judge  Story,  in  his  commentaries  on  equity  jurisprudence,  says 
that  "  one  rule  is  that  if  jurisdiction  has  properly  attached  in 
equity,  on  account  of  the  supposed  defect  of  remedy  at  law,  that 
jurisdiction  is  not  changed  or  obliterated  by  the  courts  of  law  now 
entertaining  jurisdiction  in  such  cases,  when  they  formerly  re- 
jected it.  This  has  been  repeatedly  asserted  by  courts  of  equity, 
and  constitutes  in  some  sort,  the  pole  star  of  portions  of  its 
jurisdiction.  The  reason  is,  that  it  can  not  be  left  to  courts  of 
law  to  enlarge  or  restrain  the  powers  of  equity,  at  their  pleasure. 
The  jurisdiction  of  equity,  like  that  of  law,  must  be  of  a  perma- 
nent and  fixed  character.  There  must  be  no  ebb  or  flow  of 
jurisdiction  dependent  upon  external  changes.  Being  once 
yested  legitimately  in  the  court  it  must  remain  there  imtil  the 
legislature  shall  abolish  or  limit  it;  for  without  some  positiye 
act,  the  just  inference  is,  that  the  jurisdiction  shall  remain  upon 
its  old  foundations:"  1  Eq.  Com.  80.  At  p.  96,  he  further  says: 
**  The  first  consideration  then  i?,,  whether  there  is  an  adequate 
femedy  at  law,  not  merely  whether  there  is  some  remedy  at  law 
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And  here  a  most  material  distinction  is  to  be  attended  to.  In 
modem  times,  courts  of  law  frequently  interfere  and  grant  a 
remedy  imder  circumstances,  in  which  it  would  certainly  ha^e 
been  den;ed  in  earlier  periods;  and  sometimes  the  legislature,  by 
express  enactment,  has  conferred  upon  courts  of  law,  the  same 
remedial  faculty  which  belongs  to  courts  of  equity.  Now  (as  we 
have  seen)  in  neither  case,  if  courts  of  equity  originally  obtained 
and  exercised  jurisdiction,  is  that  jurisdiction  oyertomed  or  im- 
paired by  this  change  of  authority  at  law,  in  regard  to  legislatiye 
enactments,  tmless  there  are  prohibitory  or  restrictiye  words 
used,  the  uniform  interpretation  is,  that  they  confer  concurrent 
and  not  exdusiye  remedial  authority.  And  it  would  still  be 
more  difficult  to  maintain  that  a  court  of  law,  by  its  own  act, 
could  oust  or  repeal  a  jurisdiction  already  rightfully  attached  in 
equity."  The  doctrine  thus  laid  down  is  fully  established  and 
sustained  in  BrcmUey  y.  SoUand,  7  Yes.  19;  Kemp  y.  Pryar,  Id. 
248-250;  Ex  parte  Oreemoay,  6  Id.  812;  Atkmaon  y.  Leonard,  B 
Bro.  C.  0.  218;  Easi  India  Company  y.  Boddam,  9  Yes.  466;  Eing 
y.  Baldwin,  17  Johns.  884  [8  Am.  Dec.  415];  Post  y.  Kimberly,  ^ 
Id.  470. 

The  supreme  court  of  Kentucky  has  laid  down  the  rule,  in  a 
number  of  cases,  as  it  was  declared  hj  this  court  in  Benth/s 
Eas'r  y.  DiUard,  6  Ark.  79.  In  MofeU  y.  White,  1  Intt.  824,  the 
court  held  that,  '*  if  no  defense  had  been  made  at  law,  there 
could  haye  been  no  question  of  the  propriety  of  Mo£fett's  apply- 
ing for  relief  to  a  court  of  equity.  *  *  *  But  as  the  de- 
fense is  admissible  in  both  courts,  after  an  attempt  at  defense 
in  either,  the  loser  ought  not  to  be  permitted  to  bring  the  same 
defense  again  in  litigation  in  another  court."  In  Harlan  y. 
Wingate,  2  J.  J.  Marsh.  138,  the  rule  is  again  repeated  and  laid 
down  in  the  following  language:  that  the  complainant  '*  might 
haye  made  his  defense  at  law,  but  his  failure  to  do  so  did  not 
depriye  him  of  his  right  to  appeal  to  the  chancellor  for  relief. 
When  the  common  law  judge  and  the  chancellor  haye  concur- 
rent jurisdiction,  a  party  who  makes  defense  at  law,  can  not 
afterwards  seek  redress  in  chancery,  but  if  he  makes  no  defense 
at  law,  he  may  ask  relief  of  the  chancellor."  And  in  Clay  y. 
Fry,  8  Bibb,  248  [6  Am.  Dec.  654],  the  same  court  held  this 
opinion:  '*  Where  matter  of  defense  is  purely  legal  and  exdu- 
siyely  cognizable  in  a  court  of  law,  it  is  clear  if  a  party  fails  or 
neglects  to  ayail  himself  of  it  at  law,  he  can  not  be  permitted 
to  resort  to  a  court  of  equity.  But  if  the  defense  be  (as  it  is 
apparent  it  is  in  this  instance)  of  such  a  nature  that  the  party 
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may  avail  >>iTnaftTf  of  it  either  at  law  or  in  chonoery,  altnougk 
he  should  fiul  to  take  advantage  of  it  at  law,  he  may  nererthe- 
lesSy  according  to  the  repeated  decisions  of  this  conrt,  resort  to 
a  court  of  eqniiy  for  relief  in  the  same  manner,  and  for  the 
same  reason  that  a  party,  having  a  claim  of  which  a  court  of  law 
and  a  court  of  equity  have  concurrent  jurisdiction,  may  elect  to 
which  tribunal  he  vrill  apply  to  enforce  his  claim."  And  so 
they  held  in  Saunders  v.  Jennings,  2  J.  J.  Marsh.  513;  Umbers 
lake  V.  CdbbSy  Id.  136;  TeUon  v.  Hawldns,  Id.  2;  Power  v. 
Reeder,  9  Dana,  6;  Carlyle  v.  Long,  5  Litt.  167;  Morrison  v. 
Eari,  2  Bibb,  4  [4  Am.  Dec.  663];  Davidson  etc.  v.  Oivins,  Id. 
200  [4  Am.  Dec.  695];  EugJies  v.  McCoun's  Adm*r,  3  Id.  254. 
These  cases  show  an  unbroken  current  of  decisions  running 
through  a  series  of  years  by  the  highest  tribunal  of  a  sister  state, 
sustaining  the  doctrine  as  laid  down  by  this  court.  In  Ten- 
nessee, the  current  of  decisions  of  her  supreme  court  has  been 
equally  uniform,  establishing  the  same  rule:  Reeves  v.  Hogan  A 
Henderson,  Cooke,  175  [5  Am.  Dec.  684];  StoQmrt  v.  Burnet  A 
Raymond,  Id.  417;  Tkmey's  Eafrs  v.  Yowng  A  Arnold,  2  Tenn. 
267;  Peyton  v.  Rawlens,  4  Hayw.  77;  Appleton  v.  Harwell  et  al,, 
Cooke,  242;  Bussell  v.  Stinson  et  al.,S  Hayw.  1;  Winchester  v. 
Oleaves*  Devisee,  Id.  213;  WincheUer  v.  Jackson  et  ai,.  Id.  305. 
In  the  case  of  The  United  States  v.  Myers  etdl.,2  Brock.  516, 
upon  motion  to  dismiss  the  bill  for  want  of  jurisdiction,  because 
there  was  a  perfect  remedy  at  law.  Judge  Daniel  said : ' '  The  prin- 
ciple that  wherever  there  exists  a  right  or  remedy  exclusively  le- 
gal, and  perfect  in  its  character  and  operation,  a  court  of  chan- 
cery can  not  take  cognizance,  is  fully  recognized."  Judge 
Barbour  said:  **  The  principle  which  we  are  now  considering, 
applies  to  those  cases  in  which,  ordinarily,  the  only  remedy  is 
at  law;  but  the  party  comes  into  equity  upon  the  ground  that,  by 
reason  of  some  impediment  in  the  way,  or  some  unfair  legal  ad- 
vantage acquired  by  his  adversary,  justice  can  not  be  done  lii'm 
at  law.  The  court  inquires  whether  such  impediment  or  legal 
advantage  exists,  and  accordingly  as  it  does  or  does  not,  grants 
or  withholds  relief.  But  it  does  not  apply  to  those  cases  in 
which  the  courts  of  equity  and  law  have  a  concurrent  jurisdic- 
tion. In  those  cases,  although  the  concurrent  jurisdiction  of 
the  court  of  equity  most  probably  originated,  from  the  consid- 
eration that  there  was  not,  or  might  not  be  an  adequate  remedy 
at  law,  yet  where  the  concurrent  jurisdiction  has  been  estab- 
lished, if  the  party  elect  to  come  into  a  court  of  equity,  it  is  no< 
objection  to  tixe  jurisdiction  in  the  given  case,  that  the  pari^ 
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might  have  a  remedy  at  law,  eyen  although  in  that  particular 
case,  the  remedy  might  be  adequate.  Thus,  if  one  man  appoint 
another  his  bailiff  or  receiver,  I  suppose  there  is  no  doubt,  if 
money  be  received  and  not  accounted  for,  the  party  may  bring 
a  suit  in  equity  for  an  accoimt,  or  an  action  at  law  of  account 
OT  ^isaumpsii;  and  the  equity  jurisdiction  will  not  be  ousted,  be- 
cause these  concurrent  remedies  lie  at  law.  Again,  a  party  may 
now  have  a  remedy  upon  a  lost  bond,  but  that  does  not  oust  the 
ancient  equity  jurisdiction.  But  what  is  more  in  point,  is  the 
case  put  by  Mr.  Johnson,  which  is  admitted  in  aU  the  books, 
that  if  a  party  have  a  mortgage  and  bond  for  the  same  debt,  he 
may  even  pursue  both  simultaneously,  until  he  gets  satisfaction." 

In  the  case  of  Bathbone  v.  Warren,  10  Johns.  595,  the  defense 
set  up  by  the  bill  might  have  been  made  in  the  action  at  law, 
but  the  court  took  jurisdiction  and  decreed  the  relief  sought. 
The  defense  belonged  to  the  original  jurisdiction  of  equity,  and 
consisted  in  the  fact  that  time  had  been  given  to  the  principal, 
upon  a  new  contract,  to  the  prejudice  of  the  surety.  And  so  in 
King  v.  Baldurin,  17  Johns.  384  [8  Am.  Dec.  415],  the  court  en- 
tertained jurisdiction  of  the  matter,  and  enjoined  the  judgment 
at  law,  upon  a  state  of  facts  which  had  previously  been  decided 
in  Fain  v.  Packard,  13  Id.  174  [7  Am.  Dec.  369],  to  constitute 
a  good  defense  at  law. 

The  case  of  Boyc^s  Executor  v.  Orundy,  3  Pet.  212,  is  also 
directiy  in  point  upon  this  question.  That  was  a  bill  filed  by 
Grundy  to  be  relieved  against  a  judgment  at  law,  obtained 
against  him  by  default,  alleging  fraud  and  misrepresentation 
upon  the  part  of  the  defendant  in  procuring  the  execution  of 
the  contract.  Fraud  is  one  of  the  acknowledged  subjects  of 
concurrent  jurisdiction,  and  vitiates  all  contracts  which,  are 
tainted  with  it,  both  in  law  and  equity.  Grundy  could  have  es- 
tablished the  fraudulent  misrepresentation  in  the  action  at  law 
against  him.  This  he  did  not  do,  but  elected  to  suffer  judg- 
ment to  go  against  him,  and  he  appealed  to  a  court  of  equity  for 
relief.  The  judgment  was  perpetually  enjoined,  and  tiie  con- 
tract was  rescinded.  Upon  appeal  to  the  supreme  court  of  the 
United  States,  objections  were  made  to  the  jurisdiction,  because 
the  defense  might  have  been  made  at  law,  but  the  objections 
were  overruled  and  the  decree  was  affirmed.  The  court  re- 
marked in  the  opinion  delivered  by  Mr.  Justice  Johnson,  that, 
''  the  defense  of  fraud  might  have  been  resorted  to,  and  ought 
to  have  been  sustained  in  that  particular  suit,  and  woi4d  have 
greatly  aided  the  complainant  in  a  bill  to  rescind,  yet  it  was  ob- 
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Tioufllj  not  an  adequate  relief,  becaiiBe  it  was  a  partial  one." 
Yet  we  will  remark,  that  it  was  an  adequate  remedy  against  the 
demand  set  up  at  law,  but  it  is  true  that  it  was  not  adequate  to 
procure  the  rescission  of  the  whole  contract  in  that  action.  The 
party,  in  the  action  at  law,  attempted  to  enforce  but  a  portion 
of  the  contract,  to  which  the  defendant  could  have  made  a  com- 
plete and  successful  defense,  which  he  did  not  do;  therefore, 
according  to  the  principle  contended  for  by  the  respondents, 
the  court  should  not  have  enjoined  the  judgment.  The  case  of 
Smiih  Y.  Mslvevy  9  Wheat.  532,  does  not  at  all  conflict  with,  or 
in  any  respect  contrayene  the  doctrine  as  settled  in  the  cases 
cited.  In  that  case  the  bill  set  up  the  same  defense  which  had 
been  made  in  the  action  at  law,  and  which  had  been  decided 
against  the  party,  which  judgment  he  was  unable  to  have  re- 
yiewed  in  the  supreme  court  of  the  United  States,  because  the 
amount  in  controTersy  was  not  sufSdent  to  give  jurisdiction. 
The  bill  sought  a  hearing  in  chancery  upon  the  same  state  of 
facts,  which  had  been  adjudged  against  the  party  in  the  action 
at  law. 

There  are  several  cases,  in  which  the  language  of  the  judges 
imply  a  different  doctrine  to  that  laid  down  by  this  court  in 
BerdL^fs  Eafr  v.  DiUard,  6  Ark.  79.  Many  of  the  cases  are  based 
upon  a  peculiar  state  of  facts,  which  clearly  warrant  the  judg- 
ment pronounced  upon  them.  But  the  facts  of  the  cases,  as 
well  as  the  questions  really  involyed  in  them  and  decided  by  the 
courts,  prove  that  they  do  not  form  exceptions  to  the  rule  as 
laid  down  by  this  court.  Several  of  these  cases  we  will  examine. 
Le  Ouen  v.  Qowvemeur  di  Kemble^  1  Johns.  Cas.  436  [1  Am.  Dec. 
121],  was  a  bill  filed  to  enjoin  a  judgment  at  law  where  the  plea 
of  rum  aagumpsU  had  been  filed,  and  the  right  of  recovery  in  the 
action  at  law  had  been  resisted  in  every  stage  of  the  proceedings. 
Upon  the  first  trial  in  the  circuit  court,  there  was  a  verdict  for 
the  defendants;  a  new  trial  was  granted  by  the  supreme  court, 
and  upon  the  new  trial,  a  special  verdict  was  returned  by  the 
jury,  and  upon  that  verdict  judgment  was  entered  for  the  plaint- 
iff, and  the  case  was  finally  taken  to  the  court  of  errors,  where 
the  judgment  was  afBrmed.  The  defendants  in  the  action  at  law 
filed  their  bill  in  chancery  to  be  relieved  of  the  judgment  upon 
grounds  of  fraud,  of  which  they  had  full  knowledge  at  the  time 
of  the  trial  at  law,  and  of  which  they  could  have  availed  them- 
selves upon  that  trial,  but  having  elected  to  place  their  defense 
upon  a  different  ground,  they  were  bound  by  Hie  election. 
Having  selected  the  grounds  of  their  defense,  submitted  it  to  a 
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conrfc  of  law,  contested  and  litigated  the  demand  against  them 
upon  that  ground,  from  the  circuit  court  to  the  highest  tribunal 
known  to  the  laws  of  the  state,  it  was  certainly  unreasonable, 
that  the  defendants  should  have  been  permitted  to  resort  to 
chancery,  upon  wholly  different  grounds  than  those  assumed 
upon  the  trial  at  law,  and  which  were  known  to  them  in  time  to 
have  been  available  upon  that  trial.  And  so  Kent,  J.,  seems  to 
have  regarded  the  case.  In  his  opinion  he  says:  "  The  respond- 
ents had  sufficient  knowledge  of  the  charge  of  fraud,  and  had 
they  made,  as  they  were  bound  to  do,  due  inquiry  and  ordinary 
efforts,  they  would  have  obtained  the  proofs.  But  they  have 
chosen  to  abide  by  one  species  of  defense,  and  to  waive  another, 
and  like  other  litigants,  in  similar  cases,  th^  must  be  concluded 
by  their  election.'' 

In  Virginia,  although  thi^  chancellor  seems  to  have  laid  down 
as  an  inflexible  rule,  for  his  own  observance  while  sitting  as 
chancellor,  **  that  in  all  cases  where  relief  can  be  had  at  law,  it 
shall  not  be  had  in  equity,  unless  there  be  some  impediment  at 
at  law:"  Nichohon  et  al.  v.  Hancock  et  al.^  4  Hen.  &,  M.,  490, 
600;  yet  upon  a  careful  examination  of  the  cases  cited,  they 
were  all  such  as  strictly  coihe  within  the  reason  of  that  rule, 
according  to  the  known  rules  of  chancery.  Bakiheldor  v. 
EUioU's  Adm'r,  1  Id.  10,  was  a  bill  filed,  among  other  things, 
to  establish  a  demand  for  work  done  for  the  intestate  in  his 
life-time,  and  for  other  purposes.  Tanoey  v.  Fenwick,  4  Id. 
423,  was  to  enjoin  a  judgment  on  account  of  payments,  without 
even  stating  a  reason  why  the  defendant  did  not  defend  him- 
self at  law.  Jldenon  v.  Biggars  el  oZ.,  Id.  470,  was  a  bill  filed 
to  set  aside  a  sale  made  by  a  defendant,  to  avoid  a  distringoB 
issued  under  a  judgment  in  detinue  for  certain  negroes.  Wing^ 
field  V.  Crenshaw,  Id.  474,  was  to  abate  a  nuisance,  for  which 
an  action  at  law  was  then  pending  between  the  parties.  And 
the  other  cases,  cited  by  the  counsel  for  the  defendant  in  this 
case,  are  of  similar  chuacter,  and  go  to  establish  the  rule  that 
where  the  defense  is  purely  legal,  the  parly  must  defend  in  the 
action  at  law,  and  can  not  have  relief  in  equity,  unless  he  was 
ignorant  of  the  facts,  and  could  not  by  due  diligence  have 
availed  himself  of  them  upon  the  trial,  or  was  prevented  from 
making  his  defense  by  fraud  of  the  opposite  party,  accident,  or 
mistake,  unmixed  with  negligence  on  his  part. 

And  such  seems  to  be  the  result  of  the  decisions  in  Alabama. 
Moor^  V.  Dial,  3  Stew.  157;  HiU  v.  McNeiU,  8  Port.  482;  HrenOi 
V.  Gamer  et  al,,  7  Id.  549;  Eaughy  v.  Strang y  2  Id.  177  [27  Am. 


Oct  1845.]  Hempstead  v.  WxTKma  .709 

Deo.  648];  Thomaa  &  Harris  y.  Beam,  Id.  262;  Teagwe  t.  Bus- 
9eU  d  MoorSy  2  Stew.  420,  were  all  cases  in  which  the  matters 
set  up  by  the  bills  were  purely  legal,  or  on  which  the  parties 
had  defended  or  attempted  to  defend  at  law.  In  Herbert  A 
Kyle  y.  Hobbs  A  FenneUy  8  Id.  9,  the  court  admits  the  matter 
set  up  by  the  bill  as  a  defense,  and  which  was  the  same  as  in 
this  case,  was  '*  ayailable  as  a  defense  in  law  or  equity/'  but  held 
"  that  as  the  securities  did  not  insist  on  its  benefit,  in  their  de- 
tense  to  the  action  at  law,  they  were  now  precluded  from  rely- 
ing upon  it  as  a  ground  of  equitable  jurisdiction. "  The  reported 
case  does  not  state  that  the  complainants  made  any  defense  to 
the  action  at  law,  but  from  the  aboye  remark  of  the  court,  it  is 
presumed  that  they  did,  and  that  it  was  upon  that  ground  that 
jurisdiction  in  equity  was  refused.  In  EUis  t.  Bibby  2  Id.  63, 
was  a  clear  case  of  concurrent  jurisdiction — ^the  giying  of  time 
to  the  principal  upon  a  new  contract.  The  court  took  jurisdic- 
tion of  the  case,  and  granted  relief  by  injunction.  The  case 
of  Abrams  et  al.  y.  Gamp^  8  Scam.  290,  and  Elston  y.  Blanchard, 
2  Id.  420,  are  to  the  same  effect  as  the  cases  in  Alabama.  In 
the  first  case,  the  court  said:  ''A  party  electing  to  make  his  de- 
fense at  law,  and  failing,  is  precluded  from  going  into  chan- 
cery to  litigate  anew  the  same  matters."  And  in  the  last  case 
the  question  did  not  necessarily  arise,  as  the  bill  was  radically 
defectiye,  and  also  the  defense  was  a  want  of  consideration  of  a 
promissoiy  note. 

The  cases  cited  by  the  respondent  from  the  decisions  of  the 
court  of  appeals  of  Maiyland  do  not  sustain  him.  The  sub- 
stance of  the  bill  in  the  case  of  IHUy  A  HeohrcUe  y.  Barnard^  8 
Gill  k  J.  170,  the  court  remarked  ''  was  properly  and  generally 
speaking,  exdusiyely  cognizable  at  law:"  the  court  further  stated 
that  **  Barnard  made  a  full  defense  to  the  action  at  law,"  and 
**  that  the  defense  was  a  complete  one,  and  that  the  cause  was 
fully  tried  upon  its  merits."  The  case  of  Prather  y.  Praiher^ 
Adm'r,  11  Id.  110,  was  a  bill  praying  to  be  relieyed  against  a 
judgment  at  law  upon  the  ground  of  payment  before  judgment. 
In  the  cases  of  Oreen  y.  Eobimony  5  How.  (Miss.)  80,  and  Olide- 
toeU  et  oZ.  y.  EUe  et  al.,  Id.  110,  the  language  employed  by  Trot- 
ter, J.,  is  certainly  strong  in  support  of  the  position  that  in 
cases  of  concurrent  jurisdiction  if  the  party  is  sued  at  law,  he 
must  make  his  defense  there,  and  can  not  resort  to  equity.  But 
do  the  facts  of  those  cases  authorize  the  opinion  in  the  form  in 
which  it  is  expressed  ?  In  the  first  case  an  attempt  was  made  to 
defend,  and  in  the  last,  two  pleas  were  filed  impeaching  the 
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consideration  of  the  note,  and  upon  a  fair  trial  a  Terdict  was 

found  against  complainants,  and  judgment  rendered  accordingly. 

These  cases  were  like  Le  Ouen  y.  Oouvemeur  db  Kemble,  1  Johns. 

Cas.  436  [1  Am.  Dec.  121];  the  parties  elected  to  defend  at  law, 

and  were  bound  hy  their  election,  and  if  they  did  not  submit 

their  whole  defense,  the  omission  was  a  waiver  or  abandonment 

of  the  grounds  of  defense  not  submitted.    Upon  the  argument, 

the  counsel  for  the  respondents,  Anderson,  who  had  himself 

presided  in  chancery  with  great  credit  in  Tennessee,  admitted 

that,  ''where  the  matter  is  of  original  equity  jurisdiction,  and 

the  party  does  not  submit  it  to  a  trial  at  law,  is  an  exception  to 

the  rule  that  where  courts  of  law  and  equity  haye  concurrent 

jurisdiction,  the  court  which  first  has  possession  of  the  subject 

must  decide  it."    Again,  to  relieye  against  a  promissory  note 

upon  grounds  of  want,  failure,  or  illegality  of  consideration 

never  constituted,  as  in  the  case  of  sealed  instruments,  a  portion 

of  the  exclusive  original  jurisdiction  of  chancery;  but  it  haa 

been  at  all  times  competent  for  a  court  of  law  to  administer 

relief. 

Upon  first  looking  into  the  oases,  from  the  language  employed 
by  the  judges  in  delivering  their  opinions,  we  were  led  to  believe 
that  there  was  a  greater  conflict  in  the  authorities  upon  this 
question,  than  will  be  found  to  exist,  when  the  cases  are  strictly 
scrutinized,  and  the  facts  and  the  points  really  involved  ai« 
elicited.    Many  of  the  judges,  we  admit,  employ  language  fully 
sustaining  the  position  of  the  respondent  in  this  case,  but  as  the 
cases  show  that  the  question  was  not  fairly/ before  them,  the  lan- 
guage employed  is  but  obiier,  entitled  to  high  respect,  it  is  true, 
as  the  opinions  of  men  deeply  read  in  the  science  of  the  law,  but 
not  entitled  to  the  weight,  or  sufficient  to  overthrow  the  solemn 
judgments  and  opinions  of  those  courts,  where  the  question  was 
really  involved,  and  where  the  opinions,  as  has  been  shown,  are 
so  conformable  to  first  principles.   It  may  be  also  observed  that 
many  eminent  jurists,  like  those  of  former  times,  entertain  great 
jealousy  against  courts  of  chancery,  and  generally  use  all  exer- 
tions to  limit  and  restrict  them  in  the  exercise  of  their  ancient 
jurisdiction.    But  we  feel  ourselves  constrained  to  regard  the  an- 
cient landmarks  of  the  jurisdiction  of  chancery,  and  will  endeavor 
to  uphold,  so  far  as  in  us  lies,  that  magnificent  fabric  of  judicial 
ethics,  which  has  been  reared  in  resplendent  majesty  by  the 
most  profound  geniuses  that  ever  erected  a  superstructure  of 
human  wisdom,  or  fashioned  a  system  for  the  administration  of 
human  justice.    We  feel  no  disposition  to  display  a  Vandal  bar- 
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barism  by  lending  a  helping  hand  to  demolish  and  destroy  bo 
splendid  an  edifice,  replete  "witheyeiything  calculated  to  demand 
our  admiration  and  reyerence;  nor  would  we  remove  a  single 
stone  or  efface  a  single  feature  by  which  the  harmony  of  the 
superstructure  might  be  endangered,  or  which  might  mar  the 
beauty  of  its  fair  proportions.  For  the  purpose  of  fully  ascer- 
taining and  clearly  expounding  the  rule  upon  the  question  now 
before  us,  we  have  looked  into  the  recorded  wisdom  of  the  sages, 
by  whom  the  system  of  equity  jurisprudence  was  brought  into 
order  out  of  confusion;  and  idso,  into  the  decisions  of  those 
courts  in  America,  which  have,  with  a  jealous  eye,  watched  all 
encroachments  upon  its  boundaries,  while  they  have  resisted  the 
exercise  of  jurisdiction  properly  legal  by  courts  of  equity,  and 
have,  on  all  occasions,  marked  out  the  limits  of  chancery,  and 
asserted  its  undoubted  prerogatives.  While  we  do  not  oppose 
the  action  of  the  legislature  in  conferring  upon  courts  of  law, 
jurisdiction  in  matters  originally  equitable;  or  courts  of  law,  by 
their  own  acts  in  disregard  of  the  unmeaning  trammels  of  tech- 
nical absurdity,  for  the  administration  of  strict  and  comprehen- 
sive justice  upon  the  enlai^edand  ennobling  principles  of  equity, 
in  granting  a  remedy  demanded  by  the  clearest  principles  of 
right  and  wrong,  in  cases  where  they  would,  formerly,  by  adher- 
ing to  the  rigid  rules  of  the  common  law,  have  denied  it,  we  will 
defend  and  sustain  courts  of  chancery  in  the  exercise  of  their 
undoubted  jurisdiction,  and  withstand  its  being  taken  from  them 
by  force,  by  the  grasping  and  expansive  arms  of  common  law 
tribunals. 

If  because  the  legislature  has  conferred  upon  courts  of  law, 
power  to  grant  relief  in  cases  where  they  would  formerly  have 
denied  it,  or  if  because  courts  of  law  now,  by  their  own  acts, 
grant  relief  in  such  cases  upon  equitable  principles,  a  party  is 
compelled  to  submit  his  case  to  a  court  of  law,  the  rule,  as  laid 
down  by  Judge  Story,  is  no  longer  law,  **  the  jurisdiction"  does 
not  remain  upon  its  old  foundations,  but  it  is  *'  overturned  and 
impaired  by  this  change  of  authority  at  law."  So  far  as  defend- 
ants are  concerned,  coiurts  of  chancery  would  be  completely 
ousted  of  portions  of  their  ancient  and  intrinsically  original 
jurisdiction.  Defendants  would  be  compelled  to  submit  their 
defense  to  whatever  tribunal  their  opponents  might  select,  if 
they  should  be  entitied  to  select  a  tribunal,  and  if  the  plaintiff's 
cause  of  action  should  be  purely  legal,  the  defendant  would  be 
compelled  to  submit  his  defense  to  a  court  of  law,  however  much 
better  a  court  of  equity  might  be  qualified  to  grant  him  relief; 
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and  that  too  notwithstaading  his  defense  belonged  intrinsically 
to  the  original  jorisdiction  of  chancery.  Such  we  do  not  oon- 
oeiye  to  be  the  law,  but  that  it  is  as  it  has  already  been  declared 
by  this  court.  Where  the  defense  is  purely  legal,  and  exdu- 
nvely  cognizable  in  a  court  of  law,  as  in  the  cases  of  Dvugan  t. 
CwreUm^  1  Ark.  81;  Andrews  v.  FeTder^  Id.  186;  Cummins  t. 
Seniley,  5  Id.  9;  Watson  v.  Palmer^  Id.  501,  and  a  variely  of 
other  cases  already  cited,  the  pariy  is  bound  to  defend  at  law, 
and  can  not  have  relief  in  chancery,  unless  he  was  deprived  of 
his  defense  by  surprise,  accident,  or  mistake,  or  fraud  of  the 
opposite  party,  unmixed  with  negligence  on  his  part,  or  unless 
he  was  ignorant  of  important  facts  material  to  his  defense  upon 
the  trial  at  law,  and  which  he  could  not  have  discovered  and 
availed  himself  of  by  due  diligence  at  the  time  of  the  trial. 

Upon  this  careful  review  of  the  authorities,  the  court  is  con- 
firmed in  the  correctness  of  the  rule  laid  down  in  Benth/s  Eo^r 
V.  DUIard,  6  Ark.  79,  that  where  the  jurisdiction  of  courts  of 
chancery  and  courts  of  common  law  is  concurrent,  in  conse- 
quence of  courts  of  law  having  enlarged  their  jurisdiction  by 
their  own  acts,  or  of  its  having  been  enlarged  by  act  of  the  leg- 
islature without  prohibitory  words,  the  party  may  make  his  elec- 
tion as  to  the  tribunal  to  which  he  will  make  his  defense,  and 
once  having  made  that  election,  he  is  bound  by  the  decision, 
whatever  it  may  be,  and  that  his  right  to  submit  the  matter  to  a 
court  of  chancery  is  in  no  degree  impaired  by  the  power  of 
courts  of  law,  at  this  time,  to  take  cognizance  of  the  subject. 
And  we  may  further  add  that  if  a  parly  resists  a  recovery  against 
him  in  a  court  of  law,  as  in  the  case  of  Le  Ghien  v.  Oauvemeur 
ds  Kemble,  1  Johns.  Cas.  436  [1  Am.  Dec.  121],  upon  a  portion 
of  his  defense,  where  he  had  full  knowledge  of  the  whole  of  the 
defense,  and  where,  by  due  inquiry  and  ordinary  efforts,  he 
could  have  obtained  the  proof,  he  is,  like  other  litigants  in  sim- 
ilar cases,  bound  by  the  election,  and  is  considered  as  having 
waived  or  abandoned  the  grounds  of  defense  so  omitted  to  be 
made.  And  further,  as  in  the  case  of  Smith  v.  Mblver,  9  Wheat. 
582,  in  a  case  of  concurrent  jurisdiction,  if  a  parly  defends  at 
law,  chancery  will  not  take  cognizance  of  the  cause,  and  rehear 
it  upon  the  same  state  of  facts  upon  which  it  was  tried  at  law 
without  the  addition  of  any  equitable  circumsfcances  to  give 
jurisdiction,  but  will  respect  the  judgment  of  a  court  of  com- 
petent jurisdiction  already  pronounced  upon  those  facts.  The 
complainants  in  this  case  are  sureties  upon  a  bond  for  the  pay- 
ment of  money,  by  the  form  of  which  they  might  have  been 
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fnabled,  as  has  already  been  shown,  to  a^er  the  faoi  of  iheir 
suretyship  without  contradicting  their  deed;  yet,  we  do  not  con- 
ceive that,  for  that  reason,  they  were  necessarily  driven  to  make 
their  defense  at  law,  any  more  than  did  the  form  of  the  reoog- 
.  nizance  in  IZaA&on^  T.  Warren,  10  Johns.  696,  compel  the  plaint- 
iff, who  was  surely  in  a  recognisance  of  bail,  to  submit  his  de* 
f  ense  in  the  action  at  law  in  that  case. 

It  thus  appearing  upon  the  &ce  of  the  bill,  that  it  contains 
sufficient  equity  to  entitle  the  complainants  to  come  into  chan- 
cery, it  will  be  next  considered  whether  the  plaintifls  did  make 
such  a  defense  in  the  suit  at  law  against  them  as  will  preclude  a 
hearing  in  equily.  Neither  the  pleadings  nor  the  evidence  show 
that  they  made  any  defense  whatever  to  that  action.  The 
respondent  can  not  complain  that  they  waived  objections  to  the 
circuit  judge  tiying  the  cause,  nor  should  they  be  prejudiced  by 
that  waiver,  as  it  removed  a  constitutional  impediment  in  the 
complainant's  way  for  a  speedy  recovery  of  his  judgment.  It  is 
contended  by  the  respondent  that  he  did  bring  a  proper  suit 
within  the  time  specified  in  the  notice  and  required  by  law,  but 
that  the  judgment  and  opinion  of  the  supreme  court  upon  that 
suit,  as  brought  in  Watkins  v.  McDonald  etal.,^  Ark.  266,  were 
erroneous.  The  decision  in  that  case  was  not  only  by  a  court  of 
competent  but  of  exclusive  jurisdiction,  and  was  affirmed  on 
appeal  by  the  highest  appellate  tribunal  known  to  our  laws,  and 
is  final  and  conclusive  upon  the  parties.  The  judgment  rendered 
in  such  a  case  can  never  be  collaterally  reviewed  by  another 
tribunal.  If  the  circuit  courts,  in  the  exercise  of  their  chancery 
jurisdiction,  could  review  questions  thus  solemnly  decided,  they 
would  become  appellate  tribunals  for  the  correction  of  the  errors 
of  the  supreme  court.  Without  citing  other  authorities  (and  they 
are  numerous).  Smith  v.  Mblver,  already  quoted,  is  conclusive 
upon  this  point.  Every  court  must  respect  the  judgments  of 
other  courts  of  competent  jurisdiction,  and  if  a  judgment  is  pro- 
nounced in  chancery,  a  court  of  law  will  never  attempt  to  review 
it,  or  pronounce  it  erroneous;  and  so,  as  many  of  the  cases 
examined  and  quoted  by  us  in  this  opinion  prove,  if  a  court  of 
law  pronounces  an  opinion,  a  court  of  chancery  will  never  take 
cognizance  of  it  upon  the  same  state  of  facts  upon  which  it  was 
tried  at  law:  but  in  all  cases  the  questions  so  decided,  are  con- 
sidered as  finally  adjudicated.  If  the  question  involved  in  that 
case  were  now  openly  before  the  court  for  the  first  time,  we  are  not 
prepared  to  say  that  our  decision  would  not  be  different.  The 
respondent  did  not,  therefore,  institute  a  valid  action  and  prose- 
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cute  the  same  to  jadgment  and  execution,  as  was  required  of  him, 
and  the  case  stands  in  the  same  attitude,  as  though  he  had  insti- 
tuted no  action  at  all.  His  effort  to  do  so,  in  connection  with 
the  fact  that  the  appellants  did  not  make  their  defense  in  the  ac- 
tion at  law  against  them,  gives  a  reason  why  he  should  be  exon- 
erated from  the  costs  of  this  suit. 

We  do  not  perceiye  that  the  appellants  were  guilty  of  delay 
in  making  their  application  for  an  injunction.  If  they  waived, 
as  is  contended  by  the  appellee,  the  constitutional  disability 
resting  upon  the  circuit  judge  to  try  the  cause,  the  judgment  was 
obtained  against  them  sooner  than  it  would  otherwise  have  been, 
and  to  enjoin  which  they  were  compelled  to  make  their  applica- 
tion for  an  injunction  to  a  special  judge;  and  for  aught  that  ap- 
pears upon  the  record,  they  made  their  application  for  an  in- 
junction the  moment  there  was  a  special  judge  competent  to 
grant  the  same.  The  facts  of  the  solvency  of  McDonald  at  the 
time  of  the  notice  and  subsequent  insolvency,  are  not  necessary 
to  be  inquired  into,  as  has  already  been  shown.  If  it  were,  it  is 
doubtful  whether  the  debt  could  have  been  made  of  him  if  the  suit 
had  been  brought  according  to  law  within  the  time  specified  in 
the  notice.  A  portion,  however,  and  perhaps  the  whole  might 
have  been  made,  and  so  far,  the  failure  to  bring  a  proper  action 
and  prosecute  the  same  to  judgment  and  execution  operated  as 
a  prejudice  to  the  sureties. 

The  court,  then,  being  of  opinion  that,  from  the  facts  of  the 
bill  and  the  admission  contained  in  the  answer  and  testimony 
taken  in  the  cause,  the  sureties  are  discharged  both  in  law  and 
equity  from  liability,  the  decree  of  the  circuit  court  exercising 
chancery  jurisdiction  must  be  reversed,  this  cause  remanded  to 
said  court,  with  directions  to  reinstate  the  injunction  and  to  de- 
cree the  same  perpetual,  and  to  decree  the  costs  of  this  suit  in 
that  court  against  the  complainants. 


OrrsD  in  ITurnipson  y.  RMnaon,  34  Ark.  53,  and  in  Gng  v.  Haynea,  85  I<L 
409,  to  the  point  that,  if,  after  the  debt  is  due,  the  surety  reqneats  the  cred- 
itor to  sue  the  principal  who  is  then  Solvent,  and  the  creditor  fails  to  sae,  and 
the  principal  afterwards  becomes  insolvent,  the  snrety  will  be  discharged;  in 
Camail  v.  LoopcTf  Id.  109,  to  the  point  that  equity  will  not  relieve  ag^dnst  a 
judgment  at  law  npon  grounds  purely  legal  and  exclusively  cognizable  in  a 
court  of  law,  unless  the  complainant  was  ignorant  of  the  facts  pending  the 
•nit  at  law,  or  that  they  could  not  have  been  received  as  a  defense,  or  unles» 
he  was  prevented  from  availing  himself  of  their  benefit,  by  fraud,  acddent, 
or  the  act  of  the  opposite  party,  unmixed  with  negligence  on  his  part;  also  in 
Leigh  v.  Armoyr,  Id.  127«  to  the  point  that  the  ancient  and  inherent  jurisdic- 
tion of  a  court  of  equity  to  relieve  against  fraud,  accident,  or  mistake  is  not 
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divested  by  a  statate  providing  that  the  law  Judge  may  grant  relief  in  certain 
cases  provided  for  in  snoh  statate. 

ScRXTT  DiSGHABOXD,  BT  WxEAT  AoTS  ov  Cbbditob:  See  note  to  Siede  t. 
Boifd,  29  Am.  Deo.  225,  where  the  cases  on  this  subject  are  collected. 

EguiTT  WILL  NOT  Bblixtb  AOAom  JuDOMBHT  CD  gTounds  availaUe  in 
the  action  at  law:  Bmenon  v.  UdeUl,  87  Am.  Deo.  004^  note  600,  where  other 
cases  are  collected. 

Equity  will  Intkbjvbb  where  a  party  has  failed  of  an  opportoiiity  ta 
present  his  defense,  by  aoddsnt,  mistake,  or  frand  of  the  opposite  party,  or 
where  the  ground  of  defense  was  of  an  equitable  ohaiaoter  t  JRmermm  t.  Udatt, 
t1  Am.  Deo.  004;  J<mu  t.  Harden^,  82  Id.  IMl 
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SUPBEME  COnET  OF  EBBOBS 
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Enfield  Toll  Bbidgb  Go.  v.  Habtfobd  eio. 

Bailboad  Go. 

[IT  OoanonouT,  40.]  , 

OmAim  BT  TBI  LionuLTiTBi  ov  THX  ExoLuaivx  PEinuax  of  building 
and  opentiiigatoll  bridge  or  a  niboad,  within  certain  preaoribed  limita, 
do  not  oonatitate  monopoliea  in  the  odioos  sense  of  that  term.  Such 
grants  are  in  the  nature  of  contracts,  the  obligation  of  which  can  not  be 
impaired. 

Bbidox  18  ▲  SntUOTaiUB  or  Wood,  Ibon,  Bbiok,  ob  Stovx,  ordinarily  erected 
orer  a  river,  brook,  or  lake,  for  the  more  convenient  passage  of  persons, 
beasts,  and  baggage.  The  character  of  each  stmctore  is  not  changed  by 
its  mode  of  erection,  if  the  pniposes  for  which  it  was  intended  were  those 
of  transportation. 

Qmaxt  bt  THB  Lbodlatubb  OV  THB  BxoLUBiTB  PiovxZiBQB  of  erecting  and 
wiMtifaiwrng  a  toU  bridge,  within  certain  Umits,  is  impaired  by  the  erao- 
tion  of  a  railroad  bridge  within  each  limit,  designed  for  the  transporta- 
tion of  trains,  carrying  passengers  and  baggage,  although  at  the  time 
when  snch  grant  was  made  railroads  were  unknown. 

Bioa*  TO  Takb  Privatb  Pbopbbtt  fob  Pubuo  Usb  is  reoggnised  by  the 
constitution  of  the  United  States. 

Railboads  abb  Dbsioiobd  for  Pubuo  Usb,  and  under  the  right  of  eminent 
domain,  may  take  private  property,  upon  just  compensation  bong  made, 
although  such  property  is  in  the  nature  of  a  franchise,  derived  from  a 
grant  of  the  legislature,  the  terms  and  conditions  of  which  have  been 
fully  executed. 

Railboad  Owxino  Lands  on  Both  Sidbs  of  a  Natioablb  Stbbam,  can 
not  construct  a  bridge  or  ferry  over  the  same,  to  the  detriment  of  one 
whom  the  state  has  especially  licensed  for  such  purpose,  although  such 
bridge  or  ferry  is  only  used  for  the  passage  of  its  own  trains  and  the 
detriment  would  be  alight. 

IvjUNonoN  WILL  bb  Qrantbd  Rbstbainino  a  Railboad  from  operating  a 
bridge,  under  the  general  prayer  for  relief  in  a  bill,  although  the  special 
relief  prayed  for  was  to  restrain  the  construction  of  such  bridge. 

ns 
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iNJUKonoN  WILL  BB  Gbaktid  TO  SxouBX  TBS  Xnjotmsnt  of  a  ttAtatOTJ 
privilege,  of  which  the  oompUiiMuit  Is  in  the  actOAl  poeMBBioii»  wh«re 
his  right  thereto  is  not  doubtful.  It  is  the  exeroiee  of  a  Mmnd  dlicra- 
tion  to  grant  an  injunction  under  anch  oircumatancea,  <Mr  when  a  mnltl- 
plioity  of  aoita  woidd  be  prevented  thereby. 

IxTDHcnnoH.    The  opmion  stateB  the  facts. 

W.  W.  Elbwarih  and  Ibiicey,  for  the  plaintiffa. 

Hungefford  and  Hitchoook,  for  the  defendants. 

WiLLiAXS,  C.  J.  The  plaintiffs  were  authorized,  by  the  gen- 
exal  assembly,  in  the  year  1798,  to  erect  a  bridge  across  the 
Connecticut  river  at  Enfield,  with  the  power  to  collect  tolls, 
and  an  obligation  to  keep  the  same  in  repair  for  one  hun- 
dred years,  with  a  specification  of  the  subjects  of  toll.  The 
charter  further  provided,  that  no  person  should  have  liberty 
to  erect  another  bridge  anywhere  between  the  north  line  of  En- 
field and  the  south  line  of  Windsor.  This  resolve  has  been 
somewhat  modified,  from  time  to  time,  and  in  1839,  this  com- 
pany were  authorized  to  enlarge  the  same,  or  erect  another 
bridge,  exclusively  for  the  use  of  the  railroad  company:  pro- 
vided, that  nothing  therein  was  to  affect,  in  any  way,  the  rights 
of  the  railroad  company  under  their  charter.  A  railroad  com- 
pany has,  long  since  1798,  been  incoxporated,  to  build  a  rail- 
road from  Hartford  to  Springfield.  The  plaintiffs  went  on  and 
built  their  bridge,  and  for  many  years,  have  been  taking  tolls 
thereon;  and  the  defendants  have  gone  on,  and  built  their  road, 
and  extended  the  same  across  the  river  within  the  limits  pro- 
tected by  the  charter  of  the  plaintiffs,  by  which  the  travel  will, 
in  some  degree,  be  diverted  from  the  plaintiffs'  bridge.  The 
plaintiffs  seek,  by  injimction,  to  stop  the  building  of  the  rail- 
road bridge;  but  during  the  pendency  of  the  plaintiffs'  bill,  the 
defendants  have  gone  on  and  completed  their  work;  and  the 
plaintiffs,  stating  this  fact,  in  a  supplemental  bill,  claim,  that 
an  injunction  should  issue  as  originally  asked,  or  other  relief 
granted.  The  case  was  reserved,  by  the  superior  court,  and 
several  specific  questions  proposed;  but  it  has  been  argued  with- 
out reference  to  those  specific  questions,  and  has  been  consid- 
ered and  decided,  by  the  court,  upon  the  general  merits  of  the 
case.  These  questions  are  then  presented:  Have  the  plaintiffs 
any  claim  for  the  interposition  of  this  court?  And  is  this  the 
proper  remedy? 

It  was  intimated,  on  the  part  of  the  defendants,  that  the  court 
would  not  be  anxious  to  assist  in  the  monopoly  claimed  by  the 
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plaintiflh.  The  oonrt  aze  only  aiudoua  to  do  justioe  to  these 
parties;  but  as  both  claim  under  logislative  charters,  and  both 
daim  that  thej  haTe  in  Tiew  a  public  object,  and  both  have  ex- 
pended considerable  sums  under  their  respective  grants,  we  do 
not  think  that  on  either  side  there  is  any  monopoly,  in  the  odi- 
ous sense  of  the  term.  Both  grants  were  made  by  the  legisla- 
ture, under  an  expectation  that  some  public  benefit  would 
accrue  from  them;  and  such  inducements  were  held  out  as  were 
intended  to  cany  into  effect  the  proposed  objects  of  their  char- 
ters. These  objects,  it  has  been  supposed,  would  be  accom- 
plished with  more  economy  and  less  danger  to  the  community, 
if  left  to  private  enterprise,  than  if  they  should  become  a  sub- 
ject of  the  paizonage  of  goTemment;  and  our  legislature  have 
been  accustomed  to  make  such  grants  to  individuals,  vnth  the 
right  of  taking  tolls  to  reimburse  the  expenses  necessarily  in- 
curred. And  it  has  been  held,  that  every  such  grant  is  exclu- 
sive, within  the  boundary  of  its  obligation  and  extent.  It  is  in 
the  nature  of  a  contract,  which  may  not  be  impaired:  The  Enr- 
field  Bridge  Co.  v.  The  Oonnedicui  Biver  Company^  7  Conn. 
48.  But  besides  this,  for  the  greater  certainty  and  security  of 
the  grantee,  the  legislature  have  sometimes  stipulated,  that 
there  should  be  no  rival  establishment  veithin  a  certain  distance, 
or  in  a  limited  period.  If  the  law  implies  an  exclusive  right  in 
charters  of  this  kind,  as  has  been  said  by  this  court,  in  the  case 
just  dted,  an  express  stipulation  to  the  same  effect  must  of 
course  be  sanctioned.  Its  expediency  must  be  a  matter  of  legis- 
lative discretion.  When  such  stipulations  are  made,  it  becomes 
a  duty  of  the  court  to  give  them  such  construction  as  will  cany 
them  into  full  effect. 

To  induce  these  plaintiflh  to  undertake  the  work  they  had  in 
view,  which,  at  that  time,  was  considered  a  great  work,  it  was 
expressly  provided,  that  no  person  or  persons  should  have  lib- 
erty'to  build  another  bridge  between  the  north  line  of  said  En- 
field and  the  south  line  of  Windsor,  across  said  river.  The 
terms  here  are  explicit,  not  depending  upon  construction.  The 
question,  then,  arises,  are  the  defendants  violating  the  rights  of 
the  plaintifls  thus  acquired  ?  That  they  are  passing  Connecticut 
river  constantly,  with  their  locomotives  and  the  train,  on  a  struc- 
ture they  have  laid  across  said  river,  by  authority  of  the  general 
assembly,  and  within  the  limits  secured  to  the  plaintiflB,  is  not 
denied.  But  they  say,  this  is  not  a  bridge,  or  such  a  bridge  aa 
is  contemplated  by  the  plaintiffs'  charter. 

The  defendants  claim  they  have  a  grant  under  which  they 
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have  a  right  to  lay  a  railroad  or  way  from  Hartford  to  Spring- 
field; that  this  of  course  imports  a  right  to  cross  Connecticut 
river;  that  this  structure  over  the  river,  is  part  of  their  railway, 
and  not  a  bridge  in  the  sense  of  the  charter.  What  then  is  a 
bridge  ?  It  is  a  structure  of  wood,  iron,  brick,  or  stone,  ordi* 
norily  erected  over  river,  brook,  or  lake,  for  the  more  convenient 
passage  of  persons  and  beasts,  and  the  transportation  of  bag- 
gage; and  whether  it  is  a  wide  raft  of  logs  floating  upon  the 
water,  and  bound  together  with  withes,  or  whether  it  rests  on 
piles  of  wood,  or  stone  abutments,  or  arches,  it  is  still  a  bridge. 
The  particular  manner  in  which  this  structure  is  built,  is  not 
described;  but  it  is  said  to  be  much  in  the  manner  common  to 
railroad  bridges,  the  bottom  covered  with  plank,  and  the  sides 
secured  by  railing.  It  is  a  matter  of  notoriety,  that  railroad 
bridges  are  built  upon  solid  abutments  of  mason-work,  and 
resting  on  piers  of  stone  between  the  abutments,  thus  giving 
strength  and  security  to  the  frame  above.  It  is  not  easy  to  see 
wherein  such  a  structure  differs  from  an  ordinaxy  bridge,  except 
that  as  it  is  to  endure  a  greater  burden,  it  is  more  solid  and  sub- 
stantial. It  is  true,  the  plank  and  rails  upon  it  are  laid  in  a 
manner  most  convenient  for  the  cars  which  are  to  pass  it,  and 
not  convenient  for — ^perhaps  not  admitting — common  vehicles, 
and  not  intended  for,  though  admitting,  the  passage  of  foot- 
passengers. 

It  would  seem,  therefore,  as  if  this  was  what  would  be  ordi- 
narily called  a  bridge.  But  we  agree  with  the  defendants'  coun- 
sel, that  it  is  not  the  name,  which  is  sufScient  to  designate  it. 
We  then  must  consider  the  olgect — ^what  was  the  intent  of  the 
structure?  The  safe  and  expeditious  passage  of  persons, 
whether  from  greater  or  less  distances,  over  this  stream,  in  the 
cars  or  carriages  provided  for  that  purpose,  together  with  all 
baggage  or  freight  intrusted  to  the  care  of  the  company.  It 
may  not,  and  is  not  intended  to,  accomplish  all  the  objects  of  a 
common  bridge,  as  it  is  not  adapted  to  the  common  vehicles  in 
use.  But  can  that  fact  change  its  character  as  a  bridge  ?  A 
bridge  adapted  only  to  foot-passengers  would  still  be  a  bridge; 
and  it  would  hardly  be  claimed,  that  such  a  bridge  might  be 
erected  by  the  side  of  the  plaintiffs*,  under  the  provisions  of  this 
act.  We  find,  then,  a  structure  of  the  form  of  a  bridge,  with 
the  name  of  a  bridge,  and  of  the  character  of  a  bridge.  But 
go  a  step  further,  and  see  if  it  is  not  doing  the  business  of  a 
bridge?  Certain  facts  are  not  specifically  found,  which  we  all 
know  must  exist;  such  as  that  every  passenger  in  the  cars  from 
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Hartford  to  Springfield  must  croes  this  river  upon  thit  bridge 
within  the  limits  secured  to  the  plaintiffs.  It  is  oertainlj  doing 
at  least  some,  if  not  much,  of  the  bnainees  which  the  plaintiffs 
had  a  fair  right  to  expect,  under  their  grant.  We  find,  then, 
this  stmctore,  with  the  form  of  a  bridge,  with  the  name  of  a 
bridge,  with  the  character  of  a  bridge,  doing  its  work,  and  in 
this  way  doing  the  very  injury  to  the  plaintiffs  which  this  pro- 
viso was  designed  to  guard  against.  We  can  not  then  but 
conclude  it  is  a  bridge. 

It  is  said, it  is  not  the  bridge  contemplated  in  the  act,  or  ^an- 
other bridge."    It  can  not  be  claimed,  that  by  another  bridge, 
was  intended  a  bridge  exactly  like  this,  or  that  a  bridge  of  iron, 
or  stones,  would  not  be  within  the  provision,  or  even  a  bridge 
of  boats;   nor  can  it  be  claimed,  that  a  bridge  much  safer  or 
stronger,  would  not  be  equally  within  the  prohibitions.    Nor  is 
it  the  improvement  in  the  structure  of  the  bridge,  nor  the  addi- 
tional safety  it  affords  to  travelers,  that  will  give  the  rights,  to 
oonstitnte  it  *^  another  bridge.**    That  it  was  understood,  by  the 
legislature  and  the  persons  incorporated,  that  the  structure  to 
be  erected  over  Connecticut  river  was  a  bridge  in  the  ordinary 
acceptation  of  the  term,  is  apparent  from  the  sixteenth  section 
of  the  charter  of  the  Springfield  Railroad  Company,  in  which 
it  is  resolved,  that  should  it  be  necessary  to  erect  a  bridge  across 
Connecticut  river,  it  should  be  for  the  sole  use  of  the  railroad 
train,  and  for  no  other  travel;  and  it  should  not  be  lawful  for 
the  company  to  permit  other  carriages,  etc.,  to  pass;  and  by  that 
provision,  it  would  seem,  it  was  intended  to  guard  the  rights  of 
the  plaintiffs.    For  the  nineteenth  section  contains  a  proviso 
that  nothing  herein  contained  shall  be  construed  to  prejudice  or 
impair  any  of  the  rights  now  vested  in  the  Enfield  Bridge  Com* 
pany.    It  is  further  claimed,  that  when  the  plaintiffs*  charter 
was  granted,  railroads  were  unknown;   therefore,  it  can  not  be 
supposed  the  legislature  intended  bridges  connected  with  rail- 
roads.   The  fact  that  railroads  were  then  unknown,  is  denied  by 
the  plaintiffs.     Without  going  minutely  into  their  history,  we 
believe,  that  for  all  practical  purposes  of  public  travel,  railroads 
were,  in  the  year  1798,  unknown,  in  this  country  at  least.     But 
whether  the  fact  is  so  or  not,  it  can  make  no  difference.    Is  a 
grant  of  this  kind,  which  we  have  adjudged  to  be  a  contract,  to 
be  set  aside,  because  an  advantage  not  contemplated  at  the  time 
may  result  from  its  violation  ?    Is  there  any  implied  condition 
in  such  a  grant,  that  upon  some  new  improvement  being  made, 
the  grant  should  be  void  ?    How  would  such  a  claim  be  treated 
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in  other  cases  of  great  public  improvement?  Suppose  the  dtj 
of  New  York  had  leased  Fulton  feny  for  a  term  of  years,  when 
no  boats  were  known  but  those  which  were  moved  by  the  hand 
and  wind,  or  tide;  after  the  introduction  of  steamboats,  could 
they  have  leased  the  ferry  to  the  persons,  who  would  navigate  it 
by  steam  ?  Or  could  the  legislature  do  this,  if  they  had  granted 
the  ferry  ?  We  know  of  no  principle,  by  which  this  case  can 
be  distinguished  from  that. 

But  it  is  asked,  are  the  public  thus  to  be  deprived  of  all  great 
improvements  ?  If  it  come  to  this,  that  public  faith  is  to  be 
violated,  or  the  benefit  of  such  improvements  lost,  we  say  ban- 
ish the  improvement!  The  community  will  profit  more  by  pre- 
serving public  faith,  than  they  will  gain  by  its  violation; 
although  for  a  time  it  may  seem  otherwise.  But  we  do  not 
believe,  that  either  course  need  be  taken.  We  think  there  is  a 
conservative  principle,  by  which  the  improvement  may  be  had, 
and  good  faith  preserved.  It  is  this;  that  private  property  may 
be  taken  for  public  use,  upon  compensation  made.  This  is  a 
great  principle  recognized  by  our  constitution,  when  it  says, 
'*  private  property  shall  not  be  taken  for  public  use,  without  just 
compensation  made  therefor."  That  a  railroad  is  for  public  use, 
though  granted  to  a  private  company,  has  been  decided,  so  far 
as  we  are  informed,  by  every  tribunal  where  the  question  has 
been  made,  and  recognized,  by  the  silent  acquiescence  of  all 
concerned,  in  this  state.  Why  then  should  not  that  principle 
be  applied  in  the  present  case?  We  have  heard  of  no  objec- 
tion, except  that  it  impairs  the  obligation  of  the  contract,  by 
which  this  company  are  to  have  the  exclusive  privilege.  And 
after  the  decision  made  by  this  court,  in  two  recent  cases,  we 
certainly  should  not  willingly  make  a  decision,  which  could  be 
supposed  to  have  that  effect:  Enfield  IbU  Bridge  Company  v. 
TJte  Connecticui  River  Company^  7  Oonn.  80;  The  Derby  Turn- 
fnlce  C(mpany  v.  Parks,  10  Id.  522  [27  Am.  Dec.  700].  We 
know  there  are  some  respectable  opinions  on  that  side — ^two  of 
the  judges  of  Massachusetts,  in  The  Charles  River  Bridge  v. 
Warren  Bridge,  7  Pick.  344.  And  the  opinion  of  Judge  Mc- 
Lean, in  the  same  case,  in  the  supreme  court  of  the  United 
States:  11  Pet.  506.  It  may  perhaps  be  said,  that  in  the  case 
of  the  Chesapeake  and  Ohio  Canal  Company  v.  BaUmore  and 
Ohio  Railroad  Company,  4  Gill  &  J.  1,  there  is  a  similar  opinion. 
But  the  facts  in  that  differ  so  materially  from  those  in  this  and 
the  other  cases  alluded  to,  and  the  court  differed  so  much  is 

Av.  Dbo.  Vol.  XUI— 46 


722         Enfield  T.  B.  Co.  v.  Habtpord  R.  R.  Co.     [Comu 


opinion  from  each  other,  that  little  will  be  added  to  the  w< 
of  any  opinion  on  this  point  from  that  caae. 

But  the  point  was  directly  decided,  by  the  supreme  court  of 
Massachusetts,  long  after  these  opinions:  Boston  Water  Power 
Company  ▼.  The  Boston  and  Worcester  Bailroad  CorporaUon,  23 
Pick.  860.  The  same  question  has  been  also  decided  by  the  su- 
preme court  of  New  Hampshire  and  Vermont,  in  the  same  way: 
Fiscataqua  Bridge  Co.  ▼.  N.  H.  Bridge  Co.,1  N.  H.  67;  BackuM  v. 
Lebanon^  11  Id.  122  [36  Am.  Dec.  466 J;  Armington ▼.  Bamet  et  al., 
15  Yt.  745  [40  Am.  Dec.  705].  And  the  court  of  ap{>eal8  in  the 
state  of  Virginia  seem  to  have  come  to  the  same  result:  ULckahoe 
Canal  Co.  ▼.  Ihickahoe  RaUroad  Co.,  11  Leigh,  42,  76  [36  Am. 
Dec.  374.]  And  in  the  case  above  cited  from  Peters,  Judge 
Story  and  Judge  Thompson  explicitly  admit,  that  if  the  publio 
exigencies  require  that  the  franchise  of  Charles  river  bridge 
should  be  taken  away  or  impaired,  this  might  lawfully  be  done, 
making  due  compensation  to  the  proprietors:  11  Pet.  638. 
And  to  a  majority  of  the  court,  it  appears,  this  decision  is  cor- 
rect. 

What  are  the  rights  of  the  plaintiffs  ?  They  are  derived  from 
the  grant  of  the  legislature,  and  are  what  in  law  is  known  to  be  a 
franchise;  and  a  franchise  is  an  incorporeal  hereditament  known 
as  a  species  of  property,  as  well  as  any  estate  in  lands.  It  is 
property  which  may  be  bought  and  sold,  which  will  descend  to 
heirs,  and  may  be  devised.  Its  value  is  greater  or  less,  accord- 
ing to  the  privilege  granted  to  Uie  proprietors.  The  owner  of 
such  property  may  repose,  with  the  same  security  for  its  pro- 
tection, under  the  wings  of  the  constitution;  but  we  know  not 
why  he  should  expect  any  greater  exemption  from  public  burden 
than  the  owner  of  any  other  estate.  It  was  the  intention  of 
those  who  made  that  instrument,  that  the  rights  of  aU  should 
be  secured,  and  equally  secured.  If,  as  we  believe,  it  is  a  con- 
ceded point,  that  the  owners  of  lands,  buildings,  and  all  prop- 
erty of  this  description,  must  yield  up  that  property  for  publio 
use,  upon  compensation,  how  is  it  that  property  of  this  kind 
claims  a  higher  privilege,  or  is  guarded  by  stronger  force?  If 
any  property  ought  to  be  peculiarly  guarded,  it  certainly  is  not 
that  which  is  merely  a  matter  of  dollars  and  cents,  but  it  should 
be  the  homestead,  the  fireside,  the  place  where  the  owner  has 
enjoyed  his  domestic  comforts,  and  where  he  hopes  to  spend  his 
declining  years;  and  yet  this  must  be  yielded  to  public  exigen- 
ces.   The  one,  it  is  said,  is  holden  directly  by  grant  of  th« 
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logifllatoze,  and  to  take  it  away  is  impairing  the  contract.  But 
are  not  all  our  lands  held  under  a  grant  from  the  legislature, 
directly  or  indirectly?  Was  not  the  properly  all  apportioned 
out,  under  legislative  supervision  ?  Take  the  case  of  a  grant  of 
land  made,  as  may  have  been,  and  as  in  some  states  they 
constantly  are  now  made,  directly  by  the  state,  to  an  individual; 
may  not  this  land  be  taken,  by  the  government,  for  highways, 
for  railroads,  or  any  other  public  purposes?  This  will  not  be 
denied.  Is  this  impairing  the  contract?  It  will  hardly  be 
claimed.  But  when  the  state  grants  a  tract  of  land,  they  grant 
an  estate  in  fee  as  much  as  when  an  individual  grants  it;  but  in 
both  cases,  it  is  subject  to  the  right  to  retake  it  for  public  use, 
on  compensation  made.  The  foci  is,  that  such  has  been  the  law 
of  nations  upon  this  subject,  that  there  is  reserved  or  implied  a 
right  in  the  state  of  this  sort:  that  is  to  say,  they  have  the  same 
right  to  the  use  of  the  property  they  have  granted,  that  they 
have  to  other  property,  and  no  more.  They  have  the  right  of 
eminent  domain;  and  we  know  of  no  principle  which  should 
limit  this  right  to  lands  or  other  real  estate. 

The  right  rests  ui)on  the  principle,  that  individual  interests 
must  be  subservient  to  that  of  the  public,  and  that  they  must 
yield  when  public  necessities  require.  This,  however,  in  consti- 
tutional governments,  ia  not  to  be  done,  but  upon  compensa- 
tion. The  principle,  then,  is  broad  enough  to  include  all  kinds 
of  property.  But  the  argument  is  based  on  this,  that  you  are 
then  impairing  your  own  contract,  and  thus  violating  the  letter 
of  the  constitution.  This  is  to  assume,  that  there  is  no  implied 
reservation,  in  any  contract  with  the  state,  of  the  right  of  eminent 
domain,  or  that  it  does  not  apply  to  cases  of  this  kind.  If,  as 
we  suppose,  it  is  admitted  in  tiie  case  of  a  grant  of  land,  we  ask 
why  the  same  principle  does  not  extend  to  other  grants?  It  is 
said,  however,  that  the  constitutional  provision,  does  not  extend 
to  a  grant  of  lands;  for  that  is  a  contract  executed. 

But  it  was  decided  in  Fletcher  v.  Peck,  6  Cranch,  87-187,  that 
a  contract  executed,  was  a  contract  within  the  meaning  of  the 
constitution  of  the  United  States;  and  that  case  remains,  and  we 
trust  will  remain,  unshaken.  We  can  not  see,  then,  why  con- 
tracts executed  and  executing,  are  not,  as  it  regards  this  provis- 
ion, placed,  by  the  supreme  court,  upon  the  same  ground.  If, 
therefore,  it  is  not  a  violation  of  this  clause  in  the  constitution, 
to  take  land,  granted  by  the  state,  for  public  uses,  we  can  not 
see  how  it  should  be  any  more  a  violation,  to  take  other  property, 
oven  although  that  property  rests  on  an  unexecuted  contract. 
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The  doctrine  seems  to  be  countenanced  by  the  words,  rather 
than  by  the  spirit^  of  the  constitution.  Suppose,  for  instance, 
a  grant  iras  made  of  a  piece  of  land  adjoining  a  stream  in  fee; 
and  at  a  future  time,  a  grant  was  made  of  a  ferry  over  the  stream 
in  fee;  and  in  the  progress  of  time,  a  bridge  was  required  at 
that  place;  would  the  public  take  the  land  granted,  making  com- 
pensation, and  yet  have  no  power  to  take  the  ferry,  upon  com- 
pensation ?  Gould  the  constitution  intend  to  make  a  distinction 
so  refined  ?  We  can  not  believe  it.  We  think  the  constitution 
was  intended  to  settie  great  principles,  and  to  settle  them  in 
such  a  manner  as  to  afford  equal  protection  to  all  persons  and 
to  all  properly.  It  did  not  intend  to  take  from  the  states  a  right 
which  seems  incident  to  sovereignty,  but  to  provide  against  its 
abuse.  It  left  the  right,  whatever  it  was,  as  it  found  it;  but 
provided,  that  it  shotdd  never  be  exercised,  except  upon  com- 
pensation made;  thus  securing  to  the  states  a  power  all-import- 
ant to  their  safety  and  comfort,  and  providing,  however,  that 
this  should  not  be  exercised  at  the  expense  of  individuals. 

It  has  been  said,  that  in  a  case  like  this,  the  law  acts  upon  the 
contract  itself;  whereas,  when  the  contract  is  executed,  it  oper- 
ates only  xijpon  the  interest  under  it.  It  ia  not  easy  to  see  how 
a  law  taking  property  acquired  under  a  contract  with  the  state, 
can  be  constitutional,  and  a  law  preventing  the  acquisition  of 
property  under  that  contract,  can  be  unconstitutional.  It  seems, 
in  e£foct,  to  say,  that  it  is  constitutional  to  take  from  a  man  the 
fruite  of  his  labor,  but  it  is  unconstitutional  to  prevent  him  from 
gathering  those  fruits.  In  this  case,  the  franchise  ia  not  in  fad 
taken,  but  its  value  is  in  some  measure  impaired;  and  we  see  not 
why  compensation  may  not  be  made  for  this,  as  well  as  for  any 
other  injury  to  property.  For  the  purposes  of  this  case,  it  is  not 
absolutely  necessary  to  decide  the  question;  because,  if  the  legis- 
lature has  no  right,  upon  any  terms,  to  grant  the  privilege  which 
the  defendante  daim,  it  would  take  away  entirely  this  part  of 
the  defense. 

Again,  it  ia  said  that  the  plaintiffs*  charter  can  not  deprive  the 
defendante  of  their  common  law  righte,  but  was  only  intended 
to  assure  the  plaintiffs  that  the  general  assembly  would  grant  no 
liberty  to  others  to  build  a  bridge  within  the  limite.  The  de- 
fendante claim,  and  it  is  not  denied,  that  the  place  where  the 
railroad  crosses  Connecticut  river,  is  above  tide  water;  and  it  is 
found,  that  the  defendante  own  the  land  on  both  sides  of  the 
way.  They  therefore  say,  the  river  is  not  navigable,  and  so  they 
have  a  right  to  erect  a  bridge  on  their  own  premises  for  theix 
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own  use.    This  court  have  decided,  that  above  tide  water  the 
adjoining  proprietors  have  the  right  of  fishing  in  the  stream: 
AdaifM  T.  Feaae,  2  Conn.  480;  but  it  has  not  been  decided,  that 
such  proprietors  have  the  right  of  erecting  bridges  or  ferries,  at 
their  pleasure,  across  the  stream.    On  the  contrary,  the  chief 
justice,  in  delivering  the  opinion  of  the  court,  says,  that  the 
public  have  a  right  or  easement  in  such  rivers,  as  common  high- 
ways, for  passing  with  vessels,  boats,  or  any  water  craft.    The 
court  intend  to  adopt  the  common  law;  and  they  say,  a  more 
perfect  system  could  not  be  devised.    By  the  common  law,  some 
streams  are  private,  not  only  in  propriety  or  ownership,  but  also 
in  use,  as  little  streams  and  rivers  that  are  not  a  common  pas- 
sage for  the  king's  people.    Again,  there  are  other  rivers,  as  well 
fresh  as  salt,  that  are  of  common  or  public  use  for  the  carriage 
of  boats  and  lighters;  and  then,  whether  they  are  fresh  or  salt» 
whether  they  flow  and  reflow  or  not,  are  prima  facie  publici  juris, 
common  highways  for  men  or  goods,  or  both,  from  one  inland 
town  to  another:  Harg.  L.  T.,  c.  iiL  8,  9.    They  are,  it  is  said, 
highways  by  water;  and  all  thihgs  of  public  safefy  and  conven- 
ience, being,  in  a  special  manner,  under  the  king's  care,  su- 
pervision, and  protection:  Id.,  c.  ii.  8.     These  principles  are 
adopted  in  the  state  of  New  York:  Palmer  v.  MuUigan,  8  CaL 
314  [2  Am.  Dec.  270];  and  in  Hooker  y.  Cummings,  20  Johns. 
100  [11  Am.  Dec.  249],  Spencer,  C.  J.,  says,  the  common  law  of 
England  considers  a  river  in  which  the  tide  ebbs  and  flows,  an 
arm  of  the  sea,  and  navigable,  and  devoted  to  the  public  use. 
It  also  considers  other  rivers,  in  which  the  tide  does  not  ebb 
and  flow,  as  navigable;  but  not  so  far  belonging  to  the  public 
as  to  divest  the  owners  of  the  adjoining  lands  of  their  exclusive 
right  to  fisheries.     Were  other  authorities  needed,  we  might  re- 
fer to  The  CanoX  Commiesionera  v.  The  People,  6  Wend.  444;  S. 
0.,  17  Id.  694;  G(mmonweaUh  v.  Charlestoum,  1  Pick.  180, 188 
[11  Am.  Dec.  161];  Bourman'a  Devisees  v.  Waihen  ei  oZ.,  2  Mc- 
Lean, 377,  882. 

Connecticut  river,  then,  is  a  navigable  stream,  for  certain  pur- 
poses, above  tide  water;  and  it  does  not  follow,  therefore,  as 
seems  to  be  supposed  by  the  defendants,  that  they  have  right, 
at  their  pleasure,  to  establish  ferries  and  build  bridges,  because 
they  own  the  land  on  both  sides.  We  have  shown,  that  at  com- 
mon law,  such  streams,  being  things  of  common  safety  and  con- 
venience, are  under  the  care  of  the  king;  and  in  this  state,  our 
earliest  history  will  evince,  that  it  has  been  considered  the  duly  of 
the  public  to  provide  accommodations  for  the  passage  of  such 
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streams.  Ferries  and  bridges,  therefore,  have  boon  ordinarily 
provided  and  regulated  by  the  legislature.  Such,  too,  has  been 
the  case  in  other  states:  CommonweaUhy.  CharlestownylFick.  180, 
184  [11  Am.  Dec.  161];  Charles  River  Bridge  v.  Warren  Bridge,  7 
Id.  515;  Gibbons  y.  Ogden^  9  Wheat.  97,  n.  And  it  is  a  well-set- 
tled principle  of  con^on  law,  that  no  man  may  set  up  a  ferry 
for  all  passengers,  without  prescription  time  out  of  mind,  or  a 
charter  from  the  king.  He  may  make  a  feny  for  his  own  use, 
or  the  use  of  his  family;  but  not  for  the  oonmion  use  of  all  the 
king's  subjects  passing  that  way;  because  it  doth  in  consequence 
tend  to  a  common  charge,  and  is  become  a  thing  of  public  in- 
terest and  use;  and  ereiy  feny  ought  to  be  under  a  public  regu* 
lation:  Harg.  L.  T.,  c.  ii.  6.  This  principle  is  also  recognized, 
in  the  case  cited  from  Boober  ▼.  Cummings^  20  Johns.  100  [11 
Am.  I>ec.  249];  and  in  Baunnan  ▼.  Waihen,  2  McLean,  883,  and 
the  judge,  in  the  case  last  cited,  says,  "  and  for  this  acconmio- 
dation  of  the  public,  the  government  is  not  only  authorized, 
but  bound,  to  make  suitable  provision."  On  this  ground,  he 
says,  licenses  to  keep  ferries  are  granted. 

If,  then,  it  is  the  duty  of  the  government  to  provide  ferries 
and  bridges,  and  regulate  the  same,  it  must  follow,  that. an  in- 
dividual, without  license,  can  not  establish  a  ferry  or  erect  a 
bridge,  to  the  detriment  of  one  so  licensed;  and  so  we  find  it 
everywhere  settled:  8  Bl.  Com.  219;  Fitz.  N.  B.  184;  Ogden  v. 
Otbbona,  4  Johns.  Ch.  150, 160, 161;  The  Newburgh  and  Cocheo 
Urn  Turnpike  Boad  v.  MiUer  et  al.,5  Id.  101-110  [9  Am.  Dec. 
274];  Charles  River  Bridge  v.  Warren  Bridge^  7  Pick.  516.  And 
if  a  stream  is  navigable  for  any  useful  puzi>ose,  none  but  the 
legislature  can  authorize  any  interruption  of  it:  ComnvonweaUh 
V.  Charlestoum,  1  Id.  187. 

Will  it  be  said,  that  this  bridge  is  erected  for  the  accommoda- 
tion of  the  defendants  only,  and  nothing  is  allowed  to  pass  but 
their  own  engine  and  cars?  See  how  this  right  is  restrained  in 
the  authorities  cited:  '*  He  may  make  a  feny  for  his  own  use  or 
the  use  of  his  family;"  and  the  man  who  seto  up  a  feny  without, 
license,  may  as  well  protect  himself  under  the  plea  that  his  own 
boats  only  pass,  as  the  defendants,  that  only  their  own  cars 
pass.  The  object  in  both  cases,  is,  as  it  respects  themselves,  a 
matter  of  profit,  and  not  the  accommodation  of  themselves  and 
their  families.  While,  then,  the  defendants  may  accommodate 
themselves  or  their  families,  by  a  bridge  or  boat  on  their  own 
land,  if  no  public  injury  occur,  they  have  no  right  to  interfere 
with  those  whom  the  public  have  particularly  licensed  for  this 
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duly,  and  who,  in  consequence  thereof ,  are  bound,  at  all  times, 
to  give  reasonable  accommodation  to  the  public,  and  who  are 
responsible,  if  they  do  not:  Harg.  L.  T.  11,  c.  6.  Besides,  if 
the  defendants  claim  this,  as  matter  of  their  own  accommoda- 
tion, and  not  a  matter  of  public  interest,  then  the  charter,  by 
which  ihey  claim  to  take  the  lands  of  individuals  for  their  rail- 
road, without  their  consent,  is  invalid,  and  their  grant  worth- 
less, as  it  would  be  taking  private  property  for  private  (not  for 
public)  use.  Whether,  therefore,  we  consider  the  defendants' 
case  as  resting  upon  their  chartered  rights,  or  on  their  claims  as 
riparian  proprietors,  we  come  to  the  same  result. 

The  remaining  question  is,  whether,  upon  this  application, 
the  plaintifh  are  entitled  to  the  remedy  they  seek.  The  original 
bill  showed,  that  the  defendants  were  building  their  bridge,  and 
prayed  for  an  injunction,  or  other  relief.  The  supplemental 
bill  shows  that  the  bridge  is  built,  and  makes  the  same  prayer. 
Now,  it  is  said,  that  the  relief  sought  does  notxsorrespond  with 
that  prayed  for  in  the  bill;  for,  as  the  bridge  is  built,  the  court 
can  not  enjoin  against  its  being,  built.  But  it  does  not  seem  to 
the  court,  that  such  a  construction  should  be  given,  as  that  the 
defendants  should  be  suffered  to  take  advantage  of  their  own 
acts,  now  held  to  be  unlawful,  connected  with  the  delays  inci- 
dent to  the  trial  of  a  cause,  to  defeat  a  claim  properly  com- 
menced. The  relief  then  sought  was  that  adapted  to  the  case; 
and  could  the  remedy  have  been  then  applied,  or  had  the  de- 
fendants respected  the  process,  with  intent  to  abide  its  award, 
the  relief  would  have  been  precisely  what  was  asked.  To  say 
now,  that  the  remedy  can  not  be  had,  is  to  say,  that  the  plaintiffii 
shall  be  turned  round,  bj  the  wrongful  act  of  the  defendants^ 
or  by  a  delay  in  the  course  of  legal  proceedings  for  which  they 
can  not  be  responsible;  neither  of  which  is  admissible.  It  seems 
to  us  that  the  general  prayer  for  relief  is  peculiarly  appropriate 
to  a  case  like  this.  It  is  also  said,  that  there  are  no  appreciable 
damages  to  the  plaintiffs;  and  therefore  the  court  will  not  inter- 
fere. The  court  do  not  find  what  the  damage  is;  nor  is  it  neces- 
sary. They  say  the  bridge  of  the  defendants  will  have  a  ten- 
dency, in  some  degree,  to  divert  travel  from  the  plaintiffs'  bridge. 
This  must,  of  course,  impair  the  value  and  lessen  the  profits; 
and  must  occasion  damage.  What  the  amount  is,  it  is  not  for 
lis  to  say.  It  is  true,  that  the  court  find  that  this  damage  is  but 
little  more  than  it  would  have  been,  a  little  above,  or  a  little  be- 
low, the  protected  line.  That  leaves  it,  to  be  sure,  uncertain 
what  the  damage  would  be.    It  implies  some  damage.    Such  a 
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fact  must  impair  the  value  of  the  pbdntiffs'  franchise,  and  dimin- 
ish their  profits.  And  it  is  said  that  small  injuries  are  as  much 
prohibited  as  larger  ones;  and  that  the  least  right  is  as  anx- 
iously protected  as  the  greatest:  per  Hosmer,  C.  J.,  7  Conn.  48; 
and  we  do  not  need  to  be  told,  by  a  jury,  that  there  must  of 
course  be  some  injury  to  the  plaintiffs. 

It  was  also  said,  that  the  damage,  if  any,  arises  from  the  bet- 
ter mode  of  travel,  and  therefore,  furnishes  no  cause  of  complaint. 
But  it  does  not  lessen  the  injury  to  the  plaintiffiEi,  that  the 
defendants,  or  the  public,  derive  great  benefit  from  it.  They 
may  inquire,  can  this  be  done  at  their  expense?  It  is  said  this 
is  a  matter  of  discretion,  and  will  not  be  exercised  when  the 
injury  is  not  irreparable.  But  it  has  been  adjudged  by  this 
court,  that  when  the  right  was  not  doubtful,  an  injunction 
would  always  be  granted  to  secure  the  enjo3rment  of  a  statute 
privilege,  of  which  the  party  is  in  the  actual  possession;  and  it 
was  added,  that  to  restrain  a  multipliciiy  of  suits,  and  prevent 
immediate  damage  to  a  statute  privilege,  is  the  exercise  of  a 
sound  discretion :  Enfield  Toll  Bridge  Co.  v.  The  Connecticut  River 
Co.,  7  Conn.  60,  51;  Hartford  Bridge  Co.  v.  East  Hartford,  16  Id. 
149.  The  result  is,  that  the  superior  court  be  advised  to  grant 
an  injunction. 

In  this  opinion  the  other  judges  ultimately^oonoarred;  though 
HnncAK,  J.,  at  first  thought,  that  the  structure  of  the  defendants 
was  not "  a  bridge"  within  the  meaning  of  the  plaintJflB*  charter. 

Decree  for  plaintiffs. 

Lboiblativs  Oraict  is  a  Gontbaot,  the  Obuoatiok  of  Which  oaa  not  be 
impaired,  even  by  another  act  of  the  legialatare:  TToles  v.  Stetmm^  3  Am. 
Deo.  30;  Trtuteea  v.  Foy,  Id.  072;  LewU  v.  Braehairidge,  12  Id.  228;  Pingrf 
y.  Waahbum,  15  Id.  676;  Bwodoinham  v.  Richnumd,  19  Id.  197;  TaU  v.  BeU, 
26  Id.  221;  Officer  v.  Touny,  Id.  268;  Tnuttea  v.  Bradbury,  Id.  615;  Derftf 
Twrwpihi  Co.  V.  Parks,  27  Id.  700;  Boiadere  v.  CUizemi'  Bank,  29  Id.  453; 
BegenU  v.  WUUams,  31  Id.  72;  Jl£on^^)eUer  Academy  v.  Owrffe,  33  Id.  585; 
Backus  V.  LAanon,  35  Id.  466»  and  oapes  oited  in  note;  Oray  v.  Mammgahdm 
Nav.  Co.,  37  Id.  501. 

RiOHT  TO  Taxi  Privats  Pbopsbtt  voa  Public  Usb  is  not  prohibited  by 
the  oonstitation  of  the  United  Statee;  and  the  franchise  and  property  of  a  pri- 
vate corporation  may  be  taken  for  such  purpose:  Baektu  v.  L^anon,  35  Am. 
Deo.  471,  and  oases  cited  in  note;  AmdngUm  v.  Bamet,  40  Id.  706. 

Railroad  is  a  Pubuo  Use,  for  which  private  property  may  be  taken: 
Beekman  v.  Saratoga  B.  B.  Co.,  22  Am.  Dec  679,  and  note,  in  which  the 
general  subject  of  what  uses  jostify  the  exercise  of  the  right  of  eminent 
domain,  is  considered  at  length. 

AxTTHOBiTT  TO  Ebbcp  A  Bkidok  OVER  A  Navioablb  Stbram  most  be  con- 
ferred by  the  legislature:  AUomey  Oenerai  ▼.  Stevetu,  22  Am.  Dec  526;  Gm» 
monweaUh  v.  OharUtton,  11  Id.  161. 
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Tub  PBiNoiFAL  CASS  is  a  leading  one  apon  the  eevoral  doctrines  involved 
therein,  and  has  been  cited  and  approved  in  Ecut  Hartford  v.  Hartford  Dridff^ 
Co,,  17  Conn.  93;  Eaat  8a(/inaw  Mfg.  Co,  v.  SagvMuo,  19  Mich'.  282;  We$t 
River  Bridge  Co.  v.  Dkc,  6  Hoiv.  535,  548;  Minot  v.  PhUaddphia  etc.  R.  R. 
Co.,  2  Abb.  (U.  S.)  336,  to  the  effect  that  the  franchise  of  a  corporation,  ob- 
tained by  legislative  grant,  is  subject  to  the  right  of  eminent  domain,  and 
may  be  condemned  for  publlo  use  upon  just  compensation  being  made;  in 
WhUe  River  T.  Co.  v.  Vt.  Cent.  R.  R.  Co.,  21  Vt.  595,  to  the  effect  that  if 
the  legislative  grant  does  not  pnrport  to  create  an  exdnsive  right,  there  is  no 
obligation  on  the  part  of  the  legLslature  not  to  make  a  similar  grant  to  an- 
other corporation,  although  the  effect  of  the  latter  will  be  to  impair  and  even 
to  destroy  the  former;  in  Chicago  etc.  R.  R.  Co.  v.  Smith,  62  HI.  274,  to  the 
effect  that  railroads  are  designed  for  public  use;  in  Weel  River  Bridge  Co.  v. 
Dix,  6  How.  542,  to  the  effect  that  a  grant  of  a  corporate  franchise  is  a  con- 
tract; in  United  States  v.  New  Record  Bridge  Co.,  1  Woodb.  A;  M.  411;  Tlte 
Paeaenger  Caeee  (dissenting  opinion  of  Woodbury,  J.),  7  How.  556,  to  the 
effect  that  the  constitutional  limitation  to  congress  of  the  power  to  regulate 
commerce  does  not  prohibit  a  state  from  erecting  bridges  or  ferries  over  nav- 
igable streams;  and  in  The  Binghamton  Bridge  Ctue,  3  WalL  81,  to  the 
effect  that  the  right  to  construct  a  ferry  must  be  obtained  by  legislative  grant. 
The  principal  case  came  before  the  court  at  a  subsequent  time,  on  a  motion 
to  issue  the  injunction.  In  the  mean  time  the  defendants  had  availed  them- 
selves of  the  statutory  proceedings  for  the  condemnation  of  the  plaintiff's 
rights,  and  had  tendered  them  the  amount  awarded  them  by4he  oommis* 
aionera.  Upon  these  facts  being  shown  to  the  oourt,  the  injunction  was 
denied,  as  the  necessity  therefor  no  longer  existed.  The  court  also  took  oc- 
oasion  to  repeat  what  had  already  been  decided  by  them  as  to  the  franchise 
of  a  corporation  being  subject  to  the  right  of  eminent  domain:  Enfield  TcU 
Bridge  Co.  v.  Hairiford  etc.  R.  R.  Co.,  17  Conn.  40;  S.  C,  44  Am.  Deo. 


OaLKINB  V.   LOOKWOOD. 

[17  CtomnoziooT,  154.] 

BKUvnnr  ov  ▲  Lev  a»  Ibon,  of  Grbat  Wkioht,  iu  a  pile  by  itself,  after 
an  agreement  as  to  its  price,  by  the  vendor  saying  to  the  vendee,  "  I  de- 
liver this  iron  to  you,  at  that  prioe,"  is  sufficient  under  the  statute  of 
frauds. 

FKBfsoNAL  Pbopestt  IK  THE  Adyxbse  Possbssion  OF  Anotheb,  Or  subjcol 
to  the  lien  of  an  attachment,  may  be  sold  by  the  owner. 

ConTRAOT  BKTWiXN  THB  Lv880B  OF  A  BLAST  FuBNAOB  and  his  lesseo,  pro- 
viding that  the  former  may  control  the  sales  of  iron,  and  receive  pay- 
ment therefor,  until  a  sum  sufficient  to  meet  all  his  present  or  future 
liabilities  is  raised,  and  may  dispose  of  stock  to  raise  funds  for  such 
purpose,  but  also  providing  that  such  sales  should  not  be  faster  than  was 
neoeesary  to  raise  such  funds,  does  not  restrict  the  lessor  from  making 
sales  before  his  liabilities  accrue,  or  render  sales  made  in  excess  thereof 
void.  Such  contract  is  not  fraudulent  as  to  the  creditors  of  the  lessee 
because  the  same  is  kept  secret. 

ConvKBsioN  BY  AN  Ofrobk  OF  THB  Law  IB  A  CoirTBBsioir  l^  the  penona 
employing  him. 
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Salb  of  Pkbsokal  Pbopcrtt,  Ukaooompaiobd  bt  Cbahoi  of  ponecrioQ, 

Ib  void  as  to  the  creditors  of  the  vendor. 
Criditob  mat  Bbsobt  to  All  thx  Msavb  Whxoh  thb  Law  has  plaoed  in 

his  hands  for  the  seoority  of  his  debt 

Conversion.  This  cauBO  came  before  the  oourt  on  a  former 
occacdon,  and  may  be  found  reported  in  41  Am.  Deo.  143.  The 
facts,  so  far  as  they  differ  from  those  stated  in  the  former  report* 
appear  in  the  opinion. 

EUaworth  and  T.  Smith,  for  the  appellants. 

Church  and  Seymour,  for  the  appellees. 

Chubgh,  J.  When  this  case  came  under  our  consideration  be- 
fore, 16  Conn.  276  [41  Am.  Dec.  143],  we  held,  that  the  contract 
between  Bradley  and  Payne,  dated  tibe  fourth  of  January,  1842, 
was  not  fraudulent  in  law,  nor  void  as  being  opposed  to  the 
policy  of  the  law.  We  held  also,  that  the  time  and  circum- 
stances under  which  possession  of  the  iron  in  dispute  was  taken, 
as  well  as  the  other  objections  made  by  the  defendants  on  that 
trial,  many  of  which  have  been  repeated  on  this,  were  veiy 
proper  to  be  taken  into  consideration  by  the  jury,  when  deter- 
mining whether  this  contract  was  in  fact  fraudulent  or  not. 
Most  of  the  objections  to  the  course  of  the  last  trial  to  the  jury, 
and  which  are  detailed  with  much  circumstantial  precision  on 
this  motion,  seem  as  if  intended  to  induce  us  to  retract  the  opin- 
ion formerly  given,  or  to  persuade  us  to  believe  that  the  verdict 
last  rendered  was  opposed  to  the  weight  of  the  evidence  on  the 
point  of  fraud.  Various  circumstances  are  recited  as  badges  of 
fraud,  which  were  undoubtedly  such,  but  which  we  have  now  no 
leisure  to  enumerate.  The  great  issue  between  the  parties,  at 
the  trial,  was,  whether  the  contract  of  the  fourth  of  January, 
1842,  was  fraudulent  in  fact;  and  to  prove  the  fraud,  the  cir- 
cumstances alluded  to  were  offered  in  evidence.  For  the  same 
purpose,  they  were  admitted  and  proved,  and  urged  upon  the 
consideration  of  the  jury.  And  now  the  defendants  complain, 
superadded  to  all  this,  that  the  judge  either  did  not  at  all,  or 
did  not  with  sufficient  emphasis,  declare  to  the  jury,  that  these 
circumstances  were  in  truth  badges  of  fraud  I  This  was  not 
necessary.  It  would  have  been  only  a  repetition  of  what, 
throughout  the  trial,  had  been  mutually  conceded  by  the  par- 
ties, and  understood  by  the  jury,  as  true. 

But  there  are  other  questions  raised  on  this  motion,  which  do 
not  fall  under  the  foregoing  classification.  There  are  objections 
to  the  plaintiffs'  title  to  the  iron  in  controversy.    1.  It  is  claimed 
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that  the  pretended  sale  to  the  plaintiffs  by  Payne,  was  Toid,  as 
fitlling  within  the  provisions  of  the  second  section  of  our  statute 
of  frauds  and  peijuries — ^that  they  did  not  accept  and  actually 
receive  any  part  of  the  iron,  nor  give  anything  in  earnest,  etc. 
What  are  the  facts  ?  The  iron  sold  consisted  of  a  large  quan- 
tity, ninety-ihree  tons,  and  was  lying  by  itself,  and  separate  from 
all  other  iron.  The  parties  met  at  tiie  place  where  the  iron  was, 
and  concluded  the  terms  of  the  sale,  by  agreeing  upon  the  price 
and  its  application  upon  the  debts  due  to  the  plaintiffs;  and  then 
Payne  and  the  plaintifis,  as  the  motion  finds,  stepped  up  to  the 
iron,  and  Payne,  the  vendor,  said  to  the  plaintiffs,  the  vendees, 
"  I  deliver  this  iron  to  you,  at  that  price,"  etc. ;  and  then  Lock- 
wood  came  up  and  clumed  the  iron,  which  he  afterwards  re- 
moved, and  for  which  conversion  the  present  action  was  insti- 
tuted. There  was  here  nothing  remaining  to  be  done  by  the 
vendor,  to  consummate  the  sale  or  delivery.  He  had  no  farther 
claim  upon  the  iron.  The  ponderous  nature  of  the  commodity 
rendered  the  removal  of  it,  at  that  time,  impossible.  And  why 
should  it  have  been  moved  ?  The  vendees  were  there,  upon 
the  ground;  and  went  up  to  receive  the  iron,  when  it  was  deliv- 
ered by  the  vendor.  The  delivery  was  not  symbolical,  but  act- 
ual; and  it  was  received  by  the  vendees  at  the  hands  of  the  ven- 
dor, with  the  intent  to  take  and  hold  the  possession  of  it.  The 
iron  was  not  to  be  weighed  off,  and  separated  from  any  other, 
and  thus  designated,  lliere  it  was,  a  parcel  of  ninefy-three  tons, 
by  itself:  Chaplin  v.  Bogers,  1  East,  192;  MdnUm  v.  Moore,  7  T. 
B.  67;  SUyveld  v.  Hughes,  U  East,  308;  2  Kent's  Com.  394.  An- 
other sufficient  answer  to  this  claim,  is,  that  it  does  not  appear 
that  the  objection  now  made,  was  made  in  the  superior  court. 

2.  The  defendants  say,  that  before  the  sale  to  the  plaintiffs, 
other  creditors  of  Bradley  had  attached  this  iron,  and,  when 
sold  to  the  plaintiffs,  it  was  in  the  custody  of  the  law,  subject 
to  those  attachments.  If  there  was  no  fraud  in  the  contract  be- 
tween Bradley  and  Payne,  Bradley's  creditors  could  not  legally 
attach  this  iron  as  his  property;  they  were  trespassers  in  doing 
this.  Although  in  the  sale  of  real  estate,  a  disseised  owner  can 
convey  no  title;  yet  this  principle  has  never  been  extended  to 
the  case  of  a  mere  lien,  nor  to  the  sale  of  personal  estate.  A 
trespasser,  at  any  rate,  can  not  so  interfere  as  to  prevent  the 
real  owner  of  personal  property  from  transferring  his  titie  to  it. 

3.  Again,  it  is  said,  that  Payne  himself  had  only  a  limited 
right  to  this  iron,  and  could  only  sell  it  parcel  by  parcel,  and 
from  time  to  time,  as  the  debts  guaranteed  by  him  became  pay- 
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able;  and  that  Bome,  if  not  all,  of  the  debts  due  from  Bradley 
to  these  plaiT^tiflh,  and  for  the  security  or  payment  of  which  this 
sale  was  made,  had  not  yet  fallen  due.  We  think  such  a  con- 
struction of  the  contract  between  Bradley  and  Payne,  would  be 
opposed  to  the  intention  of  the  parties.  It  must  have  been  their 
purpose  that  Payne  should  be  empowered  to  keep  himself  in 
cash  funds,  by  a  sale  of  the  iron,  ready  to  meet  his  responsibil- 
ities as  they  should  mature.  They  could  not  have  intended  to 
restrict  him  from  selling  until  the  moment  the  guaranteed  debts 
were  due,  and  then,  for  the  first  time,  find  a  market,  while  ex- 
posed to  suits.  And  therefore,  a  niat.erial  stipulation  of  the 
contract  was,  that  Payne  might  control  and  direct  the  sale  of 
the  iron,  and  receive  the  notes  and  money  therefor,  until  he 
should  raise  a  sufficient  sum  to  meet  "  all  the  liabilities  he  has, 
or  may  hereafter  assume,  and  may,  at  anytime,  sell  and  dispose 
of  stock,  and  such  personal  property,  to  raise  funds  to  meet  such 
liabilities."  Here  is  as  ample  power  given  to  sell  as  language 
can  well  express;  and  this  in  conformity  with  the  obvious  na- 
ture and  urgency  of  the  case.  And  pursuing  the  same  idea, 
the  contract  provides,  that  if  Payne  should  sell  more  than  the 
amount  of  his  liabilities,  he  should  account  with  Bradley  for 
the  balance — ^not  that  overplus  sales  should  be  void. 

The  subsequent  stipulation  on  which  the  defendants  rely,  does 
not  conflict  with  the  clear  purpose  before  expressed.  "  It  is 
also  agreed,  that  said  Payne  shall  not  sell  and  dispose  of  prop- 
erty any  faster  than  may  be  necessary  to  raise  funds  to  pay  said 
liabilities,  from  time  to  time,  as  they  shall  fall  due  and  pay- 
able.'' This  provision  does  not  restrict  Payne  from  selling  be- 
forehand, to  raise  funds.  Its  language  imports  no  such  mean- 
ing, and  can  not  be  so  understood,  without  rendering  ineffectual 
the  clearly  defined  intent  before  expressed.  More  than  this: 
the  contract  stipulates,  that  the  lien  of  Payne  and  his  right  tc 
control  the  property,  should  continue  and  exist,  at  all  times, 
till  he  should  be  completely  discharged  from  said  contract. 
Payne,  by  virtue  of  this  lien,  might  deliver  over  this  iron  and 
his  interest  in  it,  to  these  plaintiffs,  in  security  or  payment  of 
the  very  debt  to  secure  which  his  lien  was  created,  witiiout  dis- 
charging the  lien.  They  would  stand  in  his  place,  and  the  lien 
would  accompany  the  possession,  in  such  case,  so  far  at  least 
as  to  give  a  right  of  possession  to  the  plaintiffs  until  the  lien 
should  be  discharged,  by  payment  of  the  debt  secured  by  it.  It 
is  entirely  imlike  the  case  of  a  sale  of  a  pledge,  by  the  pawnee, 
in  defiance  of  the  rights  of  the  pawnor:  Drquhart  v.  Mclver^  4 
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Johns.  103;  MbCombi^  ▼.  Davies,  7  East,  6;  Nash  ▼.  Mbeher,  19 
Wend.  431.  We  think  the  objections  to  the  plaintiffs'  title  are 
without  legal  support. 

4.  Again,  it  is  said,  that  the  case  shows  no  conversion  by  any 
other  defendant  than  Lockwood — ^that  no  demand  was  made  of 
any  other  person.  The  plaintiffs  claim  nothing  from  the  de- 
mand of  Lockwood  and  his  refusal  to  restore  the  iron.  They 
rely  upon  the  fact,  that,  after  this,  and  after  the  title  was  clearly 
restored  in  themselves,  Lockwood,  acting  for  the  other  defend* 
ants,  as  their  officer,  in  their  service,  and  by  their  directions, 
removed  the  iron,  and  has  ever  since  retained  it.  Here  is  no 
splitting  up  of  causes  of  action.  The  unlawful  intermeddling 
with  this  property  commenced  in  Payne's  time;  but  it  continued 
and  was  consummated,  by  the  actual  conversion  of  it,  after  the 
sale  and  delivery  to  the  plaintiffs.  Besides,  we  do  not  see,  that 
any  request  was  made  of  the  judge  to  charge  upon  the  matter 
of  conversion;  nor  that  there  was  any  real  controversy,  in  the 
court  below,  on  this  subject:  PatHson  v.  Bobinson,  5  Mau.  &  Sel. 
105. 

5.  The  defendants  supi)ose,  that  the  charge  of  the  judge  re- 
garding the  secrecy  of  the  contract  between  Bradley  and  Payne, 
was  not  sufficiently  explicit  and  full.  It  was,  that  if,  for  the 
purpose  of  giving  Bradley  a  false  credit,  it  was  a  part  of  that 
design  to  keep  the  existence  of  the  contract  a  secret;  or  if 
Payne  suffered  Bradley  to  hold  himself  out,  or  if  Payne  held 
him  out,  to  the  world,  as  the  owner  of  the  property,  with  such 
corrupt  intent,  the  contract  was  void  as  against  Bradley's  cred- 
itors. This  was  stating  the  law  very  favorably  for  the  defend- 
ants: but  they  required  more;  they  asked  the  judge  to  instruct 
the  jury,  that  if  there  was  no  such  original  intent,  yet  if  the 
jury  found  that  Payne  did  in  fact  keep  the  contract  a  secret,  and 
if  Bradley  was  suffered  to  hold  himself  out  as  the  owner  of  the 
iron,  then  the  sale  from  Bradley  to  Payne  was  void  in  law. 
Such  circumstances  were  very  proper  evidence  to  be  submitted 
to  the  jury,  and  from  which  they  might  perhaps  infer  a  fraud- 
ulent intent;  but  it  can  not  be  admitted  as  a  principle,  that  a 
mortgagee,  or  attaching  creditor,  or  other  person  having  a  lien 
upon  personal  property,  is  obliged,  as  a  volunteer,  to  make  pub- 
lic the  existence  or  the  character  of  his  claim.  This  contract 
was,  in  its  nature,  such  as  to  leave  Bradley  in  the  management 
and  as  the  ostensible  owner  of  the  iron.  Not  only  so,  he  was 
in  fact  the  owner,  subject  to  Payne's  right  to  perfect  his  con- 
tract of  lien,  by  taking  the  actual  possession  of  ii     And  these 
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defendants  are  placed  in  no  condition  of  hardship  greater  than 
if  Payne  had  for  the  first  time  purchased  this  iron  of  Bradley, 
one  day,  or  one  hour,  before  they  attached  it;  nor  were  they  any 
more  defrauded  than  any  creditor  is,  who  delays  his  attachment 
until  after  the  properly  of  his  debtor  has  been  sold  to  another: 
Seymour  ▼.  Eoadley,  9  Conn.  418. 

It  seems,  that  a  separate  parcel  of  iron,  called  **  No.  1  iron/' 
of  ten  tons,  and  subject,  as  Payne  claimed,  to  his  lien,  had 
been  preTiously  sold,  by  Bradley,  to  one  Clark.  Clark  had 
never  taken  possession  of  it,  and  removed  it,  but  suffered  it  to 
remain  in  Bradley's  possession.  Notwithstanding  that,  Payne 
claimed  it  under  his  contract;  but  he  supposed  he  should,  in 
some  way,  make  a  clearer  case  for  himself  in  respect  to  this 
parcel,  by  attaching  it  on  a  separate  daim  against  Bradley.  He 
attached  it  accordingly,  and,  as  the  defendants  claimed,  all  the 
iron  also.  The  attachment  was,  however,  very  soon  abandoned. 
The  court  charged  the  jury,  ui)on  ttiese  facts,  that  Payne  might 
well  attach  the  parcel  of  ten  tons  of  iron,  thus  left  in  Bradley's 
possession;  and  that,  if  he  did  attach  it,  as  the  defendants 
claimed,  he  did  not  thereby  forego  any  of  his  rights  under  hii 
contract  with  Bradley.  We  discover  no  objection  to  this  part 
of  the  charge.  It  conforms  to  our  repeatedly  expressed  opin- 
ions, regarding  the  effect  of  a  vendor's  contmued  possession. 
And  we  are  not  acquainted  with  any  principle  which  forbids  a 
creditor  from  resorting  to  all  the  means  of  security  which  the 
law  has  placed  within  his  reach. 

We  are  very  weU  satisfied,  that  even  this  prolix  motion  dis- 
closes nothing  which  demands  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  Waxtb,  J., 
who  dissented  on  the  last  point,  and  Stobbs,  J.,  who  was  not 

present. 

New  trial  not  to  be  granted. 

Retbntion  of  PoasKSSioN  BT  VsiTDOB,  WHXN  Fraudvlkst:  See  Bkk' 
mond  v.  Crudup,  33  Am.  Deo.  164,  and  prior  oaaee  in  this  aeries  cited  In  note; 
Foster  ▼.  MeOregor,  34  Id.  713;  Briggs  v.  Parkman^  87  Id.  89;  dark  ▼. 
Jtyreneh,  39  Id.  618. 

Ck>NVETANCB  PuBPOBXiNO  TO  BB  Absolutb,  bat  in  fact  acoompsnied  by  a 
secret  trust,  was  held  not.  frandolent  ptr  «e,  although  it  might  be  eyidenoe 
thereof,  in  Oriental  Bank  v.  HaakirWf  37  Am.  Deo.  141.  A  contnry  oonola- 
sion  was  reached  in  McOulhch  v.  HutMnson^  32  Id.  776. 

Thb  pbincipal  casb  is  citbd  as  an  authority  to  the  point»  that  if  a  bona 
Jide  porchase  of  personal  property  has  been  made,  and  the  pnrohaae  price 
paid,  slight  acts  are  sufficient  to  show  a  delivery  that  will  ayaU  the  buyer 
against  third  persons,  iu  Slinson  v.  Olarkt  6  Allen,  341. 
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C17  Oomnoaoinr,  901.] 

Pabol  SfxmPGB  n  Admissiblb  dt  Expi^anatioit  ov  ▲  WsniBir  OunBAor 
to  ahotr  tbo  dtuation  of  the  parties,  the  object  in  vtew»  and  the  oomid- 
eiation,  Vnt  not  to  contradict  or  control  the  nme. 

SviDEivoB  OF  ▲  SoaiTxinEB  BMnoTSD  TO  Draw  a  Mabbiaos  Snruaisn 
is  admissible  to  prove  a  mistake  therein. 

Bom>  or  ▲  Man,  BIadi  in  Contbmplation  of  Mabbiaox,  conditioned  tha* 
the  property  of  his  fatore  ^-if e  shoald  remain  hen,  will  be  enforced  in 
e^ty  as  an  agreement  for  her  sole  and  separate  use,  althoogh  it  appears 
that  the  object  of  the  agreement  was  to  defeat  the  hnsband's  creditors, 
and  that  no  tmstee  was  appointed.  In  snoh  case  eqnity  will  consider 
the  husband  as  tmstee. 

PKBflONAL  Pbopkbtt,  Ssoubsd  TO  THS  SoLB  AND  SiPABAn  Uss  of  a  mar- 
ried woman,  upon  her  dying  intestate,  goes  to  her  administiator  and  not 
to  her  husband. 

Bill  in  equity  by  the  adndnistrator  of  Sarah  Carter,  deoeaaed, 
against  her  former  hosband,  seeking  the  reformation  of  a  mar- 
riage agreement,  its  enforcement,  and  the  surrender  of  the  per- 
sonal property  of  the  wife  secured  to  her  thereby.  The  marriage 
agreement  was  in  the  form  of  a  bond,  executed  by  the  husband 
in  contemplation  of  marriage,  and  conditioned  in  the  penal  sum 
of  four  thousand  dollars,  to  the  effect  '*  that  if  the  property  now 
in  the  hands  of  said  Sarah  shall  be  taken  by  said  Carter  and 
eonverted  from  her  use  to  his  without  her  consent,  in  writing  or 
otherwise,  then  this  bond  shall  be  in  fuU  force  and  virtue  in 
law,  otherwise  to  be  null  and  void."  XTpon  the  trial,  parol  evi- 
dence of  the  situation  of  the  parties  and  of  the  object  they  had 
in  executing  the  bond  was  given,  as  was  also  the  testimony  of  the 
scrivener  to  prove  a  mistake  therein.  The  case  was  reserved  for 
the  opinion  of  the  court.  The  further  facts  appear  in  the 
opinion. 

T.  Smiih  and  Sei^maur,  for  the  plaintiff. 

Church  and  Wheaton.  tor  the  defendant. 

WnjiAMS,  C.  J.  Was  the  parol  testimony  admissible?  If 
the  evidence  was  offered  to  contradict  or  control  the  bond,  as 
seems  to  be  supposed  in  the  second  objection,  then  we  have  no 
hesitation  in  saying  it  was  not  admissible.  That  principle  is 
too  well  settled  to  need  illustration  or  authority.  But  so  far  as 
it  went  to  show  the  situation  of  the  parties  at  the  time,  the  ob- 
ject in  view  and  the  consideration,  we  are  equally  clear,  that  it 
was  admissible.  In  the  case  of  Tyrrell  v.  Hope^  2  Atk.  558, 560, 
where,  upon  a  marriage  settlement  deeds  were  made  out,  by  one 
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of  which  an  estate  was  conveyed  to  the  husband  after  the  moth- 
er's death,  which  onght  to  have  been  given  to  the  wife,  and 
which  was  attempted  to  be  rectified,  by  a  note  signed  by  the 
husband,  that  the  wife  should  enjoy  and  receive  the  issues  and 
profits  of  one  half  of  that  estate,  after  the  death  of  her  mother, 
the  master  of  the  rolls  said,  that  if  it  rested  on  the  note  alone, 
no  parol  evidence  ought  to  be  admitted  to  explain  the  agree- 
ment between  the  parties.  But  he  said  further,  I  am  certainly  war- 
ranted in  admitting  this  evidence,  so  far  as  it  goes  to  the  reason 
and  occasion  of  signing  this  note.  And  so  far  we  consider  the 
question  settled,  by  this  court,  at  the  last  term,  in  the  case  of 
Broum  v.  Slaier,  16  Conn.  192  [41  Am.  Dec.  136]. 

The  testimony  oSeved  to  prove  a  mistake  of  the  scrivener,  in 
drawing  the  bond,  was  also  objected  to,  upon  the  ground  that 
it  did  not  conduce  to  prove  there  was  any  mistake.  Now,  if  all 
the  evidence  upon  this  subject  was  derived  from  the  draftsman 
himself,  as  upon  the  first  reading  of  the  case  might  appear,  there 
would  seem  some  foundation  for  this  objection;  but  it  does  not 
appear  (and  we  are  told  the  fact  was  not  so)  that  this  testimony 
from  the  scrivener  was  called  for  by  the  plaintiff.  And  when 
we  come  to  look  at  all  the  other  testimony,  we  can  not  say,  that 
it  did  not  conduce  to  prove  there  was  a  mistake  in  the  draft  of 
the  instrument.  This  court  is  not  called  upon  to  weigh  the  tes- 
timony, but  only  to  say,  whether  it  was  admissible;  to  which  we 
can  not  return  a  negative  answer. 

But  aside  from  any  mistake  in  the  instrument,  the  bond  itself, 
coupled  with  the  fact  that  it  was  given  in  contemplation  of  a 
proposed  marriage  between  the  parties,  and  in  consideration  of 
it,  lays  the  foundation  for  the  relief  sought  by  this  bill.  The 
woman  had  a  valuable  personal  property.  By  the  marriage,  the 
property  would  either  become  the  husband's,  or  subject  to  his 
disposal.  Had  it  been  their  intention  to  leave  it  so,  they  would 
have  entered  into  no  stipulation  concerning  it.  But  they  at- 
tempt, vexy  inartificially  indeed,  to  guard  against  this  effect;  and 
he  binds  himself,  in  a  penalty  of  four  thousand  dollars,  not  to 
convert  that  property  to  his  own  use,  without  her  consent  in 
writing.  What  was  that  but  an  agreement  that  it  shall  remain 
hers  ?  It  was  then  hers:  the  marriage  would  in  law  make  it  his. 
But  he,  under  his  own  hand  and  seal,  contracts,  that  he  will  not 
convert  it  to  his  own  use,  without  her  written  consent.  If  he 
does  not  convert  it,  it  must  necessarily  remain  hers.  There  can 
be  but  one  opinion  as  to  the  intent.  But  it  is  not  said,  it  is  to 
be  for  her  separate  use.    In  the  case  abovecited  from  2  Atk.,  the 
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termb  were,  **  ahe  shall  enjoy  fhe  issues  and  profits,"  etc.  The 
eourt  say,  it  most  have  been  for  her  separate  use;  for  to  what 
end  could  she  reoeiTe  it,  if  it  is  the  property  of  her  husband  the 
next  moment  ?  ThpfreU  y.  Hope,  2  Atk.  661.  Here  he  binds  him- 
self not  to  interfere  with  it;  of  course,  then,  it  must  remain  hers 
solely  and  separately. 

It  is  objected,  that  there  is  no  limitation  of  time.  This  is  not 
neoessaiy;  nor  is  it  common  in  transfers  of  personal  properly. 
But  if  tiie  agreement  is  in  effect  a  contract  that  the  properly 
should  remain  hers,  there  was  no  propriety  in  limiting  a  time. 
It  was  again  objected,  that  the  consideration  was  not  the  mar- 
riage, nor  the  benefit  of  the  wife,  but  to  delay  his  own  creditors. 
It  is  a  sufficient  answer,  that  this  is  not  found.  It  was  indeed 
one  reason  among  others,  which  the  defendant  assigned;  but  it 
was  not  unlawful,  and  it  was  for  her  benefit,  if  an  arrangement 
was  made,  so  that  her  property  should  not  go  to  pay  his  debts. 
Again  it  is  said,  a  bond  has  been  taken;  if  she  has  a  remedy,  she 
must  resort  to  that.  Bonds  of  this  kind,  in  contemplation  of 
marriage,  are  in  equity  agreements;  which  courts  of  equiiy^will 
see  performed:  Prebble  t.  Boghwrst,  1  Swans.  318;  Parks  y.  TFit- 
9on^  10  Mod.  617.  And  it  makes  no  difference,  that  there  is  a 
penalty  annexed.  Courts  of  equiiy  consider  the  penalty  only 
as  a  collateral  guaranty  to  the  agreement,  which  shall  remain  a 
proper  subject  to  be  enforced  by  those  courts:  1  Fonbl.  Eq.  161; 
Hopmm  y.  Trevw,  2  P.  Wms.  191;  3.  0.,  1  Stra.  633;  Howard 
y.  Hophyns^  2  Atk.  371. 

These  authorities  are  also  an  answer  to  the  objection  made  to 
this  bill,  that  there  is  remedy  at  law.  The  law  can  not  giya 
relief  but  by  way  of  damages;  but  chancexy,  keeping  in  yiew  the 
fact  that  these  parties  meant  to  treat  this  properly  as  the  wo-^ 
man's,  will  compel  a  specific  performance,  thus  carrying  into 
effect  the  intentions  of  the  parties,  guarding  against  the  inabil* 
ity  of  the  defendant,  and  protecting,  as  it  always  will,  proi>erlj 
held  in  trust.  When  we  look  at  the  object  contemplated,  in 
connection  with  the  writing  entered  into,  and  the  facts  found  as 
to  the  conduct  of  the  parties,  during  the  marriage,  it  is  appar- 
ent, that  the  intention  was  to  protect  this  property  from  the  rule 
of  law  which  makes  it  the  husband's.  The  draftsman  has  not 
taken  the  best  method  to  accomplish  the  intention;  but  as  it  can 
be  fairly  ascertained,  no  reason  exists  why  it  eihould  not  be  car- 
ried into  effect.  It  was  claimed,  that  upon  the  death  of  the 
wife  the  properly  became  the  husband's;  and  the  case  of  Stewari 
y.  Stewart^  7  Johns.  Oh.  239,  and  other  cases,  were  cited  to 
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support  this  proposition.  That  case  and  the  others,  so  far  aa 
we  baye  had  an  opportunity  to  examine  them,  proceed  upon  the 
ground,  that  in  such  cases,  where  the  wife  has  the  power  of  dis- 
posing of  her  separate  property,  and  does  not,  it  shall  go  to  the 
husband,  as  surviyor  or  as  heir.  The  laws  of  England  and  of 
New  York  give  him  the  right,  as  administrator,  or  as  heir,  to 
the  property  of  the  wife.  But  in  states  where  the  husband  does 
not  take  as  administrator,  nor  as  heir,  that  can  not  be  the  case. 
On  the  contrary,  that  very  principle  will  give  it  here  to  the  ad- 
ministrator, who  only  has  the  right  to  call  for,  and  distribute, 
intestate  estate.  In  this  case,  then,  the  plaintiff,  by  those  au- 
thorities, must  be  the  legal  claimant.  The  husband  is  not  heir, 
nor  can  he  claim  as  survivor. 

So  far  we  have  treated  this  bond  as  a  valid  instrument  at  law. 
But  if  we  consider  it  extinguished,  by  the  marriage,  as  the 
plaintiff  claims  it  was— -even  then  courts  of  equity  hold,  that  oon- 
tvacts  of  this  kind,  fairly  made,  ought  to  be  supported  accord- 
ing to  their  true  intent,  which  they  will  not  permit  to  be  de- 
feated: 2  Kent's  Com.  163, 165,  2d  ed.  And  when  there  is  no 
trustee,  they  will  consider  the  husband  himsfllf  as  trustee: 
Barley  v.  Barley ,  3  Atk.  399.  It  is  said  on  behalf  of  the  de- 
fendant, that  this  is  contrary  to  the  policy  of  our  law,  and  ought 
not  to  be  adopted;  and  indeed  it  is  clidmed  that  the  contrary 
principle  is  established,  in  the  cases  of  Dibble  v.  HuUon,  1  Day, 
221,  and  Mchols  v.  Palmer,  6  Id.  47.  The  defendant's  counsel 
seem  to  suppose,  that  there  is  no  difference  between  an  ante- 
nuptial contract  and  one  made  after  marriage.  Chief  Justice 
Swift,  howeyer,  who  was  entirely  against  the  decision  in  the  case 
of  Nichols  V.  Palmer,  does  not  hesitate  to  say,  that  these  ante- 
nuptial contracts  will  be  valid  in  a  court  of  chancery,  and  that 
the  husband  will  be  decreed  to  cany  them  into  specific  execu- 
tion: 1  Sw.  Dig.  29;  and  the  cases  of  SeUeck  y.  Bedeck,  8  Oomn. 
85,  n.;  Andrews  v.  Andrews,  Id.  80;  and  Brown  t.  Slater,  16  Id. 
192  [41  Am.  Dec.  136],  we  consider  as  having  settled  that  ques- 
tion. 

The  ease,  then,  shortly,  is  this:  This  defendant,  upon  his  mar- 
riage, stipulates  v^th  her  whom  he  is  about  to  many,  that  he 
will  not  interfere  with  her  property.  This  he  faithfully  per- 
forms until  her  death,  and  then  refuses  longer  to  treat  it  as  hers. 
Ought  a  court  of  equity  to  enforce  such  an  agreement?  We 
think  justice  requires  it;  and  no  authority  has  been  adduced, 
which  prevents  the  court  from  administering  that  justice.  W«^ 
therefore  advise,  that  the  plaintiff  is  entitled  to  tiie  reuet  sought 
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In  this  opinion  the  other  judges  ooncuzied,  ezoept  Biobbs,  J., 
who  was  absent. 

Deoiee  for  plaintiff. 


Pabol  Evidknob,  WHiir  Adhx88xblb  iir  Bzplanatiok  or  ▲  WBirmr 
OoMTBAor:  See  Osgood  v.  Dovii ,  36  Am,  Beo.  708;  Foleif  v.  ComgVl^  82  Id.  49; 
JoM9  ▼.  Hardetiy,  Id.  180;  Haie  ▼.  Henries  27  Id.  289,  and  note  citing  the 
prior  OMee  in  this  seriei.  See  alio  Janton  v.  Madigan,  15  Wie.  164;  PwroM  r. 
Bum,  39  Conn.  433;  €Mm»  y.  DriaeoU,  34  Id.  48,  all  dting  the  prindpat 


MisTAXx  IN  DaAwmo  IssntuiONT,  Whdi  Gbouhd  iob  Equxtablb  Bblibt  x 
Bee  the  prior  oaaee  in  this  series  cited  in  note  to  Newcomer  v.  JTKm^  37  Abl 
Deo.  74. 

What  Wokds  abb  SumoiBBT  to  Vbst  Estatb  nr  Wnrs  to  the  eTolnsion 
of  her  husband:  See  ^ifM^  ▼.  fTeOf,  39  Am.  Deo.  772,  and  note. 

Pbbsonal  Pbopbbtt  or  Wifb,  whbn  Vbsts  nr  Husband  as  Tbustbb: 
See  £7jM0fi  ▼.  i^ioescy,  40  Conn.  472;  i^tiev  ▼.  i?«%,26Id.  161,  citing  the  prin- 
oipat  case. 

Sbtabatb  Bbtatb  or  Wob  Oobs  to  hbb  Atoonistbatob,  and  not  to  h«r 
hnshand as Jieir:  Bwrrv.  Sherwood^  3  Bradf.  89;  Towmnd ▼.  BadcUifef  44  DL 
444;  Wttt  ▼.  Howard,  20  Conn.  689,  all  of  which  cite  the  prindpat 
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[17  Oomaonoin;  388.] 

AuuMiATioNB  nr  AN  Action  fob  thx  Diybbsion  or  Watbb,  to  the  effiMl 
that  by  reason  of  the  acts  of  the  defeDdant,  the  plaintiff  coold  not  enjoj 
his  land  as  beneiioially  as  he  otherwise  might,  and  that  he  was  deprived 
of  the  nse  and  profits  thereof,  is  sufficiently  particnlar  to  admit  evidence 
of  whatever  damages  to  his  land  or  miU  privilege  the  plaintiff  has  sof • 
feved. 

LowBB  BiPABiAN  PBorBiBTOB  CAN  NOT  DivBBT  TKB  Watbbs  of  a  stream^ 
so  as  to  prevent  it  from  flowing  in  a  natoral  state  over  or  past  the  land  d 
a  higher  proprietor,  which  borders  on  one  side  of  snoh  stream,  by  con- 
ducting the  water  in  sluices  past  his  Isad,  and  emptying  it  into  the  stream 
below. 

BWHT  or   A  BiPABIAN   PBOrBIBTOB   TO   BbOOTXB   rOB  THB  DnTBBSION  01 

Watbb  exists,  althou|^  no  particnlar  or  actual  damage  has  been  sus- 
tained by  reason  of  such  diversion,  and  although  at  the  time  thereof  no 
beneficial  use  of  the  stream  was  made. 
BiPABIAN  Pbopbibtob  IS  A  CoMPBTBNT  WiTNBBS  in  an  actiou  between 
other  riparian  proprietors  on  the  same  stream,  as  his  interest  is  not  in 
the  event  of  the  suit,  but  only  in  the  questions  involved. 

Casb  for  the  diversion  of  a  watercourse.  Upon  the  trial  one 
D.  L.  Parker,  a  riparian  proprietor  on  the  same  stream,  was 
allowe<7  to  testify,  against  the  objectiopf  of  thf  dofeidbuit.  The 
farther  facts  appear  in  the  opinion 
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B.  L  IngersoU  and  Mix,  for  the  appellants. 

Baldwin  and  G,  A.  IngersoU^  for  the  appellee. 

Stobb8»  J.  The  first  question  in  this  case,  arises  upon  the 
motion  in  arrest  of  judgment,  and  respects  the  sufficiency  of 
the  declaration.  On  comparing  this  declaration  with  the  most 
approved  precedents,  in  such  cases  as  the  present,  there  is  an 
exact  conformity  between  them  as  to  the  principles  on  which 
they  are  framed,  and  the  variation  between  them  is  of  a  merely 
circumstantial  character.  Host  of  the  precedents  in  the  books 
differ  from  this  droumstantially,  because  they  state  the  exist- 
ence of  a  mill  or  other  works  of  the  plaintiff  on  his  land,  and 
that  the  same  was  worked  by  the  water  of  the  stream  flowing 
through  or  past  the  land,  whereas  in  the  declaration  before  us» 
it  is  not  alleged  that  the  plaintiff  had  any  mill  or  other  estab- 
lishment on  his  premises,  probably  because  such  an  allegation 
would  not  be  adapted  to  the  case.  The  omission  to  state,  that 
the  plaintiff  had  any  such  works,  which  were  operated  by  the 
water  of  the  stream,  is  of  no  importance,  if,  independent  of 
that  droumstance,  the  declaration  shows  enough  to  constitute  a 
legal  right  to  the  use  of  the  stream,  and  a  violation  of  that 
right,  by  the  alleged  acts  of  the  defendant;  and  that  these  are 
sufficientiy  shown,  we  think  there  is  no  doubt.  It  is  correctly 
claimed  by  the  defendant,  that  it  is  not  sufficient  to  allege 
merely,  Hbai  a  less  quantity  of  water  comes  to  the  plaintiff's 
land,  in  consequence  of  the  acts  of  the  defendant  specified.  It 
is  undoubtedly  necessary  to  state  further,  that  a  damage  has 
accrued  to  the  plaintiff  from  such  loss.  In  this  declaration, 
however,  the  plaintiff  alleges,  not  only  that  the  defendant,  by 
the  acts  detailed,  diverted  and  turned  large  quantities  of  the 
water  of  the  stream  out  of  its  ordiriazy  and  natural  channel,  and 
away  from  the  land  of  (he  plaintiff,  and  prevented  the  water  of 
the  stream  from  flowing  along  in  its  natural  course  to  the  land 
of  the  plaintiff,  and  supplying  the  same  with  water,  as  it  others 
wise  would  have  done;  and  that,  by  reason  thereof,  the  water  of 
said  stream,  during  the  time  therein  specified,  could  not,  nor 
did,  run  or  flow  to  said  land,  as  it  ought  to,  and  otherwise 
would  have  done;  but  it  proceeds  to  state  further,  that  the 
plaintiff  thereby,  for  want  of  such  sufficient  water,  could  not, 
during  that  time,  use  his  said  land,  in  so  large,  extensive,  and 
beneficial  a  manner,  as  he  might  and  otherwise  would  have 
done,  but  was  thereby,  during  said  time,  deprived  of  the  use 
and  enjoyment  of  his  said  land,  and  of  all  the  benefits,  profits. 
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gains,  and  adTantages,  which  he  otherwise  migl^  Bnd  would 
have  derived  from  said  land. 

It  is  objected  also,  that  no  special  daoiage  to  the  plaintiff  is 
here  stated;  in  other  words,  that  it  is  not  set  forth  in  what  man- 
ner the  plaintiff  has  sustained  damages,  by  the  acts  of  the  de- 
fendant. The  allegation  that  the  plaintiff,  in  consequence  of 
such  acts,  could  not  enjoy  his  land  as  beneficially  as  he  other- 
wise might,  and  that  he  was  deprived  of  the  use  and  profits 
thereof,  is  as  particular,  however,  as  the  statement  of  damage 
in  most  of  the  precedents;  and  no  case  has  been  cited,  which  re- 
quires more  particularity.  Where  there  is  a  mill  on  the  plaint- 
iff's land,  and  he  is  injured  by  the  water  being  set  back  upon  it, 
or  unreasonably  withheld  from  it;  or  if  there  is  no  mill  on  it, 
and  the  land  is  overflowed  by  the  defendant;  it  is  only  necessary 
to  allege  the  &ct  of  such  setting  back,  withholding,  or  overflow- 
ing, and  that  by  reason  thereof,  the  plaintiff  could  not  enjoy  his 
mill  or  his  land  as  beneficially  as  he  otherwise  might  have  done, 
without  more  particularly  describing  the  damage;  and  so  are 
the  precedents.  In  Brown  v.  Best,  1  Wils.  174,  which  was  an 
action  for  diverting  a  watercourse  from  the  plaintiff's  land,  on 
which  no  mill  or  other  establishment  had  been  erected,  it  was 
only  alleged,  that  in  consequence  of  the  diversion,  the  water  was 
prevented  from  coming  to  the  plaintiffs  grounds.  Lee,  C.  J., 
was  of  opinion  that  the  dedaxation  was  "  veiy  good;"  and  Den- 
nison,  J.,  said,  that  whatever  the  precedents  may  be  in  regard  to 
watercourses  to  mills,  yetas  to  natural  watercourses,  this  is  the 
most  proi>er  way  of  declaring.  The  form  adopted  and  sanctioned 
in  that  case,  fully  supports  the  declaration,  in  the  present.  A 
legal  damage  being  alleged  in  the  dedaxation,  if  indeed  it  was 
stated  so  defectively  or  informally  that  it  would  be  insufficient 
on  demurrer,  still  it  would  probably  be  cured  by  the  verdict, 
since  it  is  presumable  that  the  court  would  not  instruct  the  jury 
to  give,  and  that  they  would  not  have  given  damages,  unless 
some  damage  had  been  proved  on  the  trial.  The  question  as  to 
what  would  be  a  legal  ground  for  assessing  damages  under  this 
dedaxation,  does  not  properly  arise  on  the  inquiiy  on  the  mo- 
tion in  arrest  for  the  insufficiency  of  the  declaration,  but  on  the 
charge  of  the  covai.  The  declaration,  therefore,  is  sufficient; 
and  the  motion  in  arrest  should  be  overruled.  We  are  next 
brought  to  consider  the  questions  arising  on  the  motion  for  a 
new  trial. 

In  order  to  ascertain  what  points  arise  on  the  motion,  it  is 
necessary  to  look  at  the  facts  conceded,  or  offared  to  be  proved, 
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on  the  trial,  ^th  the  xespectiye  claims  of  the  parties  there  made. 
It  appears  from  the  motion,  that  the  plaintiff  being  the  owner 
and  in  possession  of  a  piece  of  land  bordering  on  the  stream  in 
question,  and  the  defendant  being  the  owner  of  another  piece 
of  land  below  the  plaintiff's  bordering  on  the  opposite  side  of 
said  stream,  the  defendant,  under  an  authority  obtained  from 
the  proprietors  of  the  land  on  both  sides  of  Uie  stream  above 
the  land  of  the  plaintiff,  erected  a  dam  on  the  land  of  said 
upper  proprietors,  and  cut  a  ditch  or  sluice  therefrom  on  their 
land,  to  the  defendant's  mill  upon  his  land,  by  which  the  water 
was  turned  from  the  stream,  in  such  a  manner  that  it  did  not 
pass  by  the  plaintiff's  land  in  its  accustomed  course,  but  was 
diverted  from  it;  and  that  the  water  thus  diverted  was  retomed 
through  said  ditch  or  sluice  into  the  stream  below  the  plaintiff's 
land.  As  to  the  quantity  of  water  so  diverted,  the  parties  dif- 
fered. The  plaintiff  claimed,  that  there  was  a  fall  and  valuable 
mill  privilege  upon  the  stream  near  and  upon  his  land,  which, 
by  such  diversion,  was  greatly  injured  and  endangered;  and 
that  the  defendant  claimed  the  right  thus  to  divert  the  water 
for  the  purposes  of  his  mill,  in  opposition  to  the  rights  of  the 
plaintiff.  The  defendant  claimed,  that  the  plaintiff  had  no  such 
privilege  because  he  owned  the  land  only  on  one  side  of  the 
stream;  that  he,  the  defendant,  had,  as  a  riparian  proprietor,  a 
right  to  the  reasonable  use  of  the  water  of  the  stream  for  his 
mill;  and  that  he  used  it  only  reasonably;  and  that  no  percep- 
tible or  substantial  damage  had  been  done  to  the  plaintiff,  by 
such  diversion;  and  therefore,  that  the  plaintiff  could  not  re- 
cover. It  does  not^appear,  that  there  was  any  controversy  be- 
tween the  parties  on  the  question,  whether  the  stream  was  capa- 
ble of  being  beneficially  used  upon  the  plaintiff's  land.  On 
the  contrary,  as  the  defendant  did  not  deny  that  it  might  be  so 
used,  but  merely  claimed,  that  the  plaintiff  owned  the  land  on 
one  side  of  the  stream  only,  and  therefore,  that  he  had  not  such 
an  interest  in  the  mill  privilege  as  to  give  him  a  right  to  an 
action  for  an  injury  thereto,  it  is  fair  to  assume  that  he  con- 
ceded that  the  water  was  capable  of  being  usefully  appropriated 
at  that  place.  The  case,  therefore,  is  not  one  where  a  proprietor 
bounding  on  a  stream,  seeks  to  recover  for  a  diversion  of  it  from 
his  land,  when  the  water,  if  not  so  diverted,  could  not  have 
been  used  for  any  beneficial  purpose.  But  it  is  a  case  where 
there  is  a  material  diminution  of  a  stream,  by  a  diversion  of  it 
above  the  land  of  a  proprietor  bordering  on  it  below,  where  it 
was  capable  of  being  beneficially  used  by  such  lower  proprietor 
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on  his  land,  and  where  such  duninution  is  not  neceBsarily  oc- 
casioned by  or  incident  to  the  reasonable  nse  of  the  stream,  by 
the  proprietor  abore,  on  his  land,  or  any  one  by  his  authority. 
There  was  not  a  diyersion  of  the  water  here,  in  that  loose  sense 
in  which  that  term  might  be  used  to  denote  that  incidental  ab- 
straction or  loss  of  the  water,  which  is  necessarily  consequent 
upon  the  lawful  use  of  it,  for  which,  as  was  decided  in  Wads' 
warih  y.  TiUotsan,  15  Conn.  866  [39  Am.  Dec.  391],  an  action 
could  not  be  maintained  by  the  proprietor  below;  nor  was  there  a 
mere  interruption  of  the  water,  so  that  it  was  only  delayed  in 
arriving  at  the  plaintiff's  land;  but  it  was  a  diversicu  of  the 
stream  from  his  land,  in  what  may  be  called  the  technical  sense 
of  that  word,  which  denotes  the  turning  of  the  stream,  or  a 
part  of  it,  as  such,  from  its  accustomed  direction — ^its  natural 
course — so  that  the  water  thus  diverted  never  reached  the  land 
of  the  {daintiff,  and  therefore,  could  not  be  used  by  him,  as  it 
might  have  been,  were  it  not  for  such  diversion. 

The  jSrst  question  is,  whether  (supposing  that  the  plaintiff  is 
not  precluded  from  recovering  by  reason  of  his  owning  the  land 
only  on  one  side  of  the  stream)  the  defendant  had  a  right  thus 
to  divert  the  stream  from  the  plaintiff's  land.  It  is  to  be  ob- 
served, that  in  this  case,  the  parties  claim  only  the  natural  right 
to  the  use  of  the  stream  growing  out  of  their  ownership  of  the 
land  through  or  past  which  it  flows,  and  not  any  other  right 
therein  or  thereto  acquired  by  grant  or  otherwise.  It  would 
seem,  that  the  mere  statement  of  the  general  rights  of  ripa- 
rian proprietors  to  the  use  of  natural  watercourses,  as  found  in 
aU  the  authorities,  furnished  a  plain  and  decisive  answer  to  this 
question.  They  are  thus  stated  by  Ohancellor  Sent,  with  great 
precision:  **  Every  proprietor  of  lands  on  the  banks  of  a  river, 
has  naturally  an  equal  right  to  the  use  of  the  water  which  flows 
in  the  stream  adjacent  to  his  land,  as  it  was  wont  to  run  (currere 
doUbcA),  without  diminution  or  alteration.  No  proprietor  has  a 
right  to  use  the  water  to  the  prejudice  of  other  proprietors  above 
or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title 
to  some  exclusive  enjoyment.  He  has  no  property  in  the  water 
itself,  but  a  simple  usufruct  as  it  passes  along.  Aqua  currU  ei 
debet  cwrrere^  is  the  language  of  the  law.  Though  he  may  use 
the  water,  while  it  runs  over  his  land,  he  can  not  unreasonably 
detain  it,  or  give  it  another  direction;  and  he  must  return  it  to 
its  ordinary  channel  when  it  leaves  his  estate.  Without  the  con- 
sent of  the  adjoining  proprietors,  he  can  not  divert  or  diminish 
the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
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prietors  below,  nor  throw  the  water  back  upon  the  proprietora 
above,  without  a  giant,  or  such  an  interrupted  enjoyment  as  ia 
evidence  of  it.  This  is  the  dear  and  settled  doctrine  on  the  sub- 
ject:" 8  Eenf  8  Com.  488,  8d  ed.  And  this  right  of  the  riparian 
proprietor  is  annexed  to  the  soil,  and  is  parcel  of  the  land 
itself:  Wadsioarth  y.  IWotson,  15  Conn.  866  [39  Am.  Dec.  391]. 

In  the  present  case  the  water  was  diverted  from  the  plaintiff's 
land,  by  the  defendant,  who  was  a  riparian  proprietor  below 
him.  There  is  no  ground  on  which,  as  such  proprietor,  the  de- 
fendant had  a  right  thus  to  divert  it.  Each  of  them  having  a 
right  to  the  use  of  the  water  in  its  natural  stream,  without  dimi- 
nution or  alteration,  had  a  right  that  it  should  flow  iM  cvrrere 
wolebai;  and  consequently,  neiUier  of  them  has  a  right  to  prevent 
it  from  flowing  over  the  land  of  the  other.  The  defendant,  there- 
fore, can  justify  the  diversion  of  it  in  this  case,  if  at  all,  only 
under  the  right  of  the  proprietor  above  the  plaintiff,  whose 
rights  he  acquired,  and  by  whose  authority  he  acted.  If  then 
such  proprietor  could  not  justify  the  diversion  complained  of, 
neither  can  the  defendant.  And  that  such  proprietor  had  no 
right  to  divert  the  stream,  and  thus  prevent  it  from  flowing  to 
the  plaintifi*s  land,  is  most  clear  from  the  principles  which  have 
been  stated.  If  he  had  used  the  water  upon  his  land,  as  he 
might  have  done,  in  a  reasonable  manner,  for  proper  purposes, 
it  would  have  been  his  duiy  to  return  it  to  the  stream,  so  that  it 
would  run  in  its  natural  channel  when  it  reached  the  land  of  the 
plaintiff;  and  a^y  one  acting  under  him  is  liable  to  the  same  ob- 
ligation. These  are  the  precise  principles  embraced  in  the  charge 
of  the  judge  on  the  trial  of  this  cause. 

The  next  question  is,  whether  the  plaintiff  is  precluded  from 
an  action  for  a  diversion  of  the  water  from  his  land,  because  he 
owns  the  land  only  on  one  side  of  the  stream  and  to  its  center. 
A  right  to  the  use  of  a  stream  being  inseparably  annexed  and 
incident  to  the  land  over  which  it  flows,  it  follows,  that  it  is 
illegal  to  divert  it  from  that  land.  This  principle  applies, 
whether  the  proprietor  owns  the  whole,  or  a  part  only,  of  the 
bed  of  the  stream.  Hence  it  is  laid  down,  that  where  a  stream 
of  water  is  the  boondaiy  line  between  the  land  of  two  persons, 
neither  can  divert  any  part  of  the  water  without  a  license  from 
the  other:  Angell  on  Watercourses,  30.  In  Curtia  v.  Jackson^ 
13  Mass.  507,  it  was  decided,  that  a  proprietor  of  land  on  one 
side  of  a  stream,  could  not  divert  it,  unless  he  had  obtained  a 
right  to  do  so,  by  grant,  or  by  such  a  usage  as  would  be  evidence 
of  a  grant;  and  that,  if  such  proprietor  had  so  acquired  the  ex- 
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elxudTB  ri^t  to  use  all  the  water,  when  there  was  noi  soiBeient 
water  to  wozk  the  mills  on.  both  sides  of  the  stream,  that  would 
not  be  a  suf&oient  jfistifioation  for  erecting  a  permanent  ob- 
stmotion  in  the  stream,  which  mig^t  be  injurious  to  the  oppo- 
site inroprietor,  beyond  the  extent  of  sach  giant  or  osage.  The 
same  pzinciples  are  folly  recognised  and  sanctioned  in  £2ancAar«i 
y.  Baker,  8  Oreenl.  268  [88  Am.  Dec.  504],  and  in  WM  y.  The 
Portland  Mfg,  Oo.,  8  Snmn.  190.  An  owner  to  the  center  of 
the  stream  only,  may  not  be  able  to  nse  the  water  so  beneficially, 
as  if  he  owned  on  both  sides  of  the  stream,  because  it  might  be 
disadTantageooB  to  him  that  he  could  not  extend  his  dam  to  the 
bank  opposite  his  land,  without  obtaining  permission  from  the 
owner  of  that  bank.  The  question,  however,  is  not,  whether 
he  could  use  the  water  more  or  less  beneficially,  but  whether  he 
could  use  it  beneficially  at  all;  and  this  he  plainly  could  do,  al- 
though his  land  extended  only  to  the  center  of  the  stream.  He 
might,  for  instance,  use  it  for  milling  or  manufacturing  pur- 
poses, by  means  of  a  diagonal  or  wing  dam,  as  is  not  unfre- 
quently  done.  If,  moreover,  a  proprietor  on  one  side  only  of  a 
stream  could  not  sustain  an  action  for  a  diyersion  of  it,  or  for 
«ny  other  injury  to  his  right,  the  result  would  be,  that  such  in- 
juries would  be  wholly  remediless;  for  the  opposite  proprietor 
would  be  barred  of  an  action  for  the  same  reason;  and  they 
could  not  unite  in  an  action,  because  they  have  no  joint  right, 
each  having  a  several  interest,  by  virtue  of  his  several  owner- 
ship of  the  lands  respectively  over  which  the  stream  flows. 
This  point,  however,  has  not  been  strenuously  urged,  by  the  de- 
fendant; nor  has  any  authority  been  referred  to  by  him,  in  sap- 
port  of  it. 

The  remaining  question,  onthisbranchof  the  case,  is,  whether 
{he  court  below  was  correct,  in  chaigingthe  jury,  that  the  plaint- 
iff was  entitled  to  recover,  although  no  perceptible,  actual  dam- 
age was  proved  to  be  sustained  by  him.  In  this  case,  the 
defendant,  for  the  period  of  about  twelve  years,  had  diverted 
the  stream  from  the  plaintiff's  land,  claiining  a  right  so  to  do, 
in  opposition  to  the  rights  of  the  plaintiff.  This  diversion,  as 
has  been  already  shown,  was  an  invasion  of  the  rights  of  the 
plaintiff;  and  by  our  law,  if  continued  for  the  period  of  fifteen 
years,  would  confer  a  prescriptive  right  upon  the  defendant  so 
to  divert  the  stream.  Whatever  doubt  may  have  been  enter- 
tained formerly  upon  this  subject,  it  is  now  settled,  by  the  uni- 
form course  of  decisions,  both  in  England  and  in  this  country, 
that  where  one  has  a  right  to  the  use  of  a  stream  naturally  flow* 
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ing  through  his  Iand»  capable  of  being  used  for  a  beneficial 
purpose,  and  it  is  diverted  therefrom  bj  another,  it  is  not  neoes^ 
flaiy  for  the  person  having  such  right,  in  an  action  for  such 
diversion,  to  prove,  that  he  has  aotnallj  applied  the  water  run* 
ning  through  his  land  for  any  beneficial  purpose;  or,  in  other 
words,  that  he  sustained  any  specific  damage  by  such  diversion, 
interfering  with  his  application  of  the  water;  but  that  he  has  a 
right  to  recover,  notwithstanding  he  has  sustained  no  percepti- 
ble or  actual  damage  by  such  diversion.  And  we  think,  thai 
these  decisions  rest  on  the  most  satisfiustory  reasons.  They 
proceed  upon  two  grounds;  first,  that  every  injury,  from  its  very 
nature,  legally  imports  damage;  and,  secondly,  that  an  injury 
to  a  right  is  a  damage  to  the  i>erson  entiUed  to  that  right,  by 
jeoparding  its  continuance,  and  leading  to  its  very  destruction. 
An  injury,  legally  speaking,  consists  of  a  wrong  done  to  a 
person,  or,  in  other  words,  a  violation  of  his  right.  It  is  an 
ancient  maxim  that  a  damage  to  one,  without  an  injury  in  this 
sense  {damnum  absque  injuria),  does  not  lay  the  foundation  of 
an  action;  because,  if  the  act  complained  of  does  not  violate  any 
of  his  legal  rights,  it  is  obvious,  that  he  has  no  cause  to  com- 
plain. But  as  an  injury  or  violation  of  his  right  necessarily 
imports  damage,  there  can  be  no  such  thing  as  an  injury  with- 
out damage.  An  injury  is  a  wrong;  and  for  the  redress  of  eveiy 
wrong  there  is  a  remedy:  a  wrong  is  a  violation  of  one's  right; 
and  for  the  vindication  of  every  right  there  is  a  remedy.  Want  of 
right  and  want  of  remedyare  justiy said  to  bereciprocal.  Where 
therefore  there  has  been  a  violation  of  a  right,  the  i>erson  injured 
is  entitied  to  an  action.  If  he  is  entitted  to  an  action,  he  is  enti- 
tied  at  least  to  nominal  damages,  or  else  he  would  not  be  enti- 
tled to  a  recovery.  Such  damages  are  given,  in  order  to  vindi- 
cate the  right  which  has  been  invaded;  and  such  further  damages 
are  awarded  as  are  proper  to  remunerate  him  for  any  specific 
damage  which  he  has  sustained.  It  is  upon  this  principle  that  a 
person  may  sustain  an  action  of  trespass  for  an  unauthorized  en- 
try upon  his  land,  although  he  shows  no  actual  specific  damage 
to  have  thereby  accrued  to  him;  or  even  although  the  defendant 
may  prove,  that  such  act  was  beneficial  to  the  plaintiff.  The 
law  implies  a  damage  from  the  injury,  or  violation  of  the  right 
of  the  plaintiff.  We  see  the  same  principle  constantiy  applied 
in  the  personal  actions  which  come  before  our  courts.  In  many 
of  these  cases,  the  injury  complained  of,  although  it  may  be  at- 
tempted to  be  justified  in  the  particular  instance,  is  not  commit* 
led  under  any  general  claim  of  right  or  titie  in  the  defendant,  and 
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no  damage  accrues,  except  that  which  is  actually  consequential 
from  the  act  complained  of.  But  in  many  instances,  the  act  is 
committed  under  a  claim  of  right  in  the  aggressor.  In  such 
cases,  the  injury  is  to  the  right  itself  which  is  thus  claimed;  and 
it  tends  to  the  absolute  destruction  and  extinction  of  such  rights 
because  the  person  entitled  to  it  would  be  divested  of  it,  by  a 
continued  and  uninterrupted  repetition  of  such  injuiy  for  a  cer« 
tain  length  of  time.  The  hazard  in  which  the  right  is  placed  by 
such  injuries,  presents  a  case  of  damage  more  palpable  and  sub- 
stantial than  in  those  where  there  is  no  other  damage  than  that 
which  is  merely  implied  by  law,  and  which  seems  to  exist  only 
in  legal  contemplation,  and  one  in  which  it  is  obyious  that  it  is 
eminently  just,  and  proper,  andneoessaiy,  that  an  action  should 
be  sustained,  not  only  for  its  vindication,  but  for  its  preserva* 
tion.  The  act  complained  of  in  such  a  case,  is  an  actual  damage 
to  the  plaintiff,  because  it  constitutes  one  of  a  series  of  similar 
acts,  which,  continued  for  a  certain  length  of  time,  under  such 
claim  of  right,  will  deprive  the  plaintiff  of  his  properly. 

The  principle  that  eveiy  injury  legally  imports  damage  was 
decisively  settled  in  the  case  of  Ashby  v.  White,  2  Ld.  Baym. 
938;  S.  C,  Holt,  524;  S.  C,  6  Mod.  46;  S.  0.,  1  Bro.  P. 
C.  46  (or  p.  62,  Toml.  ed.),  than  which  no  case  was  ever  more 
elaborately  discussed,  or  maturely  considered.  Indeed,  it  will 
be  found,  that  it  was  not  questioned  in  the  court  of  king's 
bench,  by  those  judges  who  decided  the  case  in  that  court 
against  the  opinion  of  Holt,  C.  J.  (whose  opinion  prevailed  in 
the  house  of  lords),  but  in  their  judgment  that  principle  was 
not  applicable  to  Uie  case  before  them. 

It  is  only  necessary  to  refer  to  the  cases  cited  by  Lord  Holt 
in  support  of  his  opinion.  Suffice  it  to  say,  that  they  fully  sus- 
tain the  principle  which  has  been  stated,  and  on  which  that  case 
was  finally  decided.  The  same  principle  is  explicitly  recognized 
in  the  note  by  Mr.  Sergt.  Williams  to  MeUor  v.  Spateman,  1  Saund. 
346  a,  n.  2;  WeUs  v.  WMing,  2  W.  Bl.  1233;  WeOer  v.  Baker,  2 
Wils.  414;  and  Pindar  v,Wad8vx>r1h,  2  East,  154;  and  is  di- 
rectly established  in  Hodson  v.  Todd,  4  T.  B.  71,  and  MarzeUi 
Y.Wmiams,  1  Bam.  &  Adol.  415;  3.  0.,  20  Eng.  Com.  L.  541. 
In  Hodson  v.  Todd,  which  was  an  action  on  the  case  by  one  com- 
moner against  another,  for  surcharging  the  common,  the  plaintiff 
proved,  that  the  defendant  had  so  surcharged;  but  it  appearing 
that  the  plaintiff  had  also  surcharged  to  a  greater  amount  than 
the  defendant,  the  plaintiff  was  nonsuited,  upon  which  a  new 
trial  was  gianted.    The  court  decided,  in  that  case,  that  the  de* 
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fendant  was  liable  to  an  action  at  the  suit  of  the  plaintiff,  on 
two  gxonnda:  1.  That  the  acts  of  the  defendant  oonstitated  a 
legal  injury  to  the  plaintiff^  which  entitled  the  latter  to  leooTer, 
although  no  speoifio  damage  was  proved;  and,  2.  That  the  right 
of  the  plaintiff  was  injured  by  those  acts,  which  was  sufficient 
to  sustain  the  action,  on  the  ground  that,  being  wrongful,  they 
would,  in  process  of  time,  become  evidence  of  a  right  in  the  de- 
fendant. The  same  principles  were  subsequently  sanctioned  in 
in  Pindar  v.  WadBwarth,  2  East,  154.  Some  of  the  old  cases^ 
decided  long  before  JMy  v.  While,  2  Ld.  Baym.  938,  are  op- 
posed to  the  doctrine  of  that  case;  but  none  of  the  modem 
English  cases,  critically  examined  and  properly  understood, 
militate  against  it,  although  some  of  them  appear,  at  first  view, 
to  countenance  a  different  doctrine.  This  is  shown  most  satis- 
factorily, by  Lord  Chief  Justice  Denman,  in  ifiiaon  v.  .fiiS,  5  Barn. 
A  Adol.  1;  S.  C,  27  Eng.  Com.  L.  11;  where  those  cases  are  min- 
utely examined.  That^  like  the  present,  was  an  action  brought 
for  the  diversion  of  water,  in  which  the  question  now  before  us 
was  raised  by  the  counsel;  although  it  was  not  deemed  in  that 
case  necessazy  to  decide  the  question,  Lord  Denman  concludes, 
by  veiy  significantly  saying,  that  it  must  not  be  considered  as 
dear  that  an  occupier  of  land  may  not  recover  for  the  loss  of 
the  general  benefit  of  the  water,  without  a  special  use  or  dam- 
age shown. 

In  the  subsequent  case  of  Bower  v.  BiU,  1  Bing.  N.  Cas.  649; 
27  Eng.  Com.  L.  489,  decided  in  1886,  this  point,  as  applicable  to 
injuries  to  watercourses,  appears  to  be  directly  settled  and  put 
at  rest  in  England.  In  that  case  the  plaintiiBT  had  a  right  of 
passing  from  his  dose  to  the  river  Nere,  through  a  navigable 
«^annd,  over  the  lands  of  the  defendants  and  others  which  lay 
between  the  plaintiff's  dose  and  the  river.  The  channd  had 
been  filled  up  between  the  plaintiff's  land  and  that  of  the  defend- 
ants, by  the  operation  of  natural  causes,  so  as  to  be  unnavigable, 
and  the  defendants  had  made  a  bridge  or  tunnel  between  their 
land  and  the  river,  that  would  have  destroyed  the  navigation, 
had  those  obstructions  been  removed.  But  they  still  were  in 
existence;  and  the  jury  found,  that  '*  before  the  erection  of  the 
bridge  by  the  defendants,  the  passage  was  obstructed,  so  that 
the  plaintiff  could  not  have  the  use  of  it."  It  was  hdd,  that  the 
plaintiff  was  entitied  to  recover.  Tindal,  C.  J.,  in  giving  the 
opinion  of  the  court,  says:  *'  It  is  no  excuse  that  the  plaintiff 
has  voluntarily  suffisred  an  accretion  of  the  mud,  which  he  might 
^  -'p  removed,  at  any  time^when  he  thought  fit.    The  voluntary 
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suspension  bj  the  plaintiff  of  his  exercise  and  enjoyment  of  a 
right,  can  form  no  justification  to  the  defendants  for  preventing 
him  from  the  poesibilitj  of  enjoying  it."  '*  If  acquiesced  in  for 
twenty  years,  it  would  become  evidence  of  a  renunciation  and 
abandonment  of  the  right  of  way."  The  same  principles  have 
been  repeatedly  adopted  in  the  courts  of  this  country,  as  will  ap- 
pear by  a  reference  to  the  following  cases,  and  are  sanctioned 
here  by  the  undoubted  weight  of  authority :  Webb  y .  l%e  Portland 
Mfg.  Co.,  3  Sumn.  190;  Blanohard  v.  Baker,  8  Qreenl.  253  [28 
Am.  Dec.  604];  brooker  y.  Bragg,  10  Wend.  260  [25  Am.  Dec. 
656];  JUaire  y.  Whitney,  1  HiU,  487;  BoLimr  iffg.  Go.  y.  Neponr 
9ei  Iffg.  Co.,  16  Pick.  241;  Whipple  y.  Cumberland  Mgaiufaio- 
hiring  Co.,  2  Story,  661;  Butman y.  Htusey,  8  Fairf.  407;  EUham 
y.  Ward,  2  Mass.  286;  Linodn  y.  Hapgood,  11  Id.  360.  No  case 
has  arisen  in  this  state,  in  which  it  has  become  necessary  to  de- 
cide the  question,  as  applicable  to  the  right  of  using  running 
water,  whether  a  recovery  can  be  had,  without  proof  of  some  actual 
specific  damage;  but  in  Chapman  v.  Ukamea  Mfg.  Co.,  13  Conn. 
269  [83  Am.  Dec.  401],  Sherman,  J.,  in  giving  the  opinion  of 
the  court,  lays  it  down  as  a  correct  principle,  that  *'  an  act  which 
occasions  no  other  damage  than  putting  at  hazard  those  rights, 
which,  if  the  act  were  acquiesced  in,  would  be  lost  by  lapse  of 
time,  is  a  sufficient  ground  of  action;"  and  illustrates  it,  by  the 
case  of  drawing  a  seine  in  the  several  fishery  of  another,  which^ 
although  no  fish  are  taken,  entitles  the  latter  to  damages,  merely 
on  the  ground  that  a  repetition  of  such  acts,  if  acquiesced  in  for 
fifteen  years,  would  divest  the  proprietor  of  his  rights. 

With  respect  to  the  claim  made  by  the  counsel  for  the  defend^ 
ant,  that  the  plaintiff,  to  entitle  himself  to  a  recovery,  must 
show,  not  only  a  right  to  use  the  water  of  the  stream  in  ques- 
tion, but  that  he  was,  at  the  time  of  the  injury  complained  of. 
actually  applying  it  to  some  beneficial  purpose,  although  there 
may  be  some  very  ancient  cases  and  dicta  in  the  books,  which 
appear  to  countenance  this  claim,  it  is  not  supported  by  the 
modem  authorities,  and  in  several  of  the  most  recent  cases  it 
has  been  expressly  rejected.  That  of  Bower  v.  HiU,  1  Bing.  N. 
Cas.  649,  before  cited,  is  directly  in  point  on  this  question:  AngeU 
on  Watercourses,  50.  If ,  as  is  undoubtedly  tme,  the  right  of 
the  owner  of  land  to  the  use  of  a  stream  running  through  it, 
would  be  lost,  by  an  adverse  user  and  claim  for  a  particular 
time,  while  the  water  remains  unappropriated  by  such  owner,  it 
is  incomprehensible  how  an  appropriation  of  it  by  him  can  be 
necessary,  in  order  to  vindicate  his  rights  by  suit.    If  indeed 
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sach  adverae  user  would  not,  while  it  was  tliiiB  unappropriated, 
rii>en  into  an  advene  right,  there  would  be  much  reason  for  the 
chum  of  the  defendant.  And  if  the  right  of  sach  owner  con- 
tinnes  to  exist,  as  it  ondonbtedlj  does,  notwithstanding  he  does 
not  apply  the  water  for  the  purposes  for  which  he  has  a  right  to 
use  it,  it  is  equally  difficult  to  perceive  the  reason  why  he  must 
so  apply  it,  in  order  to  preserve  that  right.  Whether  he  will 
exercise  his  right  to  use  the  water  for  any  purpose  for  which  it 
can  be  usefully  applied,  must  depend  solely  on  the  dictates  of 
his  own  judgment:  and  nothing  could  be  more  unjust  or  pre- 
posterous than  to  require  that  he  should  be  at  the  expense  and 
trouble  (perhaps  inconveniently  and  even  injuriously  to  himself), 
of  erecting  a  mill  or  other  works  upon  his  land,  in  order  to  pre- 
serve his  right.  If,  moreover,  such  a  principle  should  be  estab- 
lished, it  would  seem  to  follow,  that  he  must  use  the  water  to 
the  greatest  extent  of  which  it  is  capable;  and  that  if  he  used 
it  to  a  less  extent,  he  would  incur  the  haEard  of  losing,  by  an 
adverse  use,  the  right  to  use  the  remainder.  In  most  of  the 
eases  reported,  it  is  true,  that  mills  or  other  works  had  been 
erected  on  the  plaintiflTs  land;  but  this  was  merely  an  adventi- 
tious droumstance,  and  the  amount  of  damages  only,  and  not 
the  right  of  recovery,  depended  on  that  fact. 

The  case  of  Wadswarih  v.  TiUctsan,  16  Oonn.  866  [89  Am.  Deo. 
891],  recently  decided  by  this  court,  is  strenuously  urged,  as 
being  opposed  to  the  principles  which  we  have  here  adopted, 
and  as  establishing  the  doctrine,  that  in  these  cases,  the  ques- 
tion is  always  whether  there  has  been  an  unreasonable  use  of 
the  water  by  the  defendant,  and  that  some  actual,  perceptible, 
specific  damage  must  be  proved  by  the  plaintiff.  A  slight  exam- 
ination of  that  case  will  show  that  it  is  totally  unlike  the  pres- 
ent; and  that  the  principle  adopted  or  recognized  there,  and  on 
which  that  case  was  decided,  has  no  application  here.  There, 
the  parties,  being  adjoining  riparian  owners,  the  defendant,  who 
owned  above  the  plaintiff,  used  the  water  of  the  spring  which 
was  the  source  of  the  stream,  for  proper  and  lawful  purposes, 
upon  his  own  land,  by  means  of  an  aqueduct,  in  which  was 
placed  a  penstock,  through  which  the  water  was  continually  dis- 
charged in  order  to  prevent  its  stagnation;  and  the  water  thus 
discharged  was  not  returned  to  the  «tream  before  it  reached  the 
land  of  the  plaintiff.  The  judge  at  the  circuit  decided,  that 
this  was  an  unlawful  diversion  of  the  water,  and  therefore,  a 
violation  of  the  rights  of  the  plaintiff,  for  which  he  was  entitled 
to  recover,  although  no  specific  damage  was  shown.    This  court 
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lield,  that  the  discharge  of  the  water,  under  the  droumstanoeB 
of  that  case,  did  not  constitute  a  divexmon  of  the  stream,  within 
the  proper  meaning  of  that  term,  when  used  with  reference  to 
this  subject;  but  that  the  defendant,  being  in  the  exercise  of  his 
lawful  right  to  use  the  water  on  his  own  land  for  legitimate  pur- 
poses, the  question  which  properly  arose,  and  which  should 
haye  been  submitted  to  the  jury,  was,  whether  he  had  used  it  in 
a  proi>er  and  reasonable  manner;  that  if  the  loss  of  the  water 
was  only  incidental  to  the  proper  and  reasonable  use  of  it,  it 
stood  on  the  same  ground  as  a  loss  merely  by  increased  evapo- 
ration occasioned  by  the  dam  of  an  upper  proprietor,  or  any 
other  loss  or  consumption  of  water  by  the  very  use  of  it;  but 
that  if  it  was  occasioned  by  an  unreasonable  use  of  the  water, 
and  the  plaintiff  had  thereby  sustained  any  actual  damage,  he 
was  entitled  to  recoTsr.  A  new  trial  was  granted  on  this  ground; 
and  therefore  it  became  unnecessary  to  decide  the  question 
whether,  if  the  judge  at  the  drouit  had  been  correct  in  consid- 
ering the  acts  of  the  defendant  as  a  yiolation  oi  the  l^gal  rights 
of  the  plaintiff,  the  latter  could  recover,  without  proving  some 
actual  and  particular  damage;  and  this  court,  therefore,  did  not 
consider  that  question.  In  that  case,  the  use  of  the  water  by 
the  defendant,  and  the  mode  which  he  had  adopted  for  that  pur- 
pose, were  both  lawful,  and  involved  no  legal  injury  to  the 
plaintiff.  It  was  therefore  a  proper  case  for  the  application  of 
the  maxim — Sic  uiere  hu>  vi  rum  dlienum  Icedas.  Here,  on  the 
contrary,  the  act  of  the  defendant,  in  diverting  the  stream  from 
the  plaintiff's  land,  was  not  done  in  the  exercise  of  any  of  the 
lawful  rights  of  the  defendant,  but  was  itself  an  unlawful  act. 
There,  the  act  of  the  defendant  could  only  be,  at  the  utmost,  a 
misfeasance,  or  the  doing  in  an  improper  manner,  what  he  had 
a  l^gal  right  to  do;  here,  it  is  a  malfeasance,  or  the  doing  what 
he  had  no  right  to  do.  Therefore,  in  this  case,  the  act  com- 
plained of,  however  done,  was  a  wrong  in  itself;  but  in  that,  it 
would  become  such,  only  by  the  manner  in  which  it  was  done— 
by  an  abuse  of  the  defendant's  right — and  a  consequential  act- 
ual damage  to  the  plaintiff. 

The  defendant  objected  on  the  trial,  to  the  competency  of 
Daniel  L.  Parker,  as  a  witness  for  the  plaintiff.  His  interest, 
however,  was  only  in  the  question,  but  not  in  the  event  of  the 
suit.  He  could  neither  gain  nor  lose,  by  the  l^gal  operation  of 
the  judgment  in  the  causa*  nor  would  the  record  h»  Aviclnnivi 
euiher  for  or  agamst  him,  in  any  other  action:  8  StarlL  % 
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1676.  In  fliifl  lespeoty  the  eafle  is  dearly  distiogniahaible  from 
J€kb  T.  Povey^  2  Esp.  679. 

It  is  mmeoeeauy  to  ezftmine  tbe  oovreotneflB  of  the  decision 
of  the  court  below  on  the  question  whether  it  was  competent 
for  the  jniy  to  oonsider  the  damage  done  to  Che  plaintiff,  hj 
reason  of  the  stream  being  so  rednced,  by  the  diversion  com* 
plained  of ,  as  to  form  a  less  effectual  protection  to  the  plaint- 
iflTs  land  than  it  had  done  before,  since  the  claim  of  the  plaint- 
iff only  went  to  enhance  the  damages;  and  nominal  damages 
only  being  giren,  it  is  obnons,  that  the  defendant  has  not  been 
injured,  by  the  ohaxge  on  this  point. 

A  new  trial  thefef ore  is  not  adrised. 

In  this  opinion  the  other  judges  conconed. 
New  trial  not  to  be  granted. 
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[4  HAamraKur,  370.] 

Bqurt  Aotdio  nr  Ahaloot  ob  Cohtobkitt  to  SrATun  or  LantMnni^ 
ftdopti  the  ezxwptions  in  f^Tor  of  the  nsaal  diaabllitiML 

Lmaot  n  NOT  wiTHnf  Statutes  or  Ldotations,  and  oonrte  of  oqiitlj  Is 
■oito  for  legMies  do  not  adopt  the  statnte  or  its  oxoeptioiia,  or  aol  la 
analogy  or  oonf ormity  to  it. 

OOVKBTUBB  18  VO  F&DTlOnOH  TO  SuiT  lOB  LlOAOT  by  ▼irtOO  of   tfao  OB- 

oeption  of  oorertore  in  itatates  of  limitationii,  as  tiie  aot  doea  not  ex- 
tend to  the  eaae  of  a  legacy. 

Statuvb  Babbino  Lboal  Rexbdt  Bab8  Bqvitablb  Bbmbdt  in  analogoos 
oaiea  or  in  reference  to  the  nme  8nbjeot-matter»  and  where  the  legd 
and  equitable  olaima  so  far  oorreepond  that  the  only  diilSBrenoe  !■»  thai 
the  one  remedy  may  be  enforced  in  a  coort  of  law  and  the  other  in  a 
court  of  equity. 

Whbbb  Action  at  Law  is  not  Bab&bd  by  the  statute  of  limitataons,  the 
seme  or  an  analogous  ease  in  equity  is  not  barred;  and  if  the  statute  is 
not  adopted,  the  saving  clause  which  it  contains,  in  &Tor  of  a  disability* 
is  not  adopted. 

OoHBTB  ov  Bquitt  Alwatb  DisoouNTiNANai  Laobm  AND  Nbolbot,  upoa 
general  principles  of  their  own,  independently  of  the  statutes  of  limita- 
tions, and  refuse  their  aid  to  stale  demands,  where  the  party  has  slept 
upon  his  right,  or  acquiesced  for  a  great  length  of  time. 

Idbm— SuiTB  IN  BQvnr  abb  Babbbd  by  Lapsb  of  Timb,  where  statutes 
of  limitation  do  not  operate:  I.  Upon  the  ground  of  publio  policy,  the 
peace  of  society,  the  incouTenience  of  the  relief,  or  that  it  is  againsi 
conscience  or  good  faith;  2.  MThere  the  presumption  arises  el  something 
having  been  done,  which  is  adTeise  and  destruotiTe  to  the  plaintiff's  de- 
mand. 

Bjm  voB  Lboaot  Chabobd  upon  Land  is  Babbbd  hy  the  lapse  of  thirty 
years  without  any  demand  for  its  payment,  either  by  the  legatee  or  hst 
husband. 

Am.  Deo.  Vox.  XUI— 48  T61 
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Caleb  Pkbxzns  died  in  1804,  and  by  his  will  bequeathed  to 
his  daughter  Maigaret,  wife  of  Thomas  CartmeU,  one  hundred 
pounds,  to  be  paid  out  of  land  devised  to  his  son,  Joseph  Per- 
kins, who  was  appointed  executor.  The  legacy  was  subject  to 
a  deduction  of  testator's  book  account  against  Margaret.  The 
will  was  proTed  and  possession  taken  by  Joseph  Perkins.  Mar- 
garet continued  a  feme  covert  till  1838,  when  her  husband  died, 
and  she  surviTcd  till  1841.  The  legacy  was  nerer  paid,  and  this 
suit  was  brought  by  one  of  the  heirs  of  Maigaret  to  recorer  it. 
The  defendant  denies  that  any  demand  was  made  for  the  legacy, 
and  avers  that  it  was  satisfied  by  the  book  account  left  by  the 
testator,  by  a  note  given  by  Thomas  OartmeU,  and  by  articles 
purchased  by  him  at  the  vendue,  the  money  not  having  been 
collected  for  any  of  these  debts,  it  being  regarded  as  applicable 
to  the  legacy;  the  defendant  also  relied  upon  the  lapse  of  time 
as  a  bar.  The  chancellor  decreed  in  favor  of  the  complainant. 
The  defendant  appealed. 

Sogers^  for  the  appellant. 

OUpin,  contra. 

By  Court,  Booth,  0.  J.  It  is  attempted  to  support  the  de- 
cree in  this  case  on  two  grounds:  1.  That  as  a  court  of  equity 
acts  in  analogy  to  the  statutes  of  limitation,  it  adopts  the  ex- 
ceptions contained  in  those  statutes  in  favor  of  the  disabilities 
of  infancy,  coverture,  etc.  That  as  Margaret  CSartmell  was 
under  the  disability  of  coverture  when  the  will  was  made,  and 
so  continued  irntQ  the  death  of  her  husband  in  1888,  the  right 
to  institute  a  suit  for  this  legacy  was  saved  to  her,  during  that 
period;  and  afterwards  to  her  and  her  administrator,  until  the 
expiration  of  ten  years  from  the  removal  of  her  disability;  by 
analogy,  it  is  said,  to  the  saving  in  the  act  for  the  limitation  of 
actions  and  entries  concerning  lands:  Dig.  396.  Therefore, 
that  this  suit,  notwithstanding  the  lapse  of  time,  is  protected 
by  the  coverture  of  Margaret  CartmeU. 

2.  Supposing  this  to  be  a  case  where  a  court  of  equity  acts 
independently  of  any  statute  of  limitations,  and  presumes  pay* 
ment  or  satisfaction  from  length  of  time;  it  is  further  argued, 
that  the  presumption  is  repelled:  1.  By  the  coverture  of  Mar- 
garet Cartmell;  2.  By  the  fact,  that  the  defendant  undertakes 
to  show  the  manner  in  which  this  legacy  was  settled  and  paid; 
and  upon  the  production  of  the  testator's  book  account,  the 
note  of  Thomas  Cartmell,  deceased,  and  the  vendue  list,  it  does 
not  appear  that  any  settlement  was  made:  and  although  the 
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book  showed  considerable  transactions  between  Thomas  Cart- 
mell  and  the  testator,  and  but  one  item  against  Margaret  Cart* 
mell,  it  was  not  entitled  to  credit,  because  some  alteration 
appeared  to  have  been  made  in  it. 

Upon  neither  of  these  grounds  can  this  decree  be  sustained. 
1.  In  those  cases  where  courts  of  equity  act  in  analogy  or  con- 
formity to  the  statutes  of  limitation,  they  adopt  the  exceptions 
in  favor  of  the  usual  disabilities.  If  the  statute  is  not  adopted, 
the  exception  is  not.  As  a  legacy  is  not  within  the  statute  of 
limitation,  it  can  not  be  said,  that  courts  of  equity  in  suits  for 
legacies,  adopt  the  statute  or  its  exceptions,  or  act  in  analogy  or 
conformity  to  the  statute.  Therefore,  the  coverture  of  Margaret 
Cartmell  is  no  protection  to  this  suit  by  virtue  of  the  saving 
clause  in  the  act  (Dig.  896),  for  the  limitation  of  actions  and 
entries  concerning  lands;  because  the  act  itself  does  not  extend 
to  the  case  of  a  legacy. 

This  is  apparent  from  a  consideration  of  the  reasons  which 
have  induced  courts  of  equity  to  adopt  the  several  statutes  of 
limitation.    It  was  a  rule  of  the  common  law,  that  a  right  never 
dies;  and  therefore  the  power  existed  of  instituting  actions  at 
any  length  of  time,  however  distant  from  the  period  when  the 
right  first  accrued.    To  quiet  possessions,  to  secure  repose  from 
litigation,  and  to  prevent  perjury,  fraud,  and  injustice,  it  was 
f oimd  necessary  to  restrain  the  exercise  of  this  power.    For  this 
purpose,  the  several  statutes  of  limitation  were  passed,  prescrib- 
ing certain  periods  within  which  actions  were  required  to  be  in- 
stituted; and  in  case  of  neglect,  that  the  lapse  of  time  might  be 
insisted  upon,  as  a  complete  bar.    These  stetutes  in  their  terms 
are  confined  to  actions  at  law,  and  do  not  extend  to  suits  in 
eqtiity.    But  courts  of  equity  consider  themselves  within  their 
spirit  and  meaning;  and  that  sound  policy  and  public  conven- 
ience require  their  adoption.    Hence  it  is  an  established  rule, 
that  where  the  statute  bars  the  legal  remedy,  it  shall  bar  the 
equitable  remedy  in  analogous  cases,  or  in  reference  to  the  same 
subject-matter,  and  where  the  legal  and  equitable  claims  so  far 
correspond,  that  the  only  difibrence  is,  that  the  one  remedy  may 
be  enforced  in  a  court  of  law,  and  the  other  in  a  court  of  equity: 
Mediicott  v.  ffDrnd,  1  Ball  k  B.  166;  Thomas  v.  Harvie's  Heirs, 
10  Wheat.  U9, 160;  Elmendarf  v.  Thylar,  Id.  168, 170.    In  Smith 
V,  Clay,  cited  in  note  to  Dehraine  v.  Braume,  3  Bro.  C.  C.  639, 
note.  Lord  Camden  says:  "As  often  as  parliament  has  limited 
the  time  of  actions  and  remedies,  to  a  certain  period,  in  legal 
proceedings,  the  court  of  chancery  adopted  that  rule  and  ap- 
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plied  it  to  similar  oaaes  in  equity."  ''And  therefore  in  all  cases 
where  the  legal  right  has  been  barred  by  parliament,  the  equitable 
right  to  the  same  thing  has  been  concluded  by  the  same  bar." 

Thus»  as  the  statute  4  Hen.  YII-^  c.  24,  called  the  statute  of 
lines,  bars  the  right  of  action  or  entry,  unless  pursued  within 
flye  years  next  after  proclamations  made,  or  after  the  right  ao- 
erues,  an  equity  of  redemption  is  barred  by  a  fine  levied  within 
Are  years  from  the  day  on  which  the  last  proclamation  was 
made:  SaMury  t.  BagoU,  2  Swans.  603.  So,  too,  as  the  statute 
21  James  I.,  o.  16,  bars  the  right  of  entry  into  lands  after  an  ad- 
Terse  possession  of  twenty  years,  a  court  of  equity  will  not  per- 
mit  the  mortgagor  to  redeem,  after  he  has  suflfared  the  morl^psgeeta 
remain  in  the  undisturbed  possession  of  the  mortgaged  premises 
for  twentyyears:  and  the  reason  given  is,  '*  that  the  court  is  bound 
to  regulate  its  proceediugB  by  analogy,  or  in  obedience  to  the 
statutes  of  limitation:"  Blanohard  on  Limitation,  64,  66,  and 
cases  there  dted.  For  the  same  reason,  the  mortgagee  is  barred, 
after  he  has  permitted  the  mortgagor  to  remain  in  possession  of 
the  mortgaged  premises  for  twenty  years,  without  account,  and 
without  any  payment  of  interest,  or  promise  to  pay,  or  acknowl- 
edgment that  the  mortgage  is  still  ezisting:  Hughes  Y.  Edwards, 

9  Wheat  489. 

The  period  of  limitation  adopted  in  conformity  to  the  statute 
21  James  I.,  is  not  confined  to  the  case  of  a  mortgagor  and 
mortgagee;  but  extends  to  all  equitable  estates,  or  equitaUa 
titles  or  claims  to  land,  where  an  adTerse  possession  of  twenty 
years  has  been  acquiesced  in;  and  where,  had  it  been  the  case  of 
a  legal  estate,  the  party  claiming  must  haye  sued  in  a  court  of 
law  within  that  period:  Ebnendorfr.  Taylor,  10  Wheat  170-174, 
and  authorities  there  cited:  MUler  y.  MsIfUyre,  6  Pet  66;  PiaU 
V.  VaUier,  9Id.  416.  A  bill  of  review  is  barred  in  England  after 
twenty  years,  by  analogy  to  the  statute  10  and  11  Wm.  m., 
which  barred  writs  of  error  after  that  period:  8mi£k  t.  Clay,  8 
Bro.  CO.  689,  note.  But  in  the  courts  of  the  United  States,  a  bill 
of  review  is  barred  after  five  years  from  the  time  of  pronouncing 
the  decree,  by  analogy  to  the  act  of  congress  which  limits  ap- 
peals in  equity  to  that  period:  Thomas  t.  HanMs  Heirs,  10 
Wheat  146.  Where  a  personal  action  is  barred  at  law  by  the 
statute  of  limitation,  a  bill  for  relief  is  barred  in  equity;  and 
therefore  accounts  for  rents  and  profits  are  limited  to  six  years, 
by  analogy  to  the  time  of  limitation  at  law:  Parber  t.  Jsk,  1 
Yem.  256;  Beade  y.  Beade,  6  Yes.  749;  StaeiOuntse  t.  SamsUm^ 

10  Id.  469. 
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Conrta  of  equity  thus  acting  in  obedience  to  the  statates  of 
findtation  in  oases  analogous  to  those  on  which  the  statates  oper- 
ate at  law,  have  adopted  in  sach  cases,  the  exceptions  in  favor 
of  the  usual  disabilities;  and  allow  to  those  laboring  under  them, 
the  same  time  to  sue  in  equity,  as  they  would  be  entitied  to,  at 
law,  in  case  of  a  legal  claim:  Ly/tUm  r,  LyUon,  4  Bro.  0.  0.  468; 
Beich  Y.  Harvey,  8  P.  Wms.  287,  note.  The  result  clearly  fol- 
lows, that  if  no  statute  of  limitation  bars  the  case  at  law,  the 
same,  or  the  analogous  case  in  equity  is  not  barred:  Siackhouae 
Y.  Bamston,  10  Yes.  466.  And  that  where  the  statute  is  not 
adopted,  the  saving  clause  which  it  contains,  in  favor  of  a  dis- 
ability, is  not  adopted. 

A  legacy  was  not  barred  by  any  statute  of  limitation,  prior  to 
the  8  and  4  of  Wm.  IV.  That  such  was  the  received  doctrine 
of  courts  of  equity,  is  manifest  by  the  many  cases,  where  the 
only  question  was,  whether  after  a  great  length  of  time,  payment 
should  be  presumed:  JEKggins  v.  Crawfurd,  2  Yes.  jun.  671; 
Parker  v.  Ash,  1  Yem.  266.  Therefore,  the  principle  adopted 
and  relied  upon,  to  support  the  present  case,  namely,  that  ten 
years  are  allowed  after  the  coverture  of  Margaret  Cartmell 
ceased,  for  filing  a  bill  for  this  legacy,  by  analogy,  as  is  said,  to 
Hhe  proviso  in  the  act  of  1798,  for  the  limitation  of  actions  and 
entries  concerning  lands  (Dig.  896),  is  a  principle  arbitrarily  as- 
sumed, and  unsupported  by  precedent  or  authority.  With  quite 
as  much  reason  might  the  proviso  of  any  other  act  of  limitation 
be  adopted.  As  the  action  of  ossuv^mU  is  a  remedy  given  by 
our  act  of  assembly  (Id.  228)  against  an  executor  for  a  legacy; 
and  as  the  act  (Id.  897, 898)  which  bars  asswmpeU  eltar  the  ex- 
piration of  three  years  from  the  accruing  of  the  cause  of  action, 
contains  a  proviso  saving  to  persons  under  disability,  the  right 
to  sue  within  three  years  from  its  removal,  it  would  seem  to 
have  more  the  appearance  of  reason,  to  adopt  the  proviso  of  the 
latter,  than  of  the  former  act. 

2.  This  suit  is  barred  by  lapse  of  time  independently  of  the 
statutes  of  limitation,  upon  the  presumption  of  payment  and 
satisfaction,  which  presumption  is  not  rebutted.  The  defense 
founded  upon  mere  lapse  of  time  and  the  staleness  of  the  daim, 
in  cases  where  no  statute  of  limitations  directly  governs  the  case, 
is  said  by  Judge  Story  (2  Oom.  on  Eq.  Jur.,  sec.  1620,  p.  904), 
to  be  a  defense  peculiar  to  courts  of  equity.  Upon  general  prin- 
<dples  of  their  own,  independently  of  the  statutes  of  limitation, 
they  have  always  discoimtenanced  laches  and  neglect;  and  re- 
fused their  aid  to  stale  demands  where  the  party  has  slept  upon 
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his  right,  or  acquiesced  for  a  great  length  of  time.  They  are 
never  aotiTe  in  relief  against  conscience  or  public  convenience. 
After  a  considerable  lapse  of  time,  they  refuse  to  interfere,  from 
considerations  of  public  policy  and  the  difficulty  of  doing  en- 
tire justice  when  the  original  transactions  have  become  obscure 
by  time  and  the  evidence  may  be  lost.  This  is  their  established 
doctrine:  2  Story's  Eq.  Jur.,  sec.  1620,  and  notes;  Smith  v.  Clay, 
S  Bro.  C.  0.  640,  note;  PiaU  v.  Vaitier,  9  Pet.  416,  and  cases 
eited;  MKnighi  v.  Taylor,  1  How.  Sup.  Ot.  168. 

In  all  cases  in  equity,  where  the  statutes  of  limitation  do  not 
operate,  suits  are  barred  by  lapse  of  time:  1.  Upon  the  ground 
of  public  policy,  the  peace  of  sodeiy,  the  inconvenience  of  the 
relief,  or  that  it  is  against  conscience  or  good  fkiCh;  2.  Where 
the  presumption  arises  of  something  having  been  done,  which 
is  adverse  and  destructive  to  the  plaintiffs  demand.  Every  rea- 
sonable presumption  is  made  from  lapse  of  time  which  the  di^ 
oumstanoes  of  tiie  case  will  fairly  admit.  For  example,  in  the 
case  of  an  express  or  direct  trust,  as  between  the  cestui  que  tnuA 
and  trustee,  there  is  no  bar  by  the  statute  of  limitation;  and  so 
long  as  the  trust  is  admitted  by  the  acts  or  declarations  of  the 
parties,  there  is  no  bar  by  lapse  of  time.  But  if  the  trustee  dis- 
claims, disavows,  or  denies  the  right  of  the  cestui  que  tnaU,  andl 
the  latter  acquiesces  for  a  great  length  of  time,  as  for  instance, 
in  the  case  of  real  estate  for  a  period  of  twenty  years,  a  court  of 
equity  will  presume  an  extinguishment  of  the  trust:  Edne  v. 
Blocdffood,  7  Johns.  Oh.  128, 124  [11  Am.  Dec.  417];  WiUison  v. 
Watkins,  8  Pet  48,  52;  Boone  v.  OkOes,  10  Id.  223. 

But  the  defense  f oimded  on  presumptions  from  lapse  of  time» 
is  not  peculiar  to  courts  of  equity.  At  oonunon  law,  althou^ 
as  has  been  said,  it  was  a  rule  that  a  right  never  dies,  presump- 
tions were  always  raised  from  lapse  of  time,  independently  of 
the  statutes  of  limitation.  These  presumptions,  like  the  doo- 
tme  of  courts  of  equity,  are  the  result  of  human  experience; 
and  are  founded  on  the  same  principles  of  public  policy,  to  quiet 
poBsessionB  and  prevent  litigation,  which  dictated  the  several 
statutes  of  limitation.  The  uninterrupted,  exclusive,  and  adverse 
enjoyment  of  an  incorporeal  hereditament  for  twenty  years,  has 
been  held  at  common  law,  as  a  conclusive  presumption  of  title: 
Bealey  v.  Shaw,  6  East,  216.  Conveyances  between  individuals 
and  grants  from  the  crown  or  a  sovereign  state,  notwithstanding 
the  legal  maxim  *'  nuUum  tempus  occurrii  regi,'*  have  been  pre- 
sumed after  the  lapse  of  many  years  of  uninterrupted  and  adverse 
possession.    The  lapse  of  twenty  years  raises  the  presumption. 
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fhat  bonds,  judgments,  decrees,  reoognizanoes,  and  other  mat- 
ters of  xeoord  hare  been  satisfied;  and  unless  repelled  by  dr- 
cunstances  explaining  the  delay,  or  by  evidence  of  an  acknowl- 
edgment of  the  debt  within  that  period,  the  presnmption  is 
condusiTe,  and  is  a  complete  bar  imder  the  plea  of  payment. 
A  legacy  charged  upon  land  is  within  the  same  principle.  No 
sufficient  reason  can  be  given  for  making  any  distinction  in  this 
respect  between  it,  and  the  case  of  a  judgment  or  recognizance 
binding  on  lands. 

In  the  present  case,  the  legacy  was  bequeathed  to  Margaret 
CSartmell  when  a  feme  ooveri^  and  became  due  during  her  cover- 
tare.  G^rge  CSartmell,  her  husband,  during  his  life-time,  had 
absolute  control  over  the  legacy;  was  the  only  person  who  had 
a  right  to  demand  it;  to  whom  payment  could  be  made;  or  by 
whom  an  acquittance  or  discharge  could  be  given.  He  lived 
upwards  of  thirty  years  after  it  became  due.  Under  these  dr- 
cumstpnces  the  law  raises  the  presumption  from  the  mere  lapse 
of  time,  that  payment  of  satisfaction  was  made  to  him.  No  fact 
is  proved  which  repels  this  presumption.  The  parties  all  lived 
in  the  same  neighborhood.  Margaret  Cartmell  lived  upwards 
of  thirfy-three  years  after  the  legacy  became  due.  It  does  not 
appear  that  any  demand  of  payment  was  ever  made  by  her  or  her 
husband.  After  the  lapse  of  thirty-five  years,  it  is  said  the 
complainant,  as  the  administrator  of  Maigaret  Oartmell,  made  a 
demand  of  the  defendant;  but  even  this  fact  is  denied  by  the  an- 
swer. For  thirty-five  years  then,  the  claim  has  been  permitted 
to  dumber.  Nothing  is  shown  to  account  for,  or  in  any  manner 
to  explain  this  ladies  and  neglect.  No  obstades  have  been  in- 
terposed by  the  defendant  in  the  way  of  a  settlement;  noristhere 
the  dightest  evidence  of  an  acknowledgment,  part  payment,  or 
promise  to  pay,  on  his  part,  at  any  time;  but  on  the  contrary,  a 
positive  denial  that  anything  was  due.  The  presumption  of  pay- 
ment from  the  mere  lapse  of  time,  being  in  no  wise  repelled,  is 
condudve.  Had  Thomas  Cartmell,  after  twenty  years  from  the 
time  the  legacy  became  due,  instituted  a  suit  against  the  devisee 
of  the  land,  the  lapse  of  time  without  any  proof  of  a  recognition 
of  the  daim,  would  have  been  condudve,  and  equivalent  to  evi- 
dence of  an  actual  payment.  It  is  admitted  in  the  argument, 
that  had  he  sued  dther  alone,  or  joined  his  wife,  the  suit  after 
the  lapse  of  twenty  or  twenty-five  years,  would  have  been  barred. 
On  what  piindple  then,  can  it  be  maintained,  that  the  coverture 
of  Margaret  Cartmdl  rebuts  this  presumption  of  payment  f 
How  can  the  fact  of  her  surviving  her  husband,  extinguish  all 
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the  eTidence  in  the  case,  and  confer  on  her,  or  her  administrator, 
a  right  to  recover  a  legacy,  which  in  contemplation  of  law,  has 
been  paid  and  satisfied  to  the  only  person  who  for  thirty  jeaxs 
had  a  right  to  demand  it,  and  to  whom  payment  or  satifidEaotLon 
could  legally  be  made? 

Equally  untenable  is  the  position,  that  the  presumption  is 
rebutted,  because  on  the  production  of  the  testator's  book 
account  and  the  other  exhibits,  a  settlement  is  not  shown;  or  be- 
cause an  alteration  seems  to  have  been  made  in  the  testator's 
book,  but  whether  by  the  testator,  or  by  whom,  does  not  appear. 
The  defendant  avers  in  his  answer,  that  the  legacy  was  paid  and 
satisfied  in  a  settlement  of  the  transactions  between  him  and 
Thomas  Cartmell  respecting  the  testator's  personal  estate;  and 
he  names  the  items  that  entered  into  the  settlement;  and  they 
manifestly  overpay  the  legacy.  By  the  account  produced  as  an 
exhibit,  which  was  settled  by  the  defendant  as  executor,  before 
the  register  of  New  Castle  couniy ,  on  the  twenty-ninth  of  Decem- 
ber, 1807,  six  months  after  the  legacy  became  due,  it  appears 
that  the  defendant  was  charged  as  executor,  with  two  of  those 
items,  namely,  the  note  of  forty-five  pounds,  given  to  the  testa- 
tor by  Thomas  Cartmell,  and  the  amount  of  the  articles  pur- 
chased by  him  at  the  vendue,  neither  of  which  the  defendant 
avers  in  his  answer,  was  ever  paid  to,  or  collected  by  him,  in 
consequence  of  the  understanding  between  him  and  Thomas 
Cartmell,  that  they  were  to  be  deducted  from  the  legacy.  The 
note  is  still  in  the  defendant's  possession.  By  the  testator's 
will,  two  thirds  of  his  personal  estate  were  given  to  the  defend- 
ant to  assist  him  in  discharging  the  legacies  which  he  was 
directed  to  pay.  It  is  not  reasonable  to  suppose  that  the  defend- 
ant would  have  made  himself  personally  liable  in  his  settlement 
before  the  register,  for  the  amount  of  the  note  and  the  articles 
purchased  at  the  vendue,  unless  Cartmell  had  paid  such  amount, 
or  agreed  that  it  should  be  set  off  against  the  legacy.  On  the 
other  hand,  the  supposition  is  equ^y  improbable,  that  Cart- 
mell would  have  made  such  payment  without  requiring  payment 
or  satisfaction  of  the  legacy.  The  conduct  of  the  parties  can  be 
reconciled  only  upon  the  ground  that  all  these  matters  were 
settled  between  them,  and  that  Carbnell  thus  appropriated  and 
applied  the  legacy  of  his  wife  to  his  own  use  and  benefit.  He 
had  the  legal  right  to  do  so;  and  it  is  a  very  reasonable  and 
natural  inference  that  he  exercised  a  right  to  which  his  interest 
strongly  impelled  him.  The  consideration  of  these  transactions 
confinns  the  presumption  of  payment,  instead  of  impairing  it 


Jtine»  1846.]  PkBKiNB  t;.  Cabtuxll.  761 


But,  suppose  some  obscnriiy  may  rest  over  the  case,  which  can 
not  at  tbda  length  of  time  be  satistaotoxily  remorecL  Is  it  not 
unzeasonable  after  the  lapse  of  thirtj-fiye  yeaxs,  to  xequize  a 
clear  explanation  of  difficulties  which  may  exist  in  matters  of 
account,  and  to  condude  that  no  settlement  was  erer  made,  be- 
cause none  can  be  shown  bj  a  book  of  accounts,  or  bj  a  caloa- 
lation  in  figures?  It  is  for  the  yeiy  reason,  that  doubts  and 
difficulties  do  occur  in  such  cases,  and  because  there  are  no 
means  of  creating  belief  or  disbelief,  that  the  presumption  of 
law  is  raised  and  adhered  to:  PrevoBt  v.  OraiM,  6  Wheat.  604; 
Wttary  y.  Waller,  12  Yes.  266.  And  though  it  has  often  hap- 
pened to  be  against  the  truth  of  the  fftct,  yet  it  is  better  for  the 
ends  of  general  justice,  that  the  presumption  should  be  made 
and  favored,  and  not  be  easily  rebutted:  Per  Lord  Oonmujih 
doner  Eyre,  in  Jonea  t.  lUrfterriZZe,  2  Yes.  jun.  18. 

In  the  present  case,  after  the  lapse  of  thirly-flTO  years,  when 
fhe  dealings  and  transactions  between  th^  original  parties  must 
necessarily  be  inTolved  in  some  uncertainiy ;  when  those  who  had 
the  best  opportunities  of  being  acquainted  with  those  dealings 
and  transactions  may  be  dead,  or  those  who  undertake  to  testify 
can  speak  only  from  a  faded  and  doubtful  recollection,  the  effi>rt 
is  now  made  to  compel  the  payment  of  this  daim,  with  nothing 
to  sustain  it,  but  the  single,  insulated  fact,  that  the  testator  be- 
queathed the  legacy,  and  charged  it  on  the  land  of  his  devisee. 
The  case  then,  is  one  where  the  defense  founded  upon  lapse  of 
time,  said  to  be  a  defense  peculiar  to  courts  of  equiiy,  must  pre- 
vail, by  raising  the  presumption  of  payment  and  satisfaction; 
which  so  far  from  being  repelled  by  anything  shown  £q  evidence, 
is  confirmed  by  corroborating  dronmstanoes,  and  therefore  be- 
comes conclusive. 

The  judgment  of  the  court  is,  that  the  decree  be  reversed  and 
the  V»H  dismissed. 


DnuBiLixns  vmwaL  tee  Scaxuis  or  LomASioimt  Thb  lol^Mt  it  ^B»- 
coned  in  the  note  to  Moon  ▼.  Armdnrng,  M  Am.  Dm.  CSL 

LnmATJom  nr  Bqurt:  See  .Avmm  ▼.  Kemnif^  12  Am.  Dee.  S07»  and  nele 
traating  this  sabjeot  at  kagth;  MdOrm  ▼.  Plvvwff,  30  Id.  lOS;  Bdkmp  ▼. 
OZecwm,  27  Id.  721;  Bmon  ▼.  i>w^>6f».  Id.  4gg»  tha  neta  te  which  rrfew  ta 
clhar  caaaa  in  this 
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WiMDWoniav,  Um  ci;  wlim  hoUkr  b  oonpiibd  to 
UmcI^  wlierepirlof  foods  hai  b«o  told*  SS0L 

of*  aad  •HdHMM  MBOHBliig^  m 
hj  OMtk  of  tMUtoff,  072. 
hj  pom  otiMT  thaa  toitolor,  m 
iigBiOff  ol^  majf  bo  fai  0^7  port  ol,  071. 
iigBiOffoi;  wliil  ioflcteit*  071* 
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ACXX)BD  AND  SATIBFACnON. 

jas  HMsmMmmt  with  m  penon  meting  witboal  anthorl^  m  adai» 
or  fTiMwitfflr  of  A  dioooaiod  pwiwii  biHHfWf  ^alid  oo  hli  MiboO" 
yuMf  TCoaMog  kMen  tooteiaeotMy  or  of  tdmintatnitloai     Vroom  ▼• 
ran  Mtrm,  M. 

ACKOUNT. 
See  Oo^BTAHor;  Ovarpiax  avd  Wabdw 

ACKKOWLEDQMENTS. 
8oo  MoHraAoaBy  1,  2;  Statute  of  haausaant  11. 

ACnON8. 

or  Aomnr  at  Law  la  vMted  aolely  in  tho  party  hmriogtho  alriol 
kgal  thlo  aad  infeoreit  in  asdnsion  of  the  oqidtiJilo  ohim.     Bom  ▼• 
£€#■•,  S7S. 
SeoOoiiiMnr  GaxboMi  4;  Oo-TiHAircnr,  6;  FiiroM»2;  InmrnxaWf  1|  ^av- 
ium MiEUiT;  Bbkaindsbs  avd  SBTmiom,  1. 

ACTS  OF  ODD. 
See  OomcoN  Carrtim,  fl^  0. 

ADMINISTBATOBa 
8oo  Bjlbuutobs  and  A1>M  I  HiatlATOM^ 

ADMISSIONS. 
See  BvxDxirai,  18. 

ADVEB8B  POSSESSION. 

!•  OnrAiinovOwinBamFBffioiivoAChiANOBOvConxiiiovof  lai^ 

•  fltefteof  netanL  wiU  — fMo  the  innior  netantee  to  ooaL  or  diMfllee.  or 

•oqidie  advene  poaModon  to»  an  older  patentee.    OmtAmi  t.  Dmittomt 

644. 

IL  AirmaABr  PoaBonov  will  hot  bi  Oahtid  by  poaaearion  of  land  not 

bald  nndor  gnnt  from  the  state,  prior  to  the  wnanatkw  of  m  patent  la  a 

tiiird  party.    Id* 

See  PoeavnoN;  Salb,  2. 

AFFiDAvrra 

See  Bnounovs,  22;  lMTRHFf.iAi>in,  S;  RaooiBPi,  iL 

AM.  Sao.  Toil.  TTiTl    19  m 
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AGENCY. 

L  AuTHOUTr  OF  OivnuL  Aomr  is  limited  to  the  partienlMr  bniinii  of  tht 
pftrty,  in  rospect  to  which,  it  is  fyremmed,  his  intentaon  to  dal^gsta  ths 
•nfhori^  was  principally  directed.     Wood  ▼.  MeChin^  612. 

IL  OmxfEBAL  AatJXT  has  fo  Powxr  to  AasiON  Books  ahd  Aooouim  of  the 
prindpel  to  a  surety  of  the  latter  for  indemni^,  when  they  are  placed 
in  the  agent's  hands  for  settlement;  the  words  "for  settlemenV  restriol 
the  anthority  of  such  an  agent  to  a  power  to  settle  these  demands  with 
the  persons  from  whom  they  are  due.    Id. 

H  Buui  THAT  RATmoATioN  ow  Unauthobized  Act  BnBOAon*  waa  vor 
Afplt  if  third  persons  acquire  rights  after  the  act  is  done  and  before  it 
has  reoeiTed  the  sanction  of  the  principal.    Id, 

4.  Aanrr  Feauduumtlt  Taxivo  OoNvxTAirGB  nr  hd  owv  Namb,  instsad  eC 
to  hii  principal,  on  a  purchase  of  land  for  the  latter,  will  be  decreed  to 
convey  to  the  principal.    Pinnoek  v.  (Jkmgkf  521. 

ii  PUBUO  AOSKTS  ARM  FOT  BUPOHSIBLB  IO&  THS  0108810118,  NSGIIJOKirCB, 

OE  MiSTBASAirGB  of  thoce  employed  under  them,  if  they  have  employed 

trustworthy  persons  of  suitable  skill  and  ability,  and  have  not  co-operated 

in  the  wrong.    ConweU  t.  VoorheeSf  206. 
&  Mail(>>iitraotobs  a&bPitbuo  Agents,  AND  vorBisroimiBLB  lOB  A  Ljet- 

TIB  oontahung  money,  lost  by  the  carelessness  of  their  agent  who  canisd 

themaiL    Id. 
See  BviDEVOB,  20;  EziouTioire,  22;  Faoxobs;  Husbavd  asb  Wm^  t,  7.  Ill 

Ibtxbplkadib,  6;  Statutb  ov  FEAVsa^  % 

ALIENS. 

Aiom  MAT  MinrrAnrA8uiTToPiK>TBOgHpBiga3ftoatradeiii8riu  f^ 
lor  T.  Ohtyeafw,  114. 

AMENDMENTS. 
See  PCBAiKDio  AND  PlfcAOiia^  8|Q|  FincBlWi  IL 

ANIMAL& 
See  Trespass,  8»  4. 

APPEALS. 
Sea  A^PAiiM ■■■■—,  4;  BQimT,  11;  Jusmns  or  tn  Ffeaa%  4. 

APPLICATION  OF  PAYBfSNlB. 
See  Payments,  9,  10;  Sbt-oiv,  2. 


See  lETAStT,  9. 

APFUBTENANOBS. 

See  Flats. 

ASBTTRATIOK  AND  AWARD. 

!•  Waet  ov  Seal  to  Submission  to  Abbitbation  oj  DnronD  BoonAMi 
ia  udmportuit.    Siewart  ▼.  Cosb,  534. 
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&  Wbrtbii  BvntanaK  avd  Awabd  as  vo  Ldoatiov  or  DnriBnro  Lam 
Hrop  the  partlM  therato  from  afterwaids  difpntlDg  the  line  eo  loofttedt 
where  eeoh  of  them  admlti  the  ■nffldcniy  end  yelidityof  the  other*!  title 
to  hie  lend,  end  the  diipnte  is  wholly  ai  to  the  location  of  the  line  be- 
tween them.    Id, 

IL  BXPBIflS  AOSBEMEBIT  TO  AbIDB  BT  AwaKD  18  UHNBOUaABT  to  the  Tllid* 

ity  of  e  eahmimion  to  arbltretori,  as  each  en  agreement  ie  implied  in  the 

•nbmiflrion.    Id» 
4.  AwAKD  n  Void  tw  Abbitratob  Rxobbtxi  ms  Powbbb.    /<!• 
§k  Abbr&avob  to  Looaxb  Dmnoy  Ldtb  dobs  fot  Ezobbd  bb  FofWBBi 

hy  etating  tlie  mesne  by  which  he  located  the  line.    Id. 

ASSAULT. 
See  JuBiSDioxiov»  2. 

ASSIGNMENTS. 

L  BQunaBLB  AanavKBHT,  Mabb  ov  Valuablb  ob  Btbit  Qood  OoBBimDu- 
Tiov,  win  ehraye  be  eocecated  by  a  chancellor;  hence  where  one  gtvee  ea 
Older  to  hie  attorney  to  pay  to  another  person  the  amoont  of  a  daim 
placed  in  his  hands  for  coUeotiaiiy  such  amoimt  will  not  thersefter  be 
anbject  to  attachment  for  the  debt  of  the  drawer,  even  though  the  cider 
be  not  accepted  by  the  drawee.    NtimUh  ▼.  Druu^  200. 

iL  Abbiomicbnt  of  a  Ohobb  in  AonoF  tobb  C0U.BOTBDBYTHB  A8BIOHBB9  he 
to  pay  all  oosti,  fees,  etc.,  and  to  receive  a  portion  of  the  proceeds  for 
his  compensation,  creates  a  tenancy  in  common  in  such  chose  and  a 
releese  by  the  assignor,  operates  upon  hie  interest,  and  is  a  bar  to  an 
action  at  law  in  his  name.  The  easignee's  remedy,  if  any,  lor  eipsneos 
inoured,  mnst  be  in  equity.     WeaUiff  v.  ffatt,  104. 

8ee  AosBor,  2;  OoBroiBATioica,  1,  8;  Bquitt,  fi,  6;  Fbaudvuibt  Onnmr* 

AHOBS,  6,  6;  Sbt-ow,  1,  8. 

ASSUMPSIT. 
BmOcffwauMfB,  7»  8;  Hubbabd  abb  Wivb,  6;  Plbadiho  abb  Pbaoxui^  2ft. 


ATTA( 

L  MovBT  Lbvzbd  nr  Exboutiob  bt  thb  Sbbbov  oav  bot  bb  Araobbb 
while  in  his  hands.     Bltth  v.  CaaUe^^  800. 

IL  OovBEBUoxiov  of  THB  Attacbhbbt  Aot  mnst  be  aooording  to  English  de- 
dsions  and  the  custom  of  London,  from  which  it  is  derived.    Id, 

IL  Dbbtob  SAB  Bo  Attaohablb  Ibthbbbt  in  Lands  Whiob  Hb  kab  Vbb- 
BALLT  Sold  to  a  third  person,  and  who  has  gone  into  possession  end  ob- 
tained title  hy  decreeof  court  besednpon  such  verbal  pnrohase.  Tkaeker 
V.  Ckamben^  431. 

4.  FOBBION  AtTAOHICBRT  AOAJNBr  COBPOBATION  18  DUBOLTBD  BT  ITB  CXVIL 

Dbath  produced  by  a  decree  of  forfeiture  of  its  charter,  rendered  by  a 
court  of  competent  jurisdiction.  And  a  garnishee  may  take  advantage 
of  this  fact  by  pleading  it,  even  after  judgment  against  the  coipcration 
by  default.  Nor  will  the  fact  that  such  decree  is  appealed  from,  by  a 
devolntive  appeal,  restore  tlie  corporatioB,  as  to  acts  dene  between  the 
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wadWoa  of  the  deent  and  iti  revenal  hy  a  higher  ctmrt,  nor 
MMh  JodgDMnl  ralid.    Wmnmsnf  and  Meehamie^  Bank  ▼.  LUUe^  2Bt 
See  AflBioinanraBi  1;  ILurDAMim;  Saxjbb,  2;  SimmrsHiP,  1. 

ATIORKSY  AND  CLIENT. 

L  PMnuai  or  OoinniL  Bxivnm  to  iNfOBifATioN  Aoquirid  from  hk 
dient  either  otnlly  or  from  hooks  or  puspwu  ahown  to  him  or  plaoed  inUe 
handa  aa  sadh  oonnaeL     Crotby  y.  Berger,  117. 

t,  PUYiLiOB  OP  OotmsiL  Don  NOT  Extend  to  information  aoqnired  from 
peraona  otinr  than  hla  oUent,  though  ohtained  while  aodng  aa  oooneaL 
Id. 

IL  Arobmst  mat  «■  OoimLLBD  TO  PnoDUcn  Lrteb8»  and  to  anawer  re- 
epeetiqg  matteia  of  faotp  not  oommnnieated  to  him  by  hie  client.    Id» 

i.  AxTomimr  at  Law  can  voTi  wxthout  kib  Clibnt's  SzPBaaB  Conbiiit. 
lemit  m  liability  whieh  hie  client  might  enforoeagainat  a  witneee,  for  the 
pupoee  of  nnonng  the  intereet  of  snoh  witneea,  eo  aa  to  render  him 
eompetnt  to  teatify.    BaU  r.  Bamk  qf  AUbmma,  941^. 

AUDITA  QUERELA. 
See  KiiuuTmwi,3»  4. 

AUTBETOIB  CONVICT. 
See  OcaKmatfA, 

AWARIX 
See  AsntmAnov  ard  Awabdw 

BATTiliKNTS. 

L  SAM  or  Pmbw  wr  PiapaMi  vacfBM  MATD»npr  or  Dmt  aeeoied  thmehj» 
if  nnanthoriaed  by  the  agreement,  rendere  the  pledgee  liable  for  a  breaeh 
of  troaty  though  he  afterwarda  pnrohaaea  other  artiolee  of  the  eame  kind 
and  Talne  to  replace  thoee  sold.    Dyhan  y.  AUen^  87. 

ti  BZPBBB  AuTBOBITT  IN  COKTRAOT  TO  SXLL  PUDOB  POB  NOV-B ATVBMT  of 

the  debt  at  matarity  eacdadea  any  implied  anthority  to  aell  at  any  other 
time.    Id. 

H  Leabiutt  or  Bbobbb  DBFoaiiro  or  Plbdgbd  Stock  bbtorb  MATUBirr. 
Whereahareaof  etook  pledged  to  a  brcdcer  aa  eeoority  for  a  note^  with  an- 
thority  to  aeU  the  eame  on  non-payment,  are  transferred  to  hie  name  on 
the  hooka  of  the  corporation,  with  nothing  to  dietingaish  them  from  other 
iharea  owned  by  him,  and  before  matozity  of  the  note  he  aeUa  or  pledgee 
and  tranafera  ahares  atanding  in  hia  name  nntil  he  hae  left  only  n  email 
taetion  of  the  number  pledged  to  him,  at  wliioh  time  he  ia  aelling  aharea 
at  a  price  exceeding  the  market  price  before  and  afterwarda,  the  pledgor, 
in  an  aotion  brought  after  maturity  of  the  note^  may  recover  the  valne 
of  the  aharee  diapoaed  of,  reckoned  at  that  price,  leaa  the  amount  due  on 
the  note,  after  applying  the  proceeda  of  atciok  retained  and  aold  after 
■nturi^,  although  the  pledgee  before  maturity  aoqniieaaq^Bdent  aharea 
to  cover  the  number  pledged.    Id, 

4.  Ubaob  or  Bbokbbs,  Contbabt  to  Gbnbbal  Law  and  T^bmb  or  Comtbaoi; 
toaell  and  hypothecate  pledged  atock  at  pleaaure,  and  to  return  an  equal 
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Kouhmf  of  •hares  npoo  payment  of  the  amount  leoorad  hy  tha  pladge*  ia 
inadmlwrfble.    Id, 
ii  BxPBifls  AmnoBirr  to  Sbll  Plidoxd  Stock  at  Boabd  ov  BaoKiM,  in 
oaae  of  forfeitarBy  does  not  aathorise  a  aale  made  otherwise  than  openly 
at  tha  boaid,  alter  stating  the  facts.    Id, 

See  LiSNS,  2;  Tbovsb,  8. 

BANK-NOTES. 
See  Patkbiit,  3,  fi,  6,  7. 

BANKRUPTOT  AND  mSOLVENOY. 

L  Tmkmanmow  A  Dun  Bill  ion  ▲  Valuable  Ck>ii8u>nuTiov,  hyaniasolT- 
«Bt»  who  snhseqnentiy  indorses  the  same  after  his  disohaifs  in  benll- 
'*P'^*  ^**^  ^^  ri|^t  of  notion  thereon  in  the  trsosf ersa.  SmoU  ▼. 
Jf oreAoiMs,  644. 

IL  PttFiBuroB  Oivnr  mr  a  Dsbtob  to  his  Cbiditob,  to  u  Void  under  tlia 
bsokniptoj  laws,  mnst  be  the  yolnntsry  aot  of  the  dabtor,  and  not  arise 
in  oonseqnenoe  of  any  previoos  agreement  with  his  creditor  lor  ssoofity. 

Id. 

See  Ji7]WMiirT8»  8;  Sitrsttship,  6;  Wmmsia. 

BANKS  AND  BANKING. 
See  OoKPOBATioira,  1;  SKr-ofv^  t, 

BLANKS. 
8sa  Duds,  2;  Mobtoaom,  1»  2s  Wiuu^  H 

BONA  Fn>B  FUBOHASEB& 
See  MoBxoAon,  0. 

BONDS. 

8saHi»BAVDAin>Wira,0,7;  Exsoutions,  18;  Lnmuxm,  1;  JuDamm^ 

S8|  MAmnriP  Womni,  8;  Mistake,  2;  PLMAPnro  awp  Pmaopo^  20^  27. 

BOOK  ENTRIES. 
See  EnnxNCi,  18. 

BOUNDAKIES. 

L  Oallb  avd  DnoBipnovs  of  the  Susvet  ov  av  Adjoinino  Tract  abb 
Pbofeb  Evidbnoe  in  a  oontroversy  oonoeming  the  boondsry  or  locali^ 
d  lend,  when  both  surveys  were  made  by  the  same  surveyor  at  nearly  the 
same  time.  So  also  are  the  deolarationa  of  the  surveyor,  or  of  the  chain- 
men,  or  of  other  parties  preeent  at  the  survey;  provided  such  declara- 
tions are  not  poti  litem  moUtm,  not  contradictory  to  the  surveyor's  official 
report,  and  that  the  parties  making  the  declarations  are  dead.  Onerfon 
V.  Davitaont  644.  • 

iL  BouxDABT  bt  Coubsbs  AND  DISTANCES. — Wher«  the  starting-point  is 
knowo,  boundary  may  be  made  by  oouses  and  distances,  in  the  absenos 
of  other  points  or  natural  objects  named.    Id. 
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t,  MmtAMM  ZK  Gauudto  lOB  Air  Objiqt,  whore  tho  Mine  ie  not  fouid,  doM 

not  Tidate  or  dettroy  the  validity  of  a  patent.    Id, 
See  ABaaraAims  avd  Awabd,  1,  2,  6;  PABTmoN,  8;  Watibooobsb^  0. 

BREACHES  OF  thm  PEACE. 
See  CovraMFT,  2. 

BRIDGES. 

!•  OmAKTB  BT  THB  LiouLATURx  or  THX  BzoLUBnrB  Pbimwui  of  haflding 
and  operatingatoll  bridge  or  a  railroad,  within  oertdn  praeorlbed  Umiti, 
do  not  oonstitnte  monopoliee  in  the  odiona  sense  of  that  tonn.  Such 
grants  are  in  the  nature  of  oontracta,  the  obligation  of  whioh  can  not  be 
impaired.    Bi^iM  TtXL  Bridge  Co.  v.  Hanifwd  R,  B.  Co.,  710. 

IL  BuDOB  IB  ▲  Stbuotitbb  or  Wood,  Ibon,  Bbzok,  ob  Sxokb,  ordinarily 
erected  over  a  riTer,  brook,  or  lake,  for  the  more  oonvenient  paange  of 
persons,  beasts,  and  baggage.  The  duoaoter  of  such  stmctnre  is  not 
changed  by  its  mode  of  erection,  if  the  porposes  f6r  which  it  was  intsnded 
were  those  of  transportation.    fd> 

%  OBJJTTBTTHBLBOIBLATITRBOFTHBBZOLIJBITBpRITIXiBOBof  ereotingand 

maintaining  a  toll  bridge,  within  oertain  limiti,  is  impaired  by  the  erec- 
tion of  a  railroad  bridge  within  snoh  limit,  designed  for  the  transporta- 
tion of  trains,  carrying  psssengers  and  baggage,  although  at  the  time 
when  snob  grant  was  made  railroads  were  unknown.  Id. 
4.  Railboad  Owning  Lands  on  Both  Sidbs  ov  a  Katioabu  Stbsam,  cbb 
not  construct  a  bridge  or  ferry  oyer  the  same,  to  the  detriment  of  one 
whom  the  state  has  especially  licensed  for  such  porpose,  altiioagh  snoh 
bridge  or  ferry  is  only  used  for  the  passage  of  its  own  trains  and  the 
detriment  would  be  slight.   Id, 

See  lKJUNonoN%  2. 

BROKERS. 
See  Bailmbnts,  8-A 

BURDEN  OF  PROOF. 
See  OomcoN  Cabktbbh,  A. 

CASK 
See  RncAXNDBRs  and  Rbvebsions*  2;  Tbbbpabi^  t, 

CERTIFICATES  OF  DEPOSIT. 

GBBnnoATB  or  Dbpobit  is  not  a  Nbgotzablb  Inssbuiibht,  and  a  petaon 
indorsing  it  is  not  liable  upon  such  indorsement  according  to  the  law 
merchsnt.    O^NeiU  ▼.  Bradford,  674. 

CHAMPERTY. 

Gkampbbtt  is  an  Aobbbxbnt  to  Pbosbotjtb  at  Omb*s  owv  Risk  abb  Bz- 
FBN8B,  and  take  a  part  of  the  thing  received,  in  compensation.  When 
there  is  no  statute  on  the  subject,  the  oommon  law  prevaUa.  WmM§  ▼. 
J5raS,lM. 
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charitablb  uses. 

1.  CkimiTAmTj  DiTOB  TO  THE  MsTHODiST  Ghuboh  "to  b«  appropriated  to 
tho  QMS  and  porpoiee  which  the  oonf  erenoe  may  deem  most  adYantageoae 
for  aetd  ohureh;  more  espeeially  for  the  snpport  of  Smday-eohooli,  for 
the  poxohaee  of  religiooB  tracts,  and  the  distribatUm  of  the  iame,*  la 
▼aUd,  and  ie  snoh  a  use  as  a  oonrt  of  chancery  can  ezecote.  8Mtid§  ▼• 
JW^,  849. 

t,  BiQum  TO  A  Socnrr,  Who  Takes.— Individoals  composing  a  sooietj 
take  as  nataral  persons,  the  same  as  if  each  had  been  particularly  named; 
and  if  It  be  upon  a  lawful  trost  they  will  be  compelled  to  execute  it.    Id, 

H  JvmtBDianov  or  CSoubss  op  Ckakcikt  ovxb  Ghasitablb  Uav  is  no*  da- 
pendant  upon  4S  EUa.*  a  4,  bat  may  be  ezeroiaed  independoitlj  of  waA 
■fcatnta,  but  win  not  extend  to  a  oharity  at  large.    /dL 

GH0SB8  IN  ACnON. 
See  ABsioinuDnsBy  2. 

CUtOUlT  OOUBTB. 
See  JvBiBDionoN,  3:  Josnocs  of  tkb  Piac%  4. 

COMMON  CARRTWK8. 

I.  PlnaoMB  HoLDnro  Thxmskltbb  Out  as  Common  Cabbubs  or  Momr  am 
Goods,  are  liable  for  the  loss,  without  fault  or  n^gligenoe  on  their  parl^ 
of  a  package  of  bills  intrusted  to  them,  where  it  is  lost  before  deliTSfy* 
F.  ^  M.  Bant  v.  Ckamptaim  T,  Co.,  491. 

IL  RvwEwcm  or  Usaoi  or  Common  Cabbizbs  to  Dsutkb  to  WBABmiosiy 
at  the  place  of  destination,  without  notice  to  the  oonsignee,  money  or 
other  articles  transported  by  them,  to  be  deliTered  by  such  wharfinger  to 
tha  oonsignee,  is  admissible  in  an  action  against  them  by  the  consignor 
for  the  loss  of  a  paokageof  bills  stolen  from  the  wharfinger  after  deliTSiy 
to  him*  where  saeh  ussge  is  shown  to  have  been  known  to  the  oonsigAor. 
Id. 

H  OoMMov  Caretkbh  or  Qooss  abx  not  Liablb  as  Common  Cabubbs  or 
MoNXT,  without  proof  that  they  have  held  themselTes  out  as  snoh.    Id, 

4.  Sbal  Ownkbs  of  Qooss  Lost  by  Common  Oabbibb  mat  Sub  for  snoh 
loos,  upon  parol  proof  of  their  title,  although  the  carrier  gave  a  receipt 
for  the  goods  as  received  from  some  of  the  plaintifls  only,  and  there  is  no 
proof  that  he  had  any  knowledge  of  the  interest  of  the  other  plaintiflk 
Daif  ▼.  BidUif,  489. 

A.  BuBDEN  OF  Pboof  AS  TO  Loss  OF  GooDS  BT  CoMMON  Cabbzbb  ii  on  the 
owner  suing  for  such  loss,  but  may  be  shifted  by  slight  evidence.  The 
burden  oi  proof  is  shifted  in  such  a  case  where  tiie  plaintiff  shows  that 
the  boat  capsized  and  the  goods  were  damaged  and  landed  at  a  diffneni 
pUu)e  from  their  destination,  and  the  oommon  carrier  must  show  the  goods 
subsequently  delivered  without  any  further  injury  than  was  occasioned 
by  the  act  of  God.    Id. 

&  "Acts  of  God,"  ob  *'  Unatoidablx  Pebilb"  of  thb  Sea,  as  constituting 
an  exception  to  the  liability  of  common  carriers,  does  not  include  the 
displacing  of  a  buoy  by  some  supposed  natural  cause  ten  or  fifteen  days 
before  the  stranding  of  the  vesseL    Meaau  v.  WaUrmoM^  864* 
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« 

7.  lUnanAn  OoMPAirr  n  tror  Liablb  nxa  horn  aw  PiamraaHi  OwMa»M^ 
UA  If  Urn  In  hli  MttI  on  quitting  tlw  e$a,  and  nhtmpmM^  Mkm, 

00MPB0MI8B. 

OiOi  or  FambiT  OoMFBOMiBn  Airp  AaBnoaim  Airaonw  Tom  abs  Up> 
■ILD  with  n  Strang  linnd»  and  an  aqnity  haa  been  admlnialand  in  nfvA 
to  llMnit  whleh  has  not  ban  appliad  to  agroamanti  gmmnOjt  npon  tha 
gioand  that  tha  honor  and  paaoa  of  lamiHua  maka  it  Jaat  and 
todow    Trigg  r.  Bead.  447. 

Saal^KO^  0. 


lTION. 
8aa  Aiwnmria,  h  OovnuoiB*  8;  CovKrAXtB,  8-6;  KnoonAiui 

UEKTBt  1-^;  PABsmoir,  8. 

CX)NSTITUnOKAL  LAW. 

Aon  ov  OoorawBi  OoRnuairo  Ihoompliti  Titum  within  tha  tacrltay  na- 
^^drad  from  otfaar  natlona,  although  lawa  in  form,  ara  in  thalr  aaaanoa  Jn* 
didal  datarmlnationa.    HwU  ▼.  Teal.  660. 

'  Saa  BMmirT  Dokaih,  1;  Bzwunoire,  16. 

CONSTRUCTION. 
Saa  Astuaaaam.  2;  CoyTBAOxa,  5;  Dnna,  4. 

OONTEMFT. 

1.  FowiE  «o  GoMMR  OB  Fxm  KOB  CosTMmn  ia  nwantiil  to  tha  anatenoe  of 
avaiy  oonrt    S^tOe  ▼.  Woodykt.  161. 

ti  ^*^»^^^  OF  TBM  pEAxm  Of  Faoh  Cubub  ia  a  direat  diitorbanoa  and  a  pal. 
pahla  oontampt  of  the  anthority  of  tha  oonrt.    Id, 

IL  Faoi  of  TBI  GoNTBMF*  OAV  HOT  Bn  Inquibbd  oto  de  fioao  in  anothar 
oonrt;  thare  ia  no  moda  provided  for  oondncting  anoh  an  inqviiy;  and 
tha  peraon  ii  oonoliuiTely  fixed  with  the  aot,  for  tha  xcootd  dadaraa  it  to 
hava  been  dona  in  oonrt^  and  the  record  is  entitlad  to  aa  mnoh  faith  in 
that  atatamant  aa  it  ii  to  any  other  matter.    Id, 

4fe  PmuamowT  fob  a  Comtucft,  and  CoNYionoii  fob  Samb  Aov  on  an  In- 
diotmant,  are  diioereo  ialuifa,  and  will  stand  together;  eapaoially  where 
the  puuahmant  for  the  oontempt  preceded  the  aonviotion.    /dL 

OONTBACTa 

1.  JoiBT  OosTBAcr— Violation— LiABiLiTT.— Where  aeracal  persons  Jointly 
hire  a  carriage,  horaea,  and  driver,  and  permit  a  stmiger  to  drive  it|  or 
nndertake  to  drive  it  themselves,  it  is  a  violation  of  the  contract,  and 
for  any  damage  arising  out  of  the  breach  of  a  joint  oontraot,  all  are  liable. 
(yBrien  v.  Bawid,  384. 

1.  Oasb  of  Mekb  Passxnobbs  is  DiSTiNoniBHED  from  the  case  of  persona 
jointly  hiring  a  carriage,  hotsea,  and  driver.    Id, 

8.  CoNsmsRATioN  bbtwbkn  thb  Pbomibob  and  Pbomibu  18  AN  Absolutb 
EssxMTiAL,  and  where  the  defendant  derived  no  benefit,  and  tha  plaintiff 
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fttflhfrf  DO  poMiUt  loM  or  dotriiiMiiti  tho  mdiMrtakliic  Is  willioiit  oouid* 
«iitloii»  aad  mui  bo  regudod  m  mwfam  paekan  as  botwMn  fbs  ptrtlM 
thowto.    Arr00  t.  A»<(,  871. 
4  ODfiittT.a0dbnHHBi]«/sUwCteMii4A,dMiigiiid^  /d 

Ik  WlZNlM  0411  VOT  U  BXAMOrXD  .AS  TO  MlAHINO  Off  A  PlAIV  WOID  in  » 

OQiitmot^fortliAtbaqiMrtionolUwdetanniiuiblobyfhoooort.  OoOint 
T.  BtnXmryt  155. 

C  AftBiKMiHT  WITH  AM  AtTOurBr*  S7  Whiob  Hb  Stxpulatv  to  do  til  in 
his  poww  to  prsvsat  the  frswui^s  of  a  otrtsiA  Ad  of  oongrosi  oonfinBlng  » 
Spsnish  land  gnnt,  sad  to  cDdosTor  to  soouro  the  pssnge  of  snotlMr 
sot  rsoogBisiiig  the  titlss  of  othor  olsinuyitSt  Is  not  Toid  on  the  ground  ol 
pnUio  poUcsjr.    Hwfd  ▼.  TttL,  660. 

7.  Onm  so  PnurosM  ob  Do  ah  Act,  WmoH  n  Psjivaiitu>  hj  the  party  in 
whose  fsTor  perfonnanoe  is  to  be  made,  Is  eqxdvalsnt  to  a  perfonnaooe. 
Id. 

•b  RiADiinnBOFADnnii>AiiTToPKBiOBM»inaiiaetlonforlireaohof  aoott- 
traot  for  the  delivery  of  certain  oom  shnoks,  and  his  oIKor  to  make  deliv- 
ery whenever  the  plaintiff  would  remove  them.  Is  a  good  defense,  al- 
though  at  tlie  time  the  offer  was  made  part  of  the  shnolcs  were  on  the 
oom.    Armdrfmg  v.  Tait^  656. 

flee  Bbidom,  1;  Cobporatioks,  8;  Damaobb,  8-6;  BviBBircn,  21;  Ikfahot, 
4-6k  9;  MoBVOAOB,  3;  Quantum  Mbbutt;  BMCianoN  off  OoirnuoBi 

SCATUTBBt  1. 

€X)NTBIBUnON. 
See  NnooziABUi  Ihstrummits,  8. 

OONVEBSION. 
See  HuBBAiO)  and  Wm,  11;  Tbovbb,  8^  5w 

CX)BPOBATION& 

L  Iff  B  HOT  AnsoPBiATB  Ovffioi  Off  PBnmurT  of  the  direotory  of  a  banlc* 
ing  oorpontion  to  nse  its  cash  or  oredits  for  the  porpose  of  settling  the 
demands  of  its  oreditors;  and  in  the  absence  of  an  anthority  to  transaot 
snoh  business,  an  assignment  made  of  the  property  of  the  oorporation,  or 
an  wder  given  by  him  to  pay  its  money  toe  third  penon,  will  notoperate 
to  divest  the  right  of  the  corporation.    Qibeon  v.  OMthwaiU^  602. 

IL  Un  Off  Ck)BffORATi  Skal  bt  Pbbsideht  dobb  fot  Givs  Vauditt  to  trans- 
aotioDS  he  lias  no  power  to  enter  into.    Id, 

%  SUBBOBIPTION  TO  THX  CAPITAL  StOGK  Off  A  TUBNFIKB  COMPAKT  IS  A  OOV* 

TRAOr,  and  a  mere  assignment  of  such  stock  to  a  flctitioos  person  wfl] 
not  release  the  subscriber.  Muskmgwn  VaUeni  TVrnpiie  Oo,  v.  Ward^ 
101. 
4.  Statuti  Baunmro  that  '*  at  Lbabt  Sixty  Days'  Kotiob  shall  bi  Oivbii 
in  some  paper,  etc,  of  the  time  and  place  or  places  of  paying  any  install- 
ment,** ii  complied  with  by  a  notice  published  once  sixty  fuU  days  be- 
fore the  day  of  payment,  and  requiring  payment  to  be  made  *'  to  the 
treasurer  of  the  company^**    /d. 

%k  CRAITOXBY  BAB  NO  JUBISDIOTION  TO  DbTXBMINB  THB  VaUDITY  Off  AN  BUM)- 

noN  of  trustees  of  a  corporation,  the  legislature  having  provided  a  som- 
Biary  remedy  by  application  to  the  supreme  court.    MieUe§  v.  Roehnim 
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••  JUDOMKinn  AHD  EziODTIOira  AGAINST  OOBFOBATIOII8,  Mid  Hm  M]a<lf 

poTftta  iiroperty  thereandar,  can  not  be  SToidad  on  tba  ground  tiiftl  anah 
ootporationa  had,  bafore  aadh  jndgmanta  wara  rendarad,  hKambiip9(^faeU 
diiiolTad  by  non-oaar  of  the  oorporata  Irandhiaaa  and  aoapaoaion  d  tba 
ooiporata  bnabtaaa  for  mora  than  ona  yaar.  Graditom  may  prooaad  by 
aotkn  againat  cocporationa  nnlaaa  thair  diaaolntion  haa  baan  jndioially 
daelarad.    Id* 

?•  OiSDnoBS  or  a  Cobporatiov  may,  under  the  atatataa  of  Nev  York,  iila 
a  bai  to  obtain  a  jndioial  declaration  that  the  corporation  haa  aorrenderad 
ita  franchiaea,  and  may  thereby  prevent  other  craditora  from  obtaining 
pnfereneea  by  judgment  and  azeoutioa  againat  the  oorporation.    /d. 

IL  CoBPOlKATioN  Itbslv  18  A  KscnsaABT  Pastt  to  a  bill  filed  to  declare  a 
iorf eiture  of  ita  franohiaea  and  to  diawlye  it  and  distribute  ite  efieot%  or 
to  diveat  it  of  any  of  its  property  or  rights.    Id, 

%  CoBPOBAnoif  IS  NOT  A  KBQnsABT  Pabtt  to  a  bill  to  enforce  the  peraooal 
liability  of  ita  atookholders,  when  its  aaaata  have  been  ezhanated.    id. 

Ml  8TOOKHOLDX&  OF  OobPOBATIOV  mat  PURORAffll  lOB  HO  owv  BuTKriT  the 

corporate  pffuperty  at  a  aharifTa  sale  thereof,  and  in  the  nbaence  of  band 
can  not  be  called  to  aooount  to  the  other  atookholders,  although  the  par- 
chaae  waa  at  a  low  price.  Their  righta  could  be  protected  by  their  at* 
tending  and  bidding  at  the  aale.    Id» 

II.  SrooKHOiiDCBS  ABi  Nkiihbs  Pabirrbs  nob  TiNAim  nr  ooimoir, 
whether  before  or  after  the  diasolution  or  the  corporation.    Id. 

See  Attaohmkhti^  4;  SizaocnoNs,  8;  Intkbplbadsr,  6;  WATiBOoiTBsn,  1. 

CX)8TS. 

1.  Ckwxs  wxBS  NOT  Rboovibabli  at  OoitM09  Law.    Hmri  ▼.  iSObtNiwr,  SOU. 
%  ViBMONT  Conms  havb  samb  Disobbtion  in  Allowino  OB  BmrsDro 
GoaiB  aa  ia  exercised  by  the  English  courts.    Id. 

See  ByIDKNOB,  19;  SpBOIFIO  PKBIOBlEANCtB,  1. 

OO-TKNANOY. 

1.  Sum  Found  Dus  tbom  One  Co-tbnant  to  Anothbb  on  Pbbvioi»  Sbt^ 
TLBMENT  may  be  chazged  in  a  subsequent  aooount  between  the  partiaa. 
Kidd^  ▼.  Riatfwd,  604. 

1.  BzpENSX  or  PumNO  in  Cbop  on  Common  Land  Lvoobbxd  bt  Onb  Go- 
TBNANTis  a  proper  item  inan  aooount  between  them,  to  be  paid  by  each  ha 
proportion  to  his  interest,  where  the  other  co-tenant  haa  ratified  the  ex- 
penditure, by  taking  and  appropriating  the  crop,  upon  a  division,  as  n 
part  of  his  portion  of  the  premises.     Id, 

S.  AOBBBMBNT  BT  Co-TBNANTS  THAT  EaCH,  DUBINO  QIB  SbVBBAL  OoOUYANOT, 

SHALL  Pat  tob  Repairs  neoeesaiy,  not  exceeding  a  particular  sum* 
while  repairs  exceeding  that  sum  are  to  be  at  their  joint  chaige,  where 
they  haye  agreed  to  occupy  the  premises  alternately  in  severalty,  in  pro- 
portion to  their  respective  interests,  is  to  be  construed  aa  meaning  that 
the  whole  of  any  repairs  made  at  any  one  time  exceeding  the  preeoribed 
sum  is  to  be  a  joint  expense.  Id, 
4.  Expense  iNOUiEUEtxD  bt  Co-tenant  in  Cleabino  Common  Land,  not  aa- 
seuted  to  by  his  co-tenant,  is  not  a  proper  item  in  an  account  between 
them.    Id, 
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A.  Tenamt  nr  oommoh  n  vor  Liable  ro&  Ritatim  bt  Co-TiirANT,  maid* 
without  his  ftnent,  at  ooiiim<m  law,  though  it  ia  otherwise  onder  the 
oivil  law,  distiDgaishing  Percy  ▼.  MiUaudon,  17  Am.  Dec.  196.    Id, 

6L  Oo-TSNART  oak  Nd^MAIHTAIN  AV  AOTIOV  AOAIV8T  HI8  CO-TBVAOTS  fOT 

loss  sustained  thitmgh  want  of  repairs,  when  he  lumself  has  refnsed  to 
nnite  with  them  in  making  repairs  necessary  to  the  mse  of  the  pvopertj. 
StaUings  y.  OorbeU,  388. 
See  HusBAVD  abb  Wm^  1,  2;  Pabtitioii;  Statdtb  of  LmizAnoHB,  t,  7. 

COURTS. 
See  Bqurt  JuBODiOTioir;  Jvwncm  or  thb  Pbagi,  1;  MAinuinni;  RaooBM» 

8;  Statutb8»  2. 

COVENANTS. 

i.  COTHir AST  TO  SZABD  SbBOD  TO  USBB  MAT  BB  UUD  TO  COISTBT  A  FBU- 

HOLD  to  commence  infiUuro  in  Sonth  Csxolina.    Okemedlor  ▼•  Windham^ 

411. 
t,  Dbbd  Conbtbubd  as  Covbbart  to  Stakd  Sbubd  to  Ubb.— Where  m 

father,  by  deed  dnly  recorded,  gaye,  granted,  and  released  to  his  son  oer* 

tain  lands,  at  his  death,  to  have  and  to  hold,  etc.,  held  to  be  a  covonaiil 

to  stand  seised  so  that  the  father  had  an  estate  for  life,  with  a  yested  re- 
mainder in  the  son.    Id. 
H  Covxnabt  to  Stand  Seisbd,  Considbration. — ^If  a  money  ooosidenitloQ 

be  expressed  in  a  deed  which  has  the  form  of  a  coyenant  to  stand  seised» 

no  use  will  arise  unless  the  deed  be  enrolled.    Id. 
4.  Idbm. — ^If  no  consideration  be  expressed  and  a  proper  one  be  ayerred  and 

proyed,  a  nse  will  arise  ey«n  though  the  deed  be  not  enrolled.    Id, 
A.  Idbm. — If  the  deed  be  in  consideration  of  money,  and  that  the  covenanteo 

is  the  son  of  the  coyenantor,  then  a  ase  will  arise  though  the  deed  be  not 

enrolled.    Id, 
0.  The  cases  of  Wekh  y.  Kmard,  1  Speers'  Equity*  250,  and  Cranqford  y.  Jib*. 

Elvy^  2  Speers'  Law,  226,  distinguished  from  ChanceUor  v.  Windham,  and 

held  to  apply  only  to  personal  property.    Id, 
?•  Law  dobs  not  Ii^lt  Wabbaktt  on  the  part  of  one  acting  merely  as  Its 

organ  for  the  purpose  of  transferring  property,  and  wliere  the  contract  ia 

fully  executed  relief  can  be  obtained  only  in  equity.    Botm$  v,  Dmdy^ 

806. 

8.  AaSUHPSIT  OAN  NOT  BB  MaINTAINBD  AGAINST  THB  Dl8XBIBUTBB8»  OT  the 

ordinary  acting  as  their  agent,  on  an  implied  warranty,  where  land  sold. 
by  the  ordinary  without  warranty  was  afterwards  reoovered  from  the 
yendee  by  title  paramount.    Id, 

9.  Pbiob  Lbass  Madb  bt  thb  Gbantob  ra  an  Inoumbbanob  within  the 

legal  meaning  of  that  term.    Qrict  y.  Sear^wrtmgh,  891. 

10.  Bbbaob  ov  CoysNANT  18  Wbll  Absionbd  whbbb  a  Pbiob  Lbabb  n 
Shown  to  Exist  on  land  conyeyed  with  warranty  to  be  free  from  aU 
incumbrances.    Id, 

11.  Plba  that  Plaintivt  had  NoncB  or  thb  Ezotbnob  ov  a  Pbiob  Lbah 
is  not  a  bar  in  an  action  for  breach  of  coyenant.    Id, 

VL  Pabol  EyiDBNGB  to  Show  that  a  Gbantob  did  not  Wabiunt  AOAmr 
A  PABTiGfULAB  Inoumbbanob  where  the  conycyance  ooyenants  agaiml 
all  ineombianoea,  can  not  be  receiyed.    Id, 
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Ul  ''GsAiTT^  B4BOAIN,  AKD  Sbll,"  Usbd  dt  A  Dbbv  Id  thiB  State,  imply  a 
oowDA&t  agunvt  all  aott  done  or  suffered  by  tlie  grantor,  and  the  general 
oorenant  of  wariaaty  is  eqniWent  to  a  oorenant  for  quiet  eojoyment. 
Ibefint  of  mioh  oovenants  la  broken  by  the  existenoe  of  a  mortgage  on  the 
prauMs  at  the  time  of  oonveyanoe,  and  the  latter  by  a  mie  and  OTiotion 
imder  the  pmoeedingj  for  the  foceoloaure  thereof.    Andr^ewt  ▼.  MeOa^^ 

900. 

OOVBRTUBB. 
See  ScATun  ov  LnRTATi02ra,  14. 

ORBDITOBS'  BILLS. 
See  OoKPOBATioBni,  7-41. 

GEDilNAL  LAW. 

1.  BoiTT  AMD  BaoT  ABM  KiHDBKD  OmifSBB,  and  a  general  verdSet  of  gnflty 
under  an  indiotment  for  riot  is  snffident,  though  the  evidenoe  eatabliehee 
only  rout.    8$aU  t.  Sumner,  887. 

IL  Bout  will  bi  EnABUsHiB  bt  Showiko  thb  PsxpABAnov  iob  Battlb« 
and  staking  money  upon  the  issue  of  a  priae  fight.    Id, 

H*  To  Cobstitutb  Labobnt,  THSBa  MUST  bb  Somb  Bbm otal  of  thb  Gooim» 
and  the  fekm  must,  at  least  for  an  instant,  be  in  entire  possession  ol 
them.  Therefore  it  ii  not  laroeny,  but  only  trespass,  to  shoot  a  hog» 
without  taking  possession  of  or  carrying  it  away,  e^en  though  the  intent 
be  felonious.    8UUe  ▼.  Seagkr,  404. 

4.  Thbbat  bt  Dbobasbd  to  Kill  Prisovbb,  made  several  weeks  before  the 
aot  of  killing,  does  not  mitigate  the  offense,  where  the  killing  was  not 
necessary  in  self-defense.  '  Siaie  t.  SeoU,  148. 

A.  Whbbb  Onb  or  thb  Pabtibs  ib  a  Fight  Dbawb  kib  Kkitb  without  no- 
tice to  the  other^  who  expects  only  a  fight  without  weapons,  the  formei 
stabbing  and  killing  the  other,  it  ii  murder.    Id, 

4,  Whbbb  thb  Pabtiib  wbbb  Quabbbuno,  and  a  third  peaon  was  endeavor- 
ing to  prevent  a  fight,  and  the  prisoner  backed,  and  the  deceased,  having 
no  weapon,  followed  him  eight  or  ten  steps,  when  the  prisoner,  without 
any  actual  combat  or  scuffle,  struck  the  fatal  blow,  the  crime  is  murder. 
Id, 

7*  Wbr  ov  Bbbob  dobs  not  Lib  in  Gbdobal  Casks  where  the  supreme 
court  has  no  power  to  correct  the  errors  appearing  in  the  record.  SUatt 
V.  Hand,  689. 

IL  Vbkdict  or  Acquittal  in  Cbdonal  Gasbs,  and  Judombnt  thbbkon,  de- 
termine the  prosecution  forever,  and  should  remain  unimpeached  for  tha 
protection  of  the  party  against  sny  future  proeeoution  lor  the 
oronse.    Id, 

See  Fobciblb  Entbt  and  Dbtainbb;  Imtanot,  8. 

DAMAGES. 

*    Hauob  Bntbbs  Dibbctlt  into  thb  EsmiATB  OF  Damaobs  only  in 
tions  for  injuries  affecting  character.    8tdUinff$  v.  Ocrb§U,  388. 

%,  Damages  should  bb  Such  as  will  Put  thb  PLAnmrr  in  thb  Saioi 
Situation  he  would  have  been  in  had  the  injury  alleged  not  been  com- 
mitted.   Id, 
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%,  Mmasobm  aw  DAMAon  iob  Bbbach  ov  Ezsodtoby  OoMnucT  Ikoludxs 
Lobs  of  Proiits  growing  immedUMy  oat  of  the  oontraot,  which  would 
hftve  been  realised  from  its  fall  performaDce,  hot  not  lots  of  profiti  or 
other  damagee  arising  oat  of  coUateral  nndertakinga  entered  into  on 
the  faith  of  the  oontract    MaderUm  ▼.  Mayor  o/BrooUyn,  88. 

i.  PLAXMTinr's  Damaobs  Includs  Loss  of  Pbofits  of  Ertibb  OcuraBAor  eo 
far  ai  onperformed,  where  he  faae  agreed  to  procure,  prepare,  and  fomlah 
materiala  for  a  bailding  to  be  erected  by  the  defendant  for  a  oettaan  ram^ 
payable  in  inatallmenti  ai  the  work  progreuea,  where,  after  part  per* 
lomuyioe,  the  defeodaat  refaaes  to  aooept  and  pay  for  farther  materially 
thoagh  the  time  for  fall  perfornianee  haa  not  arrived  and  the  pli^<«ti<f 
bat  not  prooored  all  the  materiala;  bat  the  plaintiff  ia  not  entitled  to 
oompenaation  for  loea  reaolting  from  hia  inability  to  comply  with  anb- 
oontraota  entered  into  with  other  partiee  to  prooore  the  reqaired  mate- 
riala.   Id, 

§k  ICbasubb  of  Daxaoes  n  DoviBXNcn  bstwiut  GomPKAor  Pkioi  ard 
OoCT  of  proooring  and  preparing  baUding-materiala  contracted  to  be 
fnmiahed  by  the  plaintiff  to  the  defendant  at  a  atipolated  price,  where 
the  defendant  breaka  the  contract  bef on  all  the  materiala  have  been  pro- 
onred  and  famiahed;  and  the  coat  ia  to  be  eatlmated  according  to  the 
state  of  the  market  at  the  date  of  the  breach  and  not  at  the  time  of  fall 
performance,  or  at  any  intermediate  time,  thoagh  the  action  ia  brought 
after  the  fall  time  haa  elapaed,  OMim,  on  thk  latter  point,  Bxabm- 
LK7,  J.    Id. 

8b  LoosbSfioijlativbOfihionb  AS  TO  CkMV  OF  PXBfOBMivoOoiiTaAOT  to  fur- 
nish bailding  materials  at  a  atipulated  price,  where  the  plaintiff  auea  for 
a  breach  ia  refuaing  to  accept  and  pay  for  them,  axe  not  to  be  taken,  but 
the  cost  is  to  be  ascertained  from  practical  men  of  experience  in  snob 
business,  with  due  regard  to  the  risks  and  contingencies  incident  to  the 
perfonnaooe  of  such  contracts.    Id, 

See  HiQBWATB,  4,  6t  Rsh aindkbs  akd  Kw^mammmi  TBADS-KABxai  S| 

TBnPABB,  4;  Tsoybb,  1,  8. 

DAMS. 
See  Highways,  4. 

D£Ca:AAEATION& 
See  BocnrDARUS,  1;  £hm>KNOB,  18^  Ifi,  10. 

DECREES. 
See  JuDGMinBi  Plbadzno  and  Practiox,  6;  Spboifio  PmoiaiAVoa 

DEDICATIOK. 

See  NuuANOi. 

DEEDS. 

1.  FnoPBBTT  PuBOHASKD  FOB  THB  Statb.— The  words  *<liia  heirs  and  aasjjm 
for  the  state  of  Sonth  Carolina,"  in  a  conveyance,  following  the  name  of 
a  solicitor  authorised  to  purchase  for  the  state,  do  not  import  a  trust  in 
him,  but  vest  the  legal  title  in  the  state.  Xomar  ▼.  Simpmmt  ^^^ 
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f.  I>nDs  ExMnriKD  dt  Blank  vt  Ovb  FiomtLT  Aormcfaami^  and  aftv- 
wsrdsfillad  np  V7  the  real  party  in  interest,  oomtttate  a  good  ooovejaooeu 
M 

IL  FOBMAL  AHD  GnODIOllIOini  DUJVZBT  OF  A  DUED  18   ITOT  BBSBIITIAU— If 

nothing  ranaina  to  be  performed  in  order  togiTeeflfoot  tothe  instnunent, 
iti  aigningy  aealing,  and  attestation  aa  a  Talid  inatniment  between  the 
partiee  win  make  it  complete  and  effeotoal,  although  the  inatrament  mnj 
be  left  in  the  poaaoaiion  of  the  baiycunor  or  grantor.  Fkmrar  ▼•  Bfidget^ 
489.' 

4b  Iv  TflBCoHBTiiiKnioy  ov  aDued,  wliere  there  ia  a  oontradiotion  in  the  de- 
aeription  of  the  premiaea  granted,  the  oonrt  mny  rejeot  part  of  the  de- 
aeription  aa  falae  or  mistaken,  for  the  porpoae  of  giving  eflfoot  to  the 
deed.    Nonoood  v.  Byrd^  407. 

ib  DoGBinxoir  dt  Deed  by  Mbtbb  aki>  BoiTima  kat  bx  TUated  as  8ub- 
PLuaAOBy  where  they  are  plainly  enraneoua,  and  the  intention  to  oonTvy 
another  traot  than  the  one  indioated  hf  the  metea  and  bonnda  ia  elenr 
npon  the  faoe  of  the  deed.    Id, 

ib  Pabol  BvmDKJB  18  iBADiinBiBLB  to  ahowthat  a  diliBrait  traot  from  the 
one  mentioned  in  the  deed  waa  intended  to  be  conveyed.    Id. 

7.  DiaaBXPTioir  bt  Kuiibbb  iir  a  Died  of  Trust  CkurTBTiNO  Lite  Stock, 
n  SuiviOEEBT,  and  parol  eridenoe  ia  admissible,  in  a  suit  brooght  Vy  the 
trostee  for  some  of  the  stoek  alleged  to  haTS  been  indnded  in  the  con- 
▼eyanoe^  to  prove  that  th^  were  nportua  of  the  atookconTeyed.  Bmtbmr 
r.Wkedip,  4X2. 

ib  a«E»urf^8  Deep  of  Fbofeett  Sold  u  vot  Bhtillbdto  Beoobd  nnder  tfaa 
leeotding  aots.    Seeekriti  y.  Biuhm,  2Sl. 

8m  OoTEVAVVii  FtA<n;  F&audulbbt  Oohvetavobs;  Pabsixioii,  8^  4i  TIaxa*' 

noBi  Taxmt  Deeds,  7,  8;  Wiub,  16. 

DB  FACTO  OFFEGKB& 

8m  lEJUBUEIOin,  1;  OfF1UB8  ASD  OffllUUE. 

DlfiFBASANOBS. 
See  IfosTOAOES,  4,  & 

DEFDnnoNa 

8m  Bbidobs,  2;  Gbaxpeett. 

DEUVEBT, 
8MOoionnr  Cabbtebh,  1,  2;  Dbeds^  S|  Saui^  L 

DEMAin). 

8m  NBOOVXABLB  Ijliri'HUMEWii  11. 

DEMUBBER. 
8m  Equmrt  U|  JuDOMENn,  28;  Puiadieo  AEDPftaoBOi^  4  14 

DEPOSITION& 
Sm  Bvidxnob,  8,  7«  17. 
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DESCBIFTION. 
See  DxBDS,  4»  5,  7. 

DBVISBS. 
8m  Obibitablb  Usbb,  1;  Wiuui»  12;  lA. 

DIS00VEB7. 
Bee  Equxtt,  9,  10. 

DISTBESa 
Bee  Patment,  11. 

DOMICILE. 
Bee  HBKAxn  or  Dbokasbd  Pawni»  1. 

dqnaho  causa  mobtb. 

Bee  Oms,  1»  2. 

EJECTMENT. 

L  IJMALTtaJtoMLTnBaoooinnDiHAir  AonovoirlBjvninv;  theeqnl* 
liee  of  tike  pertlee,  tf  say  eziik»  most  be  aettled  in  eaother  foran^  Aula 
T.  Amf,  201. 

IL  Ploov  OF  DnnnuiiT'fl  PoaBUBiOK  nr  EnoraanT  for  «  strip  of  land  lying 
akQg  A  diepated  diTirion  line  between  himaelf  and  the  plaintiff  ieinffloimt 
to  meintein  tbe  Mtian,  when  it  appears  that  he  has  oonstanUy  ohUmed 
tike  land  and  has  inolosed  it  by  a  f  eaoe  sqfiloient  to  define  the  extent  of 
his  olainif  and  that»  after  an  award  against  him  by  arbitrators,  he  has 
pewisted  in  his  olaiin  and  has  refused  to  surrender  the  land,  and  te 
esoape  liability  he  mnst  show  that,  before  the  action  was  bron^t,  he 
gave  the  plaintiff  notloe  that  he  renoonoed  his  olaim,  or  that  the  land 
washeldby  his  tenant  independentiy  of  him.    Stewturi  v.  Oam,  S8iL 

H  Im  Snommr  vw  Pubosasbb  or  Jnsnoi'a  Ezwnraiov  that  has  been  v» 
tamed  to  and  confirmed  by  the  ooonty  court,  the  defendant  can  not  dis- 
pute the  official  character  of  the  constable  who  served  the  wamnti  levied 
the  eoDSOBtlon,  and  gave  the  notice.    Burke  ▼.  JffiM,  Itt 

Bee  PABnnQir,  iw 

ELECnOMB. 
Bee  CosroBAnoMB,  6;  TsNaamTf  L 

EMINENT  DOMAIN. 

1.  Biaa*  vo  Tin  BfenrAn  PBon&rr  iob  Pubuo  Un  is  lecogDlMd  by  ths 
constftatMn  of  the  United  States.  Hk^fUtd  TioU  Bridge  Oo.  v.  Hturtf^rd 
ticB.R.  Co.,  716. 

%,  RaniBOATie  abb  Disionbdiob  Pdbuo  Usb,  and  under  the  right  d  eminent 
domain,  may  take  private  property,  npon  Jnst  compensation  being  made, 
althoogh  each  property  is  in  the  natore  d  a  franchise,  derived  from  a 
grant  of  the  legislature,  the  terms  and  conditions  d  wfaidk  have  been 
folly  ezecated.    IdL 
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EQUITY. 

L  Gbahcbbt  JuBnmonav  ov  thx  Gouan  of  PftH]i8n.yA]iXA  k  of  a  limiM 
ohaiMter,  ngnlfttad  by  wcpicM  pro^inoDa  of  stetatea,  and  oonfided  to 
Um  alreidy  ezlitiiig  oommon  law  triboiuJa*  and  do«a  not  embnoe  tbo 
poww  to  nwtralB  tlko  ooBBiniirion  of  acta  oootntfy  to  aqiiity,  imlaaB  auoh 
aoti  aro  alao  oootnHry  to  law,  aa  wdl  aa  prajudioial  to  the  intereato  of  tho 
oonmnuiity  or  the  righta  of  iadividiiala.    Haqnter  v.  Heyberger^  220L 

1  Bquixablb  Inmunan  qax  bx  RaAOWip  ajtb  Subjbctbd  to  thx  Patubt 
OF  Debts  only  throagh  the  aid  of  oonrta  of  equity.  Rice  ada.  BwnmU^ 
898. 

&  Fyrm  ▼.  Ifooil,  2  MdMoIlaii,  281,  and  i^ori,  TVkKm,  v.  CaUtmU,  S  Hill, 
248,  reviewed,  diatingaiahed,  and  anatained,  bat  held  that  they  ooold 
not  be  aafeiy  rsated  on  the  prindplfla  therein  aaanmed.    Id, 

4.  CouBT  OF  Equitt  DOBS  BOT  AcT  UPON  THB  Pbobatb  before  the  Ordinary  of 
an  instrainent  pnrporttng  to  be  the  will  of  a  married  woman,  exeoated 
under  a  power  aeoored  to  her  while  diaooyert,  to  give  and  beqneath  her 
property,  bat  reqnirea  that  the  inatrament  ahaH  be  proved  before  it,  to 
be  each  aa  waa  required  by  the  power.     Lmgh  v.  BmUk,  182. 

ft.  PBOPBBrr  Appozbtbd  ubbbb  a  Oebbral  Powkb  Fobmb  Assbib  in  equity 
for  the  payment  of  the  appointor*k  debts,  inpreferanoe  to  all  olaima  upon 
him  by  vcdunteeia,  either  aa  legateaa  or  appointeea.     IdL 

i^  Idbm. — ^Property  in  handa  of  an  appointee  in  tmat  oan  not  be  raaehed  aa 
aaaeto  by  an  action  at  law,  but  only  through  the  aid  of  a  oonrt  of  equity; 
therefore  a  Judgment  oblauMd  by  the  oomplainant  againat  the  appointee 
in  a  oonrt  of  law  ia  void  and  of  no  eflbot.     /d. 

7.  AflsiOBXB  or  BQvnr  atanda  ahaolntely  in  tfaeplaoeof  hjaaaaigwr,  and  it  la 

the  same  aa  if  the  oootraet  had  been  originally  made  with  the  sarignae, 
upon  preoiaely  the  aame  tmna  aa  with  the  original  partiea.  SnAtk  v. 
HHttaK  17ft. 
8b  AsnoBBB  nr  Equxtt  ufov  Bbsoibbiok  of  Govnuov  of  porohaseiaaBtitlad 
to  reoover  from  the  vandor  tiie  whole  porohaae  money  paid,  both  that 
paid  by  himaelf  and  that  paid  by  hia  aaaignor.    Id. 

8.  Whbbb  Bnx  fob  Disoovxbt  CteABOBS  Baaras*  UKnr  Sbobbt  ttaxa  for 

the  benefit  of  alavea,  the  defendant  muat  answer  aa  to  the  truth  of  the 
charge.     Thmnpwn  v.  AaoUa,  168. 

10.   PLAIKTIfVB  KAVB  RlOHT  TO  A  DiSOOVBBTOF  DBFBimABI^S  BbUOOUB  Bb- 

UBF  where  the  objeot  of  the  inquiry  is  to  ascertain  from  it  as  evidenoa 
whether  a  testatrix  did  not  make  a  beqneat  of  n^groea  to  the  defendant^ 
upon  some  aecret  underatanding  that  ha  would  not  hold  the  n^groea  In 
aarvitude.    Id. 

11.  Fazlubb  to  Dbkub  to  a  Bill  dt  Equxtt  which  atataa  a  oaaae  of  aotiott 
in  the  alternative,  one  aUsgation  of  which  ia  inauffident,  and  anawaiing 
the  aame,  ia  a  waiver  of  auoh  objection  to  the  biU,  and  can  not  be  taken 
advantage  of  on  appeal.    Aiidtwm  v.  McOcft  860. 

12.  Whbbb Pabttmat  Avail HzMSBLF  of  Dbfbnbb  bitbbbat  Lawob  or 
Equitt,  if  he  dedinea  to  make  def enae  at  law,  he  may  affearwardi  raaort 
to  equi^  for  relief.    Hempttead  v.  Wathbu.  688. 

llL  CouBT  OF  Chanobbt  Nbvbb  Bbvibwb  Dbodiobs  of  OofTBF  OF  Law  of 
eompetent  Juriadiotion,  but  in  all  caaea  treata  the  auljaot  ao  daoided  aa 
finally  adjudicated.    Id. 
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14,  "Bqam  will  Rbubvx  aoaimbt  a  Judomeht  obteined  in  an  Mtion  *t  law 
in  which  the  oomplafaunt  wm  not  Mired  with  prooeei*  and  of  which  he 
had  no  notice,  if  it  appean  from  the  altegations  of  the  bill  that  the  ooai« 
pUunant  had  a  good  defenae  to  aooh  action.    Ore^  y.  Dexier,  008. 

Bee  AonoHB;  ABStavwDm;  CH4KmRT.a  Uan,  8;  Oohfboiosi;  OosroBa- 
nova,  8;  EnBonoiiT,  1;  Fsaudulbht  OoirvxTANon,  2,  8;  IvyAiiurt  8| 
JmuBDionoN,  1;  Mawitw>  Woimr,  8;  MnxAn;  NioonABui  bmair- 
miiTS,  8,  19;  Nonos;  Pabtition;  Plbaoino  axi>  'PtkAonxm,  ll^  U| 
Sraamo  Fkbiobmahob;  Statotb  ov  Limitatioiib;  SmtwiMUf,  8b  7t 
Tkoan  ahd  TBi»nBi»  9|  Wnxa^  12. 

SBBOR. 
gatOBmnuL  L&w,  7t  PXAADnra  amd  TBMOgnm,  1M& 

B8GB0W. 
8ae  NioonABui  iNBiBUMxim,  8^ 

ESTATES  OF  DECEASED  PEBS0K8. 

1.  PlnC»ALE8TATBOFADB(SDEZIT9lOBTHxPUBltiraBO(riBl8l)OaHHKNI, 

nmat  be  treated  aa  having  no  other  location  than  that  of  hia  ^<m«M^^  al 
the  time  of  hia  death.     Vrwim  v.  Van  Hornet  94. 

i.  GlADI  SiOUBXD  BT  MOBiTOAOB  NUED  NOT  BB  PbBSBHTBD  AaAIBBT  BRAn 

OF  Dbobasbd  Mobtoaqob,  bat  the  creditor  may  rely  on  hia  aeoniilj. 
Pntfiam  v.  RuaudL^  478. 
SL  Lboatbb  is  Ebtitlbd  to  Pubsub  AasBTS  of  the  eatate  ao  long  aa  they  CQtt* 
tinne  to  be  held  by  the  execator;  and  hia  right  ia  not  affected  by  tha 
removal  of  the  aaaeta  into  another  joriadiction.  WUUammm  y.  Branek 
Bankt^n. 

4.  AflSBraOVTBBTATOBlfAYBBSBIZBDAHDSOLDinffDBBExaOirnOiryiBaette 

by  an  individnal  creditor  againat  the  ezecator»  wheneyer  there  haa  bean 
a  4ewMte0tt.  Id, 
8L  Whbbb  Dbcbpbbt'b  PBOPBary  m  Sold  oh  Exbootioh  AOAnwr  EiButiTum 
Indiyidnally,  it  ia  freed  from  the  lien  of  a  legatee'a  ekim,  if  the  latter 
faila  to  interpoae  it  in  sach  a  manner  aa  to  enable  the  credlton  to  ccn- 
teat;  notice  at  the  sale  that  saoh  legacy  ia  nnpaid  doea  not  affect  the 
rlghta  of  the  porchaaera.  (Per  Qoldthwaitb»  J.,  not  ccncnired  in  by 
the  majority  of  the  court)    Id, 

See  Ezboutobs  and  ADMnrxsTBATOBs;  MnrABB^  81 

ESTOPPEL. 

WnBp  Wbo  n  A  Lbqatbb  ahd  Exboutbzz  ov  bie  Htobabd^  Wiul»  and 
who  provea  the  aame  and  aooepta  the  beneflta  thereof  ia  eatopped  frooa 
afterwaida  awerHng  any  claim  in  hoatUity  tberatOb  JtoieJfat  t.  Jfeal* 
ffOtnBrjff  290. 

Sea  AsBEXBATioir  ahd  Awaxd^  2;  BiacRnoMT,  8;  SEATon  ov  LiHneAnoB%  % 

EViOTlOK. 
See  OovBiTAim,  18L 

Am.  Dao.  Vol.  ZUK— M 


786  Inbex. 

EVn>SNC& 

L  Oooan  abb  hot  Boubd,  bz  onrioio,  10  Takb  Noim  ov  shb  L4wb  of 

oilMr  ffettei.    Afton  v.  Ptofner,  187. 
f.  Laws  of  Oibbe  Statbb,  whbv  a  QuBBnoir  Dbpbhm  urar  IteK,  an  • 

part  of  the  eridonoe  in  the  oaee,  and  mint  be  proved  ee  may  ottiar  ImI 

Id. 

%  BmKBBOB  uu&t  BB  Oobubbd  to  iBBVB  between  the  perliee;  it  murt  le- 
late  to  and  be  eonneoted  with  the  tnymotion  it  ia  oflBsted  to  elneidata, 
and  thia  oonneotion  moat  be  iimneHlate,  and  not  ramote  or  far-fetoiied. 
OkU  ▼.  Pawea,  605. 

4b  Idbii.— What  the  plaintiff  aaid  or  did  when  he  portioned  hia  other  dangfa- 
tna,  !■  not  competent  teatimony  aa  to  whether  properly  pat  in  poaiai 
aion  of  a  third  daoghter  on  her  marriage  ia  a  gift  or  a  loan;  and  of  tiia 
aame  deooription  are  dedaratioDa  of  the  plaintiff  aa  to  hia  fnture  oon- 
dnot  in  relation  to  the  marriage  portiona  of  hia  other  danghtera.    I4L 

i»  BvuDBMUB  TBAT  SoN-i v-LAW  Paid  TAXsa  OK  Pbopbbtt  placed  in  hia  haada 
after  the  maniage,  ia  not  admiauble,  aa  ■bowing  a  gift,  aa  he  would  have 
to  pay  the  taxes  if  only  entitled  to  the  naa.    Id, 

ib  Whbbb  Bxamination  or  Chibv  ow  a  Deposition  is  Bzgludbd  beoanae  the 
anbjeot-matter  of  the  examination  was  inadmianble,  the  erom-examina- 
tion  moat  ahare  the  aame  &te.    Id, 

7.  Iv  OounaaiON  dobs  kot  Rbquibx  Dxpositiob  to  bb  Taxbv  at  abt  Pab- 
TioCLAB  Plaox,  bot  the  notice  which  pointed  oat  the  time  and  plaoe 
waa  ineloaed  by  the  commiaaioner  and  aent  with  the  depoaition  to  the 
coort,  it  will  be  preaamed  that  the  depoaition  waa  taken  according  to  the 
notice  nntil  acme  proof  ia  made  creating  a  doabt  of  ita  correctneaa.    Id, 

%,  8HBBiVf*8  Dkbd  ow  Lakd  Sold  bt  his  Pbbdbobssob  ia  inadmiaaible  in  evi- 
dence, anleaa  accompanied  by  the  record  of  the  order  of  the  court,  an- 
thoriring  aach  conveyance  to  be  made.  Such  order  will  not  be  preaamed 
to  have  been  made  from  the  ancceeding  aherifi*a  acknowledgment  of  the 
deeou    oeecamt  v.  jumbm,  zoi. 

9«  PBBSUXFTioir  THAT  THB  PBOOBBDiNas  OB  A  GouBT  OB  Bboobd  have  been 
rightly  done,  ariaea  only  between  the  partiea  to  anch  ptoceedinga;  never 
between  a  party  and  a  atranger.    Id, 

Uk  Attbbtbd  Copt  of  a  Rboo&ded  Instbumbnt  is  vot  Compbtbbt  Bvij>bii«b» 
where  the  original  would  not  be.     Id, 

II.  Tbaksgbipt  fbom  a  Justicb's  Goubt  of  Avothbb  Statb»  with  the  oer> 
tificate  of  the  clerk  of  the  county,  ia  improperly  received  aa  evideneep 
nnleaa  it  firat  be  proved  that  a  juatice'a  court  in  auoh  atate  ia  not  a  ooorl 
of  record.    Peltan  v.  Plalntr,  197. 

IS,  Bbbob  IB  Admtitino  Impkopbb  TBSTOf  obt  is  Cubbd  by  proper  inatme 
tiona,  unleaa  it  ia  ahown  that  the  jury  mi^t  have  been  mlaled  bj  the 
evidence.    NorihampUm  Bank  v.  BaOiei,  297. 

Ul  Admissiobs  OB  DsoLARATioNS  OF  A  Vendob,  1£ai>b  bbfobb  or  at  the  time 
of  the  aale,  if  the  aame  would  be  admiaaible  againat  him,  are  admiaaible 
against  hia  vendee,  notwithatanding  auoh  vendor  ia  a  competent  witneaa, 
and  within  the  proceaa  of  the  court.    Hortcn  v.  SmUh^  028. 

14b  Failubb  to  Admit  such  Evibbmcb,  if  it  dobs  not  Injubiooslt  Affbot 
the  party  offering  it,  will  not  warrant  a  reveraal.    Id, 
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1&  DlOLABATlOini  OW  PrIOB  HoLDBR  of  NbOOTIABLB  Nom  TA42f8FnBSD 

AfRB  Matubitt  to  tk  pQiobMer  for  *  valnable  ooniiderfttioii,  are  not 
adminible  in  mn  action  brought  on  the  note  by  sach  pnrohaaer.  Paige  t. 
Ooflnom,  68. 

14  OnmuL  BuLi  is  that  Diolabationb  of  VBimo&  of  Chatibl,  or  of  a 
prior  holder  of  a  note,  are  admianble  against  a  saboeqnent  pnichaaer  lor 
▼alne  only  where  the  declarations  are  made  by  the  real  party  in  interest^ 
or  by  one  through  whom  the  plaintiff  claims  as  a  privy  by  representa- 
tion, as  in  cases  of  bankruptcy,  death,  and  the  like.     Id, 

17«  Qnx  Pabtt  kat  Read  Portions  of  Deposition  Taken  by  the  Othee 
Pabtt,  leaving  the  latter,  if  he  chooses,  to  read  the  residue,  provided  it 
Is  competent  evidence,    CtUhoun  v.  Uays,  27ft. 

18.  Book  of  Oeioinajl  Sntbiss  Kept  bt  Dbgeabed  BoABDDro-HonsE 
Eeefeb,  in  the  form  of  a  ledger,  is  admissible  in  evidenoe»  on  proof  of 
his  handwriting.    OdiU  v.  OulbeH,  317. 

10.  Sum  nr  Contbovsbst,  to  Oivb  Coubt  Jubibdiotion,  ib  Sim  Demanded  in 
the  complaint,  under  the  Pennsylvania  statute,  and  if  that  is  sufficient, 
but  is  reduced  below  the  required  amount  by  set-ofi,  the  court  neverthe- 
less has  jurisdiction,  and  the  plaintiff  is  entitled  to  costs.    Jd, 

SOL  AooouNT  OF  Sales  Rendk&ed  bt  an  Agent  to  his  principal  is  ^mjarfkiji 
in  evidence  against  the  shipper,  if  the  former  was  also  tlie  agent  of  the 
latter.     Ball  v.  Bank  qf  Alahama,  649. 

SL  Pabol  Evidence  is  Admtswtbi.r  in  Explanation  of  a  Wbitten  Con- 
TBACT  to  show  the  situation  of  the  parties,  the  object  in  view,  and  the 
consideration,  but  not  to  contradict  or  control  the  same.  BaUMn  v.  Cfmr- 
ier,  735. 

S8.  EVIDENOE  OF  A  SOBIVENEB  EMPLOYED  TO  DbaW  A  MaBBISOE  SeCTLEMEET 

is  admissible  to  prove  a  mistake  therein.    Id, 
Bee  BouNDABiES*  1;  Common  Cabbiebs,  2;  Bjboxmeet,  6;  Ozm,  6;  Slav- 
deb;  Taxation,  2;  Wilis,  2,  & 

EXECUTIONS. 

L  Execution  is  Defective,  Ebbonbous,  and  Voidable,  Issued  upon  a 
Judgment  recovered  in  another  county  by  one  pemn  to  the  use  of  an- 
other, which,  does  not  recite  to  whose  use,  and  where  also  the  origiiial 
execution  was  issued  by  one  justice  and  the  execution  based  on  it  redted 
another  justice,  end  where  the  certificate  annexed  to  the  trsaseript  of 
the  execution  is  signed  by  a  person  as  clerk  without  saying  of  what 
county  or  court.    Sttvauon  v.  McLean,  434. 

IL  No  One  but  Execution  Debtob,  ob  his  Legal  Repbesentative,  can,  on 
distribution  of  the  proceeds  of  an  execution  sale,  object  to  a  mere  irreg- 
ularity in  the  rendering  of  the  judgment,  or  in  the  issuing  of  tiie  execu- 
tion. Nor  will  even  he  be  permitted  to  do  so  collaterally,  or  in  any  other 
way  than  by  suing  out  a  writ  of  error,  or  by  making  application  to  the 
oonrt  in  which  the  judgment  was  entered  or  from  which  the  executioii 
Issued,  to  vacate  it  or  set  it  aside.    Lowber  ds  WUmet^e  Appeal^  902. 

ftp  Tbustbe  undkb  Tbustbe  Pbookss  mat  Have  Audita  Quebela  to  Vacate 
Void  Exbcution  issued  against  hun,  being  regarded  as  a  party  to  the 
execution.     WUaon  v.  Fleming,  531. 

4b  ExEOOTiON  MiSDBSCRiBiNO  JUDGMENT  AS  TO  AMOUNT  of  rccovery,  may  be 
avoided  by  aiudila  quereku    /dL 
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ik  Srbovf,  to  Whom  Sivbral  EzacunoNS  aoahtst  the  Sake  DmvDAm 
are  delivered,  Bhould  execute  the  fint  which  is  delivered  to  him.  If, 
howeveTy  he  levy  upon  the  goode  of  the  defendant  by  virtue  of  the  writ 
last  delivered,  and  eeUa  the  same,  the  property  in  the  gooda  ia  traaa- 
larred  by  the  aale,  and  oan  not  be  aeiaed  nnder  the  first  ezeoation.  Me 
CUBamd  v.  SUngti^f,  224. 

iw  To  Atoid  the  BmcT  of  a  Bctubv  Mai>s  ov  ak  ErECunoH,  a  aherifl 
oan  not  show  by  parol,  that  in  fact  a  levy  waa  made  on  the  same  prop- 
erty Vy  virtue  of  tkjieri/acia$  first  delivered  to  him,  nor  give  in  evidsnoe 
a  levy  wliibh  had  never  been  attaohed  to  the  writ  nor  retomed  with  il 
Id. 

7.  Bqujitabu  BraAn  dt  Pusokal  PsonBTT  ia  not  satqeot  to  exeontion  at 
law.    Bice  ada.  BmmUt  898. 

a,  Eatnrnov  oah  hot  ve  Tjmwtmd  ok  Oobvo&axb  FkAHomaB  Ain>  Biobss, 
or  on  property  wrnitial  to  tlie  enjoyment  thareoC  Siufuekamia  Ckmai 
Oik  V.  Bwham,  Zld. 

0.  Toub-Houu  OF  Gaval  Oomfavt  n  KxmiPT  ibom  Bxaoonov,  though  not 
on  the  site  of  the  canal,  if  neoeasaiy  to  the  enjoyment  of  the  oorponite 
lights  of  the  company.    Id. 

lOl  BiOBT  OF  Aaaov  to  Psbsonal  Pbopibtt,  which  if  enloroed,  might  rasolt 
in  the  recovery  of  the  posssssion  of  sach  property,  is  not  liable  to  seinirs 
on  mesne  or  final  process.    HorUm  v.  8mUk,  028. 

11*  OvLT  Glbab  ahb  SnfFiA  T&08TB  10&  TUX  Bunonr  of  tbm  I>aaoB  are 
liable  to  ezeoation  under  the  tenth  section  of  the  statate  of  franda. 
ads.  BumeUt  880. 

19L  Equitablb  IimBBBTB  OF  A  GuTtn  Qus  TlauBT,  when  mingled  and 

with  those  of  his  wife,  or  held  jointly  with  another  person,  are  not  liaUa 
to  ezeoation  onder  section  10  of  the  statate  of  frands.    Id. 

llL  HwiiAHi  mr  A  Shxbiif  of  Pbopkett  8xbd>  uvdir  Eumjutkut,  npon  re- 
oeipt  of  the  asaal  bond  stipalating  for  its  retam,  provided  it  is  foond  to 
be  the  property  of  the  defendant,  does  not  destroy  the  lien  of  the  ezeon* 
tion.  Sadi  lien  will  be  in  abeyaaoe  ontil  the  t^nnfUMAnQ  claims  to  the 
property  are  determined.    Dortmm  v.  Walker,  08C 

14b  PuXkOHASBR  AT  EZBCtTTION  8aLB  TaKXS  SlTBJBOr  TO  PUOB  MOBTQAOS  tO 

which  the  sate  is  aamoonced  to  be  sabjeot,  althongh  the  levy  waa  not 
made  sabjeot  thereto,  and  although  the  mortgage  is  not  the  first  inoom* 
farance.     Tower^s  AppropriaHont  819. 

1ft.  Statuts  Sobpkndino  fob  Om  Txab  Sales  oir  BzaouTioir  of  LAmw  for 
less  than  two  thirds  of  their  appraised  valae,  ia  not  prohibited  by  aeo- 
tion  10  of  article  1  of  the  oonstitation  of  the  United  Statea,  althongh  the 
judgment  upon  which  the  ezeoation  issaed  was  rendered  upon  a  oontraot 
made  previoas  to  the  enactment  of  sach  statute.  Ohadwidk  v.  ifoof«,287. 

lOi  Onb  Wbo  Claucs  Ttflb  throvoh  a  Shxbxtf'b  Salb^  most  show  the  an- 
thority  of  the  sheriff  to  make  the  conveyance.   Seeekriet  v.  BcmHh,  251. 

17.  Ib  thb  Computation  of  Tdcb  fbom  a  Cxbtaxb  Dat,  it  is  a  general  prin- 
ciple that  the  time  will  be  so  computed  as  to  save  the  right  intended  to 
be  favored  by  the  law,  or  to  be  seoared  by  the  parties  to  a  contract^  by 
including  or  ezdading  the  first  day.  Jonee  v.  Plagitenf  Btrnk,  471. 

10.  Dat  of  Ezboution  Sals,  onder  statate  allowing  a  redemption  "at  any 
time  within  two  years  after  snob  sale,"  is  ezolnded  in  the  oompiitalioB 
of  time.    Id. 
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10.  FABvr— Iir  Bbdexptioh  ow  Laih)^  Sold  uhdbb  EnounoK,  made  In  tb* 
naoM  of  the  debtor  by  a  porobMer  from  blm,  tbe  rigbt  tbcfeby  saonred 
innret  to  tbe  benefit  of  mob  pnrobMer,  and  «  bill  after  tbe  redemptum 
to  oompel  a  oonyiqraiioe  ia  properly  brongbt  in  tbe  name  of  tbe  pnrobaier. 
Id. 

70.  AnucATiov  ro  KuniBir  Land  Solb  ov  Sxiovtion  Mapb  aivwim 
Bliyxh  and  TwiLTB  oVuxsK.  AT  NiOBT  on  tbe  Uwt  day  allowed  bj  law, 
lalneeaaon.    Ex  parte  Bank  qf  Monroe,  61, 

91,  RiDEHpnoNSB  MUCT  OonPLT  Stuoxlt  WITH  Statuti,  or  be  takea  notb- 
ing.    Id, 

SSL  AiVEDAvxT  lOB  RxDUCPnoN  BT  AosBiTof  tk  redeembig  areditor  mnat  atate 
tbat  be  bi  agent,  merely  deaoribing  bim  aa  agent  not  being  aoffioient;  and 
it  moat  alao  state  tbe  tme  amoont  due  on  tbe  debt  poaitiYely,  and  not 
npon  belief,  and  moat  diacloae  tbe  afSant'a  meana  of  knowledge.    Id, 

See  AnAUUMKMTB,  1;  Oobfo&ations,  6;  EnoncxNT,  8;  Estatk  ofDmbabid 
PftBfloiiB,  4,  5;  JuBOXXKTS,  8,  10^  24-26;  PuuBnro  asd  PBAonoi,  25| 
SHUUffg;  Trvbxb  ahd  TBUvma,  8,  9;  Wills,  9. 

EXECUTORS  AND  ADMINISXRATOBS. 

L  BuLis  OF  Ooxx ok  Law,  amd  not  oub  Statxttb,  €k>vmK  tbe  natuxe  of  aa 
eoceontor's  title,  wben  be  acquires  possession  of  sUves  nnder  a  will  ezeonted 
and  probated  in  Virginia,  and  subsequently  remoTes  to  tbis  state,  wbere 
tbey  are  taken  in  execution  to  satisfy  bis  individual  debt,  no  evidenoe 
baving  been  offered  of  tbe  Uws  of  the  state  where  he  was  appointed. 
WUUcmimm  v.  Brttneh  Bamk,  617. 

Si  PBOFiBTr  BsMiTTiD  Hb&b  BT  FoRXiON  Adminxstbatob  oao  not  be  olaimed 
by  an  administrator  appointed  here,  either  aa  against  tbe  person  in  wlioae 
bands  it  might  happen  to  be,  or  against  tbe  foreign  administrator.    Id, 

%  PuBOHASB  OF  Land  Sold  BT  Omb'b  Self  AS  EzBouTOB,  is  a  Yidatioa  of 
duty  aa  trustee,  and  entitles  tbe  oeatoi  que  trwi  to  redress  in  a  ooort  of 
equity.    Bailey  v.  Bobinaonaf  640. 

4.  Upon  Salx  of  Land  bt  Exboutob  to  Himself,  tbe  eetM  que  truet  may 

obtain  a  resale  at  a  proper  upset  price,  but  he  can  not  subject  tbe  trustee 
to  payment  of  tbe  supposed  value  of  tbe  land  at  the  time  of  sale.    Id, 

A.  DXPBBOIATION  IN  VaLUI  OF  LaND  WILL  NOT  CHANOB  THX  RuLB  SS  tO  tbo 

sale  of  land  by  an  executor  to  himself.    Id, 

§,  Administbatob'b  Salx  of  Omo  Lands  bt  a  Viboinia  Covbt  ia  void,  for 
want  of  power.    Sabnond  v.  Prieet  204. 

7*  Pdbchaskbs,  with  Wab&antt,  from  a  Pubchasxb  at  a  Void  Adminis- 
tbatob'8  Salb,  can  not,  upon  tbe  death  and  insolvency  of  tbe  latter,  be 
substituted  for  bim,  in  his  claims  for  advances  to  tbe  estate  of  tbe  de- 
cedent.   Id, 

8.  BiOHT  OF  AN  Adminxstbatob  depends  upon  bis  grant  of  power  from  a 
proper  tribunaL     Vroam  v.  Van  Home,  94. 

5.  Obant  of  Admxnotbation  oan  not  Extend,  aa  a  matter  of  ri^t^  be- 

yond the  territory  of  tbe  state  in  which  it  is  granted.    Id, 

10.  Geneballt  an  Executor  ob  Administbatob  can  not  Sub  out  of  tbe 
state  in  which  he  was  appointed,  without  first  obtaining  ancillary  letters 
in  tbe  state  where  he  desires  to  bring  an  action.    Id, 

11.  Courts  of  New  York  have  Considered  Foreign  Exkgutobs  and  Ad- 
MDOBTBATOBS  ss  authorised  to  take  charge  of  property  and  receive  debta 
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In  th«t  state,  while  tbere  was  no  conflicting  grant,  and  no  necessity  to 
bring  an  action.    Id. 

li.  PATMBim  VounrTABiLT  Madb  to  a  Fobsion  ADMnnsmATOR  are  held 
eflbetnal  in  the  coarts  of  New  Torfc,  on  prindplss  of  national  comity. 
Id. 

llL  O&AVT  OF  ADMnmniAnoK  Bblatu  to  thi  Dbath  of  vbm  IsmanAxm^ 
and  Isgaliswa  all  intermediate  acts  of  the  administrator;  and  snch  admin- 
istrator can  not  by  sait  avoid  acts  done  or  recover  property  tnuosferred 
bj  him  after  snch  death  and  before  his  appolntmeot.     Id, 

14.  PEBflov  IS  NOT,  Pboperlt  fiPKAKiiro,  AV  EzBOUTOB,  though  i^spointed 
soeh  by  a  testamentary  instniment  ezeonted  by  a/enie  eimert  nnder  a  power 
contained  in  the  marriage  contract^  bat  is  an  appointee  in  trust  to  carry 
oat  the  intentions  of  the  appointor,  as  either  expressed  by  her  or  implied 
in  law;  bat  the  appointee  onder  snch  an  iostrament  takes  to  the  same  ex- 
tent and  for  the  same  parposes  as  an  ezeontor.    Leigh  ▼.  8mkht  182. 

8ao  AcxxiBD  A]n>  SATisrAonoN;  Bratb  of  I^mbasbd  PkBsoire,  IMS;  Bs- 
TOPPiL;  Fbauduudit  OovTSTAKon,  5;  JuDCOonns,  11,  18;  SEAfoia 
ov  LnoTAnovBt  8;  SuxBOOAnoir. 

FACTOBS. 

inrrsB  Who  Aobbib  to  Aooipt  Two  pbr  Onrr.  fob  Bsohahob  apon 
the  net  amoont  of  sales  made  by  his  agent  at  a  distant  place,  is  not 
entitled  to  take  advantage  of  the  flaotaations  in  the  price  of  exchange 
between  snch  place  and  the  point  of  shipment.    BaU  v.  Bamk  ^  AU^ 

FALSE  BBPBBSENTATION& 
See  FBAinx 

FENCES. 

L  PABasxmir  Fmon,  ubdsb  thi  Act  of  1807*  are  the  Joint  property  of  tbs 
adjoining  proprietois,  and  upon  each  Is  enjoined  the  daty  of  keeping 
them  in  good  repair.     Walket  v.  Watnm^  646. 

IL  ADJomiNO  Pbopbutob  oak  not  Maintain  an  AanxOK  against  his  imme- 
diate neighbor  for  an  injory  caosed  by  an  insaffident  fence.    Id, 

%.  Adjoinino  Pbofborob  kat,  aftxb  Afplioation  to  his  Immkdiatb 
NxiGHBOB  to  repair  the  partition  fence,  and  his  refasal  so  to  do,  perform 
the  necessary  work  himself,  and  recover  therefor,  althoogh  the  reviewers 
contemplated  by  the  statate  have  not  been  appointed.    Id. 

4,  TBMStABB  D0K8  NOT  LiB  AT  THX  Instanob  OF  an  adjoining  proprietor, 
against  Us  neighbor,  for  the  breach  of  an  agreenient  to  keep  the  parH- 
tfen  fence  In  repair.    Id. 

See  HiOHWAT8»  1»  2. 

FEBBIBS. 
See  Bbidobs^  4 

FISHERY. 
See  Watbbcoubsb^  8^ 


Index.  791 

FIXTUBBS. 

QofMEM^  n  »«  A  VaauMMp  though  attached  to  the  gfai-hooae  bj  a  hne^ 
but  it  a  peraanal  ohatlel  which  does  not  ordiaarily  pan  hy  a  oonvi^yaBoa 
of  the  gramid  on  whioh  it  stands,    ffaaieoek  v.  Jordan^  000. 

FLATB. 

QoKtrntsaKm  ow  Lajkm  BoBDamvQ  on  Flats  ov  AnriB  passes  the  fbtsaa 
appnrtenanossy  unless  th^  are  expressly  ezofaided.  Jcm»  t.  Jmmept  SOQl 

FOBCIBLB  ENTRY  AND  DBTAINEB. 

L  Fnasfwioy  n  SuvnGDorr  to  Sustain  Indioxmxnt  io&  Foeoibui  Entbt 
and  detainer  where  the  proseoator  has  aotoally  entered  npon  and  ooon- 
pied  the  promises;  and  it  is  not  neoessary  the  proseoator  should  show 
tfaait  liis  possession  was  held  under  title  in  any  other  sense  tlian  that  it 
was  peaoeaUy  held  and  enjoyed  by  him  at  the  time  tlie  fordUe  aot  was 
done  by  the  defendant    StaU  v.  PoUok,  140. 

IL  FKB80NAL  ViOLINOS  IS  NOT  NbOBSSABT  TO  GONBTmm  FOBODLB  BnTBT. 

If  the  party,  either  by  his  behavior  or  speech,  at  the  time  of  liis  entry 
gives  tliose  who  are  in  possesnon  just  cause  to  fear  that  he  will  do  them 
some  bodily  hann  if  they  do  not  give  way  to  him,  his  entry  is  esteemed 
fadUe.    Id. 

FOKEGLOSUBE. 
See  MoBTOAoas,  2,  14, 15. 

FOEEIGN  ADMINISTRATOK 
See  Bbhdtobs  and  Adminibtbatobs^  2,  Q^  U»  Ul 

FOBSION  ATTACHMENia 
See  AriAOHMBNTS,  4i 

FOBEION  JUDOMENTa 

See  JUDOMBNTB,  2,  di 

FOBFETTUBB, 

See  OOBFOBATIONB,  (Mb 

FOBTHOOMINa  BOND& 
See  BbcBOunoNBi  13. 

FRANCHISES. 

SSASB  n  NOV  PmSUMBD  TO  HATB  SUBBXNDBBBD  PUBUO  FbABOHDII^  SOeh  BB 

Hs  oantvol  ofsr  a  navigable  river,  in  the  absence  of  oonolnshre  praoC  of 
aaintsntion  todoso.    8u$quehatma Oamai Co.  Y.WrigJU^  Z12, 
See  OonvoRAnoHB,  6,  7;  Eminbnt  Domain,  2;  BzB0DnoB%  $, 

FRAUD. 

IkADD— Fact  that  a  Fatbbb  dobs  not  Doolobb  to  bd  Gbiuxbbv  all  tliB 
facts  in  relation  to  their  grandfather^  will  and  his  own  rsoeptlOB  of 
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money  from  the  estate,  doee  not  oonstitate  f imnd,  wlien  the  will  it  ob 
reoord.  AUter,  h*d  he  made  falae  repreeentationi  to  them  by  whioh  they 
were  praveated  from  inTeetigating  the  matter  end  eeoertMBing  tiieir  1^ 
of  aotioay  and  then  the  etatate  of  limitatians  would  ^mwiinmin^  to  nia 
only  from  the  time  the  oaase  of  action  was  diaoowed.  Sa^tfie  v.  ffaO^ 
427. 
Bee  Aonror,  4;  Judomints,  20^  21;  Mobtoaoss,  12;  SpiOEfio  Psbiobm- 

▲Kos;  Tbubis  and  TEuania,  7,  8. 

FRAUDULENT  00NVE7ANCBS. 

L  0nD»  VonuBLi  ukdbr  thb  Statotb  of  Feau]m»  oak  osvr  bx  Im- 
FlAOBSD  by  peraooa  who  have  recovered  a  judgment  or  deoree  a^Moat  the 
grantor.     WiUianu  v.  Tipton^  420. 

IL  FbAUBULCMT  CONVBTAKCXa—SuSSTTy  BXFOBB  LO68    InOUBRXD  OE  FaT- 

MDVtS  Mads  by  him,  has  no  right  in  a  oonrt  of  equity  to  avoid,  aa  fnuidn- 
knt,  a  oonveyanoe  of  his  principal,  on  the  ground  that  he  fears  he  may 
beoome  the  ereditor  of  his  principal  by  being  subject  to  pay.    Id, 

IL  SUBKIT  MAT  BX  SUBSTITUTXD  TO  THB  B1OBT8  OF  A  JODOMBXTT  CBBDITOII, 

to  the  extent  he  has  satisfied  the  judgment,  and  in  that  oharacter  may 
oome  into  equity  and  avoid  a  fraudulent  oonveyanoe  by  the  judgment 
debtor,  and  subject  the  land  to  a  satisfaction  of  hia  demand.    Id. 

4  FkAUDULBBT  AflSiONif XNT  IS  Valid  AS  AQAivsT  AsBioiTOB  and  his  repre- 
sentatives; by  force  of  the  statute  such  an  assignment  is  void  only  as 
against  creditors.    CoUrame  v.  Canuey,  168. 

A.  Administbator  of  Abbionob  oak  not  Sbt  Asn>B  Fbaudulxbt  Assiok- 
MBVT,  although  he  alleges  in  his  bill  that  he  is  a  creditor;  an  adminis- 
trator stands  in  no  better  situation  than  his  intestate  would.    Id, 

iw  OoMTBAcr  BBTWBXN  THB  Lbssob  OF  A  Blast  Fubvaob  and  his  lessee,  pro- 
viding that  the  former  may  control  the  sales  of  iron,  and  reodve  pay- 
ment therefor,  until  a  sum  sufficient  to  meet  all  his  present  or  future 
liabilities  is  raised,  and  may  dispose  of  stock  to  raise  funds  for  such 
purpose^  but  also  providing  that  such  sales  should  not  be  fsster  than  was 
neoesmry  to  raise  such  funds,  does  not  restrict  the  lessor  from  making 
sales  before  his  liabilities  accrue,  or  render  sales  made  in  ezcess  thereof 
void.  Such  contract  is  not  fraudulent  as  to  the  creditois  of  the 
because  the  same  is  kept  secret.    CaUsin$  v.  £odhoood^  729. 

!•  8alb  of  Pxbsqnal  Pbofbbtt,  Uvaooompahibd  bt  OsAira^B  of 
Is  void  as  to  the  creditors  of  the  vendor.    Id, 

%,  GBBDIXOBMATRBSOBTTOALLTHBMBABBWHIOBTBBLAlrfaMplaoedlB 

his  hands  for  the  security  of  his  debt.     Id, 

GAHINO. 
See  Indbmnitt,  1. 

OAfiinSHMSNT. 
See  Attaohhxnts,  4. 

GIFTS. 

L  Donatio  OAimA  Mosna,  to  bb  Valid,  must  be  made  in  oontemplatioQ  oi 
approaching  death,  to  take  efifeot  only  in  case  the  donor  dies,  and  must  be 
accompanied  by  actual  delivery.    HoOeif  v.  Adami,  BOS, 
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±  DoMATio  Cauma  Mosans  of  Dokob'b  Notb,  payaUe  oat  of  his  estate  after 
hie  death,  IB  invalid.    Id. 

IL  AssuTF  ow  DoHBB  IS  Pbssdiixd  in  the  case  of  a  donation;  to  the  aote  of 
the  donor  we  must  look  to  asoerfeain  iti  tme  oharaoter,  and  it  is  whoUj 
nnimportant  whether  the  donee  ia  present  or  not  at  the  time  of  the  deo* 
lantion  or  aet^  which  manifests  the  character  of  the  donation.    OUU  v* 

4  Out  will  bb  Pukuiod  when  pwpetiy  is  sent  home  with  a  newly  mar- 
ried ooaple  by  the  parents,  nnless  at  the  time  a  less  estate  Is  declared  or 
limited.    Id. 

fib  Faokb  abb  AsmaojUM  Wmxm  Anoiu>  RvromoM  ov  Lfrsimov  whether 
the  property  is  intended  as  a  gift  or  loan,  as  a  part  of  the  net  g^ttm,    id. 

See  BviDBHUB,  4,  & 

GRANTS. 

Pasbhtbb  ov  Labd  u  ImrBsrrBD  with  Sbdoh  of  it,  if  no  prior  psksBl  faaa 
been  iasoed.    Omrton*s  ffein  t.  Danfiuon^  544. 

See  Bbtdobis  1,  8;  Statutb  aw  loaumam,  •. 

GUABDIAK  AND  WABD. 

I.  A  Faxbzb  n  TBB  Katubal  GuABDiAir  or  bib  Obhabbv;  but  he  is  the' 
gnardian  for  nnxtore  only,  and  has  no  anthorityto  Intsnneddle  with 
theiresfeate.    Hapnier.  Hatt,4SfJ. 

M,  OVABDIAK  n  OIVLT  BSQUIBBD  TO  USB  THAT  DbOBBB  OF  ViOILAHOB  in  ths 

management  of  liis  ward's  property,  whioh  a  man  of  ordinary  skill  and 
prudence  ezerdsee  in  the  conduct  of  liis  own  afibirs.  And  where  joint 
goardians  apportion  the  dntiee  of  their  trost  between  them,  according  to 
the  pecolisr  qnalifioations  of  each,  and  one  allows  the  other,  who  ap- 
peared to  be  in  affluent  droumstances,  to  take  diarge  of  all  the  money 
of  the  estate,  he  will  be  liable  to  acooont  onlyfor  the  property  thatoama 
to  his  own  hands,  bat  not  for  losses  occasioned  by  the  insolmiQy  of  liis 
colleagne,  if  he  acts  with  reasonable  vigilance  and  good  laith.    Jmutf 

Sea  HuBBAVD  ahd  Wifb,  8^  4 

HIGHWAYS. 

1.  Public  Htohwat  mat  bb  Cbbatkd  bt  Aboftion  and  ^8l^  and  the  owner 
may  thereby  lose  his  right  to  fence  in  and  control  the  use  of  the  land. 
BlcdgtU  Y.  RoyidUm.  476. 

S.  BoAD  (UN  BB  Opbnbd  onlt  BT  Selbotmbn  of  a  town  by  a  eertlfioate  doly 
recorded,  or  by  some  other  act  nneqoiTOcal  in  its  character.    Id. 

JL  Latino  Opbn  Nbw  Road  db  faoto  fob  Tbavbl,  Diboontinuino  Old 
BoAD  and  shutting  it  up,  and  expending  highway  tax  upon  the  new 
road,  on  the  part  of  the  selectmen  of  a  town,  are  such  unequiTocal  acts 
as,  if  acquiesced  in  by  the  town,  will  constitute  an  adoption  of  the  new 
road,  and  render  the  town  liable  for  injuries  arising  from  want  of  repair 
thereof;  so,  though  the  fences  shutting  in  the  new  road  were  first  opened 
by  private  persons  or  by  the  injured  party  himself,  if  the  selectmen  leavi 
the  road  open  and  shut  up  the  old  road.    Id. 
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4b  Wo^  Damaox  OB  IirjimT  to  a  Pvbuo  Higbwat  Gaosbd  vr  Couaanam 
or  Watke  in  a  Dak,  and  the  ootting  of  the  dam  hf  the  ownar  to  pro- 
▼ant  a  braaoh  in  another  plaoe,  aaoh  owner  of  the  dam  ia  liahla.  AMt 
V.  Knotta,  Z96, 

fib  Wbbbi  ah  IirjUBT  0  Gau8B>  bt  an  Acrr  ow  tbm  DamroAine;  Hb  gab 
HOT  BzooxiPAra  HnmBi.T  by  apaonlationa  or  ooajeotiira  aa  to  wfaal 
greater  damage  might  haTe  hiqppened  if  he  had  omitted  the  aot  charged. 

Id. 

See  NuiaANCB. 

HOLOOBAPHIC  WILL& 
See  Wilis,  3. 

HUSBAND  AKD  WIFE. 

1.  OovTBTABOB  TO  HuBBABB  ABB  Wm  TeatB  in  them  a  pecaliar  eatate»  hav- 
ing, like  joint  teoanqy,  the  attribute  of  aorvivorahip,  bat  diatlngniahed 
from  Joint  tenan<7  by  the  fact  that  each  takea  the  whole  title.  Such  a 
conyeyanoe  ia  not  within  a  atatate  deolaring  that  a  conveyance  to  two  or 
mere  shall  be  deemed  to  create  a  tenancy  in  common  instead  of  a  Joint 
tenancy  if  it  ia  not  ezpreaaly  provided  otherwise  in  the  conveyance. 
^ftMonjoa  V.  Hull,  517. 

t.  UbbBB  CoBVBTABCn  TO  HUBBABB  ABB  WXR,  IT  THX  WdB  SUBVIVn  sha 

takes  the  whole  estate,  and  not  aa  tenant  in  common  with  creditota  of  the 
hnsband  levying  npon  the  land  in  his  life-time.    Id, 

IL  OOBYBTABOB  BT  GUABBIAN   TO  WaBB'B  HuSBABB  OF  LaBB  PdBOHASBB 

WITH  LiOAOT  given  to  the  ward  by  her  father,  where  on  sach  porchaae  the 
deed  waa  made  to  the  guardian  expressly  in  trost  for  the  ward,  vests  no 
titles  or  at  moat  only  the  dry  legal  title,  in  the  hnahand,  for  the  eatate 
ia  already  veated  in  the  wife  by  the  deed  to  the  goardian.  Kimfimm  v. 
Ormiifard,  828. 

4.  HOHBABB  MAT  TaXB  AS  MOBBT  LbOAOT  TO  Wm  IUVMTBB  IB  LaBB  faf 

her  guardian  before  her  marriage,  and  may  make  it  hia  own  by  rednotioB 
to  poaasasion  or  some  equivalent  act.    Id, 

A.  AOBBBMBBT  BBTWUN  HUBBABB  A2n>  WlVB,  UPON  SaLB  OT  HBB  LaBBS  bj 

him,  that  one  half  of  the  unpaid  pnrohaee  money  shall  be  paid  to  her 
attorney  for  her  separate  use,  npon  her  giving  security  to  indemnify  her 
hnsband  against  any  debta  that  she  may  contract,  is  binding  between 
the  parties;  and  where,  under  this  agreement,  the  money  is  paid  to  the 
attorney,  the  husband  can  not  maintain  aantrnpsU  against  him  therefor, 
although  the  wife  has  failed  to  give  the  stipulated  security.  He  must 
declare  specially  upon  the  agreement,  and  even  then  he  can  recover  only 
snoh  damages  as  he  has  suffered  by  reason  of  her  non-compliance.  Lekt 
V.  Beaver,  271. 

iw  WiFB  ov  Absbnt  Dkbtob  has  Powbb  as  his  Gbhbbal  Aobbt  to  bind 
him  by  her  consent  that  hay  attached  on  his  farm  may  be  fed  to  his 
cattle,  also  attached,  where  he  has  left  her  at  home  on  the  Uam  with 
several  minor  children,  giving  no  other  person  charge  of  hia  afiSurs,  and 
haa  been  absent  several  months  before  the  attachment.  Fdher  v.  JBmet* 
eon,  532. 

7.  Authobitt  of  Wifb  to  Rboxivb  Patmbnt  of  iBTBBBflT  CO  a  bond  pay- 
able  to  her  husband,  will  not  be  presumed  from  the  fact  that  the  same  ia 
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found  in  ber  poweenon,  dnring  their  temporary  aepMatifln.     WaXhsr  v. 
iSlmpMn,  216. 
&  HuBBAin)  18  NOT  LiASLE  FOB  MoNXT  \assn  TO  HIS  WiVB,  although  aha 
may  have  naed  the  same  in  proonring  neoeaaariea.    /cC 

ft.  HUBBAKD  18  NOT  LXABLI  FOB  NaCUnSABIlS  FUBNISHBD  TO  BIB  Win»  WU 

len  it  appeaxa  that  he  tamed  her  away  without  oanae;  and  peraona  far> 
niahing  the  lame  do  ao  at  their  peril.    Id, 

IOl  Whxbb  Mokbt  Lent  to  a  Wifb  uma  bskn  Apfuxd  by  her  to  the  pay- 
ment of  neoeeaariea,  equity  will  aabrogate  the  party  ao  advancing  the 
money  to  all  the  righta  of  the  party  who  aapplied  the  neoeMariea.    Id. 

XL  Wifb  has  No  Authobitt  to  Lbkd  Hosbakd'b  Goons  in  the  abaenoa  ol 
evidenoe  of  any  oiroomatanoea  from  which  it  may  be  inferred  that  ahe  ia 
anthoriaed  to  act  aa  hie  agent,  and  the  borrower  n^eoting  to  return  the 
property  on  demand  ia  liable  for  ita  oonFerrion.    Qrun  v.  8perry,  619. 

ISL  Hubbakd  can  Claim  No  Compensation  fbom  tbb  Wife's  Heibs  fob  Im- 
movEMENTS  pnt  npon  her  land  daring  coverture.  The  principle  that  it 
ia  against  oonscienoe  for  the  owner  to  receive  a  aubatantial  benefit,  oreated 
ftona  Jidt  at  the  ezpenae  of  another  without  remunerating  him,  doea  not 
*FI^»  becanae  the  wife's  legal  existence  is  merged  in  that  ol  the  hoa- 
band,  and  she  oould  give  no  consent.    Ma/raJbiU  v.  Jordati,  441. 

1%.  Monet  Bbobived  fbom  the  Sale  of  Beal  Estate,  made  by  a  huaband 
and  his  wife,  of  which  he  was  seised  in  her  rights  and  other  land  subse- 
quently purchased  therewith,  becomes  the  property  of  the  husband,  free 
from  any  trust  in  favor  of  the  wife.    Benedict  v.  Ifofi^^omery,  280L 

14i  Fbbbbold  Brate  can  not  be  Gbanted  by  a  Husband  to  his  wila^  ts 
vest  In  her  after  his  death.    Id, 

See  Estoppel. 

ILLEGAL  C0NTBACT8. 
See  Comtbactb,  6. 

DCPBOyBMENT& 
See  Husband  and  Wife,  18. 

INCUBABBANCES. 
See  Covenants,  9,  12. 

INDEMNITY. 

L  Bond  Given  to  Indemnift  a  Staksholdeb  against  all  liability  for  giving 
up  to  the  winner  money  deposited  with  him  on  an  eleotlon  bet,  is  void, 
and  no  action  can  be  sustained  thereon.  Columbia  B,  Jt  B.  Co,  v.  Haldt' 
inamm 

8;  OoMMEBCiAL  PAPEB  RECEIVED  AS  Indemnitt  agalnst  possible  future  loss* 

Is  not  received  in  the  usual  course  of  trade,  although  the  contnuy  Is  tma 

ol  piqpar  reosived  In  payment  of  a  pre-eristing  debt.  Afidnwe  v.  litOoff^ 

669. 

Bee  AoENOT,  2. 

INDICTMENT. 
8so  Cbdonal  Law,  I;  Fobcible  Entbt  and  DBXAnnEE,  I;  lEVAinnr,  8t 

Plbaddto  and  PBAqnoB,  12. 
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IinX>BSEMENTS. 
8m  GnranuxB  of  Deposit;  Nioovublb  ImnnnaDrai. 

INFANCY. 

I.  iKVAVTSLlABUIDrTBOTlRlORWATaBBOBBOWBDySOIfOWHaa^lWira 

and  not  ntemtd  oa  dimind,  whora  no  aacprMi  or  implied  Mithority  to 
lend  it  is  ihown,  or  evoi  if  meh  ftathoritj  is  ihown,  if  he  oaes  it  for  a 
difiamt  pnrpQM  from  that  ior  which  it  wm  bonowed.  Cfnm  v.  Speny^ 
619. 

i.  Nkshabim  vok  Whxoh  IvyAirr  mat  Boid  Hdisilv  inoloda  not  merely 
things  eseentiaJ  to  life,  bat  alecs  in  some  maaanra,  ooiiTentional  naoaaai" 
ties  anitaUe  to  hie  peooniary  condition  and  atntion  in  life.  MiddUbmrf 
CfoUege  y.  OkmdUr,  637. 

t,  CoLLios  Bduoatiov  is  mot  a  Niooba&t  for  which  an  infuit  may  bind 
himself,  bnt  it  is  otherwise  aa  to  a  common  achool  edaoation.    Id^ 

4b  IirvAim  ABB  NOT  Pbbmtrbd  to  Bbcaut  thb  Bbubfhs  ow  VvBtttUJum  or 
oontracta  which  they  xepadiate.    KHekm  ▼.  Zee,  101. 

ib  TBOVBB  OB  RmTLMVUI  mat  be  MAnrrAIWBD  toe  QoODS  PUBORAaBD  bt  ab 

Ihvabt,  if  he,  on  coming  of  age^  repodiatea  the  contract  of  pordiaae.  id. 

C  Iv  AH  Inxabt  Gopabebbb,  Who  Aobbbs  to  Assume  abd  Pat  the  Dbbkb 
of  the  finn,  in  conaideration  of  a  tranafer  to  him  of  its  aaeets,  eleete  to 
readnd  the  agreement,  he  can  not  retain  the  aaeeta.  Equity  will  compel 
their  application  to  the  diachaige  of  the  debte  of  the  Ann,  at  the  instance 
of  the  copartner  with  wliom  the  agreement  was  made;  bat  the  infant 
will  not  be  held  reaponaibia  personally.    Id, 

7*  Ibvabt  Twbmtt  Tbabs  of  Age,  in  perfect  liealth,  can  not  compel  hia  par- 
ante  to  fomiah  him  the  meana  of  obtaining  a  profaaeionel  edncation. 
Matter  qfRydtr^  109. 

t»  Neolbot  of  Pabbnt  to  proride  for  infant  chfld  of  tender  yeara  la  an  in- 
dictable misdemeanor.    Id. 

f.  OoBTBAor  bt  Which  Ibfamt  Bnos  HiMBEur  as  ab  Apfbbhtiob,  being  an 
act  manifestly  for  hia  benefit,  ia  binding  in  law,  and  therefore  the  party 
who  ii  injored  1^  the  braaoh  of  each  a  contract  may  maintain  an  aotioD 
therefor.     Woodnt^Y.  Logan,  006. 

INJUNCTIONS. 

L  Ibjuboiiob  sobs  bot  Lib  to  Bbbteazb  ab  Oihobe  db  faoio^  from  par- 
forming  the  datJes  of  his  office,  on  the  groand  that  by  aooepting  a  snbse- 
qnent  office  he  haa  vacated  the  first  The  remedy  in  such  caae  ia  by  tiie 
writ  of  quo  warrtMito,  to  try  the  qoestion  of  title  to  the  office.  Hagmr 
▼.  ITey&eiyfr,  220. 

ti  iBjmronoN  WILL  be  GbabtbdRbstbainino  A  Bailboad  from  operating  a 
bridge,  onder  the  general  pmyer  for  relief  in  a  bill,  althoagh  the  apeoial 
relief  prayed  for  waa  to  reatrain  the  constraction  of  saoh  bridge.  iBb- 
JUd  ToU Bridge  Oo.  v.  Hartfardeic.  R.  R.  Co.,  71fi. 

IL  iBJUNOnoB  WILL  BE  Obabted  TO  Seoubb  THE  Enjotment  of  a  statatoiy 
privilege,  of  which  the  complainant  ia  in  the  actoal  possession,  where 
his  right  thereto  is  not  donbtfol.  It  is  the  ezerdse  of  a  sound  discre- 
tion to  grant  an  injonction  under  each  drcomstancea,  or  when  a  molti- 
pUcity  of  aaits  would  be  prevented  thereby.    Id. 

See  TkaikE-MABKS,  I. 
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INSANITY. 

1.  IIabsiaos  ov  Luvaho  OB  PxBSON  NON  ooxFoe  IS  Void.    Fbtier  r,  Metma, 

382. 
%  80UKDNXS8  OF  Mnn>  depends  npon  the  general  frame  and  habit  of  th» 

mind,  and  not  upon*  nor  oan  it  be  oolleoted  from,  parttoolar  aotlooa.  Id, 
S.  Mabbiaob  Contraot  entered  into  with  one  in  whom  there  are  bat  lara 

Inetancee  of  any  reasoning  powers,  and  where  the  evidenoe  tends  to  shoir 

that  sooh  person  has  been  indaoed  to  marry  by  another  only  for  the  par* 

pose  of  seonring  bis  property,  is  null  and  void.    Id, 

mSTBUCTIONS. 
See  BvmiNQBy  12;  Pliadino  aitd  P&Aonci,  19»  80. 

mSXTRANCB-MABINB. 

1.  SffRAVDIKO,  Ut  TBI  Sxzms  OF  A  POUOT,  IB  WHSBl  A  SBIP  TAMmQwOIUKD, 

not  In  the  ordinary  oomne  of  navigation,  bat  by  aooidont,  or  the  foroe  of 
the  wind  or  sea,  and  remains  stationary  for  some  time.    XoAe  ▼.  CfaJMi 
6ii«/fM.  Co.,  188. 

2.  It  HI  hot  Stbandino  fob  a  Vxssxl  to  Stbikx  a  Book  ob  Stumf,  whiob 

ooeasions  only  an  Instantaneoas  stoppage;  a  loss  arising  from  saoh  strik* 
ing  is  occasioned  by  a  peril  of  the  sea.    Id. 

S.  WflXBB  POUCT  PbOTIDIS  THAT  THB  InSUBBBS  SHAIL  NOT  BB  LlABLB  FOB 

A  '*Pabtial  Lo68  on  salt,  grain,  eto.,  unless  it  amount  to  seven  per  oenl 
on  the  aggregate  Talue  thereof,  and  happen  hf  a  stranding,**  the  oonpsay 
is  not  liable  for  a  partial  loss  on  saoh  artidles,  unless  oooasJoned  by  the 
stnmding  of  the  Tessel.    Id, 

INTEBB8T. 
See  HnsBAiTD  akd  Wifb,  ?• 

INTERPLEADEB. 

L  Bill  of  Istbbflbadbb  Libs  when  two  or  more  persons  serenlly  claim  the 
same  thing  under  different  titles,  or  in  separate  interests  from  another, 
who  not  claiming  any  title  or  interest  therein  himself,  and  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render  the  debt  or  duty 
claimed,  or  to  deliver  the  property  in  his  custody,  Ib  either  molested  by 
an  action  or  actions  brought  against  him,  or  fears  that  he  may  suflfor  in- 
jury from  the  conflicting  claims  of  the  parties.  Oibstm  v.  CMdihwaUtf  692. 

2.  Imtxbplkadxb  Lies  trough  but  Onb  Dbfendant  gab  MAnfTAnr  Aanov 
at  law,  if  each  has  a  claim  to  the  matter  in  question.    Id, 

S.  Affidavit  that  Bill  is  not  Filid  in  Collusiok  with  either  of  the  de- 
fendants named  therein,  but  merely  of  complainant's  own  accord,  to  ob- 
tain the  relief  sought,  should  be  made  by  Uie  complainant.  But  if  the 
defendants  do  not  object  to  his  failure  to  file  the  affidavit,  and  answer 
the  bill,  they  can  not  afterwards  object  that  the  bill  was  irregularly  ex- 
hibited.   Id. 

4*  Bill  of  Intkbpleadbr  Puts  Defknuabts  to  CoimnT  thbib  Sbbfboxitb 
Claims;  if  therefore,  at  the  bearing,  the  question  between  the  defend- 
ants ia  ripe  for  decision,  the  court  decides  it;  but  if  it  is  not  ripe  £qf 
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dadtioB,  it  direoti  an  aotioii,  or  an  iniM,  or  a  reference  to  tbe 
Id. 
^  Aasrr  ov  Oobpobatiov  gait  Maxb  DKFSVDAim  Intbbpliad,  who  boib 
derive  title  from  tbe  oorpontioa  aod  daim  under  it  ae  iirignwie     Id. 

JUDGMENTS. 

!•  DaoBU  OAV  vof  mm  Madb  nr  Favoii  or  a  Psbson  not  a  party  to  tbe  eoit 
BaUa^  y.  R6Unmm$^  640. 

IL  FOBUON  JUBOmMT  HlS  THE  SaKB   BmOT    IK  OhIO,  AS  IN  THX  StaIB 

WHXBB  OiTSN,  and  whether  it  wae  an  action  in  rem  or  In  yrawcw^  if 
the  Jnrifldiotion  of  tlie  oonrt  be  proved.    PdUm  v.  PkUntr,  107. 

I.  JuDOMXHT  uioBB  A  JimiciB  or  THB  PiAOB  AOAumr  Pbopbbtt,  wxtboitv 

SsBYiOB  on  the  pemn,  affisota'that  property  only.  No  ezeoation  can 
iwoe  on  it  against  other  property,  or  the  peraon  of  tbe  defendant,  for 
any  balance.    Id. 

4.  JUDOMXHT  BT  A  CtoUST  HATIVO  No  JUBISDIOnOH  Or  THM  PXBSOK,  OT  the 

iafajeot-niatter»  ia  wholly  void,  and  not  even  pHma facie  evidence  of  debt. 
Id. 

ft.  RiooKD  or  A  JusamMT  mmr  Show  Ssbviox;  it  will  not  be  preanmed. 
Id. 

6b  FoKXiON  JuDOMurr  n  hot  Puma  Faois  Bvidkncb  or  Dbbt  in  Ohio,  on- 
leaa  the  record  ahowa  a  personal  service,  or  it  is  proved  that  such  judg- 
ment has  snob  efiEbct  by  th^  laws  of  the  state  where  it  was  rendered.    Id, 

7.  Hub,  Who  AsBsiiTe  to  a  Saui  uhdxb  a  Void  Diorsb,  and  acta  aa  one  of 
the  commissionwrs  thereat,  passes,  in  equity,  a  good  title  to  his  share. 
Salnumd  v.  /Vice,  204. 

•^  has  or  a  Judoicbnt,  ob  Fixbi  Faoiab,  is  not  Dkpxatbd  by  the  judgment 
debtor  being  subsequently  declared  a  bankrupt,  and  receiving  his  dis- 
charge aa  such,  under  the  provisions  of  the  bankrupt  act  of  1841.  />or«- 
aiiM  V.  WaUoer^  634. 

•.  Luur  or  a  Judomint  Takbb  PnioiUTr  over  a  prior  unrecorded  mortgage. 
But  if  between  the  judgment  and  the  unrecorded  mortgage  there  is  a 
second  mortgage,  which  Ib  entitled  to  priority  over  such  judgment,  but 
which  must  be  postponed  aa  to  the  prior  unrecorded  nu»tgage,  by  reason 
of  the  second  mortgagee  having  notice  thereof^  such  unrecorded  niort- 
gage  wHl  also  be  entitied  to  priority  over  such  subsequent  judgments 
M.  A  M.  Bank  v.  Bank  o/Pcl,  240. 

10.  Sana  Facias  betobb  Exscution  is  Keobssabt,  only  when  the  judgment  is 
signed  under  the  statute  of  Charles  11.,  after  the  first  vacation,  so  that 
the  execution  can  not  be  tested  during  the  life-time  of  the  party  who 
died.    DibbU  v.  Taylor,  368. 

II.  SoiBB  Facias  mat  be  had  to  Maxb  Exbgutobs  ob  Adminibtbatobs  Pab- 
Tixs  to  the  judgment,  in  case  the  defendant  dies  after  interlocutory 
judgment,  and  a  second  Kire/acUu  is  necessary  to  give  them  opportunity 
to  plead  no  assets,  or  other  matter,  in  their  defense.    Id. 

18.  Ir  Judgment  is  Signed  in  the  Lite-timx  or  thb  Dbtbndant,  no  teirt 
/ados  is  necessary,  to  have  execution  against  him  during  the  vacation  after 
the  judgment  term;  and  if  defendant  dies  after  final  consideration  and  be- 
fore entry,  judgment  may  be  entered  as  at  common  law,  and  no  tdrt/adas 
in  necessary,  to  have  against  him  an  execution  which  at  common  law  would 
properly  have  been  tested  in  his  life-time,    LL 
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ttl  Baam  Vaoum  mat  mm  bad  AajLvsm  PnaoNAL  BMrsasaamaiTW^  wImm 
tiiMV  it  only  one  plaintiff  or  defendaati  who  diet  after  final  jvdgnMai 
and  belora  asaoation,  Imt  ia  not  neoeaMry  if  axaoaiio&  bo  takaa  out  in 
audi  tima  that  it  may  bo  taated  in  hia  Uf  e-tima.    Id, 

14  JuDoionT  ov  SuPBxm  Ck>uar  Lor  ur  Full  Foboi  at  Brd  of  Tebm  aife 
which  it  ia  rendarad,  than  baoomea  final  and  paaaea  f oraivar  beyond  Ita 
powar  and  Jnnadietiony  and  the  canae  oan  not  be  opened  at  a  aabaeqaanl 
term  for  rehearing.     AMeif  y.  Hyde^  085b 

IA.  Fnjvo  oy  MonoH  ion  Lsatx  to  P&iaBirr  Pkcitioh  iob  Bihsabivo,  or 
even  the  granting  of  each  leave,  doea  not  have  the  effect  to  vacate,  aonnl* 
or  aoapand  a  Judgment  of  the  aapreme  oonrt.    id, 

ML  8oDn  Facubto  Bbvivb  Judomknt  Lusonlt  nr  Cousr  where  record  ra- 
maina.    DaugheHi^M  EUate^  320. 

17.  Pmnvo  Sana  FACOABia  NOT  TRANsraBBXDBTAoTTRAifByBRBiHO'' All 
SiTRB  and  canaea  pending*'  in  one  coort  into  another,  but  may  be  proaa- 
cnted  to  judgment  in  the  former  coort,  where  the  record  ia.    Id, 

1&  SuMTAxnAL  Vauanob  in  Sam  FAOLks,  in  Bicitino  JuDOMunr  to  be 
revived,  is  &tal  to  the  continuance  of  the  lien,  bat  where  the  Judgment 
ia  for  a  certain  anm  aa  penalty  of  a  bond,  with  an  award  of  execution  for 
ft  amaller  anm,  and  the  9cire/acia»  redtea  it  aa  a  judgment  for  tlie  latter 
Bum,  the  variance  ia  merely  formal,  and  not  aubatantiaL    Id, 

19,  hna  of  Jitdomsnt  is  Continuxd  bt  Bbvival  on  «df«  faeku  ^itare  esM- 
cMlJo  nan,  adjudging  that  the  phdntiff  have  execution,  and  pot  that  the 
lien  be  continued.    Id, 

Mk  Ck>LLU8ivBJni>0MBNTiCATBBABATEDCk>LLATBBALLTVy  another  judgment 
oieditor,  ao  far  aa  it  interfarea  with  hia  xighta,  but  it  can  not  be  annnllad 
on  hia  applicatiop,  aince  it  ia  good  between  the  partiea.    Id, 

tl*  CbBDITOB   GAN    not  IxPBAGH   JuDOMBNT  Ck>NFBB8BD    BT   DbBTOB,  FOB 

Fbaub  practiced  upon  the  debtor  in  obtaining  the  conf  eaakm,  where  then 
ia  no  coUuaion.    Id, 

n.  JUBOMBNT  AOAIK8T  OnX  OF  SbVXBAL  MaKBKB  OF  A  JoiNT  AND  8bVBBAL 

KoTB  for  leaa  than  the  amount  due,  ii  no  bar  to  an  action  against  another 
for  the  balance^  on  tiie  same  note,  although  the  Judgment  is  satiafied, 
unleas  the  whole  debt  is  paid  or  aomething  accepted  in  full  of  it.  Daif  v. 
J72B,  39a 
flL  Dbobbb  of  a  Goubt  hatino  Jubibdiotion  of  thb  Caubb  oan  vor  bb  At- 
CACXBD  CoLLATBBALLT.     T^tder  V.  Cfkombent  431. 

M.  JUBOMBNTS  AND  ObDBBS  OF  THB  COUNTT  COUBT  upOU  whloh  eXCCUtiOlia 

are  iisued  and  land  sold  preclude  a  collateral  inquiry  into  the  regularity 
of  the  previoua  proceedings.    Burhe  v.  EUioU^  142. 

tSb  PBOOBBDINOa  IN  THB  COVNTT  CoUBT  UPON  THB  RbTUBB  of  ft  leVy  of  SB 

execution  of  Justice's  Judgment  are  a  judicial  proceeding,  and  are  con- 
clusive until  reversed.    Id, 

SI  Rbndbbino  of  Jitdombnt  in  Countt  Coubt  on  the  return  of  a  Juatioa'a 
execution  levied  on  land  importa  that  the  requisite  notice  haa  been  dnly 
given.    Id, 

S7.  JuDOMBNT  WILL  NOT  BE  Rbvxbsxd  becaoac  it  doea  not  appear  from  the 
record  that  the  judgment  ought  to  have  been  given,  but  only  for  error 
apparent  ia  the  decision  of  the  court.    State  v.  Seotiy  148. 

tOw  Whebb  Holdeb  of  Bond  Beings  Suit  thbbbon  Pubsdant  to  Notiqb, 
ksl  ft  daonnrrer  to  his  declaration  is  sustained  by  the  trial  court  whose 
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JodgmoBt  is  aftarwards  aiBniMd  by  the  miprmiie  ocmrt^  this  jndgBMBft 
will  bo  oonefaisiTe  upon  th«  paitiee,  and  the  maMer  will  stand  aa  if  no 
mit  had  erdr  bean  ooomenoed.    ff€$Hpti6od  ▼•  WdtihUf  0M. 

8aa  CoBvoRA.noim,  0;  Gbdcival  Law,  8;  Equrt,  6^  18^  14;  KaoonAU 
Inaamamt  16;  Patms^t,  1;  PLiADnro  ▲»>  PBAonoi,  S»  7;  Subrt- 

■BEPf  4. 

JUDICIAL  ironoB. 

See  BnDXvcBy  1. 

JUDICIAL  SALES. 
FUKsm  AT  MAtnafn  Salb,  DnoovxBXNo  Dmor  nr  Toom^  naj  reoofci 

MMia  ▼•  AwMh^  17A> 

JXTBISDICnOK. 

L  OoDEf  OF  Eqam  HAa  Jpanpionoy  to  Dwobmb  PnwiMiimii  of  land,  when  n 
aOBtwfaiijr  abont  tha  titia  haa  bei  properly  bronghi  in  that  eoort,  Lr- 
aine  ▼.  if cJbe»  468. 

t.  SffAnCouBXHAB  JiJBiBDianoNOFTBBBPA8BCoiaiixnn>oHHiOHSaAaBr 
Naval  OvnoBB  in  aanolting,  beating,  and  falaaly  imptiaoning  a  aabor^ 
dinate  on  board  of  n  United  Statee  war  vewal,  in  tha  alleged  enrdae  of 
naval  diarfpline.     WUmm  ▼.  Jfadbsaeie,  61. 

%  OoMsmnmoN  ahd  StATum  of  AmcAitaAa  Ornvo  Cbajiobet  Jubudio 
noK  to  cinmit  oonrti,  oonfenred  npon  them  enoh  Joriadlotion  aa  oonrta  of 

Baa  Crabitabui  Usn,  3;  BviDBiroi,  19;  JvoaumnB^  2-4^  28;  JuanoBi  of 

VHB  PlAOl,  2^;  PXBADIBO  AHD  PBAOflOB^  16;  PB0CS8i|  1;  SUBRT- 
■H17,  7. 

JUSTICES  OF  THE  PEACE. 

1.  Ko  PBMUMFTiOB  GAH  BB  Baised  THAT  A  JusTioB'a  OouBT  of  another  otata 
ia  a  oonrt  of  reoord,  or  is  not.    PeUon  ▼.  Plainer^  107. 

t.  PBooiXDnroa  nr  Jubticbs'  Ooubts  must  Show  such  Facts  as  oonstitate  a 
ease  within  their  jurisdiction,  otherwise  the  law  will  r^gsrd  suoh  pio- 
oeedings  as  coram  nonjueUee  and  absolutely  void.  Levy  v.  Shiarmant  696. 

t.  Filing  with  Jitstiob  of  Pbaob,  Bank-notb  upon  which  the  defendant's 
name  nowhere  appears,  is  not  such  a  filing  of  the  cause  of  action  as  b 
required  by  the  Arkansas  statute,  and  is  not  sufficient  to  give  the  court 
jurisdiction.    Id, 

4  Whxrx  Justiok's  Coubt  has  Ko  Jttbisdictioh,  Cibodit  Coubt  oah  aot 
AoQUiBB  sny  by  appeaL    I<L 

See  Bjsctment,  3;  Evidbnob,  11;  JnDO]CBiiT%  3»  26. 

JUSTIFICATION. 
See  Procbss,  1;  Tbusts  akd  Tbubtbbb,  A. 

LANDLORD  AND   TENANT. 

1.  Whbbbvbb  thb  BBLATioy  OF  Laitplobd  and  Tbhabt  Bim%  wMwBl  aaj 
limitation  as  to  time,  such  tenancy  shall  be  fraa  year  to  year,  nor  ahall 
either  party  be  at  liberty  to  put  an  end  to  it,  unless  hy  a  rsgnlar 
SUdnum  ▼.  ifc/ntotA,  122. 
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t.  Six  MoinnB'Konai  TO  Quit,  ending  wiih  the  j««r,miist1»  gIfwilBtHi- 

■boImi  tern  jtmt  to  year.    Id, 
Si  KonoiioQunn  voTKacnBSABTwheretheleMeiatotenninaieaikftpi^ 

tioalar  period;  and  the  landlord  may,  upon  the  ezpixatlOB  of  the  Una 

ipedflad,  immediately  enter  upon  the  leasee.    Id, 

See  Feaoduudit  OoKmrANon,  0;  PAntm,  II. 

LABCENY. 
See  CsDnvAL  Law,  ^ 

TiWASre. 
See  OoTSHASTS,  9»  10. 

LBGAGIES. 

Baa  Srasm  ov  DaoiAfliD  FiBfloire,  3, 6;  BanosnL;  HmsAra  Ain>  Wij% 

S,  4;  BuLTMMYi  Statoti  ov  Ldotatiokb,  18k  14. 19;  Wilij»  8,  9. 

LEVY. 
See  ExBOunoKa. 

LICENSEa 
^  Sea  WATiBCX>nB8iB.  L 

LIENS. 

L  Swuifio  Ijnr  Abuib  ibom  the  GomrBTANox  ov  ax  BomrABUi  lana- 
wn  indiocaed  aa  a  mortgage,  and  will  be  ezeonted  and  have  preoedenoe 
over  ganeml  liana  npon  the  aame  Unda.    Lamar  ▼.  SkHprnm^  845. 

1.  Ijnr  OF  A  WABKHOQSBiCAHia  Spigiiio,  notGxnxkal;  and  where  the  own- 
enhip  in  the  gooda  bailed  is  entirely  in  the  bailor,  or  a  pordhaser  from 
him»  eaoh  pareel  of  the  goods  is  lisjble  for  the  warehoose  Qhaigea*  not 
only  for  its  partioalar  proportion,  but  for  the  whole  thereof,  provided 
the  whole  waa  reoeived  under  one  bailment.  Steinman  v.  WUkbu,  251 

8.  AuMATW  ov  Qbounb  Bimt  havb  Prxfbudiob  OTm  JuDOMMMTS  in  pay- 
ment oat  of  the  proceeds  of  an  execution  sale  of  land,  although  snob  anears 
extend  over  several  years,  dniing  all  of  wfaioh  there  were  soffideDt  gooda 
and  ohattels  on  the  land  to  pay  aU  the  rent  due.  Ihugkerty'9  BiUUet  826w 

4.  Kg  LcDf  Abibis  iob  thx  PnnaHAas  Monet  wmor  Loansd  bt  a  Thibd 
FBBflOir  to  the  porohaser  of  land;  nor  is  soch  person  privy  to  the  sala 
between  the  vendor  and  porehaser.    SUuueU  v.  BoberU^  198. 

8b  Law  ov  Omo  TouEBAras  No  Lixir,  nr  osbbbal,  Which  wxu.  Fbhvbmt 
LmoABTS  from  compromising  or  settliqg  their  ooatrovarsie^  or  which 
tanda  to  enoooiage,  promote,  or  extend  litigation,     ITeatfy  v.  BaUf  191 

Baa  Braxm  ov  IImbabbd  FBBaoirs,  5;  Bzboutiorb,  18;  ijmomEMn^  8, 8^ 

18^  19;  Saus,  2;  SmBooATioif. 

LIMITATIONS. 

See  SXATOTB  of  LnOTATIORiL       • 

KAIL-GAKRIEBa 
See  Aoxvov,  0^ 
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MAUGB. 

8««  Daxaois,  1. 
MANDAMUS. 

iiFnttia  Ck>uBr  mat  Inui  Wur  or  MAin>AMim  vo  daoun  Coubt»  wad 
to  otiiar  infafkr  trihnwala,  in  proper  oases,  and  may  euf oroe  tbo  mnirlatt 
bj  attachment;  but  to  entitle  a  party  to  the  writ  he  most  ahow  that  ho 
liaa  a  apeoiflo  legal  right,  and  no  other  adequate  l^gal  remedy.   Ezpmru 

MARBIAGE  AND  DIVOBOB. 
See  iNBAjriTT. 

MARBIAGB  SBTTLSBiSNTS. 
See  ErxDnroE,  22;  Marriip  Woimrv  S. 

MABRIED  WOMEN. 

L  Wm  MAT  Okabob  Rbhts  and  PBorm  of  PnonBiiT  Sbitud  ni  Tmtst 
te  heTy  with  a  power  of  appointment  after  her  deaihv  whan  the  deed 
does  not  designate  the  manner  of  charging  or  disposing  of  the  profits 
arising  in  her  life-time,  bat  gives  them  to  her  absdlntely.  lirmier  ▼• 
Brownkw^  166. 

%  Slatib  Pubghasbd  with  thx  PBonrs  ov  thb  Tbuct  PBopiBfT  fai  aoflli » 
ease  are  liable  for  the  debt,  when  the  profits  woold  be.   Id, 

%  Bon>  or  a  Mah,  Madb  in  CoNTEMFLAnoir  or  Mabbiaoi,  oondltlooed  that 
the  property  of  his  fatore  wife  should  remain  hers,  will  be  enforoed  in 
equity  as  an  agreement  for  her  sole  and  separate  use,  although  it  appears 
that  the  objeot  of  the  agreement  was  to  defeat  the  husband's  creditors^ 
'and  that  no  trustee  was  appointed.  In  suoh  case  equity  will  onnsHer 
the  husband  as  trustee.    Baldwin  ▼.  Oatrter,  785. 

4  PkBSOVALFnoFSBTT,  SBOUBiDTOTRxSouANDSKPAmASBUnof  anar^ 

lied  woman,  upon  her  dying  intestate,  goes  to  her  administnitsr  SDd  aol 

to  bar  husband.   Id, 

See  WiLLB,  7. 

MASTERS  IN  CHANOEBT. 
See  JuDiGiAL  Salbs. 

MISDEMBANOB. 
See  Intanot,  S. 

MISJOINDER. 
See  PABTinoH,  1. 

MISTAEB. 

L  MnneAKB  ob  Iovobabcb  or  a  Matbbial  Faot,  iHmb  an  aet  isdoBS^  or  » 
oontraot  made  thersonder,  wHl  be  relieved  against  in  equity.    i^oUw  ▼• 

^Wte,227. 
%  Vbbbbb,  nr  an  AonoN  ob  a  Bond  bob  thb  Pubohasb  Pbbjb  of  certain 
lands,  may  show  in  defense  thereto  a  mistake  made  by  the  sweyor,  by 
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wbioh  •  Iwger  amoant  of  land  was  oootraotad  for  than  ihoia  waa  fai 
nality.  Id. 
H  lavo&AiiaB  OB  MnrAn  of  tbs  Law  Afpuoabu  vo  nn  BaoLBoan 
and  distrilmtioii  of  a  deoedeafs  attate,  whtn  fall  knowladga  of  tba  faola 
ii  had  by  all  the  partiea  intereated  tharaia,  ia  no  ground  for  aqnitabla  re- 
lief againat  an  amicable  aettlement  and  diatribntion  already  oompleted. 
Ooodr.  H§rr,286, 

4.  lONOBANCB  or   LaW  and  a  CtoirslQUSlIT  MUTAKS  AB  TO  TlTU  FOUVDKD 

urov  8uGH  lasoiRAxaEy  howoTer  plain  and  aettled  the  prindplea  may 
be^  f nrniah  no  groond  to  reaoind  agraementa  or  to  aet  aaide  aolonn  aoli 
of  the  partiea,  when  made  with  a  fall  knowledge  of  the  laoti»  onleaa 
tb^y  be  tainted  by  impoaition,  miarepreaentatian,  nndae  inflnenoe,  mia- 
plaoed  oonfidenoe,  or  aurpriae.     Triffg  v.  Bead,  447. 

ib  It  n  lovoRANcn  or  a  Matxbial  Fact,  avd  Such  ab  Vitiaxbb  tbm  AoBxa- 
umXT  in  a  ooort  of  equity,  where  a  pnrohaaer  by  deed  of  baigain  and 
aale  with  general  warranty,  afterward  reluctantly  entera  into  an  agree- 
ment  to  reaoind  the  aale  npon  the  aolidtation  of  the  vendor,  the  land 
bftring  donbled  in  Talue,  upon  the  belief  that  the  vendor  had  no  title 
to  a  moiety  of  the  land,  when  in  fact  his  title  had  been  perfected  by  the 
atatnte  of  limitationa,  which  faot  waa  withheld  by  him.    Id. 

8aa  BouvBABm,  S;  Evmasctt,  22;  Fliadivo  ahd  FlKAonoB,  11,  12;  Sm- 

dflG  PXRiOBMANOB,  ^ 

MOBTGAGEa 

L  Ah  Aoknowlidomxnt  of  a  Mobtgaqk,  hatdto  Blank  tbm  Kamb  of  the 
perMn  acknowledging  it,  veata  no  legal  intereat  in  the  mortgagee.  £fmMk 
▼.  J7tml,  201. 

t.  P0BGHA8KR  URDSR  A  FOBBOLOSnBB  BaLB  OF  A  MOBTOAOB,  TBB  AOKHOWL- 

BDOMBKT  of  which  leavea  blank  the  name  of  the  peraon  acknowledging 
it,  acquires  no  legal  title,  and  can  not  recover  the  property  in  an  action 
of  ejectment.    Id, 

%  Whbtheb  Contraot  18  MoBVQAOB  OB  Absolutb  Salb  with  a  right  to  re- 
porohase,  or  a  pledge,  depends  upon  the  intention  of  the  partiea,  to  be 
aaoertained  by  the  droomatancea  attending  the  tranaaotion.  BSUmd  v. 
Sadf<^,  010. 

4  GoNTRAor  IB  kot  a  Mobtoaob,  but  av  Absoluts  Salb,  with  a  right  of 
repurohaae,  where  there  is  an  abaolute  bill  of  aale  of  the  property,  with 
ft  defeasance  that  the  purohaaer  ia  to  give  baok  the  property  if  repaid  the 
porohaae  money  within  a  year.    Id, 

Ik  GONYBTANOB  AbSOLUTB  IN  TbBMS,  AOOOMFAinBD  BT  A  SbPABATB  DlfBA- 

8AH0B,  is  in  effect  a  mortgage,  and  must  be  recorded  aa  anch,  in  order  to 
take  priority  over  aabaequent  bona  Jids  purohasera,  whoae  conveyanoea 
are  first  duly  recorded.  Mant^aeturtrt?  amd  MeeJkmki*  Bank  v.  Bank  qf 
PemuylvaniOj  240. 

0.  SUBSBQUBBT  PUBGHASBB  OB  IbOUMBBAVOBB  WH06B  CONTBTANOB  ia  first 

duly  recorded,  with  notice  of  a  prior  unrecorded  mortgage,  is  not  en- 
titled to  priority.    Id, 
7.  Mobtoaob  to  Sboubb  what  Mobtoaoob  ''mat  Owb  on  Book"  to  the 
mortgagee,  ia  a  mortgage  to  aeoaro  fataro  indebtedness,  eapedally  iriiere 
BO  book  account  ezista  at  the  time,  and  ia  valid,  if  recorded,  aa  againal 
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ft  rabaeqaeiit  mortgagee*  and  oovers  book  debts  oontraoted  after  the  rab- 
aeqnent  mortgage,  bat  before  aotaal  notice  to  the  prior  mortgagee  te 
make  no  farther  advanoea.  McDanieU  v.  Colvm^  612. 
0.  MoafOAOB  TO  SnnjBi  Non  aitd  aibo  Futubb  Jxdebiedjswbb  oh  Book 
AoooiTiiT,  m  not  limited  to  items  of  indebtedneaa  on  book  aoooont  ezirt- 
ing  at  the  nuktaritj  of  the  note.    Id, 

IL  SUBUQUXHT  MOKIOAOKB  MAT  LZMIT  FUBirHIB  ADYAXOEa  BT  PUOB  MOBT- 

OAOSBr  on  a  mortgage  to  aeoare  fatare  Indebtrdneae,  by  aetonl  notiee  to 
that  effect.    Id. 

lOi  RbOOBDIXO  of  SoBBSQUXNT  MOBIfOAOB  n  NOT  NonOB  TO  PUOR  MOBT- 

OAOBB  to  limit  hia  right  to  make  adyanoea  onftmortgige  to  aeoaie  fotare 
indebtedneaa,  nor  ii  aotaal  knowledge  of  the  aabaeqoent  mortgnge  aaffi- 
oient.    Id. 

11.  MOBSOAQBa,  BT  THB  OmO  StATUTB,  TAKB  FBBOBDBVOB  fBOM  THB  DaIB 

OT  BaooBonro,  whether  there  waa  knowledge  of  n  prior  onreeorded  mort- 
gage or  not    SitmmU  ▼.  Robert^  188b 

IS.  fiBOoim  MoBTOAOOB,  wixH  NoTioB  ov  AX  Wartjbe  Unbboobobd  Moxt- 
OAOBy  doea  not  oommit »  frand  Vy  attempting  to  aet  np  Ida  daim  at  the 
espenae  of  the  other,  where  the  law  givea  priority  to  the  eariior  registry. 
Id. 

U.  MoBXOAOB,  Ldhtbd  to  a  Tbubtsb,  with  Powbe  to  Sbll  in  aatiafitntlon 
of  the  debt  aeoared  thereby,  to  be  valid,  need  not  be  reoorded  within  the 
time  limited  for  the  recording  of  assignments  for  the  benefit  of  oreditoia. 
Mam^adurtlHi*  amd  Meekatda^  Bank  v.  Batik  qf  Pemui^ivmia,  240. 

li.  MOBTaAOOB  MAT,  IN  OBVBBAL,  InSI8T  ON  SaLB  OT  MoBTOAOBD  PBOPBBTT, 

in  our  coarta,  although  the  mortgagee  prooeeda  for  a  strict  foreolosnra. 
Dvbom  ▼.  IhioBe,  588. 
19*  Ant  Onb  mat  iNsiar  on  Salb  ot  Mobioaobd  FBBMiaBa,  instead  of  a 
atriot  foredoanre,  who  is  entitled  to  redeem,  aenMe.    Id. 

(be  OOTBVABT%    18;    BbTATBB  OT  DbOBABBD  PBBflOiBB,    1;    RlB0UTIONl»   14| 

JuDOMBMTB,  9;  L1BN8,  1;  Vbndob  and  Vbndbb. 

MUBDER. 
See  Cbiminal  Law,  A,  0. 

NAVIGABLE  WATEBa 
See  Bbidobb,  4;  Fbanohibbbs  WAiBBOouBsai. 

KECESSABIES. 
See  HuiBAND  and  Whb,  8-10;  Infabot,  9;  8^  7* 

KEGUGENCE. 
See  AoBNOT,  A,  0;  Invanot,  8;  Ssatdtb  ov  LanTATiOiBi^  17. 

NEGOTIABLE  INSTRUMENTa 

L  It  n  No  SumciBNT  Gonsidxbation  to  Suppobt  tbb  Pbomibb  of  the  aor* 
iriving  widow  of  a  panper  in  a  promissory  note,  given  by  her  shortly 
after  her  hosband'a  death,  to  one  of  hia  creditors^  that  sodi  dsnaad 
ahoold  be  discharged  against  the  estate  of  her  hnsband  by  wbtmrn  of  her 
BBdertaking  to  pay  it.    FareU  v.  8eoUf  871. 
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I.  OoNSiDnuTioir  ov  Lovb  akd  Amanos  n  ImvwwunMHV  to  rapport  a 

promlnory  note.    HdUey  ▼.  Adamu^  608. 

S.  CJowsiDiBATiON  OF  A  KoTB  IB  SuTVioiBNT  if  it  givw  to  the  Umdlord  a  new 
■ecority  luid  rabjeote  the  leasee  to  a  new  liability.    •/tM^e  ▼.  FUtXt  880. 

L  JoDiT  AND  SxYXBAL  NoTB  IS  ExTiNoniaHBD  if  the  payee  signs  it  as  aa 
obligor,  and  neither  he  nor  his  admuustrator  can  maintain  aa  aotiott 
upon  it.    Qlam  ▼.  iStms,  406. 

Ik  MsMOKAVDUM  ov  Maboix  OF  NoTS  made  at  the  time  of  signing  it  (whioli 
will  be  presnmed  in  the  abaenoe  of  evidence  to  the  contracy),  stating  it  to 
be  payable  in  goods  at  a  certain  date,  is  a  part  of  the  oontraot.  FUUktr 
V.  BUOgtil^  487. 

8.  It  Cowotitutiw  a  Dblivxbt  in  Esobow  fob  Onb  PsBaoN  «o  Siov  a 
KoTB  AS  Sdbrt  upon  the  express  condition  that  another  person's  sig- 
aatnre  is  also  to  be  obtsined^  and  to  deliver  the  note  to  the  maker  for 
that  porpoee.  A  court  of  equity  will  enjoin  a  salt  at  law  npon  rach  a 
note,  if  delivered  to  the  payee  or  his  agent  withont  the  other  signatnre, 
if  the  note  was  not  taken  as  a  fall  compliance  with  his  previous  agree- 
ment to  receive  a  note  with  two  sureties.     Perry  v.  PaUermm^  42i, 

?•  ^'Gasbxbb"  SuBJOiyxD  to  thb  Namb  of  a  Pabtt  in  whose  favor  a  bill  of 
exchange  has  been  accepted  is  a  mere  ducripUo  peraona,  and  the  legal 
title  vests  in  the  party  personally.  It  implies  no  benefit  to  the  bank  of , 
which  the  party  may  be  cashier.    Baee  v.  Lt^an,  876. 

8.  Bbtwben  AoooMMODATioir  Indobsbbs  thbbb  is  no  Liabiutt  to  Gov* 
TBiBunoN.    Aihen  v.  BarkHq^t  897. 

8l  Joint  Imdobsement  of  a  Pbomissobt  Notb  dons  not  Gbbatb  the  relatioa 
of  partnership  between  the  indorsers.    Sayre  v.  FHck^  249. 

18.  NOTIOB  OF  THB  DiSHONOB  OF  A  PBOMISSOBX  NOTB,  given  to  000  of  tWS 

Joint  indorsers,  will  not  bind  the  other.    Id. 

II.  Blank  Indobsbmbnt  of  Nots  bt  Onb  not  Patbb  ob  Holdbb,  renders 
him  liable  only  upon  due  demand  and  notice,    ffatt  v.  Neweombt  82. 

It.  Pabol  Evidbnob  is  Inadmissiblb  to  Vabt  Bffbot  of  Indobsbmbnt 
by  one  not  the  payee  or  holder  of  the  note,  so  as  to  chaige  him  as  goaiw 
antor  or  maker,  by  showing  that  he  indorsed  it  before  delivery  to  the 
payee,  for  the  maker's  accommodation,  to  enable  him  to  procure  tha 
money  on  it  from  the  payee.    Id, 

18.  KoTioi  OF  Pbotbbt  Oivbn  bt  a  Holdbb  to  an  Indobbkb  too  late  to  ilz 
his  lialnlity  to  the  holder  will  not  inure  to  the  benefit  of  a  rabseqnent 
indorser,  although  it  would  have  been  in  time  if  given  by  him.  Bimp' 
mm  V.  Tumey,  443. 

14.  CoNSTBVOnON  OF  POWBB  OF  ATTOBNBT  TO  SlON  NaXBS  AS  InDOBSBBS. — 

Where  several  persons  unite  in  the  same  power  to  anthoriae  another  to 
indorse  their  names  upon  a  bill,  drawn  in  favor  of  one  of  them:  HM^ 
that  the  power  given  did  not  warrant  several  and  successive  indorse- 
ments, but  only  a  Joint  indorsement  of  and  for  them  all,  so  that  they 
should  lie  jointiy  bound  as  indorsers  to  the  holder,  and  equally  and 
Jointiy  bound  among  themselves.    Bank  qf  United  StaUa  v.  BHme,  651. 

18.  IiBGAL  Effect  or  Skvbral  Suocxssivb  Indobsbhbnts  is  that  each  indorser 
has  a  right  to  look  for  indemnity  to  all  the  indoners  who  precede  him.  Id. 

18.  AoBBEMBNT  FOB  THB  ExTBNSiON  OF  THB  TiMB  OF  Patmxnt  of  a  promis- 
sory note,  made  by  the  holder,  after  judgment  had  been  recovered  against 
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the  maker  uid  indoner,  diaoharges  tbe  jiidgment  against  the  latter.  Jf. 
df  M.  Beads  ▼.  Bank  of  Pa.,  24Xk 

17.  NonoB  TO  AK  Ihdobskb  of  thx  PmHovoB  OF  A  Bill  mat  bi  Ihtbbssd 
from  the  efridenoe  of  the  oaahier  of  a  hank  which  held  the  hill,  to  the 
effset  that  the  bill  and  proteat  were  reoeiTed  by  him,  in  due  comae  of 
mail,  from  the  place  of  payment,  after  maturity,  and  that  it  was  the  in- 
Tariable  custom  of  the  bank  to  notify  the  indoners  of  dishonored  paper 
immediately  npon  receipt  of  the  protests.  BaU  ▼.  Bank  <^  Alabama,  640. 

18.  JxDoasMR  OF  A  BiLL  Who  Sbeks  to  BaoAPS  FBOM  LiAasLXTT  thereon  on 
aoooont  of  want  of  notice  of  dishonor  must  allege  that  each  notice  waa 
not  given.  An  allegation  that  each  notice  was  never  leceiTed  by  him  la 
not  soffioient.    Or€^  ▼.  Dexter,  6d6. 

1ft.  Tbanbfkbsi,  without  iNDOBsmiiT,  OF  A  PBOiuBflOBT  NoTB,  being  one 
of  several  given  for  the  pnrohaae  price  of  land,  takea  the  same  sal^teot 
to  all  equities  existing  between  the  original  partiea,  which  inhere  in,  or 
spring  ont  of  the  snbject-mfttter  of  the  oontnct^  although  at  the  time  of 
transfer  sooh  equities  were  latent  and  inchoate,  and  can  not  be  enfosoed 
against  the  holders  of  the  other  notes  by  reaaon  of  their  having  been  re- 
ceived in  the  usual  course  of  trade.    Andrew»  v.  Mc€h$,  609. 

(be  CiBaiFiaATM  of  Dbposit;  Evidinob,  16,  16;  iNDnanTT;  JuiMaiBin% 
82;  Patmbmt,  11;  Sxatuti  of  LnoTATioire,  11. 

NOLLE  PB08EQUL 
See  PLiADnio  ahb  PftAonoi,  7. 

NON-JOmDEB. 
See  Plbadivo  ahb  Psaotig^  2^ 

KOnCB. 

PuBCEASEE  WITH  KoTiOB  OF  BziBTiNO  Equitt  at  any  time  before  the  par- 
chase  is  consommated,  taices  subject  to  sach  equity  {Per  OBMom^  J.| 
WWameon  v.  Brameh  Bank,  617. 

See  Ck>BPORATioira,  4;  Govbnants,  11;  Judomxhtb,  26,  28;  Lahblobi)  abb 
Tbnajit;  Mobtoaois,  6,  6,  7,  9,  10, 12;  Nbootiablb  lBBniinfBHTa»  10^ 
11, 17i  18;  Sbt-oiv,  1,  8;  Subbtyship,  9. 

NUISANCE. 

NUIBANOB— ImLBT     FBOM    BiVER    IN    THB    COHTUIUBD    AHD    UMDnTUBBBB 

UsB  OF  THB  PiTBUO  foT  twenty  years  or  more,  is  thereby  dedicated  ta 
pubUo  use  and  constitated  a  public  thoroaghfare  for  pnrpoaee  of  naviga- 
tion; and  the  obstruction  of  its  use  for  that  purpose,  l^  n  fish-tn^  cr 
otherwise^  would  make  the  obstruction  %  public  nuisance  which  any  one 
might  ftbate.    Stmnp  v.  McNairy,  437* 

NUNCUPATIVE  WILUL 
See  Wills,  10, 11. 

OFFICES  AND  OFFICBBa 
1.  BiOBV  OF  A  Pbbsoh  Who  Claims  an  Offiob  by  color  of  titles  and 
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dam  it  defiuiOf  ean  not  be  attftoked  oonateraUy.    ffagmer  ▼.  ffe^befffert 


1  Acts  or  OmoKBs  db  vaoio  arb  ab  ISfweotual,  m  &r  as  th«  right*  of 
third  penoDi  or  the  public  are  oonoemed,  aa  if  tliey  were  offioen  dejmn, 
Bmhe  ▼.  ElRmy  142. 

H  What  shall  Ooksiitdtb  ak  OmoEB  !>■  vaoto  may  admit  of  eoiiie  doabi 
in  different  oaeea.  There  most  at  least  be  some  oolorable  election  and 
induction  into  office  ab  origmt^  or  so  long  an  ezeroise  of  the  office  and 
acqnieecenoe  therein  of  the  public  anthorities  as  to  afford  to  the  indiHd^ 
nal  citiaen  a  preaomption  that  tlie  psrty  waa  dnly  jqppointed.    Id, 

See  IvjUKonovs,  1;  Shsbois. 

PARENT  AND  OHIU). 
Sao  GvABDiAV  Ain>  Wabd^  1;  Imvahoi^  7»  •• 

PAROL  EVIDENGB. 
(be  OtoVBua«%  IS;  Ddds^  0,  7;  Bvn>iirQB»  21;  giiuuTW%  ^t  TTmniii 

BLI  IraTRinCBRTB,  12;  WlLLB»  5. 

PAROL  PARTinOH. 
See  PABxniov,  ^  0. 

PARTIES. 
See  OosroBAiiOBB^  8|  9;  JuDOiOMm,  1;  PLiAimro  Ain>  Pk4(PM,  1-7»  UL 


PARTinOK. 

L  PRmoH  lOB  PABxmoir  ov  Sbvbbal  I^oib  AOAzmT  Siynuii  Di 

ABTSi  all  of  whom  are  not  interested  in  all  the  tnusts,  is  bad  for  ni^olD* 
der»  and  will  be  dismissed  on  motion  of  one  of  the  defendants.  Bf^mM 
r,Bradiqf,46^ 

H  Wbit  or  Pabxitiov  n  as  Adtxbsabt  Suit  in  which  the  title  maybe  oon> 
tested.    Id. 

Ii  TteAMTB  IN  ooMMOv  Makzno  Mutual  Dbkds  or  BABOAQr,  Saui»  avb 
RBff.KAHi,  expressing  nominal  considerations,  do  not  thereby  acquire  or 
loss  any  titie,  but  obtain  defined  boundaries  to  the  land  they  previoosljr 
held  in  common.  Such  deeds  operate  aa  deeds  of  partition  only.  Dam^ 
mm  ▼.  Lawrence^  210. 

i.  Ir  A.  ahdB.  EzsodtbDbxds  or  Pabtitiom  avb  A.  n  Pabtiallt  Btiocbd 
hy  G.»  the  partition  fsils  aa  to  C*  and  he  holds  in  common  with  A.  and 
Bw;  but  purchasers  from  B.  may,  in  equity,  compel  G.  to  accept  hia  ahara 
from  the  land  allotted  to  A.,  if  sufficient  in  amount.    Id, 

L  Pabol  Aobbbmbnt  roB  Pabtetiok  or  Larim  Aoquibbd  bt  Dbmbbt  m 
Qoon,  if  carried  into  eflfoct^  and,  if  fair  and  equal,  is  binding  upon  all  tha 
parties  thereto,  even  upon  those  who  are  /emu  covert^  if  their  husbsads 
Join.  And  therefore  eridence  tending  to  show  that  such  an  agreement 
waa  oairied  into  eoDeoutioii  is  admissible  in  an  action  brought  by  one 
psrty  to  auch  partition  against  another  party  thereto,  to  reoorw  an  ub- 
diTided  part  of  the  property  alleged  to  hwre  been  so  partitioned..  <W> 
komn  ▼.  ffaif^,  276i 
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6.   RiTtilACT  Wt  PiJSm  10  AUMffKD  "PASBnTiOKf  SUUUTXD  10  PirHiUA— 

In  an  aotion  of  ejaotmont  bronght  agatnst  the  Uttor  by  oiliar  pwtiM  to 
moll  partitioDy  ia  odmiMible  to  ahow  that  aach  partitioiD  waa  oaniad  faito 
aflboti  althoiogh  the  partiea  who  ezeoated  the  reloaae  are  not  partlea  to 
the  aot&OD.  And  It  ia  alao  admiwiihlft  aa  Beooodaiy  evidenoe  of  the  oon- 
tHita  of  another  releaae,  alleged  to  have  been  of  the  aame  tenflr,  and  to 
baTO  been  ezeoated  by  the  plaintiffa,  bat  to  have  been  ainoe  loat*    Id, 

y.  Bill  nr  EQumr  ion  Partition  must  Statk  the  oomplainant^  own  tftlab 
and  the  title  of  the  defendant,  whereby  it  shall  nppear  that  thaj  do 
olaim  to  hold  the  land  aa  co-tenants.    Sainmy  v.  Bdl,  168. 

Il  BqnmT  WILL  not  Pbooxbd  with  pARTrnoN  when  the  defendant  deniea  the 
legal  title  of  the  plaintifl^  or  claims  a  sole  and  adverse  poBsession,  nntfl 
the  plaintiff  haa  re-eatablished  the  onity  of  hia  poeseasion  with  the  defend- 
ant ara  tenant  in  oommon.    Id. 

••  Bill  iob  PABaemoN  will  bb  fisTAiNBD  wbils  OomkiAZHant  Tmna 
Iagal  Titlb;  bat  thia  rale  appliea  only  when  the  oomphdnant  atatea  m 
oaae  in  hia  bill  entitling  him  to  the  aid  of  the  eoart»  and  doea  not  tiippij 
where  the  bill  deniea  the  defendant'a  title,  all^gea  that  if  ha  haa  any  ba 
ia  a  tenant  in  oommon,  and  admits  that  defendant  haa  for  many  yaan 
bean  fai  aole  poaseasion  of  the  premiaea.    Id, 

See  SxATDTB  OF  Ldiitaxioni%  7. 

PARTNERSHIP. 
BeaOimraBaxiom^  11;  Invanot,  6;  KioonABLi  iMwnumw,  II 

PART  PAYMENT. 
See  ScATDTB  OF  FftAnnfl,  L 

PART  PEBFORMANCB. 
See  Statute  of  Fbaum»  1. 

PATENTS. 
See  Aumn  P^iMiwiiinri  BomnuBoa,  8;  Gmajnei;  Bcarvn  ov  Jjpobu^ 

noNB,  9. 

PAUPEBS. 
See  KiQOTiABLn  lairniuiuuTO^  1. 

PAYMENT. 

L  PAmm  OAK  ra  Mabb  nr  Monbt  ONLTonder  theaot  of  I8O79  BnAoMng 
payment  of  money  on  a  Jndgment  rendered  to  be  made  to  tha  okrk  of 
the  ooort.  A  receipt  given  by  the  dark,  the  eonaidaration  of  whibh  ia 
anything  bat  money,  as  debts  dae  by  himself,  ohoaea  in  action,  or  prop- 
arty,  is  not  a  satisfaction  of  the  Judgment,  and  no  hindxanoe  to  ita  ool- 
leotion.    OmteVCetel  v.  i2o6tita,  417. 

%  Monbt  is  a  Qbnbbio  Tbsm,  and  covers  eversrthing  which  by  eonasnt  ia 
made  to  represent  property,  and  passes  as  snch  onrrently  from  hand  to 
hMd.    Id. 

%  Cubbbnt,  Contbbtiblb  Bank-notbs  a&b  Monbt;  and  a  payment  made  in 
them,  whether  to  the  principal  or  his  agent,  ii  a  good  paymentb    Id. 
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4  Tbmbm  n  vo  hauaD  WABajomowTBrnVAUOMow  Cdbbsbt  MovBr  of 
tlMOOQntryptMiiigtemhaiidtohjuidintlMooiiineof  tn^  JWawwirfi 

6.  VwBam^AmaaBAtnL'VanBQvjaukjnwmoidyib^ 

not  oooatOTfiit   Id, 
t.  BzPBUS  Wamuhtt.— Baprotentation  thsfe  notes  can  be  endiMiged  lor 

legal  tenders  at  par,  does  not  oonstitate  an  exptoae  wamnty.    Id. 
7*  PAnmrr  into  Cause  nr  Noras  or  a  Bank  jb  Good  Patiodit  as  betweesi 

it  and  its  debtor,  no  matter  when  they  were  prooored  1^  him.    North' 

mmpion  Bank  ▼.  BalUet,  297. 
0.  Ounx  ot  A  CouBV  HAS  NO  Adihobitt  to  BacBXTB  MoHsr  in  diseliaifs 

of  an  notion  which  is  pending,  or  which  may  probably  be  bronght  in  tho 

iiitors.   Ball  ▼.  Bank  qf  Alabama,  649. 
IL  Gladi  Pbvintxd  as  SiT-oiT  IS  NOT  Fatmbnt  within  the  meaning  of  tho 

inles  relating  to  application  of  payments.    Piilnaia  ▼.  AuaeO^  478. 
lOi  Dhbtob  MAT  DmaoT  Applioation  or  Pationt  whera  he  owes  mora  than 

one  debt  to  the  creditor;  if  lie  does  not  direct  its  application,  the  cred- 
itor may  apply  it,  and  if  he  does  not  do  bo,  the  court  will  apply  it  to  the 

debt  which  has  the  poorest  seoority.    Id, 
IL  PBomnoBY  Nom  Aooxttbd  bt  a  Lani>ix>bd  in  Lnv  or  Kbit  dna  ona 

written  lease  do  not  extingnish  the  ori^pnal  debt,  bnt  operate  to  snqpand 

bis  ri^t  of  distress  daring  the  time  allowed  for  the  payment  of  the  noisiL 

/M^  ads.  IMe,  880. 

Sea  Bquttt,  2;  Bziootobs  and  AnimmnLASOBfl,  12. 

FBBTOBMANOB. 
See  CoNTBAon,  7,  8. 

PEBIU3  OF  THB  SNA. 
8aa  OoMMOv  Oabbibbs,  0;  TuMiisiBni   MiBiiB, 

PBBJUBY. 
Baa  Plbamno  and  Fluonai,  12. 

PLEADING  AND  PBAGTIOB. 

L  BainnwjrT  Joint  Oontbaotobs  must  NBVBBTHBLase  bb  Jonnpas  dsiaad' 
ants  in  an  action  on  the  contract    RcherU  y.  JfeLeon,  029. 

I.  AUBQATION  THAT  PaBTT  NOT  JOINBD  18  Or  FULL  AOB  IN  PtBA  in  abal^ 

ment  for  the  non- joinder  is  nnneoeesary.    Id 

%,  Allboation  that  Pa&tt  NOT  JoiNBD  RiBiDBS  IN  Statb  sod  '*  did  at  the 
time  of  praying  out"  the  writ,  in  a  pica  in  abatement,  is  so£kftent  with- 
out saying  "did  reside,'*  etc.    Id, 

4.  NoN-joiNDBB  or  Joint  Contraotob  8till  Lnmro,  ir  n  Appbabs  on  Faob 
or  Dbolailation,  may  be  taken  advantage  of  l^  demnirer,  motion  In 
arrest  of  judgment,  or  writ  of  error.    Id, 

tk  Dbobbb  will  not  bb  Rbtbrsbd  roB  Want  or  Pabtibs,  at  tha  instance  of 
those  not  prejudiced  by  it;  especially  when  the  want  of  parties  is  now 
for  the  first  time  objected  to.     Oibwn  v.  OoldikiBaiU,  592. 

C  AnoiNTa  is  Nbcbssabt  Partt  in  an  action  to  subject  the  property  ap^ 
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pointed  to  •  debt  due  the  oomp1ftiiiuit»  tiioa^  the  trtopetijr  b  in  Hh 
hnde  of  thoee  to  whom  it  wee  ultimately  gi^va.    Leigh  t.  AhIU»  182. 

7*  Derndaht  iroT  Sbrvsd  with  Pbocibs,  avd  ab  to  Whok  ▲  Nollb  Pbo> 
■■QUI  18  Bntibbd,  is  not  a  party  to  liie  suit»  and  a  Judgment  "agynet 
the  defendants"  does  not  embrsce  him,  but  only  the  defendants  upon 
iHiomprooQss  was  served  or  who  appeared  and  defended.  BoytfT.  Aoya- 
Aam,438. 

8.  Amxhdkiiit  WmoH  Ckavois  ubithkb  Oauu  nob  Fobm  of  action  is  within 
the  ordinary  diseretion  of  the  ooort,  and  is  generally  not  the  sobjeot  of 
rsrision.     Waterman  v.  Hallt  484. 

8l  Allowamob  ot  AMMgDMsm  OF  DiOLABATioM,  where  the  aotion  afterwards 
proceeds  to  trial  and  Judgment,  is  no  ground  of  reversal*  unless  it  is 
shown  beyond  a  doubt  that  the  amendment  was  contrary  to  law.    Id, 

18.  COUBT  WILL  NOT  PXBMIT  ▲  SUPFLBmiiTAL  AhSWXB  TO  BB  FlUDH  whCTS 

thedef  endant  permits  the  caoseto  be  put  at  issue  upon  his  answer,  asks  and 
obtains  a  continuance  to  proooie  the  attendance  of  a  witness,  and  allows 
many  special  and  regular  terms  to  intervene,  with  the  privilege  of  apply- 
ing to  tile  Judge  at  chambers  for  any  interlocutory  order,  bclbre  asking 
leave  to  file  such  supplemental  answer.  The  time  of  the  applioataon 
would  alone  Justify  the  court  in  refusing  the  leave  asked.  SUmi  ▼.  8kew^ 
670. 

11.  SuppuncBiruLL  Ahbwsbs  will  bb  Pbbiu^tbd  aooobdiko  to  Gbahobbt 
Fbaotiob,  in  small  and  immaterial  matters,  wliere  a  mistake  has  crept 
into  the  engrossment,  where  new  matter  has  been  discovered  since  filing 
the  original  answer,  in  cases  of  surprise,  and  in  mistakes  of  names.    Id, 

12.  SvpplbmbntalAnbwxbswillnotbbPbemitibdaooobdihotoChaitcbbt 
FliAoncB,  where  the  defendant  mistook  the  law,  has  unintentionally  per- 
jured himself,  and  an  indictment  is  suspended  over  him,  and  has  not  failed 
to  set  forth  his  defense  in  his  answer  from  an  inability  to  state  it  with 
precision.    Id* 

UL  Ck>UBTWILLNOTpEBMITASUPPLB]CBirrALAimWXBTOBBFlLBDWhereit 

is  not  in  aid  or  explanation  of  the  answer,  but  assumes  entirely  new  and 
distinct  grounds  of  defense,  as  one  resting  upon  a  penal  statute  of  the 
United  States,  even  though  in  the  petition  for  leave  to  file  it  the  defend- 
ant has  sworn  that  he  intended  to  swear  to  the  original  answer  in  the 
sense  in  which  be  wished  to  be  permitted  to  swear  to  his  supplement 
Id. 

14.  Dbhubbbb  must  bb  Ovbr&ulbd  in  toto  unless  it  be  good  in  its  full  ex- 
tent.    Thompeon  v.  ^ewUn,  168. 

18.  Onb  not  a  Partt  to  a  Sitit  can  not  be  compelled  to  deliver  to  the  mas- 
ter books  and  papers  in  his  possession.    Jliorieif  v.  Oreen^  112. 

18.  CotJBT  has  no  JuBiSDicnoN  to  Ck)ifFEL  A  WiTNBss  uot  a  party  to  the  suit 
to  surrender  possession  of  any  book  or  paper.    Id, 

17.  DbFBKDANT  IB  EnTITLBD  TO  THB  OPXNINO  AND  ClOSINO  BBIOBB  THB  JuBT 

on  a  trial  of  a  writ  of  right  upon  tlie  mise  joined  on  the  mere  right. 

OverUm  v.  Dameaaiif  644. 
18.  Failurb  to  Lbavb  thb  Bona  Fidbs  of  a  Tbansfbb  of  personal  property 

to  the  jury,  where  there  was  no  evidence  of  fnala  /ides,  is  not  error.  J7orw 

Urn  ▼.  SmUh,  628. 
18.  EBBONBousSTATEMBNTOFTHBLAWTOAJu&TiBnotgroundforareversal» 

if  tlie  jury  could  not  have  been  misled  thereby.  Amutrong  v.  TaUf  806. 
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n  Qmaiioir  «o  Qmt  ImrtsuanovB  that  uzobt  havs  bxut  Pbopbb,  if 
aikedt  it  not  error,  but  only  the  ginng  wrong  ioBfemotione  or  the  re- 
fiudng  right  osiee  when  aiked.    8UUe  ▼.  ScoU^  148. 

21.  Wbit  of  Brbob  will  mot  Lib  aoaikbt  a  Defunct  Cobporatiov  upon  • 
jndgment  obtained  by  it  Alter  its  dinolation.  The  trosteee,  nwiflnfw^ 
or  other  perMoe  named  in  the  statute  having  the  legal  assets  of  snoh  oor- 
poration,  should  be  made  parties.     Renick  v.  Bank  qf  WeH  OnUmp  20S. 

22.  Wbit  DiBSOTSD  to  a  DxFunoT  GoBPORATiov  m  A  NuLUTT.  Notioetolt 
is  null,  and  a  judgment  obtained  against  it  would  be  of  no  effect    Id, 

23.  Court  will  not  Sbnb  Back  thb  Cau  on  an  Immatkbial  Point  whieb 
did  not  influence  the  verdict    O'Brien  ▼.  Bomd,  884. 

24.  MoHsr  Paid  iNto  Coubt  is  not  to  bb  Dbduotbd  from  the  amount  fdmid 
dne^  and  a  Terdict  returned  only  for  the  balance,  but  the  verdict  should 
be  for  the  whole  amount  due,  if  it  exceeds  the  amount  paid  in;  otherwiM 
the  verdict  should  be  for  the  defendant.    DaHn  v.  Dunmngp  83. 

25.  MoNBT  Paid  into  Ooubt  must  bb  Indobsbd  on  EzsounoN,  and  the 
balance  only  odlleoted,  where  the  verdict  is  for  the  plaintiff  for  a  laifsr 
sum.    Id, 

20.  Onb  to  Whom  Bond  is  ICadb  Patablb,  bt  Namb  DrrtBBZNO  fbom  mi 
OWN,  may  declare  on  it  in  his  own  name,  averring  that  it  was  mada  to 
him  by  the  wrong  name;  such  an  averment  is  a  material,  traversaMe  one 
upon  which  issue  may  be  taken,  but  the  plea  of  non  eti  /actum  doss  boI 
^t  it  in  issue.    Nicholas  v.  Kay,  680. 

27.  Plea  of  Non  bst  Factum  onlt  Puts  in  Issub  ibb  Euduution  d  the 
deed,  and  its  continuance  as  a  deed  at  the  time  of  the  plea»  and  xaidm 
such  plea  the  plaintiff  has  only  to  prove  the  sealing  and  the  deliveiy.  Id, 

2B,  Plba  of  Non  Assumpsit,  Vbbifibd  by  an  Affidavit  to  the  effect  that  the 
written  contract  sued  on  is  not  the  defendant's  act  and  deed.  Is  snffioisnt 
to  gain  issue  on  the  execution  of  such  contract.    Hunt  t.  Ite,  060. 

See  GoMMON  Gabbibrs,  4;  Contbmft;  Ck>BPOBATioN8, 7-9;  Coen,  1, 2;  Cor* 
BNANTS,  10,  11;  BQumr,  11;  Bvidenob,  12,  14;  BxBounoNB,  10;  Hus- 
band AND  Was,  5;  Injunctions;  Intsrflbadbb;  Judombntb;  Jubhobb 
OF  THB  Pbaob,  2^;  Nbqotiabln  Instbumbhtb,  18;  Pabsitiov,  1»  2;  7-0i 
Biplbvin;  SiaoiFio  Pbbfobmanob;  WATaBCX>UB8B^  0. 

PLEDOBS. 
See  Bailmbntb. 

POSSESSION. 

FosBBflsiON  OF  Pabt  IS  PoBSBSSiON  OF  THB  Wholb  whers  there  are  con- 
flicting grants  and  the  adverse  claimant  is  not  In  possession  of  any  por> 
tion.    OfferUm  v.  Dafriamm,  544. 

Bee  Advbbsb  Possession;  Ejboticbnt,  2;  Foboiblb  Brtbt  and  DarAanoM 
Fbaudulbnt  Contbtangis,  7;  Husband  and  WifB»  7i  JuBZ8DKniov» 
1;  StATUTB  of  Ldocations^  10. 

POWBB& 
Bee  Bquht,  A,  0;  Btbootobs  and  ADMiNisxBA>OBa»  14;  NaoonABUi  Iv« 

■i&uxents,  14. 
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PRESnMPTION& 

§m  ■finoo^  8^  9i  Feavobibis;  Outb,  3,  4;  HunAm  abd  Win^  7| 

JmwiMMWH  6|  JuanoBi  of  thi  Pbaoi,  1;  Taxathwt,  Sl 

PRINCIPAL  AND  AGENT. 
See  AoBNor. 

PBINGIPAL  AND  SURETY. 

See  SUBITTBBIP. 

ntlVILBaED  OOMMnNICATION& 
See  AnoBinnr  aitd  CLZxirT«  1-S. 

PROBATE  OOURTS. 
See  Equity,  4;  Wnxs,  7. 

PROCESS. 

L  D» BUfi  V  ■»  Emmmwoub,  aw>  Voidablb  Pbocms  nr  ram  Haww  or  am  Oy- 
nan,  wOl  not  prtvunt  him  from  proteoting  himoelf  by  it,  or  jnstiiy  Um 
fai  omitfebig  to  do  his  duty  in  its  exocation.  AUttr^  if  thors  is  %  totel 
want  of  Jurisdiction  in  ths  oonrt  orw  the  osnse.  Stmmmm  ▼.  JfeLe«s 
4M.  ^ 

IL  Judicial  Paocbbs  Isbubd  dubiko  Vaoaxion,  and  tasted  of  the  pieoeding 
term,  is  considered  the  act  of  the  court,  performed  doling  the  term,  and 
isnotalfeotedbyasabseqaentdeath.    DMier.  IV^ffor,  808. 

8L  WiMAL  BvTBT  Madb  dubino  VACATION  foUowing  the  tonn  at  whioh  final 
consideration  of  the  court  has  been  had,  relates  back  to  the  tsnnt  and,ar 
tiis  parties,  is  considered  as  if  made  dming  the  tenn.    /dL 


PROMISSORY  NOTES. 
See  NiooTiABu  iNamuinam. 

PROTEST. 
See  NioonABiJi  IjrsiBUifiiras»  18^  17. 

PUBLIC  AOENra 
See  AoxHUT,  ff^  8. 

QUANTUM  MERUIT. 

QuAvruic  Mmun  Lns  iob  Work  and  Labor  done  mider  a  spedal 
tract,  ^diioh  is  afterwards  abandoned  by  consent;  and  the  Talae  of  snob 
work  is  to  be  admeasured  by  snob  contract,  bat  can  not  samssd  the 
amoont  stipulated  for.    Hunt  v.  Test,  669. 

QUIET  ENJOYMENT. 

See  GOVENANTB,  IS. 

QUO  WARRANTO. 
See  iNJUNcnoNSy  L 
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RAILROADS. 
Bm  Bfenwii;  Oomcov  Cabbisbs,  7;  EioKKtrr  1>aitAOi,  2;  IwDJWgw^  & 

RATIFICATION. 
See  AamoT,  8;  Go-nvAHcnr,  2. 

RECITALS. 
See  Taxation,  2. 

RECORDS. 

1.  Jmwimrr  Rolu  axb  Entbos  mat  bb  SuBmrovBD,  by  ocdw  ol  ooort^ 

independent  of  etotatoiy  aathoriation,  when  the  ori^nal  reoofdi  am 
ket;  and  the  matten  thne  sabetitated  beoome  d  equal  validity  to  thoae 
whloh  are  deetroyed.    MeLendon  ▼.  Jones,  640. 

2.  SuoH  SuBWiTUTioK  MAT  jii  Ordebbd  UPON  A  Showiko  bt  AifiDATin  ae 

to  what  the  loet  reoorde  oontamed,  after  a  pereonal  notloe  upon  the  op- 
podte  party,  enffieiently  explicit  to  adviee  him  of  the  nature  ol  the  mo- 
tion, and  to  enable  him  to  controvert  the  affldavite  enbmitted  in  enppoft 
thereof.    Id, 

IL  CouBTT  CouBT  CAN  AMXin>  OMiasioKB  IN  IT8  RaooBDS  which  oeeurred  at 
a  prerione  term;  and  the  record  thne  amended  itande  ae  if  it  had  never 
been  defeotiye,  or  ae  if  all  the  entriee  had  been  made  and  completed  al 
the  previdoe  term.    ChUloway  ▼.  McKkUhenf  163. 

4.  Rboobim  ov  a  Coitbt  oan  not  bb  Impuonxd,  upon  mattece  within  iti 
JBriedietion,  when  oiBand  in  eyidence,  by  coonter  evidenoe.    Id, 

8ee  GoBVBMn^  8;  Dbbdb,  8;  Rtidbnob,  10,  11;  JuDOMBim,  ^  6|  liosv- 

OAOX8,  6,  6,  10-13. 

REDEMPTION. 
See  ExBOunoNS,  18-2SI 

RELATION. 
See  EzaoDTOBS  and  Ai>mini8cbaiob8,  18;  PBoaMSy  8L 

REMAINDERS  AND  REVEBSI0N8. 

L  Rbtbbsionbb  mat  Maintain  an  Action  tob  Damaob  to  the  freehold, 
eaoeed  by  the  erection  of  a  dam  by  a  lower  proprietor,  whereby  the 
water  of  the  etream  ie  eo  becked  np  ae  to  dog  the  plaintiflTe  miU.  S^pka 
T.  ArgeoaC,  214. 

2»  Oabb  liUa  AT  THB  Inbtanob  of  a  Rxybbsionxb  for  eny  degree  of  damagt 
to  the  freehold,  no  matter  how  inappreciable  the  injniy.    Id, 
See  Tbusxb  Ajn>  Tbustbxs,  8;  Wnis,  12. 

RENT. 
See  L1BN8,  8;  Patmbbt,  1L 

REPLEVIN. 
DBOLAMAnov  nr  Rbplbtot  mxtbt  Ambrt  Pbopkbtt  nr  the  FLAiXTOfl; 
either  genend  or  epedal,  and  an  allegation  that  he  wae  '*  entitled  to  the 
poeMedon'*  ie  not  enongh.    PoUUoh  t.  Adome, 

See  Ibvahot,  5. 
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B1S8GISSI0K  OF  OONTRAOia 
AMM  PiufliD  n  asATu  QUO  OK  Bttonuov  or  Ownunr 


•il*  ol  la&d,  btoMUW  the  Tndor  oan  nol  umIm  a  good  titio.    ArM 

8ao  Bquxtt,  8;  Mosaki,  4.  & 

BKS  JUDICATA. 
8ao  BQinTr»  13;  JuDOMsm. 

BBTUBK. 
See  ExjBUUTiomy  8. 

RBVEBaAL. 
8ao  FuuAiNo  Aim  FBAono^  9^  111 

BIOT. 
See  Obdonal  Law,  1. 

BOUT. 
See  GBDOirAL  Law,  1,  8. 

aAy.Tfft 

1.  Dbjtsbt  or  A  Lor  of  Iiov,  ov  Obiat  Wnoaf ,  In  a  pOo  by  itiallt 
■a  agraomtot  —  to  ili  price,  by  the  ymdor  laying  to  tlw  wmdm,  '*Ido- 
Utw  thla  faoB  to  yon,  at  that  prioa,"  w  anfBoiant  mider  tlw  atateta  ci 
tendL    OUUm*  ▼.  Lockwoodf  729. 

&  PftBaoNAL PBOPBRnriv THB Advxbsi PoflSBHXOV ov AsozHBB, or aabjaol 
to  the  Ikn  of  an  attachment,  may  be  adld  by  the  owner.    Id, 

flea  BAmanraa;  Bvidbnoi,  20;  Faotobs;  Frauduldit  OovmrAMOM^  %  7| 

MoBiOAOsa,  3,  4. 

SCnUS  FACIAS. 
See  JuDOMXHn. 

SEALS. 
flea  Abbbbahov  Aim  Awabd,  1;  OowoBAinoin^  % 

SBAMaH. 
See  JuBZBDiOTiov,  2. 

SET-OFF. 

L  talaoE  MAT  Sir  cm  aoainbt  Auovn  Dravt  drawn  by  the  aarfgnor  In 
hia  faTor  befoie  he  reoeiTed  notioe  of  the  aengnment^  althongh  the  Ba- 
bUity  of  the  aiifigntrr  did  not  become  complete  imtil  after  he  received  no- 
tioe of  the  aangnment.    Northampton  Bank  ▼.  BaXUH^  297. 

2L  8n-oiF  WILL  BB  Afpusd  on  Unbioubbd  bathkb  than  SaouBKD  CLazm 
preocnted  by  the  same  creditor  against  a  decedent's  estate,  and  the  re^ 
resentative  of  the  deceased  debtor  can  not  require  ita  application  to  tba 
aeonxed  debts.    Putnam  v.  RvsmU^  478. 
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t.  Dbbiob  ov  Bank  mat  8n  gfw  its  Kons  aoainct  Claim  ov  Amiovjeb  of 
tha  bank,  provided  bo  wao  the  owner  of  the  notes  Mraght  to  be  set  off,  at 
the  time  when  he  reoeived  notioe  of  the  assigniiient,  bat  if  he  soqnired 
them  after  notioe  of  the  assignment  thqr  osn  not  be  set  off  agsinst  the 
assignee.    Nortkampiom  Bamk  y.  BaUkt,  2S7. 

'SeePATMSMT. 

8HEBIFFS. 

L  BBBBifv  D  iiOT  AoKiiT  ov  JuDOMSMT  Gbsdixob  before  he  has  zeosired  the 

writ  of  ^  /(BLf  and  money  reoeived  by  him  on  mesne  proessi  will  not  dis- 

ehaxge  a  debt  of  plaintifll    EUdreth  ▼.  Orffin^  80Z 
%  Aar  ov  1889,  "oonobbmino  thb  Omoi,  ]>(mn»  aitd  LuBunn  ow 

SBiBifv,*'  does  not  change  the  law  in  re^ud  to  the  right  of  the  sheriff 

as  soeh  to  reoeiTe  money  on  mesne  prooess.    Id, 

SHERIFFS'  DEED& 
See  DiBDB,  8. 

flee  OomoiEAxnnn»  10;  Bvidamui^  8;  Bnommnrai  fi^  18. 


8LAin>ER. 

Mfwrnnm  of  Qood  Obamaotmr  ov  PLAnnnarr  n  sot  AoMnBDiiB  in  an 
aetion  of  slander^  nntil  his  dhaiaoter  has  been  attaoked  by  the  def eod- 
snt,  either  by  plea  npon  the  record  or  by  eridence  at  the  triaL  Bkodu 
T.  ffames^  604. 

SLAVERY. 

Blmyeb  cav  ohlt  n  Hild  as  Pbopsbtt,  and  deeds  and  wilb  baring  for 
their  ol^sot  their  emancipation,  or  aqnalified  state  of  slayeiy,  are  against 
pnUio  policy*  and  a  tmst  resolts  to  the  next  of  kin;  therefore,  where 
slaves  are  bequeathed  to  a  legatee,  with  the  nnderstanding  that  he  is  to 
hold  them  as  freedmen,  a  tmst  resolts  to  next  of  kin  to  the  testator. 
f%im^p$om  T.  NeMih  160. 

flee  BQUirr,  9^  10;  MAKitnti)  Womxn,  2;  Wnxs,  10^  11. 

SOVEREIONTY. 
See  Duds,  1;  Emikkiit  Domadi;  I^ELAVOBiBn. 

SFBOIFIO  PERFORMANCE. 

L  Oomar  Bnrmro  Sraomo  Pbupobmavob  mat  RKEAiir  Bill  and  decree  re- 
payment of  consideration  money  psid  on  a  parol  agreement  for  the  sale 
of  land,  bat  wHl  deny  costs  to  either  party.    Pkmock  t.  (Umig^  621. 

%  DmmaM  job  Spioivio  Pxbvokmancb  is  a  MAimt  ov  Soukd  DnoKRioH 
in  a  eoort  of  equity,  and  not  of  arbitrary  right  in  the  party.  Hence  it 
requires  much  less  strength  of  case  on  the  part  of  the  defendant  to  re- 
siit  a  Mil  to  perform  a  contract  than  it  does  on  the  part  of  the  plsintiff 
to  w»^<«*MM>  a  bill  to  enforce  a  specific  performance.     Trigg  ▼.  Read,  447. 

8b  Bqdiit  will  not  Dwsn  a  Spkhvio  Pibvobmakcb  n  Gaskb  ov  F^aud 
o&  MuTAKB,  or  of  liard  and  nnreasonsble  bargains,  or  where  the  decree 
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woold  prodnoe  Injoitioe^  and  geoflnlly  In  anj  one  whws 
woold  bo  inaqnitaUe  under  all  the  oinmmalanoaa.    Id, 

8TAKEH0LDBB. 
Sea  IuBBMimT,  1. 

STATUTE  OF  FRAUBa 

1.  Pabt  Patxiiit  ov  OoHsmxRATiov  18  voT  Pabt  PmiOBMABait  to  aa  to 
taka  a  parol  oontnMst  for  the  sale  of  land  out  of  the  atatnte  of  Inndai 
PUmodt  T.  Ohuffhf  621. 

%  Pabol  AoRimmnp  to  Pubohabb  Land  as  Aoibt  iob  Akokhbb  oan  not 
be  enfbroed  and  a  eonyeyanee  to  the  principal  deeraed,  where  the  agont 
takaa  a  deed  in  hia  own  name  and  paya  part  of  the  porohaae  money  and 
aeonrea  the  rBeidae«  and  then  refoaea  to  convey  to  the  principal,  daniea 
the  agreement,  and  reliea  on  the  statate  of  f raada  in  hia  answer,  if  it  ap> 
pean  that  there  was  no  agreement  to  take  the  deed  in  the  prinoipal'a 
name  and  the  principal  fomishea  no  part  of  the  conaideratkm  lor  the 
pQndiaaa»  althoogh  he  afterwarda  paya  part  of  it.    Id, 

See  BxBOfmoim,  12;  FaAuninuniT  ComnRAaoHL 

STATUTE  OF  LIMITATIONS. 

L  WKBir  Statdtb  of  LncxTAnoini  m  Bblod  upon  to  reaiat  the  right  of  the 
true  owner  of  land,  the  party  relying  npon  it  mnat  ahow,  bj  blear  pvoolL 
hia  actoal  ooonpancy,  oontinaed,  nnintermpted,  and  adverae,  for  the 
time  required  by  the  etatate.    Irvine  ▼.  McBee^  468. 

ti  CouBTS  ov  Chakoxht  abs  as  muoh  Barrbd  bt  the  STATina  ov  Luiixa- 
noini  when  they  gain  joriadiotion  of  a  oaoae,  for  which  a  remedy  eodata  at 
law,  aa  are  ooorta  of  law.    Haynie  v.  HaU,  427. 

SL  IXKJBD  TbUSIB,  WHBBB  a  PaBTT  TaKXS  PoSSBflSIOV  XK  HIS  OWK  BlOBV, 

are  equally  anbject  to  the  operation  of  the  statute  of  limitations  in  ooorta 
of  equity  aa  would  be  the  oorresponding  actions  prosecuted  in  a  court  of 
law.  Id. 
4.  In  Ezfbbsb  ob  Dibbot  Tbusts  thb  Statotb  ov  LnmATioini  dobs  nov 
Opbbatb.  In  such  oaaea  the  trustee  takea  poasession  and  holds  for  an- 
another.  His  posaeaBion  is  the  possession  of  that  other,  and  there  can  be 
no  adverse  holding  untQ  the  tmatee  denude  himadf  of  hia  trust,  by  aamm- 
ing  to  hold  for  himaelf ,  and  notifiea  the  eutui  qtm  tnui  of  hia  trsachecy. 
Id. 

1  It  D  AK  DfFUBD  TBUn,  ABB  SUBJBOV  TO  THB  OpbBATIOV  OB  THBSCATDm 

OF  LmiTATiOHS,  where  a  lather  procuxea  an  executor  to  deliyer  to  him 
money  and  property,  bequeathed  to  hia  childmn  by  their  giaadfathaci 
Id. 
C  If  Obb  ob  Mobs  of  Mabt  TavAHTS  or  ooMiioir  bb  Raebbp  bt  skb  Stat- 
xra  OF  LmrrATiojra,  and  othera  be  within  i^aavingof  the  atat«te,  it 
shall  not  operate  against  thoae  who  are  within  the  aaving  of  ^eatafeute 
^  to  bar  them;  nor  ahall  the  partition  glren  by  thoaa  within  the  saving  of 
the  atatute  prevent  the  operation  of  the  bar  aa  to  thoaa  witihont  the  aar- 
ing  of  the  statute:  each  one  shall  recover  or  be  barred,  as  to  hia  aliquot 
ahare  or  portion  of  the  land,  aa  he  may  be  within  or  without  the  aavlog 
ef  the  statute.     Wade  t.  Joknmm^  4S2. 


Index.  817 

7.  TterAMTC  nr  oomioir  Babbkd  bt  Siatdtb  of  LncxTATioHa  am  to  Past  of 
tlw  jirupcrty  oin  not  remove  the  ber  m  to  mch  part  hy  aOotting  it  In 
partition  to  one  of  thdr  number  who  it  within  the  eaying  of  the  etotnte, 
and  therefore  not  barred.    Id, 

C  Admdiibtbatob  yUjusQ  A  Void  Salb  would  bb  EBrorpsD  from  bring- 
ing  an  action  to  recover  the  property  eold,  henoe,  the  statate  of  limita- 
tions woold  not  oommenoe  ronning  against  him  so  as  to  bar  a  recovery 
by  minor  legatees.    Herron  t.  MamhaU^  444. 

i.  Statutb  ov  Ldotationb  Bboims  to  Bun  in  favor  of  a  Junior  patentee  In 
possession,  when  the  elder  patent  is  granted.     Overton  v.  DoeiMon,  544. 

10.  P088B88IOK  Which  is  a  Bab  to  an  AcnoN  bt  an  ANasaTOB  at  the  time 
of  his  death,  is  a  bar  to  the  action  of  his  heirs.    Id, 

11.  Liabiutt  ov  a  Subbtt  on  a  Pbomissobt  Kotb,  barred  by  the  statute  of 
Uxnitations,  is  not  revived  by  the  principal's  subsequent  acknowledgment 
and  promise  to  pay.     LoiBther  v.  Chappdlf  643. 

12.  Bquitt  Aoiino  in  Analogy  obGontobmitt  to  Statdtbbov  LnoTATioNi^ 
adopts  the  exceptions  in  favor  of  the  usual  disabilities,    Perkhu  v.  Obrf- 

ISb  Lboaot  is  not  within  STATuns  ov  LncxTATiONS,  and  courts  of  equity 

in  suits  for  legacies  do  not  adopt  the  statute  or  its  ezoeptions,  or  act  in 

analogy  or  conformity  to  it.    /ct. 
14.  Govbbtubb  18  NO  PBOTBonoN  TO  SuiT  fOB  Lbgact  by  virtue  of  the  ex* 

oeption  of  coverture  in  statutes  of  limitations,  as  the  act  does  not  ex* 

tend  to  the  esse  of  a  legacy.    Id. 

1&  STATUTBBABBINOLBOALRBMKDTBABSEQUTTABLBBSMBDrinsnalogOOS 

cases  or  in  reference  to  the  same  subject-matter,  and  where  the  legal 
and  equitable  claims  so  far  correspond  that  the  only  difiPerenoe  is,  thai 
the  one  remedy  may  be  enforced  in  a  court  of  law  and  the  other  in  a 
court  of  equity.  Id, 
16L  Whbbb  AonoN  at  Law  is  not  Babbbd  by  the  statute  of  Umitatioiis^ 
the  same  or  an  analogous  casein  equity  is  not  barred;  and  if  the  statute  is 
not  adopted,  the  saving  clause  which  it  oontaine,  in  favor  of  a  disability, 
is  not  adopted.    Id. 

17.  Cmnaers  of  Equitt  Always  IlraoouNrBNANcn  Laobbs  and  Nbolbot,  upon 
general  principles  of  their  own,  independently  of  the  statutes  of  limita- 
tions, and  refuse  their  aid  to  stale  demands,  where  the  party  has  slept 
upon  his  right,  or  acquiesced  for  a  great  lei^gth  of  time.    Id, 

18.  Idbm — Suits  in  Equity  abb  Babbkd  by  Lafsb  of  TocBi  where  statutes 
of  limitation  do  not  operate:  1.  Upon  the  ground  of  public  policy,  the 
peace  of  society,  the  inconvenience  of  the  relief,  or  that  it  is  against 
conscience  or  good  faith;  2.  Where  the  presumption  arises  of  something 
having  been  done,  which  is  adverse  and  destructive  to  the  plaintiff's  de- 
mand.   Id, 

UL  Suit  fob  Lboaoy  Chabobd  upon  Land  is  Babbbd  by  the  lapse  of  thirty 
years  without  any  demand  for  its  payment,  either  by  the  legatee  or  bsr 
husband.    Id, 

See  Fbaud;  Tbubtb  and  T^usm,  Id 

STATUTES. 

1.  GbNTBACT  MaDB  IN  BBLATION  TO  ANTIBINO  WhIOB  IB  FftOBIBIIBD  hf 

statute  is  void,  although  the  statute  does  not  expiessly  dedare  it  so  to 
Am.  Dso.  Vol..  XIJI— 4a 
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b0,  and  only  inflioti  a  penalty  on  the  offender.  Columbia  Bamk  and 
Bridge  Cfo,  y.  Haldenum^  229. 

%  WSIBB  l«10TBf.ATPB»  PAaSXS  ACT  POSTPONIMO    TBRM  OF  A  CoiTBT  tO  » 

oartoin  tima,  and  befOTe  that  time  arrives  paaiea  another  act  providing 
that,  after  the  date  of  ita  paeaage,  the  tetma  of  aaid  coort  ahall  be  bald 
ait  a  time  anbaeqnent  to  that  fixed  by  the  prior  aot^  the  latter  act  con- 
fliela  with  the  focmer,  and  repeals  it     Ik  parte  TrapaaU^  07ft. 

8aa  ChiMWUimoHAL  Law;  Govtbaoib,  6;  GoBPORASiom,  4;  SuBSRiHir,  8| 

Taxation. 

STOCK. 
8aa  BAHMBim;  €k>BFOKATXoir8,  S^  4. 

STOCEHOLDEBa 
Baa  CkiBPOKATiovs,  9-11. 

STBAKDING. 
See  LmuBAKOK— MABnfB. 

SUBSOQATION. 

FOBOBAOB  AT  VdD    SaLI    BT    ADMINlSntATOB    IB    SUBBOOAXID    TO    THM 

BiOBlB  ov  CBaDiTOBa,  where  the  purchase  mon^  waa  expended  in  the 
j^ayment  of  the  debts  of  the  estate,  and  he  has  a  lien  for  any  sorplns 
upon  a  negro  thns  purchased,  if  the  purchase  moneyt  with  interest,  ex- 
ceeds the  amount  of  his  hire  during  the  tune  the  purchaser  has  him  in 
his  posssssiom,    Hemm  v.  ManhaU,  444. 

Sea  BZB0U1OB8  AITD  AstMINlSTRATOBS,  7;  HUBBAIID  SXD  Wm,  IOl 

SUBSCRIPTION. 

See  COBFOKATIOHS,  IL 

SUCCBSSION. 
See  Bbeaxis  of  Diobasbd  PxB8(m8»  L 

SUPPLEMENTAL  ANSWER. 
See  Plbadino  akd  PBAoncn,  10-lS. 

SURETYSHIP. 

L  SuBSiT  n  HOT  DsacHABOXD  BT  Cbsditor's  RxLBAsnro  AxTAcmixmr  levied 
on  the  principal's  goods,  and  returning  the  goods  to  the  principal,  where 
the  attachment  suit  was  not  commenced  on  request  of  the  surety, 
although  the  principal  afterwards  becomes  insolvent.  Baker  v.  MankaU^ 
628. 

&  SfTBETT  IS  DiaoHABOBD  BT  Vaud  Aobbxickmt  FOB  Dblat  f ot  any  length 
of  time,  however  short,  entered  into  by  the  creditor  with  the  prindpal 
debtor,  without  the  surety's  assent.    Bamqe  v.  Strong,  64. 

t.  SuBBTT  IS  Relbasxd  BT  Cbeditob's  Aobesmbmt  TO  Takx  Lakd  from  the 
principal  debtor  for  the  whole  or  a  part  of  the  debt  without  such  surety's 
consent.    Id. 

4.  RXLATION  OF  PRIHGIPAL  AND  SUBBTT  COMnNUBS  AFTBB  JUDOXXNT  fOT  the 

original  debt,  together  with  all  the  rij^ts  incident  to  that  relation.    Id, 


\ 
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&  Wbibi  Substt  Pats  Dsbt  aitbb  hib  Punoipal's  Duohabos  in  Bank- 
BuncT,  saob  discharge  is  no  bar  to  an  action  brought  by  the  aurety 
against  the  principal.    Pogue  ▼.  Joyner^  603. 

C  Wbxbb  Cbiditob  Faiu,  aftkb  Bsqusst  bt  Sobrt,  to  Do  ant  Act 
which  his  duty  enjoins  bim  to  do^  liis  omission,  if  injurious  to  the  sorety, 
will,  in  equity,  discharge  the  hitter.    HemptUad  ▼.  WcMnSj  006. 

I.  Crxditoe  is  undkb  Bqurabu  Obuoation  to  Obtain  Patmxnt  of  Pbin- 
dPAL  Dxbtob,  and  not  from  the  surety,  unless  the  principal  is  unable  to 
pay;  and  the  &ct  that  courts  of  law  now  assume  jurisdiction  in  such 
cases  does  not  afibct  the  jurisdiction  originally  and  intrinsically  beloog- 
ing  to  courts  of  equity.    Id» 

0.  StaTUTB  OV  AbKANSAS  PbOYIDINO  that  SmBTT  SHALL  BB  BXONXBATID 

from  liability  unless  the  creditor  brings  suit  against  the  principal  debtor 
within  thirty  days  after  service  of  notice  upon  him,  is  but  declaratory, 
and  an  eztensioii  of  an  existing  and  originally  equitable  remedy,  so  quali- 
fying such  remedy  that  the  surety  is  not  boimd  to  show  the  injury  result- 
ing from  the  subsequent  insdvency  of  the  principal,  in  order  to  entitls 
himself  to  a  discharge  from  his  suretyship.    Id. 

0.  Wbxhb  Subbtt  on  Bond  Oivbs  Holdbb  thxbbov  Notiob,  under  the  Ar* 

kansas  statute,  to  sue  the  principal  debtor,  and  he  fails  to  bring  a  valid 
suit  thereon  within  thirty  days  thereafter,  such  surety  may  plead  his 
exoneration  either  at  law  or  in  equity.    Id, 

8aa  AoBiror,  2;  Fbavbulxnt  Contbtanobb,  2, 8;  KaooTiABUi  IbwjmjmbwiBi 
6i  Statutb  ov  LnuTATioNS,  11;  Teustb  and  TBoniMy  7;  WmnMna^ 

SURVIVORSHIP. 
See  Husband  and  Wm,  1,  2. 

TAXATION. 

1.  Tax  Salb  ib  not  Vaxjd  unubb  all  Substantial  RaQununiBMn  of  tins 

statute  are  shown  to  have  been  strictly  complied  with.  AnomiT,  Wrtf/fUt 
481. 

2L  RBOITAL  in  Tax  DxBD  OV  CoMFUANCB  with  StATUTOBT  ttaQUIBBIIBBTB  IS 

not  even  frknafacU  evidence  of  such  compliance.    Id. 
Si  Antiquitt  of  Tax  Dbxd,  iv  No  PoessasiON  has  bbbn  Takxn  under  it» 

affords  no  presumption  in  favor  of  it.    Id, 
4  Mubbgizal  in  Wabbant  fOBCoLLBoriNo  Tax  ov  Datb  ov  Statutb  under 

which  the  tas  was  levied,  renders  void  a  tas  ssle  made  thereunder.    Id. 

See  EviDBNOB,  5. 

TENANCY  m  COMMON. 
See  AsBioNMBNTS,  2;  Cobfobationb,  11;  PABannov,  8L 

TENDER. 
SeeTBOTXB,4. 

TIMB. 
See  BzBOunoNB,  17,  18. 
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TOLLS. 
BMBaumm;  Szaocnnom»  §• 

TRADB-MABKa. 

1.  InvmanoiK  will  bb  Obaxtbd  AOAnrar  the  Un  ov  tbm  Namb,  ICabi^ 
or  hlwl  of  the  oomplBinint,  whero  sach  me  is  deeigned  to  indaoe  the 
hdiif  that  an  article  mamrfaotared  by  defendant  ia  one  mannfaetared  by 
oomplainant.  It  la  wholly  immaterial  whether  the  spurioiia  artiole  ta  or 
ia  not  equal  to  the  gennine.     Ta/i^  ▼.  Carpemier^  114. 

&  DucAOBS  MAT  BB  AwABDBD  AOADfST  A  Pebson  who  oaea  the  tmde-mariL 

SeeALiBirB. 

TBBSPASa 

!•  Tbbbp AM  Ohlt  will  Gbbbbally  Lib  iob  Imjobt  DnaogLT  laiuogBD  by 
a  f onnUe  act  of  the  defendant     Waiemum  t.  SaU,  484. 

&  Tbsbpabi  OB  Gabs  will  Lib  iob  Iir jvbt  not  EttBigBD  bt  Dibbot  and 
immediate  forcible  act  of  the  defendant,  though  flowing  from  that  act 
without  the  interrention  of  any  other  voluntary  or  reaponaible  agency, 
as  where  the  plaintifiTa  beaat  ia  dhaaed  by  the  defendant  with  ttidn  and 
afconea  and  ia  driven  upon  a  fence,  whereby  it  ia  injnred.    Id, 

Sl  Ownbb  or  A  Bull  is  Liablb  to  an  AonoN  or  Tbbbpass  qwart  pfaaiaai 
frtgii,  for  damage  done  by  the  animal  in  breaking  into  the  field  of  an- 
other  and  killing  a  horae.    Ddj^  y.  Ferritf  246. 

4.  MBA8nBB''or  Damaobs  vob  bugb  Tsbbpabs  ii  the  value  of  the  hom  killed. 

Id. 

See  Gbdoxal  Law,  8;  Fbkobb,  4;  JoBODionov,  8. 

TBOVBB. 

L  DBTBETiukiiTiHTBovBBGAirvoTBBroBirPBOPBBnrDrMrnaATioirofdam* 
agea,  where  the  taking  waa  willful,  and  the  property  haa  been  faaentiiHy 
injured,  and  where  no  rule  for  such  return  haa  bean  applied  for.  Hart  v. 
SiUmer^BOO. 

&  Bulb  vob  Bbtitbn  ov  Pbopbbtt  nr  Tbovbb  uvbi  bb  Afpubd  bob,  aa 
the  matter  reata  primarily  in  the  discretion  of  the  court  below.    Id. 

Sl  Abobb  by  Bailbb  or  Tmvo  Loanbd  ob  Hibbd  is  WnxruL  OoirvBBSioNy 
rendering  him  liable  in  trover,  and  precluding  a  return  of  the  property 
in  mitigation  of  damages,  especially  where  it  is  essentially  injured;  aa 
where  an  omnibua  hired  for  nae  only  in  a  particular  place,  is  driven  with 
a  heavy  load  to  a  di£Eerent  place,  and  damaged  so  aa  to  require  repairs. 
Id. 

4.  Vbbmobt  Sxatutb  Allowing  Tenbbb  nr  all  AonoNs  until  three  dnya 
before  the  term  of  court,  doea  not  apply  to  aotiona  of  trover,  or  to  other 
aotiona,  where  no  tender  could  be  made  without  the  aid  of  n  statute.    Id, 

$,  CoimnstaK  wet  an  OmoBB  ov  thb  Law  n  a  Ompnmmaa  by  ih» 
sanploying  him.    OinrHws  v.  Loekwood^  720. 

See  iNVANor,  1»  ft. 

TBU8TBB  PBOGBSSb 
See  BxBounoNS,  IL 
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TBXTSTB  AND  TRT7STEBS. 

L  SziiTum  OF  Uns  Don  vor  Eztxnd  to  penonal  property.    Rice  «di. 

BumeUf  386. 
fL  BmnjfXNo  Tsam  Asms  ohlt  nr  Fatob  ov  Pabtt  Patdto  Considiha- 
noK,  or  MMne  p«rt  thoreof,  »t  the  time  of  the  porohMe,  where  land  is 
pnrohaMd  and  the  oonveyaooe  taken  in  another's  name,  and  a  sabaeqneiil 
payment  will  not  soffioe.    Pnmoek  ▼.  Oloughf  621. 
Sl  Lwal  Tixlb  to  Real  Ebtatb  and  Pebsokaltt  remains  in  the  trostee 
where  it  has  been  vested  in  him  to  be  held  for  one  person  nntil  marriage; 
afterwards  for  the  Joint  nse  of  husband  and  wife,  and  of  the  siyndvor,  with 
contingent  remainder  over.    Hiee  ads.  BumeU,  398. 
4b  Co-«BU8iBi8  MUST  JoiMTLT  BzxonTB  SUCH  Duths  of  their  offioe  as  de- 
mand the  ezeroise  of  judgment  and  discretion,  although  mere  ministerial 
aota  may  be  performed  by  one  of  them.     Vandeoer^t  Appeal^  806. 
^  Tbubtbs  can  not  Justitt  Acting  Alons  on  Gbound  ov  Kxgbssitt, 
where  his  oo-trustee  was  near  at  hand  and  might  have  been  oonsulted 
without  detriment  to  the  interests  of  the  trust.    Id, 
C  Teubtix  can  not  Ck)NVBBT  Monet  into  Land  ob  Land  into  Monet  at 
his  pleasure,  unless  speoially  authorised;  and  if  he  invests  money  in 
Umd,  the  ceaM  qui$  tmuA  may  take  the  land  or  demand  the  money,  at  hia 
option.    Kaufman  v.  Crtvu^ord^  323. 
7«  Fraudulent  Intent  can  not  be  Intebred  vbom  Disobetion  Gimr 
Tbustee  to  first  pay  either  of  the  named  creditors,  when  he  is  surety  for 
both  the  debts  and  the  trust  deed  is  made  chiefly  for  his  indemnity.    Ihh 
hot  V.  Dubom^  688. 
%,  Tbubt  Deed  is  not  Fbaudulent  against  a  subsequent  creditor  levying 
execution,  when  it  permits  the  trustee  to  cultivate  the  land  until  sold,  with 
the  slaves  which  may  be  upon  it,  or  others  that  he  may  procure^  because 
it  involves  the  trust  estate  with  the  expense  of  the  slaves  so  proouredt 
the  debtor  not  being  insolvent  or  in  failing  ciroumstances.    Id. 
••  KxEOunoN  Cbeditobs  can  Comfel  Pbbiebbed  CBEDnoBs  TO  Globe 
l^DBT  upon  which  property  was  grantedt  and  distribute  the  proceeds,  by 
suit  in  equity.    Id* 
10.  ArpoiNTBB  IN  Tbubt  mat  Plead  Statute  of  Ldotatiohb  or  not;  and 
if  he  fails  to  do  so,  those  for  whom  he  holds  the  property  have  no  right  ta 
do  so.    LiHgK  v.  BmUh^  182. 

8aa  Bailmbntb,  1;  CtoBPOBATioNs,  6;  Deedb,  7;  Bquitt,  6^  9;  RiEUunoiWy 
11, 12;  BxaouTOBB  and  Adminibtbatobb,  3»  4, 14;  m^a»m«>  Woi 
1,  2;  Slatbbt;  Statute  ov  Limitationb,  8,  4,  6. 

USAGE. 
See  BanjanraB,  4;  Common  OaBmiEE^  %, 

USB& 
8aa  OovBirAan,  1-6;  Tbubib  and  TBUBnoB^  L 

VARIANCE. 

See  JUDOMENTB,  18. 
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VENDOB  AND  VENDEE. 

Vmmn  Who  Tammb  Sicobitt  vbom  his  VxKOom  agnnst  an  «s»tliig  mort^ 
gige  upon  tkie  land  aold,  ia  not  confined  to  aach  aeottrity  after  a  f ore- 
oloaare  and  eviotion  thoreonder,  if  both  the  vendor  and  hia  aeouitiaa 
nva  or  beoome  inaolvent,  but  ia  entitled  to  tkpro  Umio  abtttement  of  the 
pqxofaaae  price  aa  againat  the  Tendor,  and  thoae  olaimiBg  vnder  and  linfala 
to  the  eqidtiea  eziating  againat  him.  Andreum  v.  McOojft  d09. 
See  BviDKirGB.  18;  Luan,  4;  Mx8taxs»  2,  6;  Rncnauov  ov  GovTBion. 

VEBDICT. 
See  Gbdoval  Law,  8;  Pubadzko  aitd  PsAonoi,  24^  26l 

WABEHOUSElfBN. 
See  LnNS,  2. 

WABBANT8. 
See  Taxation,  4 

WABJEUNTY. 
8aaCoTiirA2fn»  7t  8, 18;  Bxioitvobs  and  ADMrtrvsnuLtciBa^  7;  Patiut^  4r4L 

WATEBOOUBSBSk 

1.  LnmiBB  GiTBN  bt  Statdtbio  Ebbot  Dam  in  Natioablb  Bivkb  to  divert 
water  therefrom  for  the  lioenaee'a  oae,  ia  revoked  by  a  aabaeqnent  grant 
of  aathority  to  a  corporation  to  oonatract  a  canal  for  the  improvement  of 
navigation  in  anoh  river  which  interferea  with  the  Uoenaee'a  right,  eape- 
eially  where  there  ia  a  aaving  of  public  navigation  in  the  prior  statute,  and 
the  licenaee  ia  not  entitled  to  compenaation  from  the  canal  company,  al- 
though the  anbaeqaent  act  provides  for  compenaation  to  him  for  any 
"rights,  privilegea,  or  property"  injured  by  the  canaL  Sumuehamna 
Canal  Co.  v.  Wright,  312. 

8.  OwNKB  OF  City  Lot  must  Pbovidk  iob  Cab&tino  Ovt  Water  that  falls 
or  acoumulatea  upon  it,  ao  as  not  to  allow  it  to  run  upon  the  lot  of  hia 
neighbor.    Bentz  v.  Amutrongf  266. 

8l  To  Establish  a  Sbvxbal  Fihhbbt  in  NAYiaABUi  Watbbs  it  ahonld  appear 
that  all  other  persons  have  been  kept  out  by  the  plaintiff  and  hia  grant- 
ors from  fishing  in  any  manner  in  the  waters  to  which  the  pla^^nfaff  Uya 
claim.     CoUins  v.  Benbury,  155. 

4.  Idem. — Party  owning  the  shore  can  not  acquire  a  sevenl  fishery  in  the 
waters  adjoining  by  merely  clearing  out  a  bottom  for  the  more  speedy  and 
secure  fishing  by  a  seine  to  be  hauled  up  to  hia  own  beach.    Id, 

&  BiOHT  OF  Sbvkbal  FisHBBT  DzPENDS  UPON  BiOBT  TO  SoiL,  and  can  not 
exiat  independently  of  it,  unless  derived  by  a  apodal  grant  from  the 
crown,  or  by  preacription.    Id. 

8.  Gbant  Bounded  on  Watbbooubsb  can  not  bb  Gabbibd  into  tse  Watbb, 
beyond  the  special  bounds  mentioned,  if  the  tide  ebba  and  flowa  there. 
Id. 

7.  Navioable  Watebs  and  Land  Covbbbd  bt  Thbk  oan  not  be  GBAVcib 
aa  private  property  under  the  atatatea  of  North  Oarolinai    Id, 
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C  Allboationb  Df  AN  AonoN  fOR  THE  DivxBsioN  OF  Wateb,  to  the  effect 
that  by  reaaon  of  the  acts  of  the  defendant,  the  plaintiff  ooold  not  enjoy 
bis  land  as  beneficially  as  he  otherwise  might,  and  that  he  was  deprived 
of  the  use  and  profits  thereof,  is  sufficiently  particular  to  admit  evidence 
of  whatever  damages  to  his  land  or  mill  privilege  the  plaintiff  has  suf- 
fered.   Parker  v.  CfriawM,  739. 

•.  LowxB  Riparian  Profrietob  can  not  Divert  thx  Waters  of  a  stream,  . 
so  as  to  prevent  it  from  flowing  in  a  natural  state  over  or  past  the  land  ol 
a  higher  proprietor,  which  borders  on  one  side  of  such  stream,  by  oon- 
docting  the  water  in  sluices  past  his  land,  and  emptying  it  into  the  strsam 
below.    Id, 

10.  Right  of  a  Riparian  Proprietor  to  Recover  for  the  Diversion  or 
Water  exists,  although  no  particular  or  actual  damage  has  been  sus- 
tained by  reason  of  such  diversion,  and  although  at  the  time  thereof  no 
beneficial  use  of  the  stream  was  made.    Id, 

11.  Riparian  Proprietor  is  a  Competent  Witness  in  an  action  between 
other  riparian  proprietors  on  the  same  stream,  as  his  interest  is  not  in 
the  event  of  the  suit,  but  only  in  the  questions  involved.    Id, 

See  Flats;  Franchises;  Nuisance. 

wnjiL 

L  To  Vauditt  op  Will  of  Pebsonaltt,  it  is  only  Kecebsabt  that  it  be 
made  by  or  according  to  the  directions  of  the  deceased,  and  be  in  writ- 
ing. It  is  not  necessary  that  it  be  witnessed,  or  written,  or  signed  by 
the  testator;  if  drawn  up  according  to  his  directions  and  approved  by 
him,  it  may  operate  as  a  valid  will.     Couch  v.  Couch,  602. 

8.  Will  Itself  is  Strongest  Proof  of  Testatrix's  Capaoitt  \|rhen  made  in 
conformity  to  a  fixed  determination,  entertained  and  expressed  for  years. 
Id, 

t.  Olographic  Will,  Signing  of.— An  olographic  will  commenced,  "  I,  J. 
W.,  of,  etc.,  give  and  bequeath  [my  estate]  in  the  following  manner." 
The  property  was  then  disposed  of,  and  the  will  concluded:  **  In  witness 
whereof,  I  have  hereunto  set  my  hand,  this  day  of  ,  1841. 

Signed  and  acknowledged  in  presence  of. "  There  was  no  signature  of 
testator  nor  witness'  name  at  the  bottom,  nor  were  the  blanks  filled. 
Held,  not  well  executed.     Waller  v.  Waller,  564. 

i.  Signature  of  the  Testator  must  appear  to  have  been  regarded  as  a  signa- 
ture, and  the  instrument  complete,  and  the  paper  itself  must  show  it.  Id, 

6.  Parol  TBamcoNY  can  not  be  Introduced  to  establish  the  finality  or  com- 
pleteness of  the  act  of  making  a  wilL    Id. 

(.  Where  Will  is  Signed  bt  Dirsotion  of  Testator,  who  merely  affixes 
his  mark  thereto,  two  witnesses  are,  under  the  Pennsylvania  statute, 
necessary  to  prove  that  he  was  too  infirm  to  be  able  to  write  his  name; 
and  where  there  is  but  one  witness  to  that  &ct,  proof  by  the  subscribing 
witnesses  that  he  afterwards  acknowledged  the  paper  to  be  his  will,  is 
not  sufficient  to  entitle  it  to  probate.    CaveU*a  Appeal,  262. 

1,  Testamentary  Instrument  Executed  bt  Feme  Covert  under  Power  is 
Sufficixntlt  Proved  when  it  has  been  admitted  to  probate  before  the 
proper  tribunal,  and  in  this  court  is  admitted  by  the  answer  to  be  duly 
executea  under  the  power  given  her  by  the  marriage  contract.  L^h  v. 
8mUh,  182. 
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8b  IjMkAcr  Ghabokd  ov  Laitd  Dbvoded  is  Patabui  out  or  PltocBiDfi  of  a  mIa 
thereof  on  ezacntloii  against  the  devisee,  slthongh  the  sale  may  be  made 
expressly  snbjeot  to  an  intennediate  mortgage;  bat  the  legatee  may  hav^ 
the  sale  set  aside  if  it  does  not  prodnoe  enough  to  pay  the  legacy.  To9on^9 
Appropriation^  810. 

i,  LaitdDitisbd  isCbabobd  with  Lboact  when  the  deyise  is  of  all  the  tes- 
tator's reslty  and  personslty,  the  devisee  "paying  the  legacies  herein- 
after mentioned."    Id, 

10.  8LAVB8  MAT  BB  Emavoipated  bt  Kukcupativb  Will  under  the  statate 
of  Virginia:  1  Rev.  Code,  p.  433,  sea  53.    Pkahe  v.  BoggeM^  543. 

11.  Nuncdfativb  Will,  Whxn  Gk>0D.— K,  being  m  extrsmts,  requests  R.  to 
write  his  will,  which  he  does  at  B.*s  dictation,  and  B.  attempts  to  sign 
it,  but  can  not,  and  requests  B.  to  sign  it  for  him.  While  B.  is  comply- 
ing, B.  swoons,  and  dies  without  farther  attempt  to  ezeoate  the  wilL 
Three  witnesses  are  present  and  hear  the  bequests,  and  sign  the  will  as 
witnesses.    Held,  a  good  nuncupative  will.    Id, 

lAi  Wbbbb  an  Ebsatb  is  Dbvisbd  to  a.  fOR  Lm,  with  remainder  to  her 
surviving  cliildren  and  to  the  issue  of  such  of  her  children  as  may  have 
died  before  her,  leaving  issae,  none  of  the  children  has  any  estate  in  the 
property  during  her  life.  The  court  of  chancery  can  not,  at  the  request 
of  one  of  the  children,  and  during  the  continuance  of  the  life  estate, 
.  apply  any  part  of  the  capital  of  the  estate  to  his  support  McOkr  of 
Myder,  109. 

lib  CoNnvGBBT  Limitation  in  Will,  Dbpsbtdino  upon  Dbvubb's  Dtino 
WITHOUT  HBtBS»  mesns  heirs  living  at  the  time  of  the  death,  under  our 
statute.    Cfarland  v.  WaU,  12a 

14b  Feb  Simplb  is  Cut  Down  to  a  Feb  Conditional,  depending  upon  a  oon- 
tingenoy,  where,  sfter  devising  the  fee  simple  to  his  sons  in  one  clause, 
the  testator  by  another  clause  provides,  that  if  any  of  his  chUdren  shall 
die  without  issae,  leaving  a  husband  or  wife,  the  property  shall  be 
equally  divided  between  the  husband  or  wife  and  his  other  cliildren.    /dL 

Ifi.  Deed  op  Convbyanob  or  thb  Land  by  a  devisee  in  such  a  case,  conveys 
only  a  conditional  fee,  and  does  not  destroy  the  limitation  over.    Id, 

See  Equftt,  4;  Estates  op  Deoeasbd  Pbbsons,  3-5;  Husband  and  WiPBp 

8,  4;  Slavebt;  Statute  op  Limitations,  13, 14, 19. 

WITNESSES. 

Pbinoipal  is  Inoompbtbnt  as  Witness,  on  Gbound  op  Intbbbst,  in  an  ao- 
tion  on  a  bond  brought  against  his  surety  alone,  although  the  prindpal 
has  been  discliarged  in  bankruptcy.    Pogue  v.  JognoTf  098. 

See  Attobnbt  and  Client,  4;  Cont&aotb,  5;  Plbadino  and  Piuonoii 

10;  Watebooub8Bs»  11;  Wiiijb»  S»  0. 


i 


a  bios  Ob  oan  isi  b 


